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Sesavali

kerZo samarTlis buneba yvelaze kargad Cans valdebulebiT
samarTalSi. urTierTobis monawileTaTvis miniWebuli kerZo
avtonomia samarTlebriv gamoxatulebas swored fardobiT
valdebulebiT urTierTobebSi povebs. Tavisufleba da pasu-
xismgebloba koncentrirebulad valdebulebiT samarTalSi
arsebobs da ekonomikuri urTierTobebis stabilurobis wina-
pirobad gvevlineba. saxelmwifos amocanaa, aRiaros da daic-
vas kerZo pirebis mier nakisri valdebulebebi da darRvevis
SemTxvevaSi, am pirebs mianiWos Tavdacvis efeqturi saSuale-
bebi. am amocanas emsaxureba valdebulebiTi samarTali, rom-
lis zogadi nawili valdebulebiTi urTierTobebis safuZ-
vlebs, principebsa da zogad CarCo pirobebs gansazRvravs.1

pandeqturi sistemiT agebul samoqalaqo kodeqsSi valdebu-
lebiTi samarTlis zogadi nawili aregulirebs valdebulebis
warmoSobasTan, SesrulebasTan, Seusruleblobasa da Sewyve-
tasTan dakavSirebul zogad sakiTxebs. misi normebi relevan-
turia, rogorc saxelSekrulebo, ise, arasaxelSekrulebo (ka-
nonismier) valdebulebaTa mimarT. Sesabamisad, misi daniSnu-
leba da praqtikuli Rirebuleba samoqalaqo brunvisTvis mniS-
vnelovania.

kvlevaSi mocemulia saqarTvelos uzenaesi sasamarTlos sa-
moqalaqo saqmeTa palatis bolo wlebis praqtika valdebule-
biTi samarTlis zogadi nawilis rCeul muxlebze. imis gaTva-
liswinebiT, rom samoqalaqo pasuxismgeblobis yvelaze metad
efeqturi da gavrcelebuli saxe zianis anazRaurebaa, mxare-
Ta moTxovnebi valdebulebiTsamarTlebriv (saxelSekrule-
bo, SromiTi, deliqturi) davebSi swored sxvadasxva saxis zia-
nis anazRaurebas ukavSirdeba. davaTa didi wili moicavs pir-
gasamtexlos dakisrebasTan dakavSirebul urTierTobebs.

valdebulebiTi samarTlis zogadi nawilis mTel rig normeb-
ze arsebuli stabiluri da myari praqtikis gverdiT gamokve-

1 Wanturia l., samoqalaqo kodeqsis komentari, wigni III, valdebulebi-
Ti samarTlis zogadi nawili, winaTqma, V.
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Tilia zogierTi siaxle sasamarTlo praqtikaSi, aseve araTan-
mimdevruloba.

migvaCnia, rom winamdebare naSromi kidev erTi wingadadgmuli
nabiji iqneba dainteresebul pirTaTvis, sul ufro mzardi da
ganviTarebadi qarTuli sasamarTlo praqtikis ukeT gacnobi-
sa da gamoyenebis TvalsazrisiT, rac sasamarTlos saqmianobis
gamWvirvalobasa da xelmisawvdomobas kidev ufro uzrunvel-
yofs.
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316-e muxli

erT saqmeSi,2  sakasacio palatam imsjela ra, ssk-is 316-e mux-
lis meore nawiliT gaTvaliswinebul valdebulebiTi urTier-
Tobis mxareTa gulisxmierebaze, aRniSna, rom aRniSnuli nor-
mis danawesi ar Seicavs gulisxmierebis valdebulebaTa Camo-
naTvals da ar azustebs mis Sinaarss. kanonmdebeli mxolod am
valdebulebis aucilebel niSan-Tvisebebze miTiTebiT Semoi-
fargleba, kerZod: a) gulisxmierebis valdebuleba gamomdina-
reobs valdebulebiTi urTierTobis bunebidan, miuxedavad
imisa, SeTanxmdnen Tu ara masze mxareebi (naturalia negotii); b) gu-
lisxmierebis valdebuleba mimarTulia movalis qonebrivi da
araqonebrivi status quo-s SenarCunebaze (gansxvavebiT, Sesru-
lebis valdebulebisagan, romelic status quo-s gaumjobesebas
isaxavs miznad); g) gulisxmierebis valdebuleba ekisreba val-
debulebis orive mxares.

sakasacio sasamarTlom aRniSna, rom ssk-is 316 muxlis  II nawi-
lis danawesiT kanonmdebeli ganmartavs, rom zog SemTxvevaSi
mxares SesaZloa imaze meti valdebuleba ekisrebodes, vidre
xelSekrulebiT aqvs nakisri. gulisxmierebis valdebuleba,
rogorc bunebrivi valdebuleba, axasiaTebs yvela valdebu-
lebiT urTierTobas, romelSic am urTierTobis Tavisebure-
bebis gaTvaliswinebiT, mxareebs erTmaneTis sicocxleze, jan-
mrTelobasa da qonebaze zemoqmedebis SesaZlebloba aqvT.
is garemoeba, rom kanonmdebeli ara Cveulebriv, aramed „gan-
sakuTrebul“ gulisxmierebaze miuTiTebs, metyvelebs imaze,
rom ssk-is 316-e muxlis II nawiliT  dadgenili qcevis standar-
ti imaze maRalia, vidre ssk-is 992-e muxlis standarti. Tavis
mxriv, standartis simkacre damokidebulia valdebulebis xa-
siaTze. igi miT ufro maRalia, a) rac ufro maRalia obieqtu-
ri ndobis xarisxi kontrahentTan mimarTebaSi b) maRalia
dainteresebuli mxaris ekonomikuri da samarTlebrivi
riskebi. rac Seexeba obieqtur ndobas, igi gansakuTrebiT
intensiuria sabanko da sadazRvevo urTierTobebSi.

Sesrulebis naklis miuxedavad, Sesruleba jerovnad Sefas-
da.

2  susg #as-559-2019, 04 dekemberi, 2019.
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sakasacio palatam gaiziara qvemdgomi instanciis sasamarTlo-
ebis daskvna, rom mosarCelem xelSekrulebiT nakisri valde-
buleba daTqmul vadaSi, jerovnad Seasrula. (316.2.)

sakasacio palata daeTanxma saapelacio palatis msjelobas,
rom arajerovani Sesrulebis Sefasebis dros mxedvelobaSi mi-
iReba xelSekrulebis moculoba, Sesasrulebeli samuSaos kom-
pleqsuroba, Semsruleblis mier valdebulebis xelSekrule-
biT gansazRvrul vadaSi Sesruleba da, ra Tqma unda, Sesru-
lebis naklis simZime. gansaxilvel SemTxvevaSi, Sesrulebis
nakli (2 913 lari) imdenad umniSvnelo iyo ZiriTad Sesasru-
lebel valdebulebasTan mimarTebiT (614 749 lari), rom val-
debulebis arajerovan Sesrulebad misi ganxilva samarTleb-
rivad dausabuTeblad iqna miCneuli.3

avtosadgomze parkirebisaTvis adgilis gamoyofa mopasu-
xes avaldebulebda gadaeca avtosadgomis dgomisaTvis
vargisi adgili.

saqmis fabulis mixedviT,4 bazrobis teritoriaze sarekla-
mo baneris Camovardnis Sedegad mosarCelis avtomanqana da-
zianda. sasamarTloebma zianis anazRaurebis moTxovna da-
akmayofiles. sasamarTlom daadgina, rom mosarCelis kuT-
vnili avtomanqana ganTavsda mopasuxis teritoriaze parki-
rebis momsaxurebis gawevis mizniT da mxareTa Soris urTi-
erToba daregulirda „parkirebis momsaxurebis gawevis Se-
saxeb wesebiT“ (xelSekrulebiT). aRniSnuli wesebis mixed-
viT ganisazRvra, rom „Semsrulebeli“ _ avtobazroba uwevs,
xolo „damkveTi“ _ iRebs da droulad ixdis parkirebis mom-
saxurebis safasurs tarifebis Sesabamisad. amasTan, xelSek-
rulebaSi termini „parkirebis momsaxureba“ ganmartebulia,
rogorc damkveTisTvis parkirebis danomrili adgilis ga-
moyofa mibarebis an Senaxvis momsaxurebis gareSe. amrigad,
sakasacio sasamarTlom gaiziara saapelacio palatis mosaz-
reba, rom mocemul SemTxvevaSi mxareTa Soris dadebuli
xelSekrulebis mizans dRiuri qiris sanacvlod, avtomanqa-
nis ganTavsebisTvis adgilis gadacema warmoadgens, rac qi-
ravnobis xelSekrulebad ganixileba. sakasacio sasamarTlom

3  susg #as-1900-2018, 12 marti, 2019.
4  susg # as-706-676-2016, 13 marti, 2017.
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aseve gaiziara saapelacio sasamarTlos miTiTeba ssk-is me-8
muxlis me-3 nawiliT gansazRvrul keTilsindisierebis prin-
cipsa da amave kodeqsis 316-e muxlis me-2 nawilze da daas-
kvna, rom adgilis avtosadgomze parkirebisaTvis gamoyofa
mopasuxes avaldebulebda gadaeca avtosadgomis dgomisaT-
vis vargisi adgili.

gulisxmierebis valdebuleba mxareebisaTvis damatebiTi
valdebulebis dakisrebas ar gulisxmobs, yovelTvis val-
debulebis SinaarsSive moiazreba da erTgvar moralur ka-
tegorias ganekuTvneba.

gulisxmierebis valdebuleba naxsenebia rogorc Duty of Co-
operate, rac SeiZleba gagebuli iqnes rogorc gulisxmiere-
bad, aseve TanamSromlobis valdebulebad.

konkretul davaSi,5 sakasacio saCivriT sadavoa sesxis xelSek-
rulebiT nakisri valdebulebis Sesrulebis uzrunvelsayo-
fad arasrulwlovanis sakuTrebaSi arsebuli ipoTekis sagnis
realizaciis marTlzomiereba. uzenaesma sasamarTlom ucvle-
li datova saapelacio sasamarTlos gadawyvetileba, romli-
Tac dadginda ipoTekiT datvirTuli nivTis realizacia.

sakasacio palatam imis gaTvaliswinebiT, rom dadgenili ipoTe-
kis sagnis 5/6 wili warmoadgens srulwlovani pirebis sakuTre-
bas da mxolod misi 1/6 nawilia arasrulwlovani bavSvis sakuTre-
ba, saWirod CaTvala keTilsindisierebis principis ganmarteba.

sakasacio palatis mosazrebiT, keTilsindisierebis principi-
dan gamomdinare, valdebulebiTsamarTlebrivi urTierTobis
monawile mxareTa TanamSromloba, meore mxaris interesebis
gaTvaliswineba, meore mxaris uflebebisa da qonebisadmi gan-
sakuTrebuli gulisxmierebis gamoCena saWiroa am urTierTo-
bis normalurad ganviTarebisaTvis.

sakasacio palatam aRniSna, rom ssk-is 316-e muxlis me-2 nawi-
li, xelSekrulebis yovel mxares valdebulebis Sinaarsisa da
xasiaTis gaTvaliswinebiT avaldebulebs gamoiCinos meore mxa-
ris qonebisa da uflebebisadmi gulisxmiereba.

5 susg #as-1498-1418-2017, 8 ivnisi, 2018, aseve, susg #as-91-2020,10 iv-
nisi, 2020.
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gulisxmierebis valdebuleba mxareebisaTvis damatebiTi val-
debulebis dakisrebas ar gulisxmobs, yovelTvis valdebule-
bis SinaarsSive moiazreba da erTgvar moralur kategorias ga-
nekuTvneba. igi SeiZleba gulisxmobdes aseve, winasaxelSek-
rulebo periodSi mxaris mier ganxorcilebuli qmedebebisad-
mi pativiscemas, agreTve misTvis saTanado informaciis miwo-
debis valdebulebasac.

evropis saxelSekrulebo samarTlis principebSi (muxli 1:202)
gulisxmierebis valdebuleba naxsenebia rogorc Duty of Co-ope-
rate, rac SeiZleba gagebuli iqnes rogorc gulisxmierebad, ase-
ve TanamSromlobis valdebulebad. am principis darRveva war-
moadgens saxelSekrulebo valdebulebis darRvevas da am
dros gamoiyeneba valdebulebis darRvevis dros gaTvaliswi-
nebuli samarTlebrivi safuZvlebi. Sesabamisad, movales Se-
uZlia miuTiTos am safuZvlebze im garemoebis gaTvaliswine-
biT, rom kreditorma daarRvia gulisxmierebis valdebuleba.
mocemul SemTxvevaSi, sadavo nawilSi, garigebis marTlzomie-
rad miCnevisaTvis ganmsazRvrelia saxelSekrulebo urTier-
Tobis monawilis keTilsindisierebisa da meore monawilis uf-
lebebisa da qonebisadmi gansakuTrebuli gulisxmierebis val-
debulebis daculoba.

sakasacio sasamarTlom aRniSna, rom kerZo xasiaTis urTierTo-
bebis samarTlebrivi regulirebis procesSi konkretuli samar-
Tlis normebis safuZvelze am urTierTobis monawileebis aR-
Wurva gansazRvruli subieqturi uflebebiTa da movaleobebiT,
ganapirobebs SemdgomSi maT qcevas arsebuli samarTlebrivi ur-
TierTobis farglebSi. samarTlis norma (normebi) pirs unda ani-
Webdes uflebas, mosTxovos valdebul pirs Seasrulos samar-
Tlebrivad ganpirobebuli aucilebeli moqmedeba an Tavi Sei-
kavos misgan (ssk-is 316-e muxlis pirveli nawili).

325-e muxli

vinaidan, sakredito xelSekrulebaSi valdebulebis Sesru-
lebis pirobebs gansazRvravda banki, mas aRniSnuli keTil-
sindisierad da samarTlianad unda ganexorcielebina.

konkretuli saqmis masalebis mixedviT,6 udavod dadginda, rom
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meore sakredito xelSekrulebiT ganxorcielda bankis mimarT
mopasuxis (fizikuri piris) manamde arsebuli sakredito dava-
lianebis refinansireba da msesxebels xelze Tanxa ar miuRia,
xolo darCenili davalianeba 810,27 lari iyo, sakasacio pala-
tam miiCnia, rom qvemdgomi instanciis sasamarTlom marTebu-
lad Seafasa meore sakredito xelSekruleba miTiTebul Tan-
xaze dadebulad.

sakasacio sasamarTlom damatebiT ganmarta, rom meore sakre-
dito xelSekruleba ar aris Sedgenili im wesebis dacviT, ro-
melsac avaldebulebs banks ara mxolod kanoni, aramed kanon-
qvemdebare aqtebi. ssk-is me-8 muxlis me-3 nawilis mixedviT,
samarTlebrivi urTierTobis monawileni valdebulni arian ke-
Tilsindisierad ganaxorcielon TavianTi uflebebi da mova-
leobani. amave kodeqsis, 325-e muxlis pirveli nawilis Ta-
naxmad, Tu valdebulebis Sesrulebis pirobebi unda ganisaz-
Rvros xelSekrulebis erT-erTi mxaris an mesame piris mier,
maSin saeWvoobisas ivaraudeba, rom amgvari gansazRvra unda
moxdes samarTlianobis safuZvelze.

vinaidan, gansaxilvel SemTxvevaSi, valdebulebis Sesrulebis
pirobebs gansazRvravda banki, palatis mosazrebiT, aRniSnu-
li mas keTilsindisierad da samarTlianad unda ganexorcie-
lebina.

„komerciuli bankebis mier sabanko momsaxurebis gawevisas
momxmareblisaTvis aucilebeli informaciis miwodebis wesis
damtkicebis Sesaxeb“ saqarTvelos erovnuli bankis prezi-
dentis 2011 wlis 13 maisis #35/04 brZanebis me-3 muxlis pir-
veli punqtis mixedviT, bankma unda uzrunvelyos momxma-
reblisaTvis sabanko momsaxurebis Sesaxeb utyuari, gasa-
gebi da gadawyvetilebis miRebisaTvis aucilebeli sru-
li informaciis droulad miwodeba, romelic momxmare-
bels ar ubiZgebs iseTi gadawyvetilebis miRebisaken, ro-
melsac igi ar miiRebda utyuari da sruli informaciis
flobis pirobebSi.

sasamarTlom aRniSna, rom mocemul SemTxvevaSi, meore xel-
Sekruleba ar Seicavs sakredito xelSekrulebisaTvis auci-

6 susg #as-287-287-2018, 5 seqtemberi, 2018.
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lebel yvela arsebiT pirobas, masSi garda zogadi miTiTebisa,
rom kreditis miznobriobas sxva sesxis refinansireba warmo-
adgens, ar aris asaxuli is aucilebeli informacia, ris Setana-
sac banks msgavsi tipis xelSekrulebebSi zemoaRniSnuli nor-
matiuli aqti avaldebulebs, kerZod, masSi asaxuli ar aris kon-
kretulad, Tu romeli sesxis restruqturizacia ganxorciel-
da da ra saxis komponentebisgan Sedgeboda igi. kerZod, ra ode-
nobiT iyo refinansirebuli sesxis ZiriTadi davalianeba, sar-
gebeli an pirgasamtexlo. sakasacio palatam miiCnia, rom xse-
nebuli informaciis refinansirebis xelSekrulebis Tavsar-
TSi asaxva bankis pirdapir movaleobas warmoadgenda, romlis
SeusruleblobiTac am ukanasknelma daarRvia msesxeblis in-
formirebulobis valdebuleba.

sxva saqmeSi7  sakasacio sasamarTlom mxareTa Soris arsebul
xelSekrulebiT dadgenil procentTan dakavSirebiT ganmar-
ta, rom saprocento ganakveTi calke ar aRemateboda kanoniT
dadgenil zRvars, magram Seusabamod maRals warmoadgens, im
dros moqmedi sesxis xelSekrulebisTvis dadgenil procen-
tTan SedarebiT. amasTan, gasaTvaliswinebelia, rom dasaxele-
bul sargebelTan erTad, mxare pirgasamtexlosac iTxovda rac
erTianobaSi, ara valdebulebis damrRvevi piris mimarT san-
qciis gamoyenebasa da kreditoris moTxovnis uzrunvelyofas,
aramed am ukanasknelis SesaZlo usafuZvlo gamdidrebas ga-
moiwvevs, rac safrTxes Seuqmnis samoqalaqo brunvis Tavisuf-
lebasa da stabilurobas.

„Tu valdebulebis Sesrulebis pirobebi unda ganisazRvros
xelSekrulebis erT-erTi mxaris an mesame piris mier, maSin sa-
eWvoobisas ivaraudeba, rom amgvari gansazRvra unda moxdes
samarTlianobis safuZvelze.“ am SemTxvevaSi, Sesrulebasa da
sapirispiro Sesrulebas Soris aSkara Seusabamobaa da kasato-
ri [sargeblis mimRebi] moqmedebda calsaxad arakeTilsindi-
sierad: mis mier ar iqna gaTvaliswinebuli bazarze arsebuli
saprocento ganakveTi da mosalodneli riskebi da borotad ga-
moiyena sabazro Zalaufleba. yvela keTilsindisieri da saRad
moazrovne adamiani sesxis wliuri sargeblis 72%-iT gansaz-
Rvras sazogadoebaSi damkvidrebuli zneobrivi principebis sa-

7 susg #as-470-2020, 7 oqtomberi, 2020.
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winaaRmdego moqmedebad Seafasebda. aqve unda aRiniSnos, rom
sargeblis marTlzomierebis mtkicebis tvirTi kasators awevs
ssk-is 325-e muxlis pirveli da sssk-is 102-e muxlis pirveli
nawilebis Tanaxmad, rac man ver daamtkica. amrigad, mxareTa
Soris dadebuli xelSekrulebis debuleba, romliTac kasator-
ma sesxisaTvis Seusabamod maRali sargebeli gansazRvra, maSin,
rodesac ar arsebobda aseTi moqmedebis legitimuri mizani, ewi-
naaRmdegeba sazogadoebaSi damkvidrebul zneobriv Rirebu-
lebebs da ssk-is 54-e muxlis mixedviT, ucilod baTilia, rac am
SemTxvevaSi ar iwvevs mTliani xelSekrulebis baTilobas ssk-
is 62-e muxlis danawesidan gamomdinare“ (susg #as-663-629-
2015, 28 ivlisi 2015 weli).

konkretul saqmeSi,8  sakasacio sasamarTlom srulad gaiziara
saapelacio sasamarTlos Sefaseba, rom mosarCelem keTilsin-
disierad Seasrula masze dakisrebuli valdebulebebi. saka-
sacio sasamarTlom miiCnia, rom ssk-is 325-e da 8.3 muxlebis
ganmarteba samarTlianad da gonivrulad unda moxdes. SeuZ-
lebelia mewarme subieqti daTanxmeboda imgvar pirobas, rac
Semdgom mas zians moutanda. saapelacio sasamarTlos dadge-
nili aqvs, rom Tanxis yoveli gadaricxvis Semdeg mosarCele
atyobinebda mopasuxes, Tu ramdeni iyo evrosTan mimarTebiT
gadaricxuli Tanxa. xelSekrulebiT gaTvaliswinebuli iyo pi-
roba, romlis Tanaxmadac, mimwodebels saqonlis Rirebule-
bis ucxour valutaSi gansazRvra SeeZlo, mimwodebelma ki sa-
xelSekrulebo Rirebuleba evroSi gansazRvra, Tumca gadax-
da erovnul valutaSi xorcieldeboda da mieTiTeboda Sesa-
bamisi kursiT ucxouri valuta.

sxva saqmeSi,9  sakasacio sasamarTlom dauSveblad cno ra, kre-
ditoris sakasacio saCivari, aRniSna, rom sarCeli srulad ma-
inc ver dakmayofildeba Semdeg garemoebaTa gamo: gansaxil-
vel SemTxvevaSi, mosarCele iTxovs 19 Tvis sargeblis anazRa-
urebas wliuri 360%-is gaTvaliswinebiT. sakasacio sasamar-
Tlom kasatoris msjeloba, rom saprocento sargeblis Taoba-
ze SeTanxmeba saxelSekrulebo Tavisuflebis farglebSia miR-
weuli da amitom misi Secvla ar SeiZleba, ar gaiziara da gan-

8 susg #as-18-2019, 2 agvisto, 2019.
9 susg #as-1239-2018, 24 aprili, 2019.
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marta: samoqalaqo samarTalSi urTierTobis monawileTa ke-
Tilsindisieri qcevaa prezumirebuli, rac imTaviTve gulis-
xmobs imis varauds, rom isini TavianT uflebebs keTilsindi-
sierad axorcieleben (samarTlebrivi urTierTobis monawile-
ni valdebulni arian keTilsindisierad ganaxorcielon Tavian-
Ti uflebebi da movaleobani, ssk-is 8.3 muxli). uflebaTa bo-
rotad gamoyenebisagan sxvaTa Tavisuflebas icavs samoqala-
qo kanonis imperatiuli normebi (ssk-is me-10 muxlis mesame na-
wili). Sesabamisad, mxareTa ufleba, Tavisuflad dadon xel-
Sekruleba da aseve, Tavisuflad gansazRvron misi Sinaarsi,
absoluturi ar aris. saxelSekrulebo debulebebis gansaz-
Rvris dros isini valdebuli arian, gaiTvaliswinon zemoaR-
niSnuli. am konkretul SemTxvevaSi, kasatorma gansazRvra ses-
xis sargebeli _ yovelwliurad 360%. marTalia, am SeTavaze-
bas mopasuxec daeTanxma, magram amiT samarTlebrivad arafe-
ri icvleba, radganac kasatori moqmedebda ssk-is 325-e mux-
lis pirveli nawiliT dadgenili qcevis wesis sawinaRmdegod.

mocemul SemTxvevaSi, marTalia, movale daeTanxma sesxis ma-
Rali sargeblis (wliuri 360%) gadaxdas, magram aSkaraa, rom
kasatori (sargeblis mimRebi) moqmedebda arakeTilsindisie-
rad, man ar gaiTvaliswina bazarze arsebuli saprocento ga-
nakveTi. yvela keTilsindisieri da saRad moazrovne adamiani
sesxis wliuri sargeblis 360%-iT gansazRvras sazogadoebaSi
damkvidrebuli zneobrivi principebis sawinaaRmdego moqme-
debad Seafasebda. aqve unda aRiniSnos, rom sargeblis mar-
Tlzomierebis mtkicebis tvirTi kasators awevs sssk-is 102-e
muxlis pirveli nawilis Tanaxmad, rac man ver daamtkica. amri-
gad, mxareTa SeTanxmeba, romliTac kasatorma sesxisaTvis Se-
usabamod maRali sargebeli gansazRvra, maSin, rodesac ar ar-
sebobda aseTi moqmedebis legitimuri mizani, ewinaaRmdegeba
sazogadoebaSi damkvidrebul zneobriv Rirebulebebs da ssk-
is 54-e muxlis mixedviT baTilia, rac am SemTxvevaSi ar iwvevs
mTliani xelSekrulebis baTilobas ssk-is 62-e muxlis danawe-
sidan gamomdinare. dadgenili praqtikiT gonivrulad iTvle-
ba wliuri 18-20%-iani sargebeli, 19 Tveze am odenobiT pro-
centis gamoangariSebis SemTxvevaSi ki, kreditori imaze nak-
leb Tanxas miiRebda, rac mas miekuTvna sargebelsa da miuRe-
bel SemosavalTan erTad.
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327-e muxli

erT-erT saqmeSi,10 sakasacio palatam ssk-is 327 muxlis I nawi-
liT (xelSekruleba dadebulad iTvleba, Tu mxareebi yvela
mis arsebiT pirobebze SeTanxmdnen saamisod gaTvaliswinebu-
li formiT) msjelobisas miuTiTa, rom praqtikuli mniSvnelo-
bis sakiTxia, Tu ras moiazrebs xelSekrulebis arsebiTi piro-
ba (essentialia negotii). ssk-is 327 muxlis II nawilis mixedviT, „ar-
sebiTad CaiTvleba xelSekrulebis is pirobebi, romlebzedac
erT-erTi mxaris moTxovniT miRweul unda iqnes SeTanxmeba,
anda romlebic aseTad miCneulia kanonis mier.“ xelSekrule-
bis arsebiTi pirobebis CamonaTvals  iSviaTi gamonaklisis gar-
da, (radgan TiToeuli tipis xelSekrulebas aqvs kanoniT gawe-
rili „minimaluri Sinaarsi“, romelsac qmnian is pirobebi, rom-
lebzec SeTanxmebis gareSe xelSekruleba ar daideba), kanoni
ar gansazRvravs. arsebiTad CaiTvleba xelSekrulebis mxolod
is pirobebi, romelzec mxareTa SeTanxmebis miRwevis gareSe,
xelSekruleba dadebulad ar CaiTvleba. (Sdr: lado Wanturia,
saqarTvelos samoqalaqo kodeqsis komentari, wigni III, muxli
327, gv. 90, Tbilisi, 2001).

sxva saqmeSi,11  mxareTa Soris gaformda xelSekruleba, rom-
lis Tanaxmad, menardem ikisra valdebuleba q-is q. #20-Si mde-
bare Senobis pirvel sarTulze, q-is quCis mxares ganTavsebu-
li araumcires, 96 kv.m farTis gadmocemaze.12 sarCeli dakma-
yofilda, vinaidan sasamarTlom SeTanxmebiT gadasacemi far-
Tis mdebareoba miiCnia arsebiT pirobad.

erT-erT saqmeSi,13  sakasacio sasamarTlos Sefasebis sagans war-
moadgens eleqtronul auqcionSi monawile piris mier xelSek-
rulebis moTxovnaTa Sesabamisad gadaxdili Tanxis bed kvali-
fikaciisa da Sesabamisad, valdebulebis damrRvevi mxarisaT-
vis (bes mimRebisaTvis) misi ormagad dabrunebis davaldebu-
lebis kanoniereba, ramdenadac saapelacio sasamarTlos das-
kvniT, vebgverdze ganTavsebuli eleqtronuli xelSekrule-
bis Tanaxmad, auqcionSi monawile piris mier gadaxdili Tanxa

10 susg #as-475-2019, 15 aprili, 2021.
11 susg #as-338-2019, 22 marti, 2021.
12 susg #as-338-2019, 22 marti, 2021
13 susg #as-376-360-2016, 17 Tebervali, 2017.
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warmoadgenda ssk-is 421-e muxliT gaTvaliswinebuli moTxov-
nis uzrunvelyofis valdebulebiTsamarTlebriv saSualebas,
romliTac winare xelSekrulebis dadeba dadasturda, xolo
bes mimRebis mxridan ZiriTadi xelSekrulebis dadebis val-
debulebis darRvevis gamo, arsebobda misTvis bes ormagad da-
kisrebis winapiroba.

internetauqcionis meSveobiT qonebis gasxvisebis Taobaze gam-
yidvelis qcevis samarTlebrivi Sefasebis Sedegad, sakasacio
palatam miiCnia, rom es qmedeba warmoadgenda mowvevas ofer-
tze (sk-is 329.2 muxli). sasamarTlo am daskvnamde sajaro xel-
Sekrulebis analiziT mivida, sadac oferenti xelSekrulebis
arsebiT pirobebze iwvevs nebismier pirs, romelic daeTanxme-
ba vebgverdze, www.eauction.ge-ze sawarmos mier gamoqveynebul
xelSekrulebas. oferenti sajaro xelSekrulebis Semdegi de-
bulebiT azustebs pirTa wres, romelTa mimarTac axorcielebs
SeTavazebas _ eseni arian pirebi, romlebic gaivlian registra-
cias da gaxdebian avtorizebuli momxmareblebi, rac Tavis
mxriv, adasturebs aqceptantis mier sajaro xelSekrulebis
gacnobis faqts (vebgverdze ganTavsebuli registraciis Ri-
lakze daWeriT daeTanxmebian xelSekrulebis pirobebs). Ta-
vis mxriv, udavoa isic, rom sajaro xelSekruleba Seicavs Se-
Tanxmebas xelSekrulebis arsebiT pirobebze: nasyidobis sa-
gani; sawyisi fasi, aseve, SeZenilze uflebis gadacemis dro _
sasyidlis gadaxda da xelSekrulebis gaformeba.

ssk-is 329-e muxlis pirveli nawilis Tanaxmad, xelSekrulebis
dadebis Sesaxeb winadadeba (oferti) iTvleba SeTavazebulad,
Tu am winadadebaSi, romelic mimarTulia erTi an ramdenime
pirisadmi, gamoxatulia, rom winadadebis mimcemi (oferenti)
Tanxmobis (aqceptis) SemTxvevaSi mzadaa Seasrulos Tavisi wi-
nadadeba. sakasacio palata ganmartavs, rom ofertisa da aq-
ceptis meSveobiT garigebis dadebis faqti dgindeba nebis ga-
momvlenisa da am nebis adresatis/adresatebis qmedebis gan-
martebis obieqturi SesaZleblobiT, kerZod, SeTavazebis nam-
dviloba ganisazRvreba misi SinaarsiT, ofertSi unda iyos iu-
ridiuli boWvisken mimarTuli oferentis neba, romlis gamoT-
qmuli pirobiT, aqceptirebis SemTxvevaSi warmoiSoba valde-
buleba. swored iuridiulad gansazRvruli, konkretuli pi-
ris/pirTa jgufis mimarT gamovlenili oferentis TviTmboWa-
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vi neba ganasxvavebs oferts (ssk-is 329.1 muxli) ofertze mow-
vevisgan (sk-is 329.2 muxli). amdenad, sakasacio sasamarTlos
mosazrebiT, internetauqcionis SemTxvevaSi, gamyidvelis
mier saqonlis sarealizaciod gamoyenebuli vebsaitis aq-
tivacia, ganixileba namdvili nebis gamovlenad da ara mow-
vevad ofertze. Tavis mxriv, ofertis iuridiul bunebas ar
ewinaaRmdegeba specialuri daTqmebi, rogoricaa magaliTad:
fasebi saboloo ar aris, miwodeba eqvemdebareba damatebiT Se-
Tanxmebas da a.S. ssk-is 329-e da 330-e muxlebis konteqstSi,
oferti xelSekrulebad ganixileba aqceptirebis etapidan, wi-
nadadebis dadasturebamde oferents nebismier dros SeuZ-
lia gamoricxos saxelSekrulebo TviTboWva.

sasamarTlom daaskvna ra, rom gamyidvelis sajaro xelSek-
ruleba warmoadgens swored oferts _ mopasuxis mzaobas,
SeTavazebaSi gamoTqmuli pirobiT Sevides nasyidobis sa-
marTlebriv urTierTobaSi auqcionSi gamarjvebul pir-
Tan, imsjela sajaro xelSekrulebis samarTlebriv bunebaze.

sakasacio sasamarTlom aRniSna, rom saapelacio sasamarTlom
xelSekruleba arasworad miiCnia winare xelSekrulebad, ro-
melTan mimarTebaSic, iuridiulad araTavsebadia beze SeTan-
xmebis daSveba, rameTu winare xelSekruleba, ssk-is 327-e mux-
lis me-3 nawilis Sesabamisad, warmoSobs ZiriTadi xelSekru-
lebis dadebis da ara ZiriTadi xelSekrulebiT gansazRvruli
Sesrulebis valdebulebas, xolo ssk-is 421-e muxlis Sesaba-
misad, bed miiCneva fuladi Tanxa, romelsac xelSekrulebis
erTi mxare aZlevs meore mxares da amiT dasturdeba xelSek-
rulebis dadebis faqti. Tavis mxriv, saapelacio sasamarTlom
sajaro xelSekrulebis winared miCnevas safuZvlad daudo Ta-
vad am xelSekrulebis is normatiuli Sinaarsi, romlis Tanax-
madac, auqcionis dasrulebidan erTi Tvis vadaSi, gamyidvel-
sa da myidvels Soris formdeboda xelSekruleba vebgverdze
gamoqveynebuli Sesabamisi lotis sainformacio velSi miTi-
Tebuli pirobebiT, rac SemZenisaTvis safasuris srulad ga-
daxdis valdebulebas warmoSobda da swored safasuris sru-
lad gadaxdas ukavSirebda gamyidveli xelSekrulebis sagan-
ze myidvelis sakuTrebis uflebis warmoSobas.

ssk-is 188-e (I nawili) muxlis aRwerilobiTi nawiliT gansaz-
Rvrul SemTxvevaSi, saxezea gadadebis suspenziuri piroba
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_ samarTlebrivi Sedegis dadgoma ukavSirdeba samomavlo
movlenas _ fasis srulad gadaxdas.

sakasacio palatam ganmarta, rom pirobadebuli sakuTrebis
valdebulebiTsamarTlebriv mxares warmoadgens oferentis
mier pirobis calmxrivad daTqma, romelsac eTanxmeba aqcep-
tanti da Sesabamisi SeTanxmebis arsebobis SemTxvevaSi, Sem-
Zens sakuTrebis uflebis gadacemamde (fasis srulad gadax-
damde) SenarCunebuli aqvs mflobelis obligatoruli ufle-
bebi, xolo gamyidvels, Sesabamisi winapirobebis arsebobisas,
SeuZlia gavides xelSekrulebidan. rac Seexeba am tipis xel-
Sekrulebis sanivTosamarTlebriv xasiaTs, igi ZiriTadad, me-
sakuTris uflebrivi kavSiria nivTTan, kerZod, pirobis dad-
gomamde gamyidveli sakuTrebas ar kargavs qonebaze, nivTis
SemZenis mflobelobaSi gadacemis SemTxvevaSi ki, xelSekru-
lebis Sewyvetisas inarCunebs vindikaciuri sarCelis ufle-
bas da sxva.

sabolood, sakasacio sasamarTlom miuTiTa, rom sajaro xel-
Sekruleba warmoadgenda mopasuxis mxridan ofertis gake-
Tebas eleqtronuli auqcionis vebgverdze registrirebu-
li/avtorizebuli momxmareblebisaTvis da am urTierTo-
bis specifikis gaTvaliswinebiT, valdebulebiTsamarTleb-
rivi xelSekruleba ideboda im momxmarebelTan, romelic
auqcionSi gamarjvebulad gamocxaddeboda anu umaRlesi
fasis wardgeniT axorcielebda gamsxviseblis SeTavazebis
aqceptirebas gadadebis pirobiT nasyidobis saganze sakuT-
rebis uflebis warmoSobis Taobaze, Tavis mxriv, gadadebis
piroba iTvaliswinebda fasis gadaxdis vadas, rac werilo-
biT unda gaformebuliyo da aqceptants am momentidan war-
moeSoboda qonebaze sakuTrebis ufleba.

winare xelSekruleba kontrahirebis iZulebis samarTleb-
riv berkets warmoadgens da mxareebisTvis warmoSobs moT-
xovnis uflebas momavalSi xelSekrulebis dadebis Taoba-
ze.

sakasacio sasamarTlom miiCnia, rom mosarCelis mier da-
debuli nasyidobis winare xelSekruleba samarTlebrivi Za-
lis matarebelia da saapelacio palatam igi arasworad mi-
iCnia baTilad.



19

erT-erT saqmeSi,14  sakasacio palatam ar gaziara qvemdgomi sa-
samarTloebis daskvna, rom nasyidobis winare xelSekruleba
iyo formadaucveli da ssk is 59-e muxlis pirveli nawilis Ta-
naxmad, arc mas da arc mis uzrunvelsayofad gamoyenebul sa-
xelSekrulebo saSualebas _ bes iuridiuli Zala ar gaaCnda.

sasamarTlom aRniSna, rom ssk-is 327-e muxlis pirveli nawilis
Sesabamisad, xelSekruleba dadebulad iTvleba, Tu mxareebi
mis yvela arsebiT pirobaze SeTanxmdnen saamisod gaTvaliswi-
nebuli formiT. amave normis me-3 nawilis Tanaxmad ki, xelSek-
rulebiT SeiZleba warmoiSvas momavali xelSekrulebis dade-
bis valdebuleba (winare xelSekruleba). xelSekrulebisaTvis
gaTvaliswinebuli forma vrceldeba aseve, winare xelSekru-
lebazec. dasaxelebuli normebidan gamomdinare, sakasacio pa-
latam ganmarta, rom winare xelSekruleba Tavisi samarTleb-
rivi bunebiT gansxvavdeba ZiriTadi garigebisgan. winare xel-
Sekrulebis Sinaarsi rogorc wesi, gamomdinareobs ZiriTadi
xelSekrulebis sagnidan, magram yvela SemTxvevaSi igi unda
Seicavdes ZiriTadi xelSekrulebis dadebis davaldebulebas,
amasTanave, winare xelSekruleba unda gansazRvravdes im wi-
napirobebs, romlebic aucilebelia ZiriTadi xelSekrulebis
dasadebad, winaaRmdeg SemTxvevaSi, igi baTilad (ararad) Ca-
iTvleba. winare xelSekruleba kontrahirebis iZulebis sa-
marTlebriv berkets warmoadgens da mxareebs warmoeSveba
moTxovnis uflebas momavalSi xelSekrulebis dadebis Ta-
obaze. miTiTebuli specifikis garda, winare xelSekruleba
Cveulebriv garigebas warmoadgens da mis mimarT srulad
vrceldeba saxelSekrulebo samarTlis normebi.

sakasacio sasamarTlos miTiTebiT, udavoa, rom mosarCelesa
da mesame pirs Soris nasyidobis winare xelSekruleba dade-
bulia werilobiTi formiT, masSi mocemulia garigebis sagani,
fasi, ZiriTadi xelSekrulebis dadebis piroba da vada (ssk-is
477-e muxliT gansazRvruli arsebiTi pirobebi). mocemul
SemTxvevaSi, xelSekrulebis formasTan mimarTebiT qvemdgom-
ma sasamarTloebma arasworad ganmartes ssk-is 183-e muxli da
xelSekrulebis forma arasworad daukavSires sajaro rees-
trSi am xelSekrulebis registraciis faqts. sakasacio sasa-

14 susg #as-1216-1136-2017, 18 maisi, 2018.
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marTlos stabiluri praqtikiT dadgenilia, rom garigebis for-
mis momwesrigebeli zogadi debulebebi mocemulia ssk-is 68-e-
71-e muxlebSi. 68-e muxlis mixedviT, garigebis namdvilobisaT-
vis saWiroa kanoniT dadgenili formis dacva. Tu aseTi forma
ar aris dawesebuli, mxareebs SeuZliaT TviTon gansazRvron
igi. garigebis ZiriTadi formebia zepiri da werilobiTi for-
ma, xolo werilobiTi garigeba, Tavis mxriv, SeiZleba  martivi
an rTuli (sanotaro) saxis iyos. ssk-is 323-e muxli uZravi niv-
Tis gadacemisaTvis adgens mxolod werilobiT formas. amde-
nad, samoqalaqo kodeqsis arcerTi norma ar ganixilavs uZravi
nivTis sajaro reestrSi registracias, rogorc garigebis for-
mas (susg #as-1529-1443-2012, 9 dekemberi, 2013). rac Seexeba
ssk-is 183-e muxlSi asaxul miTiTebas werilobiTi garigebis
safuZvelze sakuTrebis uflebis sajaro reestrSi registra-
ciasTan dakavSirebiT, aRniSnuli ar ukavSirdeba garigebis
formas, aramed mxolod imas gansazRvravs, rom uZravi qone-
bis nasyidobis Sesaxeb xelSekrulebis kanoniT dadgenili we-
siT werilobiT gaformebis Semdeg, mopovebuli sakuTrebis uf-
lebis aRricxva publicirebul uflebaTa anu sajaro reestrSi
unda moxdes (susg #as-202-191-2017, 27 seqtemberi, 2017). Se-
sabamisad, mosarCelis mier dadebuli nasyidobis winare xel-
Sekruleba samarTlebrivi Zalis matarebelia da saapelacio
palatam igi arasworad miiCnia baTilad.

337-e muxli

„nebis gonivruli gansja“ niSnavs sadavo gamonaTqvamis im
mniSvnelobis dadgenas, romelsac gonieri adamiani analo-
giur pirobebSi mianiWebda.

xelSekrulebis ganmartebis dros, sasamarTlo azustebs
mxareTa mier xelSekrulebaSi gakeTebul gamonaTqvamebs da
aseve, axorcielebs xelSekrulebaSi Riad darCenili adgi-
lebis e.w. xarvezebis Sevsebas.

xelSekrulebis gamonaTqvamebis ganmartebis dros unda
dadgindes mxaris Sinagani nebis Sesabamisoba mis gamoxatu-
lebasTan. xelSekrulebis ganmartebis mizani misi Sinaar-
sis dadgenaa.
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konkretul saqmeSi,15 sakasacio sasamarTlom imsjela nebis gan-
martebisa da xelSekrulebis ganmartebis sakiTxze da ganmar-
ta, rom nebis gamovlenis ganmartebisas, neba unda dadgindes
gonivruli gansjis Sedegad da ara martooden gamoTqmis sit-
yvasityviTi azridan. miTiTebuli normis mizania, davis Sem-
TxvevaSi gairkves, ra ganzraxva hqondaT mxareebs xelSekru-
lebis dadebisas da rogor unda gavigoT xelSekrulebis sada-
vo gamonaTqvami. aseT SemTxvevaSi mxareebis mier xelSekru-
lebaSi gansazRvruli gamonaTqvami gansxvavebulad aris gage-
buli. aRniSnuli gamoricxavs xelSekrulebis ganmartebis Se-
saZleblobas imis mixedviT, Tu ras fiqrobda nebis gamomvle-
ni an nebis mimRebi. swored amitomac, kanoniT gadamwyvetia „ne-
bis gonivruli gansja,“ rac niSnavs sadavo gamonaTqvamis im
mniSvnelobis dadgenas, romelsac gonieri adamiani analogi-
ur pirobebSi mianiWebda. gonivruloba mocemuli urTierTo-
bis srulad aRqma da gansjaa da ara gamoyenebuli gamonaTqva-
mis viwro gageba (susg 25.05.2010w. saqme #as 1220-1480-09).

sakasacio sasamarTlom aseve ganmarta, rom „gonivruli gansja“
unda emyarebodes garkveul kriteriumebs, kerZod, nebis ga-
movlenis ganmarteba unda ganxorcieldes nebis mimRebis Se-
mecnebis (gagebis) SesaZleblobaTa gaTvaliswinebiT. amgvari
ganmartebis dros gaTvaliswinebuli unda iqnes yvela xelSe-
saxebi garemoeba, romelic am SemTxvevas axasiaTebs.

xelSekrulebis ganmartebis saWiroebas adgili aqvs im SemTxve-
vaSi, roca saxezea xelSekruleba, romlis gamonaTqvamebic bun-
dovani, orazrovani an urTierTgamomricxavia, agreTve, roca
misi gamonaTqvamebi Sesworebasa da Sevsebas moiTxoven.

xelSekrulebis ganmartebisas, sasamarTlo or mniSvnelovan
sakiTxs wyvets: sasamarTlos evaleba mxareTa mier xelSekru-
lebaSi gakeTebuli gamonaTqvamebis dazusteba, xolo meore
mxriv, sasamarTlo Tavisi gadawyvetilebiT xelSekrulebaSi
Riad darCenili adgilebis e.w. xarvezebis Sevsebas axorcie-
lebs.

sasamarTlom aRniSna, rom „xelSekrulebis gamonaTqvamebis
ganmarteba“ da „xelSekrulebis SevsebiTi ganmarteba“ gansxva-

15 susg #as-78-78-2018, 15 Tebervali, 2018.
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vebuli cnebebia. sxvadasxvanairi, orazrovani da mravalmniS-
vnelovani gamonaTqvamebis dazustebis aucileblobas adgili
aqvs, rodesac mxareebi xelSekrulebis gamonaTqvamebis miRma
arsebul mniSvnelobebze davoben. xolo xelSekrulebis Sev-
sebiT ganmartebas maSin aqvs adgili, rodesac mxareebs xel-
Sekrulebis teqstSi gamorCenili aqvT calkeul sakiTxTa mo-
wesrigeba an xelSekrulebis pirobebi garkveuli xarvezebiTaa
mocemuli.

xelSekrulebis gamonaTqvamebis ganmartebis dros unda dad-
gindes mxaris Sinagani nebis Sesabamisoba mis gamoxatulebas-
Tan. xelSekrulebis ganmartebis mizani misi Sinaarsis dadge-
naa. ganmartebas SeiZleba saWiroebdes, rogorc mTeli xelSek-
ruleba, aseve misi romelime nawili an Tundac romelime pun-
qti (piroba). xelSekrulebis pirobebi imgvarad unda iqnas gan-
martebuli, rom yvela maTgans mieces mniSvneloba da ara ro-
melime maTgans waerTvas Zala.

xelSekrulebis gamonaTqvamebis sxvadasxvanairoba gulis-
xmobs, rom xelSekrulebis calkeuli gamonaTqvamebi SeiZle-
ba sxvadasxvanairad iqnas gagebuli. gamonaTqvamTa sagulda-
gulo SerCevis miuxedavad, dokumenti yovelTvis erTnairad
ver iqneba aRqmuli misi wamkiTxvelebis mier. gamonaTqvamebis
Sinaarsis dadgena unda moxdes xelSekrulebis saerTo teq-
stiT an xelSekrulebis im nawilebiT, romlebic gansamartav
gamonaTqvamebs Seicaven.

sasamarTlom miuTiTa, rom xelSekrulebis ganmartebis safuZ-
vlebTan dakavSirebiT sainteresoa evropuli saxelSekrule-
bo samarTlis ZiriTadi principebis (debulebebis) 5:101-5:107
muxlebis danawesebi, kerZod, xelSekruleba unda ganimartos
mxareTa saerTo nebis Sesabamisad im SemTxvevaSic ki, Tu igi
gansxvavdeba sityvasityviTi mniSvnelobisagan. mxareTa saer-
To nebis dadgenis SeuZleblobis SemTxvevaSi, ganmartebis kri-
teriumad miiCneva xelSekrulebis mxareTa msgavsi gonivruli
azrovnebis mqone pirTa Sefaseba mocemul garemoebebSi. xel-
Sekrulebis calkeuli gamonaTqvami (piroba) unda ganimartos
im mTliani xelSekrulebis WrilSi, romelSic isini aris moce-
muli (susg #as-1144-1090-2014, 23.02.2015).

sakasacio sasamarTlom aRniSna, rom ganxilul saqmeSi saape-
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lacio palatam marTebulad miiCnia, rom sadavo SeTanxmebis
rogorc logikuri, ise sityvasityviTi ganmartebiT, mxareeb-
ma gaqviTes mxolod vadamosuli valdebulebebi, romlebic maT
erTmaneTis mimarT garkveul periodamde gaaCndaT imgvarad,
rom samomavlo urTierTvaldebulebebze erTmaneTis mimarT
(maT Soris, mosarCelis moTxovnaze qiris Sesaxeb) mxareebs uari
ar ganucxadebiaT.

sabolood, sakasacio sasamarTlom miiCnia, rom SeTanxmebis Si-
naarsis sxvagvarad ganmarteba sadavo debulebis gonivrul
gansjad ver CaiTvleba.

sxva saqmeSi,16 sakasacio palatam imsjela ra, xelSekrulebis
ganmartebis sakiTxze, aRniSna, rom xelSekrulebaTa ganmar-
tebis Tavisebureba ganpirobebulia urTierTobaTa ormxrivi
(mravalmxrivi) xasiaTiT, dispoziciuri normebis gamoyenebiT,
savaWro da saqmiani CveulebebiTa da tradiciebiT, mxareTa So-
ris arsebul urTierTobaSi Camoyalibebuli praqtikiT, impe-
ratiuli normebis moTxovnaTa gaTvaliswinebis aucileblo-
biT da a.S.

palatam aRniSna, rom xelSekrulebis ganmartebis arsi mxare-
Ta mier gamovlenili saerTo nebis namdvili Sinaarsi, xelSek-
rulebis realuri miznis dadgenaSi mdgomareobs. sasamarTlo
mxareTa namdvil nebas adgens mxolod im SemTxvevaSi, Tu gan-
martebis procesSi warmoiSoba xelSekrulebis teqstSi gad-
mocemul debulebaTa Soris winaaRmdegoba an Seusabamoba.

sakasacio palatam miuTiTa, rom yvela im garigebaSi, sadac ne-
bis gamovlenis namdviloba damokidebulia meore mxaris mier
am nebis miRebaze, arcTu iSviaTad ibadeba kiTxva, sworad gai-
go Tu ara meore mxarem is, risi Tqmac nebis gamomvlen pirs
surda. Tu mxedvelobaSi miviRebT imas, rom garigebaTa ab-
solutur umravlesobaSi ori mxare _ nebis gamomvleni da
nebis mimRebi monawileobs, aSkara gaxdeba, Tu ra didi mniS-
vneloba aqvs gamovlenili nebis sworad gagebas meore mxa-
ris mier. mravali garemoebiT SeiZleba iyos gamowveuli, rom
is, rac igulisxma nebis gamomvlenma, sxvagvarad gaigo misma
mimRebma. aqedan warmoiSoba gamovlenil nebaTa konfliqti,

16 susg #as-559-2019, 04 dekemberi, 2019.
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romelic saWiroebs sworad gadawyvetas. am konfliqtis gadaw-
yvetis samarTlebriv saSualebas warmoadgens nebis gamovle-
nis ganmarteba. ssk-is 52-e muxlis Tanaxmad, nebis gamovlenis
ganmartebisas, neba unda dadgindes gonivruli gansjis Sede-
gad, da ara martooden gamoTqmis sityvasityviTi azridan. cxa-
dia, rom es „gonivruli gansja“ unda emyarebodes garkveul
kriteriumebs, kerZod, nebis gamovlenis ganmarteba unda gan-
xorcieldes nebis mimRebis Semecnebis (gagebis) SesaZleblo-
baTa gaTvaliswinebiT. amgvari ganmartebis dros gasaTvalis-
winebelia yvela xelSesaxebi garemoeba, romelic am SemTxve-
vas axasiaTebs.

xelSekrulebis ganmartebis saWiroebas adgili aqvs im SemTxve-
vaSi, roca saxezea xelSekruleba, romlis gamonaTqvamebic bun-
dovani, orazrovani an urTierTgamomricxavia, agreTve, roca
misi gamonaTqvamebi Sesworebasa da Sevsebas moiTxoven. xel-
Sekrulebis ganmartebis dros, sasamarTlo or mniSvnelovan
sakiTxs wyvets: sasamarTlos evaleba mxareTa mier xelSekru-
lebaSi gakeTebuli gamonaTqvamebis dazusteba, xolo meore
mxriv, sasamarTlo Tavisi gadawyvetilebiT xelSekrulebaSi
Riad darCenili adgilebis, e.w. xarvezebis Sevsebas axorcie-
lebs. (xelSekrulebis ganmartebis sakiTxebze ix.: susg #as-
1144-1090-2014, 23 Tebervali, 2015 weli).

sakasacio palatam miuTiTa, rom imis gaTvaliswinebiT, rom mxa-
reTa Soris warmoSobili dava eqvemdebareba saqarTvelos ka-
nonmdeblobiT mowesrigebas, ucxo qveynis sasamarTlo praq-
tikasa da sakanonmdeblo gamocdilebas mocemul saqmeze gav-
lena ver eqneba da masze sasamarTlos mier miRebuli iuridiu-
li Zalis mqone dokumentis _ saxelmwifos saxeliT miRebuli
gadawyvetilebis dafuZneba umarTebuloa. Tumca, germaniis sa-
kanonmdeblo da praqtikuli midgomebi saqarTvelosaTvis, ro-
gorc germanuli samarTlebrivi sistemis qveynisaTvis, yurad-
saRebia. erT-erT saqmeze germaniis umaRlesi federaluri sa-
samarTlos gadawyvetilebiT ganimarta: „mosarCelis moTxov-
nis uflebis arseboba agreTve, ver dadgindeba xelSekrule-
bis damatebiTi ganmartebis gziT, vinaidan xelSekruleba ar
Seicavs gegmis sawinaaRmdego/uneblie xarvezs. msgavsi xarve-
zi xelSekrulebis pirobebis gawerisas saxezea, rodesac mxa-
reebs gamorCebaT xelSekrulebis romelime punqti an Segne-
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bulad Riad datoveben mas, vinaidan xelSekrulebis dadebis
momentSi, ar miiCnies, rom saWiro iyo misi gansazRvra, xolo
mogvianebiT aRmoCndeba, rom maTi es varaudi arasworia. amas-
Tan, gegmis sawinaaRmdego/uneblie xarvezze saubroben mxo-
lod im SemTxvevaSi, rodesac xelSekruleba ar Seicavs punqts,
romelic aucilebelia imisTvis, rom moxdes mxareTa im SeTan-
xmebuli gegmis ganxorcieleba, romelic safuZvlad udevs am
punqts, da ris gamoc xelSekrulebis srulyofis gareSec ver
miviRebT jerovan, mxareTa interesebis Sesatyvis gamosavals...
is, Tu ramdenad aris saxeze gegmis sawinaaRmdego/uneblie xar-
vezi, amis dadgena SesaZlebelia xelSekrulebis ganmartebis
gziT.....“ (ix.: amonaridi germaniis umaRlesi federaluri sasa-
marTlos gadawyvetilebidan 20.04.2017 _ VII ZR 194/13 - NJW 2017,
2025). xelSekrulebaSi mxareTa mier gamovlenili nebis goniv-
ruli da ara gamoTqmis sityvasityviTi mniSvnelobidan gamom-
dinare, sasamarTlom „bolomde unda ifiqros“ imasTan dakav-
SirebiT, Tu savaraudod, ra SeiZleboda yofiliyo mxareTa
survili. am konteqstSi gansakuTrebiT sainteresoa germaniis
umaRlesi federaluri sasamarTlos gadawyvetileba [10.11. 1999
- I ZR 183/97 - NJW 2000, 743]: „xelSekrulebis damatebiT ganmar-
tebis arsi mdgomareobs xarvezis Semcveli garigebis mxareTa
hipoTeturi survilis Sesabamisad ganvrcobaSi. amasTan, sasa-
marTlo unda amovides iqidan, Tu raze SeTanxmdebodnen mxa-
reebi, rogorc keTilsindisieri xelSekrulebis mxareebi, ke-
Tilsindisierebis principis dacviT maTi interesebis jero-
vani Sejerebis pirobebSi, Tu maT ar gamorCebodaT xelSekru-
lebis Sesabamisi punqti. arsebuli xarvezebi unda Seivsos xel-
Sekrulebis damatebiT ganvrcobis gziT imgvarad, rom „bolom-
de iyos nafiqri“ konkretuli xelSekrulebis ZiriTadi pun-
qtebi (Sdr. BGHZ 84, 1, 7; 90, 69, 77; 135, 387, 392). aqedan gamom-
dinare, mxareTa hipoTeturi nebis gamorkvevisas, xelSekru-
lebis danarCeni Sinaarsisa da xelSekrulebis dadebis momen-
tSi arsebuli sxva garemoebebis paralelurad, gansakuTrebu-
li yuradReba unda mieqces mxareTa faqtobriv nebas, ramde-
nadac SesaZlebelia misi dadgena....“ (Sdr. susg #as -1161-1116-
2016, 12 oqtomberi, 2017).

zemoaRniSnulidan gamomdinare, konkretul davaSi sakasa-
cio palatam ar gaiziara pirveli kasatoris pretenzia,
rom mxareTa SeTanxmebiT adgili hqonda solidaruli val-
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debulebis warmoSobas da saqmeze dadgenili faqtobrivi
garemoebebis, agreTve sakasacio saCivris safuZvlebis Se-
mowmebis Sedegad miiCnia, rom mxareTa Soris ar warmoSobi-
la ssk-is 464-e muxliT gaTvaliswinebuli solidaruli
valdebuleba.

341-e muxli

samarTlis TeoriaSi gabatonebuli Sexedulebis Tanaxmad,
erTmaneTisagan gansxvavdeba martivi, kauzaluri da ab-
straqtuli aRiareba.

martivi aRiarebisas, movale calmxrivad adasturebs ar-
sebul valdebulebiT urTierTobas da gacnobierebulad
gamoTqvams mzaobas, Seasrulos igi (dapireba).

kauzaluri valis aRiareba aseve, mimarTulia arsebuli
samarTlebrivi urTierTobis dadasturebisaken da Seicavs
dapirebis elements, amasTan, igi SeiZleba ar iyos calmxri-
vi.

nasyidobis saxelSekrulebo samarTlebriv erT-erT davaSi,17

sadavo gaxda valis arsebobis aRiarebisa da Sesabamisad, moT-
xovnis xandazmulobis sakiTxi. sakasacio palatam ar gaiziara
kasatoris (myidvelis) pozicia sadavo mtkicebulebis valis
arsebobis aRiarebad miCnevisa da xandazmulobis vadaSi moT-
xovnis wardgenis Taobaze da ganmarta, rom calmxrivi nebis
Sinaarsi unda dadgindes samoqalaqo kodeqsiT nebis ganmar-
tebisaTvis damkvidrebuli standartis Sesabamisad (ssk-is 52-
e muxli). werilobiT gadmocemuli mxaris nebis yovelmxrivi
Seswavlis Sedegad sakasacio palatam miiCnia, rom saxezea mar-
tivi aRiareba, masSi gamovlenilia kontrahentis mzaoba zoga-
dad, samomavlo TanamSromlobasa da mxareTa urTierTmoTxov-
nis gaqviTvaze.

sakasacio palatam, erTgvarovan sasamarTlo praqtikaze day-
rdnobiT aRniSna, rom ssk-is 137-e muxliT gaTvaliswinebul

17 susg #as-681-635-2017, 7 ivlisi, 2017, aseve, #as-1029-949-2017, 23 Te-
bervali, 2018, #as-40-40-2018 , 23 Tebervali, 2018, #as-432-432-2018,
12 seqtemberi, 2018.
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SemTxvevaTa ricxvs miekuTvneba movalis imgvari qmedeba, ro-
desac igi (valdebuli piri) uflebamosili piris winaSe avan-
sis, procentis gadaxdiT, garantiis micemiT an sxvagvarad aRi-
arebs moTxovnis arsebobas. valdebulebis sxvagvarad aRiare-
ba SefasebiTi kategoriaa da konkretul SemTxvevaSi garemoe-
baTa sruli analiziT unda dadgindes. movalis aseT _ sxvagvar
aRiarebad unda CaiTvalos movalis iseTi qmedeba, sadac aSka-
rad gamokveTilia piris neba valdebulebis arsebobasTan mi-
marTebiT (susg #as-330-733-06, 19 dekemberi, 2006). samarTlis
TeoriaSi gabatonebuli Sexedulebis Tanaxmad, erTmaneTi-
sagan gansxvavdeba martivi, kauzaluri da abstraqtuli
aRiareba. maTi saerTo niSani isaa, rom isini adastureben/war-
moSoben moTxovnis arsebobas, Tumca, iuridiuli Tvalsazri-
siT gaaCniaT ganmasxvavebeli niSan-Tvisebebi. martivi aRiare-
ba saxezea maSin, rodesac movale calmxrivad adasturebs ar-
sebul valdebulebiT urTierTobas da gacnobierebulad ga-
moTqvams mzaobas, Seasrulos igi (dapireba). kauzaluri valis
aRiareba aseve, mimarTulia arsebuli samarTlebrivi urTier-
Tobis dadasturebisaken da bunebrivia unda Seicavdes dapi-
rebis elements, amasTan, igi SeiZleba ar iyos calmxrivi (mxa-
reTa ormxrivi SeTanxmeba arsebuli valdebulebis Sesrule-
bis damatebiT vadaze, sxva Sesrulebis miRebaze da sxva). ro-
gorc martivi, ise kauzaluri aRiareba xandazmulobis vadis
denis Sewyvetis kerZo SemTxvevas warmoadgens da Sedegad, ama-
ve kodeqsis 141-e muxlis ZaliT, Sewyvetamde ganvlili dro
mxedvelobaSi ar miiReba, aramed vada daiwyeba Tavidan.

ssk-is 137-e muxlis miznebisaTvis movalis aRiareba samarTleb-
rivi Zalis matarebeli mxolod im SemTxvevaSia, Tuki aRiareba
xandazmulobis vadaSi ganxorcielda, radganac safuZvels
moklebuli iqneba msjeloba imaze, rom movalis iuridiuli
mniSvnelobis mqone moqmedebas Sedegad mohyves ukve gasuli
xandazmulobis vadis denis Sewyveta. sainteresoa, xandazmu-
lobis vadis gasvlis Semdgom valis martiv an kauzalur aRia-
rebas gaaCnia Tu ara iuridiuli Zala. sakasacio palatis mo-
sazrebiT, am sakiTxis regulirebisaTvis gamoyenebul unda iq-
nes ssk-is 144-e muxlis me-3 nawili, romelic amave muxlis me-2
nawilTan erTobliobaSi ganimarteba. kerZod, 144.2 muxlis Ta-
naxmad, Tuki movale xandazmulobis vadis gasvlis Semdgom Se-
asrulebs valdebulebas, igi Sesrulebis dabrunebis moTxov-
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nis uflebas kargavs. aseT SemTxvevaSi, misi Sesagebeli ar Se-
iZleba iyos maT Soris, imaze miTiTeba, rom Sesrulebis momen-
tSi ar icoda xandazmulobis vadis gasvlis faqtis Sesaxeb. ana-
logiuri Zalis matarebelia movalis mier valdebulebis aRia-
reba moTxovnis iZulebiTi ganxorcielebis vadis gasvlis Sem-
deg, Tuki es aRiareba Seicavs piris gacnobierebul nebas, rom
igi valdebulebas Seasrulebs. es regulacia vrceldeba valis
rogorc martiv, ise kauzalur aRiarebaze. rac Seexeba ssk-is
341-e muxls, upirvelesad, unda aRiniSnos, rom Tavad am nor-
miT mowesrigebuli valis arsebobis aRiareba 137-e da 144.3. mux-
lebiT gaTvaliswinebuli aRiarebisgan abstraqtuli bunebiT
gansxvavdeba, igi Tavad warmoadgens calmxriv garigebas da da-
moukidebel valdebulebas warmoSobs. valis aRiarebis xel-
Sekruleba, ZiriTadi valdebulebiTi urTierTobis arsebobis
sadavoobis SemTxvevaSic Sesrulebis valdebulebas warmoSobs
da kreditors moTxovnis uflebas aniWebs. sakasacio sasamar-
Tlos mier damkvidrebuli praqtikis Tanaxmad, ssk-is 341-e
muxlis gagebiT, valis arsebobis aRiarebasTan ar gvaqvs saqme,
rodesac mxareebi ukve arsebuli valdebulebis Sinaarsidan
gamodian an adastureben mas, an mxareebi arsebuli valdebu-
lebis Sesasruleblad axali valdebulebis Sesrulebas kisru-
loben. amdenad, igi ar unda ukavSirdebodes ZiriTadi valde-
bulebidan gamomdinare Sesrulebis moTxovnas (susg #as-392-
371-2013, 8 noemberi, 2013). valis aRiarebis xelSekrulebis da-
moukidebuli buneba im kuTxiTac gansxvavdeba valdebuli pi-
ris sxvagvari aRiarebisagan, rom ssk-is 341-e muxliT gansaz-
Rvruli xelSekruleba moTxovnis xandazmulobis vadis gas-
vlis Semdegac namdvilia, radgan rogorc zemoT aRiniSna, igi
axal, damoukidebel moTxovnas warmoSobs da am xelSekrule-
biT gaTvaliswinebuli valdebulebis mimarT damoukideblad
aiTvleba xandazmulobis vadis dena (susg #as-383-364-2015,
27 maisi, 2016).

erT-erT saqmeSi,18 mosarCelis mier wardgenili mxareTa xel-
mZRvanelobiTi/warmomadgenlobiTi uflebamosilebiT aRWur-
vil pirTa mier xelmowerili urTierTSedarebis aqti, sadac
miTiTebulia, rogorc Tanxis odenoba, ise am Tanxis gamyidve-
lis mxridan avansad miReba, sakasacio sasamarTlom ara ssk-is

18 susg #as-123-123-2018, 9 noemberi, 2018.
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341-e muxliT gansazRvrul valis abstraqtul aRiarebad da
Sesabamisad, axal xelSekrulebad, aramed, valdebulebis kau-
zalur aRiarebad miiCnia, romelic amarTlebs mosarCelis moT-
xovnas.

sxva saqmeSi,19 sakasacio sasamarTlom ganmarta, rom nebis ga-
movlena ssk-is 341-e muxliT ganmtkicebul valis arsebobis
aRiarebad rom dakvalificirdes da Sesabamisi samarTlebrivi
Sedegebi warmoSvas, is valdebulebis Sesrulebis damoukide-
bel safuZvels unda qmnides, ramdenadac valis aRiareba da-
moukidebel garigebad ganixileba da misi daniSnuleba swored
axali valdebulebiTsamarTlebrivi urTierTobis warmoSobaa.
araerT saqmeze uzenaesi sasamarTlos ganmartebis Tanaxmad,
valis aRiareba imiT gansxvavdeba nebismieri sxva formiT gaT-
valiswinebuli moTxovnis aRiarebisagan, rom igi axali xelSek-
rulebaa da ara sxva saxelSekrulebo urTierTobis fargleb-
Si, nebis gamovlena. valis arsebobis aRiareba aris calmxrivi
da abstraqtuli xelSekruleba, romlis Tanaxmad, erTi mxare
meore mxaris sasargeblod damoukideblad kisrulobs garkve-
uli moqmedebebis Sesrulebas. Tu mxareebi ukve arsebuli val-
debulebis Sinaarsidan gamodian an adastureben mas, an mxare-
ebi arsebuli valdebulebis Sesasruleblad axali valdebu-
lebis Sesrulebas kisruloben, valis aRiarebad ar miiCneva.
valis arsebobis aRiareba mxolod maSin vlindeba, Tu igi da-
moukidebelia ZiriTadi valdebulebiTi urTierTobisagan da
axal, damoukidebel moTxovnas warmoSobs (Sdr. susg-ebi as-
839-890-2011, 8.11.2011w., as-392-371-2013, 8.11.2013., #as-1083-
1040-2016, 26.04.2018 ., #as-758-2019 , 22.10.2019).

27.05.2015. SeTanxmebaSi, romliTac gamyidvelma myidvelis wi-
naSe 1 997 500 aSS dolaris valis arseboba daadastura, pirda-
pir aris miTiTebuli, rom kreditoris winaSe davalianeba av-
tomobilebis nasyidobis xelSekrulebebidan warmoiSva. Sesa-
bamisad, aRiareba damoukidebel safuZvels ar eyrdnoba, is
ukve arsebuli samarTalurTierTobis _ nasyidobis fargleb-
Si warmoqmnili valdebulebis moculobas azustebs. aqedan ga-
momdinare, sakasacio palatam daaskvna, rom 27.05.2015 SeTan-
xmeba ssk is 341-e muxliT ganmtkicebuli e.w. valis abstraqtu-

19 susg #as-433-2020, 19 noemberi, 2020.
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li aRiareba ki ara, ukve arsebuli samarTalurTierTobis far-
glebSi damatebiTi SeTanxmebaa (e.w. valis deklaraciuli aRia-
reba), romliTac mxareebma gansazRvres nasyidobis xelSekru-
lebebidan gamomdinare Seusrulebeli valdebuleba da Tan-
xis dafarvis wesi (deklaraciuli valis aRiarebis mizania ar-
sebuli valdebulebis dadastureba, mtkicebis procesis gamar-
tiveba, Semdgomi davis Tavidan acileba, sadavo sakiTxebis mo-
wesrigeba, maT Soris, yvela im faqtisa, Tu argumentis gaqar-
wyleba, romelic valis arsebobas gamoricxavs, an Tundac, eW-
vqveS daayenebs _ ix.: q. mesxiSvili, kerZo samarTlis aqtua-
luri sakiTxebi, Teoria da sasamarTlo praqtika, tomi I,
Tbilisi, 2020,11).

palatam damatebiT ganmarta, rom Tu 27.05.2015. SeTanxmebaSi
meore mopasuxe gamoavlenda nebas da mzaobas nasyidobis xel-
Sekrulebebidan gamomdinare, gamyidvelis davalianeba am uka-
nasknelTan erTad daefara, igi gaxdeboda valis Tanamkisre-
beli (valis Tanakisrebis farglebSi erTi piri iRebs pasuxis-
mgeblobas sxvisi valisaTvis. Tumca, gansxvavebiT valis gada-
kisrebisagan, Tanakisrebisas Tavdapirveli movalis valdebu-
leba ZalaSi rCeba. kreditori iRebs valis Tanamkisreblis sa-
xiT axal movales, riTac amcirebs Tavdapirveli movalis ga-
daxdisuunarobis risks, rac warmoadgens kidec mocemul si-
tuaciaSi misi interesis erTaderT sagans _ g. rusiaSvili, sa-
moqalaqo kodeqsis komentari, mux. 891, veli 29, gccc.ge). mo-
cemul SemTxvevaSi, meore mopasuxes amgvari neba ar gamouv-
lenia, ris gamoc ar arsebobs misTvis, ssk-is 463-e muxlis Sesa-
bamisad, solidaruli pasuxismgeblobis dakisrebis safuZve-
li.

erT-erT saqmeSi,20 uzenaesma sasamarTlom ganmarta, rom „sa-
moqalaqo kodeqsis 341-e muxliT gaTvaliswinebuli valis aRi-
arebis xelSekruleba warmoadgens calmxriv da abstraqtul
xelSekrulebas, romlis Tanaxmad, erTi mxare meore mxaris sa-
sargeblod damoukideblad kisrulobs garkveul Sesrulebas.
igi damoukidebelia ZiriTadi valdebulebiTi urTierTobis-
gan da misi mizani ar aris ZiriTadi valdebulebidan gamomdi-
nare Sesrulebis moTxovna. valis aRiarebasTan ar gvaqvs saq-

20 susg #as-137-133-2016, 9 ivnisi, 2016.
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me, rodesac sxva saxelSekrulebo urTierTobis farglebSi
xdeba nebis gamovlena, an Tu mxareebi arsebuli valdebule-
bis Sinaarsidan gamodian an mis farglebSi moqmedeben.

vinaidan valis aRiarebis xelSekruleba damoukidebeli gari-
gebaa, kanonis moTxovnebidan gamomdinare, igi unda akmayofi-
lebdes garigebis namdvilobisaTvis dadgenil pirobebs. amas-
Tan, aucilebelia mxareTa SeTanxmeba xelSekrulebis arsebiT
pirobebze... arsebiTad CaiTvleba xelSekrulebis is pirobebi,
romlebzedac erT-erTi mxaris moTxovniT miRweul unda iq-
nes SeTanxmeba, anda romlebic aseTad miCneulia kanonis mier.
palatis mosazrebiT, arsebiTad unda CaiTvalos iseTi piro-
bebi, rogoricaa: mxareTa SeTanxmeba xelSekrulebis saganze,
ZiriTadi ufleba _ movaleobebis gansazRvra, fasi, Sesrule-
bis vada da a.S. aqedan gamomdinare, nebismieri dokumenti, sa-
dac valis arsebobaa dafiqsirebuli, ver CaiTvleba valis ar-
sebobis aRiarebis xelSekrulebad, Tu ar dadgindeba, rom mxa-
reebi SeTanxmdnen xelSekrulebis arsebiT pirobebze“ (susg
2013 wlis 11 noemberi, #as-1485-1401-2012.).

martivi werilobiTi garigeba ver Secvlis sanotaro wesiT
dadasturebuli xelSekrulebis pirobebs.

sayuradReboa, rom erT davaSi,21 sakasacio sasamarTlom mxa-
reTa Soris martivi werilobiTi formiT xelmowerili SeTan-
xmeba ar miiCnia valis aRiarebad, im safuZvliT, rom sanota-
ro wesiT dadasturebul xelSekrulebaSi, cvlilebebi da
damatebebi igive formiT unda SeetanaT xelSemkvrel mxa-
reebs, ra formiTac iuridiulad warmoiSva mxareTa Soris
valdebulebiTsamarTlebrivi urTierToba da ganisazRvra
valdebulebis Sesrulebis vada da wesi (ssk-is 59-e muxli).
saqmis masalebis mixedviT, sasamarTlom movalesa da kredi-
torTa Soris 2013 wlis 5 oqtombers, xelmowerili SeTanxmeba
mravalmxriv garigebad CaTvala, sadac mxareebma maT Soris, uk-
ve arsebuli sesxisa da ipoTekis xelSekrulebidan gamomdina-
re, TiTqosda ikisres ZiriTadi valdebulebidan (2010 wlis ses-
xisa da ipoTekis xelSekrulebidan) gamomdinare urTierTo-
bis mowesrigeba, movalisadmi Sesrulebis moTxovnis wesis gan-
sazRvra. sasamarTlom aRniSna, rom es SeTanxmeba ver iqneba

21 #as-721-728-2015, 15 ianvari, 2016.
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ganxiluli movalis mier nebis calmxrivad gamovlenis safuZ-
velze, valis aRiarebad. miTiTebuli garigebis aranamdvilo-
baze msjelobisas, sakasacio sasamarTlos daskvna daemyara ara
mxolod im faqtobriv-samarTlebriv wanamZRvars, rom marti-
vi werilobiTi garigeba ver Secvlida sanotaro wesiT da-
dasturebuli xelSekrulebis pirobebs, aramed, im iuridi-
ul safuZvelsac, rom gadawyvetilebis aRsasruleblad, no-
tariusma saaRsrulebo furclebi gasca ara baTili, aramed nam-
dvili garigebis aRsasruleblad.

342-e, 345-e muxlebi

mxareTa Soris sakredito xelSekrulebidan gamomdinare da-
vaSi, bankis sarCeli mopasuxe _ klientis mimarT ar dakmayo-
filda.22 saqmis fabulis mixedviT, modave mxareTa Soris ga-
formebuli sakredito xelSekrulebiT bankma ikisra sakuTa-
ri xarjiT klientis umuSevrobiT gamowveuli Semosavlebis da-
kargvis dazRveva da miuTiTa, rom aRniSnuli pirobis namdvi-
lobaze klientis mier #9 formis Seuvsebloba gavlenas ver
moaxdens.

sakasacio sasamarTlom aRniSna, rom winamdebare davis gadaw-
yvetisaTvis mniSvnelovania im sakiTxis garkveva, warmoadgen-
da Tu ara mopasuxis mier misgan damoukidebeli mizeziT samu-
Saos dakargvis SemTxvevaSi, bankis mimarT arsebuli valdebu-
lebis dazRvevis piroba xelSekrulebis standartul pirobas.

sakasacio sasamarTlos ganmartebiT, rom ssk-is 342-e muxlis
pirveli nawilis Tanaxmad, xelSekrulebis standartuli pi-
robebi aris winaswar Camoyalibebuli, mravaljeradi gamoye-
nebisaTvis gamiznuli pirobebi, romelTac erTi mxare (SemTa-
vazebeli) udgens meore mxares da romelTa meSveobiTac unda
moxdes kanoniT dadgenili normebisagan gansxvavebuli an ma-
Ti Semvsebi wesebis dadgena. aRniSnuli normis Sinaarsidan ga-
momdinare, xelSekrulebis pirobebis standartul pirobebad
miCnevis savaldebulo niSnebia: 1. standartuli pirobebi aris
saxelSekrulebo pirobebi; 2. standartuli pirobebi aris wi-

22 susg #as-237-2019, 17 maisi, 2019.
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naswar Camoyalibebuli pirobebi; 3. standartuli pirobebi aris
mravaljeradi gamoyenebisaTvis gamiznuli pirobebi; 4. stan-
dartul pirobebs erTi mxare (SemTavazebeli) udgens meore
mxares; 5. standartuli pirobebiT unda moxdes kanoniT dad-
genili normebisagan gansxvavebuli am maTi Semavsebeli wese-
bis dadgena (ix.: susg 10.09.2012w. saqme #as-755-811-2011).

mocemul SemTxvevaSi unda Sefasdes, Seicavda Tu ara mxareTa
Soris arsebuli xelSekrulebis sadavo pirobebi standartul
pirobebad miCnevisaTvis savaldebulo niSnebs, maT Soris, sa-
davo pirobebi iyo Tu ara mravaljeradi gamoyenebisaTvis ga-
miznuli, igive pirobebs sTavazobda Tu ara mxare sxva momxma-
reblebsac.

kasatorma dasaSvebi da dasabuTebuli sakasacio pretenziis
wardgenis gziT ver uaryo gasaCivrebuli ganCinebiT dadgeni-
li garemoeba, rom saqmeSi arsebuli mowmis _ sakredito eq-
spertis CvenebiT dadasturda, rom modave mxareTa Soris xel-
Sekrulebis gaformebis dros iZulebiTi umuSevrobis Sesaxeb
dazRveva klientebs „saCuqrad“ gadaecemodaT, igi sesxis xel-
Sekrulebis moqmedebis periods moicavda da mis asamoqmedeb-
lad calke dokumentze xelmowera saWiro ar iyo.

mxareTa Soris sakredito urTierTobis warmoSobis periodSi
sadavo piroba sesxis xelSekrulebebSi sistematiurad fiqsir-
deboda da igi mxareTa Soris individualuri molaparakebis
sagans ar warmoadgenda.

amavdroulad, sakasacio sasamarTlom dasabuTebulad miiCnia
saapelacio palatis msjeloba, rom xelSekrulebis sadavo
standartuli pirobis garkveulwilad, orazrovani Sinaarsi iZ-
leva ssk-is 345-e muxlis gamoyenebisa da bundovani pirobis
meore mxaris sasargeblod ganmartebis safuZvels.

saapelacio palatam marTebulad miiCnia da kasatorma rele-
vanturi sawinaaRmdego argumentebi ver waradgina im msjelo-
bis gasaqarwyleblad, rom Tu mopasuxes bankis warmomadgene-
li #9 danarTs xelmosawerad ar gadascemda, mas SeeZlo eva-
rauda, rom ZiriTad xelSekrulebaze xelmowera avtomaturad
niSnavda iZulebiTi umuSevrobis dazRvevis amoqmedebas, miT
ufro im pirobebSi, rodesac mowmed dakiTxuli sakredito eq-
spertis ganmartebiT, dadginda, rom klientebs dazRvevis Se-
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saxeb ganmarteba zepirsityvierad eZleodaT da sxva dokumen-
tze xelmowera ar xdeboda.

352-e da momdevno muxlebi

405-e muxli

miuRebeli Semosavali ar eqceva 352-e muxlis regulire-
bis sferoSi.

erT-erT saqmeSi,23 sakasacio sasamarTlom sworad miiCnia
saapelacio sasamarTlos gadawyvetileba, romliTac mo-
pasuxes marTebulad daekisra mosarCelis sasargeblod zi-
anis anazRaurebis saxiT xelSekrulebidan gasvlidan bi-
nis nasyidobis Tanxis dabrunebamde, aRniSnuli Tanxis wli-
uri 14% gadaxda (magram ara umetes, bankSi gadasaxdeli
sargeblisa).

ssk-is 405-e muxlis pirveli nawilis Tanaxmad, Tu xelSekru-
lebis erTi mxare arRvevs ormxrivi xelSekrulebidan gamom-
dinare valdebulebas, maSin xelSekrulebis meore mxares Se-
uZlia uari Tqvas xelSekrulebaze. Tu xelSekrulebis erT-
erTi mxare 405-e muxliT gaTvaliswinebuli pirobebis arsebo-
bisas uars ityvis xelSekrulebaze, maSin miRebuli Sesruleba
da sargebeli mxareebs ubrundebaT (naturiT dabruneba) (ssk,
muxli 352.1) da ramdenadac valdebulebis darRveva SesaZle-
belia SesrulebaTa ukuqcevis urTierTobaSic warmoiSvas, aR-
niSnuli darRvevisaTvis, ssk-is 394-e muxlis Sesabamisad, kre-
ditors aseve, SeuZlia moiTxovos zianis anazRaureba (muxli
352.5).

mocemul SemTxvevaSi, zianis anazRaurebis saxiT mosarCele
iTxovda, rogorc xelSekrulebidan gasvlamde bankisaTvis uk-
ve gadaxdil, ise xelSekrulebidan gasvlis dRidan gadasax-
delad darCenil procents. sasamarTlos mier dadgenilia, rom
binis Sesasyidad mosarCelem aiRo krediti bankidan, romlis

23 susg #as-945-895-2015, 14 marti, 2016, xelSekrulebidan gasvlis Sesa-
xeb, ix.: susg-ebi: #as-103-2019, 31 oqtomberi, 2019, #as-194-2019, 27
maisi, 2019, #as-575-2020, 7 oqtomberi, 2020.
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winaSec misi davalianeba xelSekrulebidan gasvlis dRisaT-
vis Seadgenda ZiriTadi davalianebis saxiT 17 857.54 aSS do-
lars, xolo gadasaxdeli procentis saxiT _ 11 643.48 aSS do-
lars.

xelSekrulebidan mosarCelis gasvlis Sedegad, mopasuxes war-
moeSva misTvis Sesrulebis _ binis Rirebulebis dabrunebis
valdebuleba, rac mopasuxes ar ganuxorcielebia.

sakasacio sasamarTlom miuTiTa, rom binis Sesyidvis mizniT
bankidan aRebuli krediti da am kreditiT sargeblobisaT-
vis gadasaxdeli procenti saapelacio sasamarTlom mar-
Tebulad ar miiCnia im zianad, romelic gamowveulia xel-
Sekrulebis SeusruleblobiT, radgan xelSekrulebis Ses-
rulebis SemTxvevaSi, mosarCele miiRebda binas da ara Tan-
xas (susg #as-899-845-2012, 22 noemberi, 2012). Tumca, im dRi-
dan, roca mosarCele gavida xelSekrulebidan, mopasuxes war-
moeSva mis mimarT ukve ara binis saTanado mdgomareobaSi gada-
cemis, aramed misi Rirebulebis dabrunebis valdebuleba, rom-
lis Sesrulebis SemTxvevaSi, mosarCeles Tavis mxriv, miece-
moda bankisaTvis darCenili sakredito davalianebis dabru-
nebis SesaZlebloba. aRniSnuli SesaZlebloba mosarCeles ar
eZleva. Sesabamisad, binis Rirebulebis dabrunebamde, aRniS-
nuli Tanxis 38 416 aSS dolaris wliuri 14% warmoadgens mo-
sarCelis zians, Tumca ara umetes, 11 643.48 aSS dolarisa, ro-
melic xelSekrulebidan gasvlis droisaTvis gadasaxdeli
hqonda mas procentis saxiT.

sakasacio sasamarTlom dausabuTeblad CaTvala gamyidvelis
miTiTeba, rom Sesrulebis droulad daubruneblobiT gamow-
veuli ziani, ssk-is 412 e muxlis Sesabamisad, misTvis ar iyo
winaswar savaraudo da ar warmoadgens misi moqmedebis uSua-
lo Sedegs.

sakasacio sasamarTlom gaiziara gamyidvelis pretenzia,
rom mas ar unda daekisros zianis anazRaurebis saxiT xel-
Sekrulebidan gasvlis Semdeg miuRebeli Semosavlis, Tan-
xis 9000 aSS dolaris wliuri 10 %-is gadaxda.

sakasacio sasamarTlom aRniSna, rom binis gaqiravebiT mosar-
Celis mier miuRebeli Semosavlis odenoba warmoadgens 9000
dolars, amasTan, ssk-is 352-e muxlis pirveli nawilis Sesaba-
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misad, xelSekrulebidan gasvlis dros warmoiSoba miRebuli
Sesrulebisa da sargeblis dabrunebis valdebuleba. zemoaR-
niSnuli Tanxa ki warmoadgens miuRebel Semosavals, romlis
anazRaurebac mopasuxes daekisra, xelSekrulebebis pirobe-
bis darRvevis gamo, xelSekrulebidan mosarCelis gasvlamde
periodisaTvis. igi ar eqceva 352-e muxlis regulirebis sfe-
roSi. Sesabamisad, sasamarTlom am nawilSi miuRebeli Semosav-
lis dakisrebis moTxovna ar daakmayofila.

samoqalaqo kodeqsis arc erTi norma ar adgens gasvlis
gziT xelSekrulebis Sewyvetis SemTxvevaSi, piris daval-
debulebas, Seasrulos valdebuleba.

nasyidobis saxelSekrulebo samarTlebrivi davis Sesaxeb sxva
saqmeSi24  gamyidvelis mier miwodebuli saqonlis nawili iyo
xarisxiani, xolo nawili _ patara zomis. aRniSnuli produqcia
mopasuxem daubruna mimwodebels. mosarCele (gamyidveli) iT-
xovda nasyidobis safasurs. sakasacio sasamarTlom gadawyve-
tilebiT sarCeli uaryo.

sakasacio sasamarTlom aRniSna, rom nasyidoba, rogorc saxel-
Sekrulebo samarTlis erT-erTi kerZo instituti, valdebu-
lebis Sesrulebis TvalsazrisiT, wesrigdeba saxelSekrule-
bo samarTlisaTvis kanoniT dadgenil yvela im zogad regula-
ciasTan erTobliobaSi, romlebic valdebulebis Sesrulebis
standarts adgenen. am mxriv, mxedvelobaSia misaRebi samoqa-
laqo kodeqsis uzogadesi principi, romlis Tanaxmadac, val-
debuleba unda Sesruldes jerovnad, keTilsindisierad, daT-
qmul drosa da adgilas (ssk-is 361.2 muxli). kanonis moxmobili
danawesi adgens samoqalaqo urTierTobisaTvis maxasiaTebel
Sesrulebis princips. aqve unda aRiniSnos, rom kodeqsi Ziri-
Tadad, orientirebulia valdebulebis Sesrulebaze, ris ga-
moc, samarTlis TeoriaSi damkvidrda gabatonebuli Sexedu-
leba kreditoris moTxovnebis klasifikaciisa, romelTagan
pirvels _  Sesrulebis, xolo meores _ zianis anazRaurebis e.
w. meoradi moTxovnebi ewodeba. swored valdebulebis Ses-
rulebis aucileblobidanaa nakarnaxevi samoqalaqo ko-
deqsSi damkvidrebuli xelSekrulebidan gasvlis institu-

24 sus gadawyvetileba, #as-75-71-2017, 31 marti, 2017.
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tic (sk-is 352-e da 405-e muxlebi) da sakiTxis maregulirebe-
li danawesebis sistemuri analiziT, sasamarTlom daaskvna, rom
kreditors, Tuki ar arsebobs pativsadebi interesi, upirate-
sad evaleba valdebulebis SesrulebaSi movalisaTvis xelSew-
yoba, maT Soris, damatebiTi vadis dawesebis gziT, raTa miRwe-
ul iqnas saxelSekrulebo SeTanxmebis sagani (Sesrulebis moT-
xovna). am mxriv, kanoni Tavad adgens keTilsindisierebis stan-
darts (ssk-is 8.3 da 115-e muxlebi).

sakasacio palatam dadasturebulad miiCnia faqtobrivi gare-
moeba imis Taobaze, rom ssk-is 352-e muxlis Tanaxmad, myidve-
li gavida xelSekrulebidan gamyidvelis mier Sesrulebis
vadis darRvevis gamo da mxareTa Soris ganxorcielda res-
titucia _ mosarCeles daubrunda vadis darRveviT miwo-
debuli saqoneli. xelSekrulebidan kreditoris gasvla mo-
sarCeles sadavo ar gauxdia da arc imgvar faqtebze miuTiTe-
bia, rasac samoqalaqo kodeqsi Sesrulebis gziT valdebule-
bis Sewyvetad ganixilavs (mag: sk-is 434-e muxliT gansazRvru-
li deponireba). sakasacio palatam ganmarta, rom samoqalaqo
kodeqsis arc erTi norma ar adgens gasvlis gziT xelSek-
rulebis Sewyvetis SemTxvevaSi piris davaldebulebas, Se-
asrulos valdebuleba. kanonis sxvagvari ganmarteba samoqa-
laqo brunvis stabilurobas daarRvevs da gamoiwvevs da erT-
erTi mxaris usafuZvlo gamdidrebas. amdenad, sasamarTlo CaT-
vala, rom nasyidobis xelSekrulebis Sewyvetisa da gamyidve-
lis qonebrivi restituciis gamo ar arsebobda myidvelisaT-
vis im saqonlis Rirebulebis dakisrebis winapiroba, romel-
zec mas sakuTrebis ufleba ar gadascemia.

nakliani Sesruleba, rogorc nasyidobis, ise nardobis ur-
TierTobidan gamomdinare, warmoSobs xelSekrulebidan
gasvlis moTxovnis uflebas (ssk is 488-e, 491-e, 639-e da 644-e
muxli).25

individualur menaSeneTa amxanagobis wevrsa da amxanago-
bis damfuZnebel wevrebs Soris xelSekruleba sasamar-
Tlom nardobis xelSekrulebad daakvalificira da miiC-
nia, rom mosarCeles ssk-is 405-e da 352-e muxlebis safuZ-

25 susg #as-635-593-2017, 7 ivlisi, 2017.
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velze warmoeSva nardobis xelSekrulebidan gasvlisa da
am xelSekrulebis safuZvelze amxanagobisaTvis gadacemu-
li Tanxis ukan dabrunebis moTxovnis ufleba.

erT-erT davaSi,26  mravalfunqciuri sacxovrebeli saxlis aSe-
nebisa da aSenebuli saxlis eqspluataciaSi Sesvlis Semdgom,
wevris wilis, 3 oTaxiani binis, ganawilebis mizniT, mosarCele-
sa da ima-s, ima-s damfuZnebel sawarmoebs Soris gaformebuli
xelSekrulebis darRvevis gamo, mosarCelem moiTxova ima-s da-
kisreboda wevris mier gadaxdili Tanxa, miuRebeli Semosava-
li da Sesabamisi pirgasamtexlo. qvemdgomma sasamarTloebma
sarCeli nawilobriv daakmayofiles: ima-s damfuZnebel or sa-
warmos solidarulad daekisra mosarCele fizikuri piris mi-
er amxanagobaSi Setanili Tanxisa da valdebulebis Seusruleb-
lobis gamo pirgasamtexlos dakisreba.

sakasacio sasamarTlom miiCnia, rom mosarCeles (xelSek-
rulebis „Cveulebriv“ wevrs) ssk-is 405-e da 352-e muxlebis
safuZvelze warmoeSva nardobis xelSekrulebidan gasvli-
sa da am xelSekrulebis safuZvelze amxanagobisaTvis ga-
dacemuli Tanxis ukan dabrunebis moTxovnis ufleba.

xelSekrulebidan gasvla aRmWurveli uflebaa, rac imas
niSnavs, rom gansazRvruli winapirobebis arsebobisas, mxa-
res aqvs SesaZlebloba, miaRwios garkveul samarTlebriv
Sedegs _ daasrulos saxelSekrulebo urTierToba konkre-
tuli uflebebiTa da movaleobebiT da gansxvavebul samar-
Tlebriv reJimSi gadaiyvanos igi.

erT-erT saqmeSi,27 mosarCelem sarCeli aRZra mopasuxis wina-
aRmdeg da moiTxova xelSekrulebis Sewyveta da samSeneblo
kompaniisaTvis gadaxdili sacxovrebeli binis Rirebulebis da-
kisreba. saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis
gadawyvetilebiT, sarCeli dakmayofilda. Sewyda mxareTa So-
ris dadebuli xelSekruleba mosarCelis mier xelSekrulebi-
dan gasvlis gamo da mopasuxes daekisra mosarCelis sasargeb-
lod am ukanasknelis mier gadaxdili Tanxa. gadawyvetileba
ucvleli datova zemdgomma sasamarTloebma.

26 susg # as-132-124-2017, 31 ivlisi, 2017.
27 susg #as-605-564-2017, 30 ivnisi, 2017.
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mocemul SemTxvevaSi, sasarCelo moTxovnas warmoadgens xel-
Sekrulebidan gasvla, gadacemulis ukan dabruneba (ssk-is 352-e,
405-e muxlebi).

gasaCivrebuli gadawyvetilebiT dadgenilia, rom mopasuxem
mSenebloba xelSekrulebiT dadgenil vadaSi ver ganaxorcie-
la. mosarCelis warmomadgenelma werilobiT mimarTa mopasu-
xes da moiTxova informacia, Tu rodis moxdeboda mosarCeli-
saTvis xelSekrulebiT gaTvaliswinebuli farTis gadacema, ra-
zec pasuxi ar miuRia. mtkicebulebaTa warmoudgenlobis mo-
tiviT ar iqna gaziarebuli mopasuxis miTiTeba valdebulebis
SeusruleblobaSi, misi arabraleulobis Sesaxeb.

sakasacio palatam xelSekrulebidan gasvlis ssk-is 352-e da
405-e muxlebiT gansazRvruli winapirobebi warmoSobilad mi-
iCnia, ris gamoc sarCeli xelSekrulebidan gasvlis Sesaxeb mar-
Tebulad dakmayofilda.

sakasacio palatam ganmarta, rom Tu ver xerxdeba kreditoris
pirveladi moTxovnis dakmayofileba movalis mier (valdebu-
lebis Sesruleba), mis adgils meoreuli moTxovna ikavebs. pir-
veladi valdebulebebisagan unda ganvasxvaoT meoreuli val-
debulebani. es ukanaskneli uSualod valdebulebiTsamar-
Tlebrivi urTierTobidan ar gamomdinareobs. meoreuli val-
debuleba pirveladi valdebulebebis (qmedebis ganxorciele-
bis) darRvevis Sedegad warmoiSoba da ikavebs maT adgils, an-
da maTTan erTad arsebobs. xelSekrulebidan gasvla aRmWur-
veli uflebaa, rac  niSnavs, rom gansazRvruli winapirobebis
arsebobisas, mxares aqvs SesaZlebloba, miaRwios garkveul sa-
marTlebriv Sedegs _ daasrulos saxelSekrulebo urTierToba
konkretuli uflebebiTa da movaleobebiT da gansxvavebul sa-
marTlebriv reJimSi gadaiyvanos igi. erT-erT saqmeSi (susg
#as-459-438-2015, 07 oqtomberi, 2015 ) xelSekrulebidan gas-
vlisaTvis (ssk-is 352-e da 405-e muxlebi) sakmaris safuZvlad
is garemoeba iqna miCneuli, rom mxaris umTavresi saxelSekru-
lebo interesi farTis unikaluri maxasiaTeblebiT iyo moti-
virebuli, saxeldobr, Sesrulebis sagani mkacrad individu-
alizebuli iyo, identificirebuli iyo misi ganlageba mra-
valfunqciur kompleqsSi da ukavSirdeboda xelSemkvre-
li mxaris komerciul interess. maSasadame, winare xelSek-
rulebis es maxasiaTeblebi xelSekrulebis im umTavres safuZ-
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vlad iqnas miCneuli, romelTa darRveviT saxeze iyo nivTob-
rivi nakli _ SeTanxmebulisagan gansxvavebuli sagani. sxva sa-
moqalaqo saqmeSi ki (susg #as-945-895-2015, 14 marti, 2016),
xelSekrulebidan gasvlisa da gadacemulis ukan dabrunebis
damabrkolebel garemoebad ar iqna miCneuli samuSaoebis mxo-
lod araarsebiTi nawilis Seusruleblobaze apelireba im vi-
TarebaSi, rodesac mSeneblobis dasrulebis vada xuTi wliT
iyo darRveuli da davis ganxilvis drosac ar iyo dasrulebu-
li. mxolod is faqti, rom SenobaSi lifti ar iyo damonta-
Jebuli xelSekrulebidan gasvlisTvis sakmaris winapiro-
bad warmoCnda imis gaTvaliswinebiT, rom gadasacemi bina
me-13 sarTulze mdebareobda. imavdroulad, saxelSekru-
lebo urTierTobis gagrZelebis damabrkolebel garemoe-
bas kompaniis ekonomikuri mdgomareobac, saxeldobr, kom-
paniaze ricxuli davalianeba da movaleTa reestrSi aRric-
xva warmoadgenda.

sxva saqmeSi,28 mosarCelis mier wardgenili mxareTa xelmZRva-
nelobiTi/warmomadgenlobiTi uflebamosilebiT aRWurvil
pirTa mier xelmowerili urTierTSedarebis aqti, sadac miTi-
Tebulia, rogorc Tanxis odenoba, ise am Tanxis gamyidvelis
mxridan avansad miReba, sakasacio sasamarTlom xelSekrule-
bidan mosarCelis gasvlis damadasturebel mtkicebulebad mi-
iCnia, romlis meSveobiTac mxareTa Soris moxda saboloo anga-
riSsworeba. kerZod, am urTierTobis Semdgom mxareTa Soris
ar dgindeba ra, raime valdebulebiTi urTierTobis gagrZele-
ba, dasabuTebulia palatis daskvna mosarCelis mxridan xel-
Sekrulebidan gasvlis Sesaxeb calmxrivi miReba savaldebu-
lo nebis gamovlenis Taobaze (sk-is 355-e muxli: xelSekru-
lebidan gasvla xdeba xelSekrulebis meore mxarisaTvis Set-
yobinebiT), amasTanave, vinaidan kasatori (gamyidveli) valde-
bulebis darRvevis, aseve, damatebiTi vadis dawesebis sakiT-
xze Sedavebas ar gamoTqvams, dasabuTebulia gasaCivrebuli
ganCinebis samarTlebrivi dasabuTeba ssk-is 352-e da 405-e mux-
lebis pirveli nawilebis Sesabamisad, mxareTa restituciis wi-
napirobebis arsebobis Taobaze.

ssk-is 398.3. muxliT gaTvaliswinebuli Secvlili garemoe-

28 susg #as-123-123-2018, 9 noemberi, 2018.
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bebis gamo (garemoebaTa Secvlis gamo safinanso institu-
tis mier sesxis gaucemloba), saxezea xelSekrulebidan gas-
vlis winapirobebi da mosarCelis mier gadaxdili Tanxa, ssk-
is 352-e muxlis pirveli nawilis safuZvelze, dabrunebas
eqvemdebareba.

sakasacio sasamarTlom erT-erT saqmeSi,29 mxaris mier xelSek-
rulebidan gasvlis safuZvlad 398-e muxliT dadgenili regu-
lacia miiCnia. saqmis masalebis mixedviT, mxareTa Soris gafor-
mda komerciuli farTis nasyidobis winare xelSekruleba.
myidvels farTis safasuri unda gadaexada ramdenime tranSad,
gansxvavebiT ZiriTad xelSekrulebaze TandarTuli grafiki-
sa, 2008 wlis agvistos omis gamo, bankma uari uTxra mosarCe-
les sesxis gacemaze, ris gamoc, mosarCeles waerTva SesaZleb-
loba, msxvili tranSebiT gadaexada farTis safasuri. mxaree-
bi SeTanxmdnen Sida ganvadebaze da Sesabamisad, xelSekrule-
baSi Sevida cvlileba, romliTac Seicvala rogorc gadaxdis
grafiki, ise farTis safasuri, romelic myidvels unda gadae-
xada 5 wlis ganmavlobaSi. vinaidan mosarCelem veRar SeZlo
darCenili safasuris gadaxda, mas SeuZlia gavides xelSekru-
lebidan.

xelSekrulebaze uaris Tqmis samarTlebrivi institutis ar-
ssa da Taviseburebaze saubrisas, sasamarTlom aRniSna, rom
valdebulebiTi samarTali erTmaneTisagan ganasxvavebs xel-
Sekrulebis Sewyvetis, gasvlisa da moSlis institutebs, ro-
melTa Soris umTavresi sxvaoba mxareTa postsaxelSekrule-
bo mdgomareobaa. xelSekrulebis/valdebulebis Sewyvetis um-
Tavresi niSani isaa, rom mxareebi inarCuneben miRebul sike-
Tes, magaliTad, valdebulebis Sewyvetis safuZvlebi SeiZle-
ba iyos kreditoris sasargeblod Sesruleba, sxva Sesruleba
da sxva (ssk-is 427-e-454-e muxlebi), rac Seexeba xelSekrule-
bidan gasvlas, Sewyvetisagan gansxvavebiT, am dros kanoni iT-
valiswinebs mxareTa restituciis SesaZleblobas (ssk-is 352-
e-359-e muxlebi) da xelSekrulebidan gasvlis Sedegebis mi-
saRwevad savaldebuloa gasvlis winapirobebis Semowmeba (mo-
valis mxridan nakisri valdebulebis braleuli darRveva).

xelSekrulebidan gasvla, zemoxsenebuli samarTlebrivi kon-

29 susg #as-220-209-2017, 20 aprili, 2018.
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struqciis garda, SesaZlebelia im SemTxvevaSic, rodesac sa-
xezea Secvlili garemoebebi. aseT dros, gasvla dasaSvebia ara
movalis mxridan valdebulebis braleuli darRvevis, aramed,
ssk-is 398-e muxlis winapirobebis arsebobisas. Secvlili ga-
remoebebis pirobebSi kanonismieri moTxovnaa, rom mxareebma
scadon xelSekrulebis misadageba am garemoebebisadmi da, Tu-
ki misadageba SeuZlebeli aRmoCndeba, mxareebs ufleba aqvT
gavidnen xelSekrulebidan (sk-is 398.3), amasTan, xelSekrule-
bidan gasvlis sakiTxze msjelobisas, ra safuZvliTac ar unda
xdebodes igi, Sesamowmebelia xom ar arsebobs gasvlis gamom-
ricxveli winapirobebi (romelTa CamonaTvali mocemulia
Tavad materialur kanonmdeblobaSi, magaliTad, ssk-is 358-
e, 442-e-447-e muxlebi, aseve, 316.2 muxli da sxva). rac Seexeba
xelSekrulebis moSlas, samoqalaqo kodeqsis im normaTa ana-
lizi, romlebic xsenebul sakiTxs aregulireben, iZleva das-
kvnis safuZvels, rom mas xelSekrulebidan gasvlis samar-
Tlebrivi datvirTva gaaCnia (moSlis institutis realiza-
cia TavisTavad ukavSirdeba sk-is 352-e muxliT gaTvalis-
winebul Sedegebs _ pirTa restitucias, ix mag: sk-is 491-e,
492-e muxlebi da sxva).

konkretul davaSi mosarCelis mxridan samarTlebriv urTi-
erTobaze uari, garemoebaTa Secvlis gamo safinanso institu-
tis mier sesxis gaucemloba gaxda (ssk-is 398.2 muxli: garemo-
ebaTa Secvlas uTanabrdeba, roca warmodgenebi, romlebic
xelSekrulebis safuZveli gaxda, araswori aRmoCnda), ir-
kveva isic, rom maT garkveulwilad, scades kidevac xelSek-
rulebis Secvlil garemoebebTan misadageba, Tumca, SemZenis
mxridan valdebulebis Sesruleba SeuZlebeli aRmoCnda, ris
gamoc, man isargebla xelSekrulebidan gasvlis uflebiT. sa-
bolood, sakasacio sasamarTlom miiCnia, rom saxezea Secvli-
li garemoebebis gamo xelSekrulebidan gasvlis winapirobebi,
Sesabamisad, mosarCelis mier gadaxdili Tanxa eqvemdebareba
ssk-is 352-e muxlis pirveli nawilis safuZvelze dabrunebas.

sxva saqmeSi,30 sakasacio sasamarTlom sxvagvarad ganmarta xel-
Sekrulebis moSlis konstruqcia (daazusta gansxvaveba xel-
Sekrulebis moSlasa da gasvlas Soris) da aRniSna, rom saape-

30 susg #as-1475-1395-2017, 3 aprili, 2018.
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lacio sasamarTlos ganmarteba, rom xelSekrulebis moSlis
instituti mimarTulia ara Sesrulebis Sedegad miRebuli Se-
degebis ukan dabrunebis, aramed xelSekrulebis Sesruleba-
ze momavalSi uaris Tqmaze, marTebulia, mxolod grZelvadia-
ni saxelSekrulebo urTierTobebis mimarT. xelSekrulebis
moSla da xelSekrulebidan gasvla, Sesabamisi winapirobebis
arsebobisas, valdebulebis calmxrivi nebis gamovlenis safuZ-
velze Sewyvetas gulisxmobs, magram moSlis Tavisebureba
swored isaa, rom wydeba samomavlo Sesrulebis valdebu-
leba, xolo ukve Sesrulebuli mxareebs ar ubrundebaT
(garda ssk-is 399.4 muxliT gaTvaliswinebuli SemTxvevisa),
xelSekrulebidan gasvla ki, naturiT dabrunebas gulis-
xmobs (susg as-779-746-2014, 30.04.15).

xelSekrulebidan gasvlis ufleba aRmWurveli uflebaa da
gansxvavebiT moTxovnis uflebisagan, masze ar vrceldeba
xandazmuloba.

xelSekrulebiT gaTvaliswinebuli valdebulebis Sesru-
lebis moTxovna mxareebis mxridan pirveladi moTxovnis xa-
siaTs atarebs, romlis Seusruleblobac iwvevs meoradi
moTxovnis uflebis warmoSobas. am ukanasknels ki, miekuT-
vneba xelSekrulebidan gasvlis moTxovna.

valdebuleba, romlis darRvevac xelSekrulebidan gas-
vlis safuZvels warmoadgens, unda iyos namdvili, vadamo-
suli da upretenzio.

erT-erT saqmeSi,31 sakasacio palatam aRniSna, rom xelSekru-
lebis dadebis momentidan mxareebi valdebulni arian Seud-
gnen xelSekrulebiT nakisri valdebulebebis Sesrulebas. maT
ar SeuZliaT calmxrivad Tqvan uari nakisri valdebulebis Ses-
rulebaze. magram kanoniT gaTvaliswinebul SemTxvevaSi, xel-
Sekrulebis mxares ufleba aqvs gavides xelSekrulebidan da
uari Tqvas nakisri valdebulebis Sesrulebaze. xelSekrule-

31 susg #as-38-38-2018, 08 ivnisi, 2018, xelSekrulebidan gasvlis ufle-
bis gamoyenebis sakiTxze mravalTagan aseve, ix.: susg-ebi #as-459-438-
2015, 07 oqtomberi, 2015, #as-1003-924-2017, 01 dekemberi, 2017, #as-
38-38-2018, 08 ivnisi, 2018, #as-1747-2019, susg #as-1166-2019, 6 aprili
2020, #as-1747-2019,16 marti, 2020, #as-1361-2020, 11 marti, 2021, #as-
349-2021, 11 ivnisi, 2021.



44

bis erT erTi monawilis SesaZleblobas, kanoniT gaTvaliswi-
nebul SemTxvevebSi uari Tqvas xelSekrulebis gagrZelebaze,
xelSekrulebidan gasvla ewodeba. igi saqarTvelos samoqala-
qo kodeqsSi germaniis samoqalaqo kodeqsidanaa gadmoRebuli
da bevrad exmaureba evrogaerTianebis samarTals.32 xelSek-
rulebidan gasvlis ufleba aRmWurveli uflebaa da gan-
sxvavebiT moTxovnis uflebisagan, masze ar vrceldeba xan-
dazmuloba.33 samoqalaqo kodeqsi da sxva kerZosamarTlebri-
vi kanonmdebloba agreTve, Seicavs  iseT normebs, romlebic
gamoiyeneba moTxovnis safuZvliT gaTvaliswinebuli winapi-
robebis Semowmebisas da amdenad, asrulebs damxmare funqci-
as. damxmare xasiaTis normebs ganekuTvneba aseve, uSualod sa-
marTlebrivi Sedegis damfuZnebeli uflebis momwesrigebeli
normebi, isini pirs samarTlebrivi Sedegis modificirebis uf-
lebas aniWebs xelSekrulebis meore mxaris Tanxmobis arsebo-
bis miuxedavad.34 damfuZnebelia uSualo samarTlebrivi Sede-
gis warmomSobi ufleba, romelic pirs aniWebs uflebamosile-
bas, calmxrivi nebis gamovleniT warmoiSvas, Secvalos an gaa-
uqmos samarTlebrivi Sedegi.35 damfuZnebeli uflebis mare-
gulirebeli normebis ZiriTadi Tavisebureba isaa, rom ufle-
bamosili piris mier ufleba xorcieldeba namdvili, miReba sa-
valdebulo nebis gamovleniT. aseT damfuZnebel uflebaTa
ricxvs miekuTvneba xelSekrulebidan gasvla, romelic ssk-is
355-e muxlis Tanaxmad, xdeba xelSekrulebis meore mxarisaT-
vis SetyobinebiT. damfuZnebeli ufleba ganxorcielebulia
anu Sesabamisi nebis gamovlena namdvilia im momentidan, ro-
desac igi xelSekrulebis meore mxares miuva, kerZod, moxvde-
ba mimRebis Zalauflebis sferoSi da am ukanasknels eqneba mi-
si Sinaarsis realurad ganxorcielebis SesaZlebloba.36 am uf-
lebaTa gansxvavebuli statusi, cxadia, ar gamoricxavs maT gan-
xorcielebas sasamarTlosaTvis mimarTvis gziT.37

32 zoiZe b., evropuli samarTlis recepcia saqarTveloSi, 2009, 266.
33 Todua/vilemsi, valdebulebiTi samarTali, 2006, 41.
34 Kruger, in MuKo.BGB, Band 2.,5.Aufl. §349, Rn.3. Keiser, in Staudinger BGB Komm.

§349 aF,Rn.11.
35 Kramer, in MuKo.BGB, Band 1.,5.Aufl. §145, Rn.6. Bork, in Staudinger BGB Komm.

§145, Rn.34.
36 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 2009,

246.
37 Larenz/Wolf, Allgemeiner Teil des Burgerliches Rechts, 9. Aufl.,2004, 69.
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sakasacio palatam aRniSna, rom xelSekrulebiT gaTvaliswi-
nebuli valdebulebis Sesrulebis moTxovna mxareebis mxri-
dan pirveladi moTxovnis xasiaTs atarebs, romlis Seusru-
leblobac iwvevs meoradi moTxovnis uflebis warmoSobas.
am ukanasknels ki miekuTvneba xelSekrulebidan gasvlis
moTxovna. xelSekrulebidan gasvla gamoiyeneba mxolod ka-
noniT an mxareTa SeTanxmebiT zustad gansazRvrul SemTxve-
vebSi. amitom kanoni amomwuravad gansazRvravs xelSekrule-
bidan gasvlis safuZvlebsa da wess, kerZod, Tu rodis SeuZ-
lia xelSekrulebis mxares moiTxovos xelSekrulebidan gas-
vla (ssk-is 405-e, 352-359-e muxlebi). Tumca, es ar gamoricxavs,
rom mxareebi SeTanxmdnen xelSekrulebidan gasvlis damate-
biT pirobebze. Tu mxareebi am uflebiT ar isargebleben, gamo-
iyeneba kanonis dispoziciuri normebi.38 xelSekrulebidan gas-
vlis, rogorc meoreuli moTxovnis uflebis safuZvlebi SeiZ-
leba daiyos materialur da formalur nawilebad. materialur-
Si SeiZleba vigulisxmoT saxelSekrulebo valdebulebis Se-
usrulebloba, xolo formalurSi _ damatebiTi vadis dawese-
ba da xelSekrulebaze uaris Tqmis Sesaxeb Setyobineba.

xelSekrulebidan gasvlis moTxovnis kanonismieri winapi-
robebia: a) xelSekrulebis namdviloba (unda akmayofilebdes
garigebis namdvilobis zogad pirobebs); b) zogadi wesis mixed-
viT, movalis mxridan xelSekrulebis mniSvnelovani (arsebi-
Ti) darRveva (darRveva arsebiTi xasiaTisaa, Tu movalis mxri-
dan ZiriTadi valdebulebis darRvevis gamo,  faqtobrivi Ses-
rulebis daniSnulebisamebr gamoyeneba SeuZlebeli xdeba an
ikargeba momavalSi misi Sesrulebis imedi, anda kreditors
ekargeba Sesrulebisadmi interesi; g) xelSekrulebidan gas-
vlis Sesaxeb gancxadebis gakeTebiT monawile mTlianad gadis
xelSekrulebidan, radganac kanoniT dauSvebelia xelSekru-
lebidan nawilobrivi gasvla; d) miuxedavad valdebulebis
mniSvnelovani darRvevisa, movales ar SeuZlia kreditors mos-
Txovos xelSekrulebis ZalaSi datoveba; e) valdebulebis dar-
RvevisaTvis kreditori mTlianad an umTavresad ar aris pasu-
xismgebeli; v) moTxovnas ar upirispirdeba Sesagebeli, rome-
lic ukve warmodgenilia an wardgenili iqneba dauyovnebliv
movalis mier, Tu kreditori uars ityvis xelSekrulebaze (ma-

38 Medicus/Lorenz, Schuldrecht I, Allgemeiner Teil, 18. Aufl., 2008, 556.
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galiTad, Sesagebeli valdebulebis gaqviTvaze); z) saxezea
kreditoris mier Sesagebeli iuridiuli moqmedeba _ xelSek-
rulebidan gasvlisaTvis mocemuli gonivruli vada, Tu xel-
SekrulebiT aseTi vada ar yofila dadgenili _ anda, Tu val-
debulebis darRvevis xasiaTidan gamomdinare, ar gamoiyeneba
damatebiTi vada _ gafrTxileba.

saxelSekrulebo valdebulebis Seusrulebloba TavisTavad ar
afuZnebs xelSekrulebidan gasvlis uflebas. Seusrulebloba
garkveuli obieqturi masStabiT unda gaizomos. zogadad, xel-
Sekrulebidan gasvlis ufleba warmoiSoba, miuxedavad imisa, Tu
ra tipis valdebuleba dairRva.39 valdebuleba, romlis dar-
Rvevac xelSekrulebidan gasvlis safuZvels warmoadgens,
unda iyos namdvili, vadamosuli da upretenzio.40 Tu val-
debulebebi jer kidev, ar aris Sesasrulebeli, mxare ver gava
xelSekrulebidan, radgan mas ar eqneba amis safuZveli. Tumca,
ssk-is 405-e muxlis me-4 nawiliT gaTvaliswinebul SemTxveveb-
Si, mxares SeuZlia Sesrulebis vadis dadgomamde ganacxados
uari xelSekrulebaze. xelSekrulebidan gasvlis piroba val-
debulebis Seusrulebloba an arajerovani Sesrulebaa. Tu mo-
valem valdebuleba Seasrula an kreditorma SeTanxmebulis
nacvlad sxva Sesruleba miiRo (datio pro solutio), kreditori xel-
Sekrulebidan ver gava. kreditors aseve ezRudeba xelSekru-
lebidan gasvlis ufleba, Tu movalem waradgina an dauyovneb-
liv warmoadgens pretenzias (Sesagebels). analogiuri wesi ga-
moiyeneba maSinac, rodesac movales SeuZlia valdebulebis gaq-
viTva da igi am uflebas kreditoris mxridan xelSekrulebidan
gasvlis moTxovnis dayenebisTanave gamoiyenebs (dolo agit, qui pe-
tit, quod statim redditurus est).41 xelSekrulebidan gasvla warmoSobs
monawileTa Soris axal valdebulebas: miRebuli Sesruleba da
sargebeli mxareebma erTmaneTs unda daubrunon.

ssk-is 405-e muxlis pirveli da me-2 nawilebi ganamtkiceben xel-
Sekrulebis erT-erTi mxaris uflebas uari Tqvas xelSekru-
lebaze, Tu meore mxare arRvevs xelSekrulebiT nakisr val-
debulebas. valdebulebis darRvevis SemTxvevaSi, kreditors
SeuZlia movales dauwesos damatebiTi vada xelSekrulebiT

39 Todua/ vilemsi, valdebulebiTi samarTali, 2006, 57.
40 Ernst, in MuKo.BGB, Band 2., 5.Aufl. §323, Rn.11.
41 ZlieriSvili, nardobis xelSekrulebis samarTlebrivi buneba, 2011, 141.
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gaTvaliswinebuli pirobebis Sesasruleblad. rac ganamtki-
cebs faqts, rom misTvis mTavaria valdebulebis Sesrule-
ba da ara pasuxismgebloba SeusruleblobisaTvis. xelSek-
rulebidan gasvla, romelic iwvevs valdebulebiTsamar-
Tlebrivi urTierTobis anulirebas, ar SeiZleba ganxor-
cieldes movalisaTvis valdebulebis Sesasruleblad, xel-
meore SesaZleblobis micemis gareSe, raTa amiT Tavidan iq-
nes acilebuli xelSekrulebis anulireba. swored amitom,
kanoni iTvaliswinebs SemTxvevebs, rodesac valdebulebis Se-
sasruleblad movales miecema damatebiTi vada, am dros kre-
ditori sargeblobs SezRuduli uflebiT gavides xelSekru-
lebidan, xolo movalis interesebi ki, garkveulwilad dacu-
lia (analogiuradaa sakiTxi gadawyvetili germaniis samoqala-
qo kodeqsis 323-e paragrafiT). valdebulebis xasiaTidan ga-
momdinare, SesaZlebelia, rom damatebiTi vadis gansazRvras
gauTanabrdes gafrTxileba, romliTac kreditori avaldebu-
lebs movales Seasrulos xelSekrulebiT nakisri valdebule-
ba. gafrTxileba erTgvari Sexsenebaa vadamosuli valdebule-
bis Sesasruleblad. ssk-is 405-e muxlis me-2 nawili iTvaliswi-
nebs gamonaklis SemTxvevebs, rodesac ar aris saWiro valde-
buli pirisaTvis arc damatebiTi vadis daweseba da arc gaf-
rTxileba. saxelSekrulebo urTierTobebSi xelSekrulebidan
gasvlis formis gansazRvra mniSvnelovania mxareTa Semdgomi
samarTlebrivi urTierTobebisaTvis da gansazRvravs am uf-
lebis ganxorcielebis samarTlebriv marTebulobas. ssk is mi-
xedviT, xelSekrulebidan gasvla xorcieldeba meore mxari-
saTvis Setyobinebis gziT. xelSekrulebidan gasvlis Sesaxeb
Setyobineba ZalaSia mas Semdeg, rac gansazRvruli winapiro-
bebi iqneba dakmayofilebuli. ssk-is 405-e muxli detalurad
awesrigebs xelSekrulebidan gasvlis moTxovnis uflebis
warmoSobis winapirobebsa da gamonaklisebs, iseve, rogorc aR-
niSnuli uflebis warmoSobis damabrkolebel garemoebebs
(#as-1003-924-2017, 01 dekemberi, 2017).

sakasacio palatam miiCnia, rom saqmeze dadgenili faqtobrivi
garemoebebi iZleoda mxolod PR35F38 hibridis nimuSze warmo-
Sobili xelSekrulebidan gasvlis uflebas, xolo danarCeni
hibridis nimuSebze, xelSekrulebidan gasvlis ufleba warmo-
Sobilad ar miiCnia saTanado mtkicebulebebis ararsebobis ga-
mo.
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ssk-is 357-e muxli xelSekrulebidan gasvlis uflebis gan-
xorcielebas Seexeba da ara TviT am uflebis warmoSobas.

xelSekrulebidan gasvla da uari xelSekrulebaze, ro-
gorc wesi, erTsa da imave samarTlebriv Sedegebs iwvevs; am
dros, ormxriv restitucias aqvs adgili, mxareebi axdenen
xelSekrulebis dadebamde arsebuli mdgomareobis aRdge-
nas.

amasTan, Tu grZelvadian urTierTobaze mxare pativsadebi
mizezis gamo ambobs uars, maSin saxeze gveqneba xelSekru-
lebis moSla (Sewyveta) da ara gasvla, rac niSnavs, rom ma-
namde ganxorcielebuli Sesruleba ZalaSi darCeba.

vinaidan, mxare iTxovs grZelvadiani xelSekrulebis Sew-
yvetas, xelSekrulebidan gasvlis (uaris Tqmis) normebi ver
iqneba gamoyenebuli.

xelSekrulebis Sewyvetisa da farTis gamoTavisuflebul
mdgomareobaSi dabrunebis moTxovniT warmoebul davaSi qvem-
dgomi instanciis sasamarTloebma moTxovna ar daakmayofiles.
sakasacio sasamarTlom saqme xelaxla gansaxilvelad daabru-
na saapelacio sasamarTloSi.42

sakasacio palatam miiCnia, rom ijaris xelSekrulebis Sew-
yvetis uaryofis samarTlebrivi safuZveli dausabuTebe-
lia im TvalsazrisiT, rom xelSekrulebidan gasvlis kano-
nismieri safuZvlebi mocemulia ssk-is 352-e - 360-e, 405-e mux-
lebSi, xolo mosarCelis moTxovnas ki, xelSekrulebis moSla
(Sewyveta) warmoadgens.

sakasacio sasamarTlom saapelacio sasamarTlos kvalifikacia
ijaris xelSekrulebis Sewyvetis (moSlis) ssk-is 357-e muxlis
winapirobebis ararsebobis Taobaze, umarTebulod miiCnia da
saqmis xelaxla gansaxilvelad dabrunebis safuZvlad miuTi-
Ta, rom ijaris xelSekrulebis moSla (Sewyveta) Semowmebuli
araa moTxovnis warmomSob (damfuZnebel) materialursamar-
Tlebriv normasTan.

sakasacio sasamarTlom ganmarta, rom ssk-is 357-e muxli uz-

42 susg #as-360-360-2018, 04 oqtomberi, 2018.
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runvelyofs valdebulebis monawileTa simravlis dros (so-
lidaruli kreditorebi an solidaruli movaleebi) xelSekru-
lebis erTianobas. swored amitomaa aqcentirebuli, rom xel-
Sekrulebaze uaris Tqmis ufleba SeiZleba ganxorcieldes
xelSekrulebidan gamsvleli mxaris yvela monawilis mier er-
Tad meore mxaris yvela monawilisaTvis SetyobinebiT. Tu xel-
Sekrulebis erT an meore mxareze monawileobs ramdenime pi-
ri, maSin xelSekrulebaze uaris Tqmis ufleba SeiZleba gan-
xorcieldes im mxaris yvela monawilis mier erTad, rome-
lic xelSekrulebidan gadis, meore mxaris yvela monawi-
lisaTvis SetyobinebiT. Tu xelSekrulebidan gasvlis ufle-
ba gaqarwyldeba erT-erTi uflebamosili pirisaTvis, maSin es
ufleba qarwyldeba yvelasaTvis. sakasacio palatam aRniSna,
rom ssk-is 357-e muxli Seexeba xelSekrulebidan gasvlis uf-
lebis ganxorcielebas da ara TviT am uflebis warmoSobas
(saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame,
2001, Tbilisi, Wanturia l., zoiZe b. (muxli 357).

imis gaTvaliswinebiT, rom sakasacio palatam moTxovnis dam-
fuZnebel normebad xelSekrulebidan gasvlis momwesrigebe-
li normebi ar miiCnia, ganmarta xelSekrulebidan gasvlis moT-
xovnis kanonismieri winapirobebi:

a. xelSekrulebis namdviloba (unda akmayofilebdes garige-
bis namdvilobis zogad pirobebs).

b. zogadi wesis mixedviT, movalis mxridan xelSekrulebis
mniSvnelovani (arsebiTi) darRveva (arsebiTi xasiaTisaa
darRveva, Tu movalis mxridan ZiriTadi valdebulebis dar-
Rvevis gamo, faqtobrivi Sesrulebis daniSnulebisamebr ga-
moyeneba SeuZlebeli xdeba an ikargeba momavalSi misi Ses-
rulebis imedi, anda kreditors ekargeba Sesrulebis inte-
resi da a.S.).

g. xelSekrulebidan gasvlis Sesaxeb gancxadebis gakeTebiT
monawile mTlianad gadis xelSekrulebidan, radganac ka-
noniT dauSvebelia xelSekrulebidan nawilobrivi gasvla.

d. miuxedavad valdebulebis mniSvnelovani darRvevisa, mo-
vales ar SeuZlia, kreditors mosTxovos xelSekrulebis
ZalaSi datoveba.
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e. valdebulebis darRvevisaTvis mTlianad da umTavresad
kreditori ar aris pasuxismgebeli (mag. Tu ormxriv xel-
SekrulebaSi movalis mier valdebulebis darRveva ganapi-
roba kreditoris mxridan sapasuxo moqmedebis ganuxorci-
eleblobam, muxli 369).

v. moTxovnas ar upirispirdeba movalis Sesagebeli, romelic
ukve wardgenilia an wardgenili iqneba dauyonebliv xel-
Sekrulebaze uaris Tqmis Semdeg (mag. Sesagebeli xandaz-
mulobaze an valis gaqviTvaze).

z. saxezea kreditoris mier Sesrulebuli iuridiuli moqme-
deba _ xelSekrulebidan gasvlisaTvis micemuli gonivru-
li vada, Tu xelSekrulebiT aseTi vada ar yofila dadgeni-
li anda, Tu valdebulebis darRvevis xasiaTidan gamomdi-
nare, ar gamoiyeneba vada _ gafrTxileba.

T. am zogadi wesidan gamonakliss warmoadgens grZelvadiani
valdebulebiTi urTierTobidan gasvla, romelic dasaSve-
bia valdebulebis darRvevis gareSec pativsadebi safuZ-
vlis arsebobisas (pativsadebia safuZveli, roca xelSekru-
lebis momSlel mxares konkretuli viTarebis, maT Soris,
dauZleveli Zalisa da ormxrivi interesebis gaTvaliswi-
nebiT, ar SeiZleba moeTxovos saxelSekrulebo urTierTo-
bis gagrZeleba).

i. xelSekrulebidan gasvla monawileTa Soris axali valde-
bulebis warmoSobis safuZvelia: xelSekrulebis Sesrule-
bis Sedegad miRebuli Sesruleba da sargebeli mxareebma
erTmaneTs unda daubrunon“ (ormxrivi restitucia) (val-
debulebiTi samarTali. Todua, m.).

amasTan, sakasacio sasamarTlom miuTiTa, rom praqtikaSi
garkveul sirTuleebTanaa dakavSirebuli xelSekrulebi-
dan gasvlis, xelSekrulebaze uaris Tqmis, xelSekrulebis
moSlis, xelSekrulebis gauqmebisa da xelSekrulebis Sew-
yvetis erTmaneTisagan gamijvna.

xelSekrulebidan gasvla da uari xelSekrulebaze, rogorc we-
si, erTsa da imave samarTlebriv Sedegebs iwvevs; am dros, or-
mxriv restitucias aqvs adgili, mxareebi axdenen xelSekru-
lebis dadebamde arsebuli mdgomareobis aRdgenas.
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amasTan, Tu grZelvadian urTierTobaze mxare pativsadebi
mizezis gamo ambobs uars, maSin saxeze gveqneba xelSekru-
lebis moSla (Sewyveta) da ara gasvla, rac niSnavs, rom manam-
de ganxorcielebuli Sesruleba ZalaSi darCeba.

sasamarTlom aRniSna, rom vinaidan, gansaxilvel SemTxvevaSi,
mosarCele (kasatori) moiTxovs xelSekrulebis moSlas (Sewyve-
ta), saqmis xelaxla ganxilvisas pirvel rigSi, unda Semowmdes
warmoeSva Tu ara kreditors movalis mimarT is moTxovna, ro-
melic konkretul SemTxvevaSi, warmoadgens misTvis samarTleb-
rivad ganpirobebul interess ijaris xelSekrulebis Sewyve-
tisaTvis (moSla) ssk-is 581-e, 558-e, 561-e muxlebiT gaTvalis-
winebuli samarTlebrivi wanamZRvrebis ganxorcielebulad miC-
nevis safuZvelze, xolo Tu moTxovnis warmoSoba saxeze iqne-
ba, maSin Sesamowmebeli iqneba moTxovnis Semwyveti, moTxovnis
Semaferxebeli normebi (ssk-is 427-e muxlebi da a. S).

damsaqmeblis mier dasaqmebulis gaTavisufleba (xelSekru-
lebidan gasvla) marTlzomierad unda ganxorcieldes (ssk-
is 115-e muxli) .

sakasacio sasamarTlom, qvemdgomi sasamarTloebis gadawyve-
tileba, damsaqmeblis mier dakavebuli Tanamdebobidan muSa-
kis samsaxurebrivi movaleobebis uxeSi darRvevis safuZvliT
ukanonod gaTavisuflebis gamo, samuSaoze aRdgenisa da iZu-
lebiTi ganacduris anazRaurebis Taobaze sasarCelo moTxov-
nis dakmayofilebis Taobaze, safuZvlianad miiCnia.43

amasTan, sasamarTlom damsaqmeblis mier dasaqmebulis gaTa-
visufleba daakvalificira ra xelSekrulebidan gasvlad, mi-
uTiTa, rom sakasacio sasamarTlom araerT saqmeSi daadgina,
rom damsaqmeblisTvis SromiTi urTierTobis Sewyvetis kano-
niT miniWebuli ufleba (xelSekrulebidan gasvla) unda gan-
xorcieldes marTlzomierad (ssk-is 115-e muxli) (susg-ebi #as-
1155-1086-2015, 2016 wlis 2 Tebervali, #as-545-513-2012, 2012
wlis 5 oqtomberi, #as-549-517-2010, 2010 wlis 19 oqtomberi,
#as-545-513-2012, 2012 wlis 5 oqtomberi).

analogiuri ganCineba miiRo sakasacio sasamarTlom sxva Sro-

43 susg #as-627-627-2018, 3 ivlisi, 2018.
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miTsamarTlebriv davaze,44 sadac aRniSna, rom mopasuxis (dam-
saqmeblis) mier gamovlenil calmxriv nebas (mosarCelis daT-
xovnis Sesaxeb brZaneba, ssk-is 51-e muxli), samarTlebrivi Se-
degi ver mohyveboda, radganac ar iyo Sesrulebuli am Sedegis
ganmapirobebeli faqtobrivi garemoeba _ mosarCelis (dasaq-
mebulis) mxridan samsaxurebrivi movaleobis uxeSi darRveva
(mosarCelem sityvieri da fizikuri Seuracxyofa miayena sam-
saxuris ufross).

sxva saqmeSi,45 mosarCeles valdebuleba ar daurRvevia, man
xelSekrulebiT gaTvaliswinebuli odenobiT SeiZina nasyido-
bis sagani da vadaSi SesTavaza mopasuxes misi miReba. myidvel-
ma nasyidobis sagani nawilobriv miiRo kidec, Tumca darCeni-
li nawilis miRebaze uari ganacxada. am ukanasknels arc Sesa-
gebelSi miuTiTebia da arc saqmis masalebiT ar aris dadgeni-
li imgvari winapirobebi, romlebic sasamarTlos miiyvanda das-
kvnamde, rom nasyidobis xelSekruleba moiSala, ufro metic,
is faqti, rom gamyidvels nasyidobis sagani myidvelisaTvis
daTqmul vadaSi etapobrivad unda miewodebina, ar SeiZleba
Sefasdes mxareTa grZelvadian urTierTobad (mag: qiravnoba,
ijara da sxva), Tumca, sapirispiro viTarebaSic ki, myidvels
ar miuTiTebia imgvar garemoebebze, romlebic ssk-is 399-e mux-
lis miznebisaTvis CaiTvleba grZelvadian valdebulebiT ur-
TierTobaze uaris Tqmis pativsadeb mizezad. sabolood, sa-
kasacio palatam daaskvna, rom mxareTa Soris dadebuli
nasyidobis xelSekruleba namdvilia da ar arsebobs misi
moSlilad miCnevis safuZveli. sakasacio sasamarTlom uar-
yo gasaCivrebuli gadawyvetilebis daskvna xelSekrulebis
moSlis Taobaze.

konkretul davaSi,46 gamovlinda ssk-is 405.2 muxliT gaTvalis-
winebuli gamonaklisi SemTxveva, rodesac damatebiTi vadis
gansazRvra saWiro ar aris. valdebulebis Sesrulebis vada ram-
denime wlis win amoiwura, nasyidobis safasuri ki, ar iyo ga-
daxdili. amasTan, kasatori davalianebas uaryofs (mxareebs
Soris wlebia mimdinareobs sadavo nivTze sxvadasxva saxis da-
va), sakasacio sasamarTlom miiCnia, rom gansaxilvel SemTxve-

44 susg #as-861-861-2018, 25 seqtemberi, 2018.
45 susg #as-1076-996-2017, 19 aprili, 2019.
46 susg #as-294-2019, 30 seqtemberi, 2019.
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vaSi, damatebiTi vadis daweseba uSedegoa. Sesabamisad, mosar-
Celes damatebiTi vadis dawesebis gareSe SeuZlia, moiTxovos
xelSekrulebidan gasvla da pirvandeli mdgomareobis aRdge-
na (naturiT dabruneba)(susg. #as-38-38-2018, 08.06.2018).

sakasacio sasamarTlom aRniSna,47 rom vinaidan, ssk-is 352.1 mux-
li gansazRvravs xelSekrulebidan gasvlis (xelSekrulebaze
uaris Tqmis) samarTlebriv Sedegs, amave kodeqsis 405-e muxli
ki, adgens xelSekrulebidan gasvlis wessa da savaldebulo wi-
napirobebs, Sesabamisad, ssk-is 352-e da 405-e muxlebi mxolod
erToblivad gamoiyeneba (susg #as-667-634-2014, 16.10.2015).

valdebulebis darRvevis gamo xelSekrulebis baTilad
cnobis moTxovna dauSvebelia.

nasyidobis fasis gadauxdeloba valdebulebis arsebiT
darRvevas warmoadgens da kreditors yovelTvis SeuZlia
gadacemuli sargeblis/qonebis dabrunebis moTxovnis war-
dgena.

valdebulebis arsebiTi darRvevis SemTxvevaSi, damatebi-
Ti mtkicebis gareSe, gamarTlebulad miiCneva xelSekru-
lebidan gasvlis moTxovnis wardgena.

sakasacio sasamarTlom xelaxla gansaxilvelad daabruna saq-
me,48 sadac mosarCele (sawarmo) moiTxovda mopasuxesTan (sa-
warmo) dadebuli nasyidobisa da ufleba-movaleobaTa gada-
cemis Sesaxeb xelSekrulebis gauqmebas, nasyidobis sagnis, uZ-
ravi qonebis mosarCelis sakuTrebad aRricxvas, aseve, dRg-is
saxiT gadaxdili Tanxis mopasuxisaTvis dakisrebas.

sakasacio sasamarTlom uaryo gasaCivrebuli ganCinebis dasa-
buTeba, romlis Tanaxmadac, nasyidobis sazRauris gadauxde-
loba ar SeiZleba xelSekrulebidan gasvlis winapiroba gaxdes
da aseT viTarebaSi gamyidvelma SeiZleba mxolod fasis anaz-
Raureba moiTxovos. sakasacio sasamarTlos erTgvarovani
praqtikiT dadgenilia, rom valdebulebis darRvevis gamo
xelSekrulebis baTilad cnobis moTxovna dauSvebelia, vi-
naidan aseT SemTxvevaSi neba namdvilia da ar arsebobs misi ba-

47 susg #as-689-2019, 13 dekemberi, 2019.
48 susg #as-341-2019, 2 marti, 2020.
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Tilad cnobis winapirobebi. namdvili nebis SemTxvevaSi ki, da-
saSvebia pirveladi moTxovnis-valdebulebis Sesrulebis da-
yeneba, iseve, rogorc Sesabamisi winapirobebis arsebobisas, Se-
saZloa kontrahenti gavides xelSekrulebidan da moiTxovos
pirvandeli mdgomareobis aRdgena. amdenad, gasaCivrebuli
ganCinebis daskvna ar gamomdinareobs arc samarTlis normaTa
da arc sakasacio sasamarTlos erTgvarovani praqtikis swori
analizidan.

sakasacio sasamarTlom ganmarta, rom ssk-is 352-e da 405-e mux-
lebidan gamomdinare, kreditors valdebulebis arsebiTi dar-
Rvevis SemTxvevaSi SeuZlia meore mxaris mimarT ganacxados
uari xelSekrulebaze, Tuki igi daicavs damatebiTi vadis da-
wesebis/gafrTxilebis winapirobebs. aseT SemTxvevaSi, misi
calmxrivi neba _ miReba savaldebuloa da namdvilia im momen-
tidan, rodesac igi meore mxares miuva (sk-is 51.1 da 355-e mux-
lebi). xsenebuli ki, metyvelebs imaze, rom nebis mimRebs war-
moeSoba pirvandeli mdgomareobis aRdgenis valdebuleba. sa-
kasacio palatis azriT, nasyidobis fasis gadauxdeloba
swored valdebulebis arsebiT darRvevas warmoadgens da
xelSekrulebidan gasvlis wesebis dacvis SemTxvevaSi, kre-
ditors yovelTvis SeuZlia gadacemuli sargeblis/qone-
bis dabrunebis moTxovnis wardgena. saxelSekrulebo val-
debulebis Sesrulebis mimarT kreditors yovelTvis gaaCnia
interesi, vinaidan prezumirebulia, rom interesis ararsebo-
bis SemTxvevaSi, is relatiur urTierTobaSi ar Sevidoda meo-
re mxaresTan. Tuki valdebulebis arsebiTi darRveva dad-
gindeba, damatebiTi mtkicebis gareSe gamarTlebulad mi-
iCneva xelSekrulebidan gasvlis moTxovnis wardgena. aR-
niSnuli daskvna swored samoqalaqo kodeqsis 405-e muxlis dis-
poziciidan gamomdinareobs, radganac kanoni upiratesobas
pirvelad moTxovnas _ Sesrulebas aniWebs da avaldebulebs
kidec kreditors damatebiTi vadis dawesebas, Tumca, am vadis
uSedegod gasvlis, aseve, Sesrulebis mimarT interesis dakar-
gvis SemTxvevaSi, upiratesobas uflebadarRveul mxares ani-
Webs da udgens mas xelSekrulebidan gasvlis SesaZleblobas.

xelSekrulebis araarsebiTi darRveva, ssk-is 405-e muxlis
me-3 nawilis „a“ qvepunqtidan gamomdinare, gamoricxavs
xelSekrulebidan gasvlis SesaZleblobas.
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erT-erT saqmeSi,49 sakasacio sasamarTlom aRniSna, rom xel-
Sekrulebaze uaris safuZveli unda iyos valdebulebis ara ne-
bismieri, aramed arsebiTi xasiaTis darRveva, rac gamarTle-
buls xdis pirvandeli mdgomareobis aRdgenas. gansaxilvel
SemTxvevaSi, kasators xelSekrulebaze uaris Tqmis safuZ-
vlad miaCnia is garemoeba, rom sasazRvro mijnis zonaSi arse-
buli fanjris Riobi, romlis amoWrazec man xelSekrulebiT
ganacxada Tanxmoba, ganTavsebulia ara kedlis CrdiloeT kuT-
xeSi, aramed centralur nawilSi.  saapelacio sasamarTlom aR-
niSnuli sworad Seafasa xelSekrulebis araarsebiT darRve-
vad, rac ssk-is 405-e muxlis me-3 nawilis „a“ qvepunqtidan ga-
momdinare, marTlac gamoricxavs xelSekrulebidan gasvlis Se-
saZleblobas.

saerTo saqmianobis (amxanagobis) xelSekrulebidan gasvlas
Tavisi specifika gaaCnia da masze ar vrceldeba ssk-is 352-
e da momdevno muxlebiT gaTvaliswinebuli xelSekrulebi-
dan gasvlis samarTlebrivi Sedegebi.

konkretul davaSi,50 mosarCelis uflebamonacvleebi (kasato-
rebi) iTxoven amxanagobis xelSekrulebidan gasvlas da amxa-
nagobisaTvis sakuTrebaSi gadacemul miwis nakveTze uflebis
aRdgenas da ukan dabrunebas. sakasacio palatam ganmarta, rom
saerTo saqmianobis (amxanagobis) xelSekrulebidan gasvlas Ta-
visis specifika gaaCnia da masze ar vrceldeba ssk-is 352-e da
momdevno muxlebiT gaTvaliswinebuli xelSekrulebidan gas-
vlis samarTlebrivi Sedegebi. palatam ssk-is 938-e muxlis da-
nawesis mixedviT, romelic aregulirebs amxanagobis erT-er-
Ti monawilis amxanagobidan gasvlis samarTlebriv Sedegebs,
aRniSna, rom rogorc wesi, erT-erTi monawilis gasvla iwvevs
erToblivi saqmianobis Sewyvetas. Tumca, radganac am konkre-
tul SemTxvevaSi, xelSekruleba iTvaliswinebda mosarCelis
(gamsvleli monawilis) gasvlis uflebas erToblivi saqmiano-
bis Seuwyvetlad, mas SeeZlo moeTxova Tavisi wilis kompensa-
cia fuladi saxiT da ara mis mier ganxorcielebul Senatanze
uflebis aRdgena da miwis nakveTis dabruneba (susg, saq-
me#195-183-2014, 21.10.2016).

49 susg #as-1479-1399-2017, 27 ianvari, 2020.
50 susg #as-1463-2019, 12 Tebervali, 2020.
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xelSekrulebidan gasvlis Tanmdev Sedegze _ restitucia-
ze vrceldeba xandazmulobis saerTo 10-wliani vada, ro-
melic iwyeba xelSekrulebidan gasvlis momentidan.

im samarTlebrivi Sedegis gaTvaliswinebiT,51 risi miRwevac mo-
sarCeles surs, kerZod, xelSekrulebidan gasvlisa da Tanxis
dabrunebis moTxovna ssk-is 629-e muxlis pirveli nawilidan,
352.1 muxlidan, 405-e muxlis pirveli nawilis pirveli winada-
debidan da 405-e muxlis meore nawilis „a“ qvepunqtidan ga-
momdinareobs.

palatam ssk-is 355-e muxlze miTiTebiT ganmarta, rom xelSek-
rulebidan gasvlis gacxadeba SesaZlebelia konkludenturi
moqmedebiTac, maT Soris, gadacemulis ukan dabrunebis moT-
xovniT. palatam miiCnia, rom mosarCele (SemkveTi) xelSekru-
lebidan gavida maSin, rodesac mopasuxes (menardes) gadaxdi-
li Tanxis dabruneba mosTxova.

xelSekrulebidan gasvlis uflebis realizaciasTan dakavSi-
rebiT, palatam miuTiTa saqarTvelos uzenaesi sasamarTlos
praqtikaze, romlis Tanaxmadac, xelSekrulebidan gasvlis uf-
leba aRmWurveli uflebaa da, gansxvavebiT moTxovnis ufle-
bisagan, masze ar vrceldeba xandazmuloba (susg #as-38-38-
2018, 08 ivnisi, 2018 ; #as-1189-1119-2015, 23 marti, 2016). amas-
Tan, im SemTxvevaSic ki, Tu gaziarebuli iqneba doqtrinaSi ga-
moTqmuli mosazreba, rom samarTalganvrcobis gziT (xandaz-
mulobis danawesis analogiiT), Tavdapirveli an damatebiTi
valdebulebis Sesrulebis moTxovnis xandazmulobis Sem-
TxvevaSi, xelSekrulebidan gasvlis uflebac unda gamoi-
ricxos (ix.: saqarTvelos samoqalaqo kodeqsis komentaris el.
versia, muxli 355, IV. gasvlis gacxadebis vada), mosarCelis gas-
vlis gancxadeba mainc ar iqneboda samarTlebrivi Zalis ar-
mqone, ramdenadac man xelSekrulebidan gasvlis uflebiT
isargebla valdebulebis Sesrulebis moTxovnis xandazmulo-
bis vadaSi.

sakasacio palatam ar gaiziara saapelacio sasamarTlos msje-
loba, rom vinaidan xelSekrulebidan gasvlaze ar vrceldeba
xandazmuloba, arc misi Tanmdevi Sedegi _ restitucia ar eq-

51 susg #as-1565-2018, 30 aprili, 2020.



57

vemdebareba xandazmulobas. sakasacio sasamarTlom ganmarta,
rom am dros Tavdapirveli valdebulebiTi urTierTobis ad-
gils ikavebs ukuqcevis Sedegad warmoSobil SesrulebaTa ukan
dabrunebis urTierToba, rac xelSekrulebis dadebis Semdeg
SesrulebaTa gacvlamde arsebuli viTarebis aRdgenas gulis-
xmobs anu xelSekrulebidan gasvliT warmoiSoba axali valde-
buleba (pirvandeli mdgomareobis aRdgenis valdebuleba). na-
turiT dabrunebis moTxovnaze ki, ssk-is 128.3 muxliT gaTva-
liswinebuli xandazmulobis saerTo 10-wliani vada vrcelde-
ba (susg #as-1209-1169-2016, 12 ivlisi, 2017), romelic iwyeba
xelSekrulebidan gasvlis momentidan.

calmxriv xelSekrulebaze ar vrceldeba ssk-is 352-e da
momdevno muxlebiT gaTvaliswinebuli xelSekrulebidan
gasvlis samarTlebrivi Sedegebi.

erT-erT saqmeSi,52 sakasacio sasamarTlom dadasturebulad
miiCnia, rom mxareTa Soris dadebuli SeTanxmebis sagani saeq-
speditoro momsaxurebis xelSekrulebidan gamomdinare, sa-
marTalurTierTobis mowesrigebaa da ara damoukidebeli xel-
Sekruleba, romliTac eqspeditorma SemkveTis mimarT Tanxis
gadaxdis valdebuleba ikisra, amdenad, igi calmxrivi xelSek-
rulebaa da masze ar vrceldeba ssk-is 352-e da momdevno mux-
lebiT gaTvaliswinebuli xelSekrulebidan gasvlis samar-
Tlebrivi Sedegebi.

konkretul saqmeSi,53 sakasacio palatam miuTiTa, rom Sesru-
lebis SeuZleblobis pirobebSi, kontinentur samarTalSi upi-
ratesad gamosayenebeli naklis gamosworebis meoradi moTxov-
nis ufleba azrs kargavs da kreditorisaTvis xelSekrulebi-
dan gasvlisa da zianis anazRaurebis moTxovnis uflebebia pri-
oritetuli. xelSekrulebidan gasvlis meoradi moTxovnis uf-
leba centralur adgils ikavebs, ramdenadac aRniSnul Sem-
TxvevaSi naklis gamosworebis moTxovna ubralo formalobad
iqceva ( ix.: damatebiT: Markesinis S. B., Unberath H., Johnston A., The
German Law of Contract _ A Comparative Treatise, 2nd ed., Hart Publishing,
Oxford and Portland, Oregon, 2006, 386.) da misi gamoyeneba yovelgvar
mizans moklebulia samarTlebrivi Sedegis TvalsazrisiT. ssk-

52 susg #as-1626-2019, 17 ivnisi, 2020.
53 susg #as-222-2021, 4 ivnisi, 2021.
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is 405-e II „a“ muxli gamoricxavs naklis gamosworebis moTxov-
nis uflebis gamoyenebas. kerZod, ar aris aucilebeli damate-
biTi vadis daweseba an gafrTxileba, Tu aSkaraa, rom mas Sede-
gi ar mohyveba. ssk-is 405-e II „a“ muxli moicavs Sesrulebis Se-
uZleblobis instituts, romlis pirobebSic naklis gamoswo-
rebis moTxovna ubralo formalobad iqceva (ix.: damatebiT: n.
CitaSvili, Secvlili garemoebebiT warmoSobili Sesrulebis
garTuleba, Tsu-is samarTlis Jurnali, Tbilisi, 2011, 151).

sakasacio palatam ganmarta, rom myidvelis meoradi moTxovna
xelSekrulebidan gasvlis saxiT mxolod ssk-is 491-e muxlze
dayrdnobiT ver ganxorcieldeba, vinaidan am normaSi uSua-
lod aris miTiTebuli ssk-is 405-e muxlis zogadi moTxovnis
safuZvelze, romelic Tavis mxriv, ssk-is 352-e-359-e muxlebs
uTiTebs. es cxadyofs, rom ssk-is 491-e muxli ar aris moTxov-
nis damoukidebeli safuZveli. Sesabamisad, myidvelis mier
nivTis naklis gamo nasyidobis xelSekrulebidan gasvlis moT-
xovnis samarTlebrivi safuZveli iqneba ssk-is 491-e muxli _
ssk-is 352-e da 405-e muxlebTan urTierTkavSirSi.

sakasacio sasamarTlom aRniSna, rom ssk-is 491-e muxlSi miTi-
Tebuli „xelSekrulebis moSla“ Tavisi SinaarsiT warmoadgens
xelSekrulebidan gasvlis uflebas, vinaidan ukavSirdeba ssk-
is 352-e muxliT gaTvaliswinebul Sedegebs. saqarTvelos uze-
naesma sasamarTlom ssk-is 352 e muxlTan mimarTebiT erT-erT
ganCinebaSi ganmarta Semdegi: ssk-is 352 e muxli aris germaniis
samoqalaqo kodeqsis (gsk) 346-e paragrafis analogi, romelic
adgens xelSekrulebidan gasvlis (xelSekrulebaze uaris
Tqmis) winapirobebs, rac moicavs xelSekrulebidan gasvlis ro-
gorc kanonismier, ise saxelSekrulebo daTqmis safuZvels da
ganimarteba, rogorc calmxrivi miReba-savaldebulo nebis ga-
movleniT valdebulebiTi urTierTobis ukuqceva (ian krop-
holeri, gsk-is komentari, 2014, 242-243). doqtrinaSi araerTi
mosazrebaa gamoTqmuli ssk-is 352-e muxlSi miTiTebul xel-
Sekrulebaze uaris Tqmisa (gasvlis) da xelSekrulebis moS-
lis terminologiuri uzustobis Sesaxeb (ix.: www.gccc.ge _ 352-
e muxlis komentari). sagulisxmoa isic, rom zogadad, xelSek-
rulebidan gasvlis Semdeg, mxareebi Tavisufldebian xelSek-
rulebiT nakisri pirveladi valdebulebis Sesrulebisagan da
gardaiqmnebian restituciis kreditorad, romelic am SemTxve-
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vaSi, mosarCelea da restituciis movaled (mopasuxeebi) (susg
#as-1209-1169-2016, 12 ivlisi, 2017 weli).

xelSekrulebidan gasvlasTan erTad, zianis anazRaurebis sa-
fuZveli gamomdinareobs ssk-is 491-e, 407-e, 405 (5)-e, 394-e mux-
lis pirveli nawilisa da 395-e muxlis pirveli nawilis kumu-
laciis safuZvelze. aseT SemTxvevaSi adgili aqvs e.w. kombini-
rebadi moTxovnis samarTlebriv safuZvlebs. (h. biolingi/p.
lutringhausi, saqarTvelos samoqalaqo kodeqsis calkeuli
moTxovnis safuZvlebis sistemuri analizi, Tbilisi, 2009, 20).

sakasacio palata aRniSnavs, rom erTmaneTisagan unda gaimij-
nos erTi mxriv, Sesrulebis nacvlad, zianis anazRaurebis moT-
xovnis ufleba, romelic rogorc wesi, alternatiuli moTxov-
naa xelSekrulebidan gasvlasa da fasis Semcirebis moTxov-
nasTan mimarTebiT da, meore mxriv, e. w. Cveulebrivi zianis
anazRaurebis moTxovna, romlis ganxorcielebac SesaZlebe-
lia saxelSekrulebo valdebulebis Sesrulebis mimarT arse-
buli interesis miuxedavad. es ukanaskneli SesaZlebelia gan-
xorcieldes maT Soris damatebiTi Sesrulebis moTxovnis pa-
ralelurad. Sesrulebis nacvlad zianis anazRaurebis moT-
xovnisagan gansxvavebiT, xelSekrulebidan gasvlasTan erTad,
zianis anazRaurebis moTxovna rogorc wesi, warmoiSoba mxo-
lod kreditoris mier movalisaTvis damatebiT ganszRvruli
vadis uSedegod gasvlis Semdeg. Sesabamisad, misi gamoyenebis
winapirobaa meorad moTxovnaTagan upiratesad gamosayenebe-
li, naklis gamosworebis an nakliani nivTis unakloTi Secvlis
moTxovnis uSedegod ganxorcieleba. (ix.: damatebiT, s. CaCava,
moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo sa-
marTalSi, Tbilisi, 2010, 60).

SemkveTis mier nardobis xelSekrulebidan gasvlis moTxovnis
samarTlebrivi safuZveli iqneba ssk-is 644-e muxli, ssk-is 352-
e da 405-e muxlebTan urTierTkavSirSi. xelSekrulebidan gas-
vlasTan erTad, zianis anazRaurebis safuZveli gamomdinare-
obs ssk-is 644-e, 407-e, 405 (5)-e, 394-e muxlis pirveli nawilisa
da 395-e muxlis pirveli nawilis kumulaciis safuZvelze.

sxva saqmeSi,54 sakasacio palatam aRniSna, rom nasyidobasTan

54 susg #as-349-2021, 11 ivnisi, 2021.
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mimarTebiT, naklis gamosworebis an nakliani nivTis Secvlis
myidvelis moTxovna gamyidvelis mimarT iwvevs identur sa-
marTlebriv Sedegs: myidveli Rebulobs uflebrivad da niv-
Tobrivad unaklo nivTs anu nasyidobis xelSekrulebis Sesa-
bamis Sesrulebas. am gziT xelSekrulebis mizani, Tumca, meora-
di moTxovnis realizebis Semdeg, mainc miRweulia. ssk-is 405-e II
`a~ muxli gamoricxavs naklis gamosworebis moTxovnis uf-
lebis gamoyenebas, kerZod, ar aris aucilebeli damatebi-
Ti vadis daweseba an gafrTxileba, Tu aSkaraa, rom mas Se-
degi ar mohyveba.

erT-erT saqmeze,55 sakasacio palatam gadawyvetilebiT sarCe-
li uaryo, im safuZvliT, rom xelSekrulebidan nawilobriv
gasvla dauSvebelia. xelSekrulebidan gasvlis sakiTxze uze-
naesi sasamarTlos praqtikaze dayrdnobiT, palatam damate-
biT miuTiTa, rom „xelSekrulebidan gasvla aRmWurveli uf-
lebaa, rac niSnavs, rom gansazRvruli winapirobebis arsebo-
bisas mxares aqvs SesaZlebloba, miaRwios garkveul samarTleb-
riv Sedegs  _ daasrulos saxelSekrulebo urTierToba kon-
kretuli uflebebiTa da movaleobebiT da gansxvavebul samar-
Tlebriv reJimSi gadaiyvanos igi. pirveladi moTxovnis anu
xelSekrulebiT nakisri valdebulebebisa da Sesabamisad, xel-
Sekrulebis Seusrulebloba xelSekrulebidan gasvlis meora-
di moTxovnis uflebis aRmocenebis samarTlebrivi safuZve-
lia. amdenad, dauSvebelia erTdroulad moTxovnil iyos xel-
Sekrulebis Sesrulebac da xelSekrulebidan gasvlis meora-
di uflebis gamoyenebac. amgvar moTxovnaTa kumulaciurad gan-
xorcieleba daarRvevda xelSekrulebis mxareebis interesTa
balanss, swored rasac uzrunvelyofs meoradi moTxovnis,
xelSekrulebidan gasvlis uflebis gamoyeneba“ (susg # as-12-
12-2012, 04.06.2012).

sakasacio palatam doqtrinasa da sasamarTlo praqtikaze day-
rdnobiT, aseve aRniSna, rom saqarTvelos samoqalaqo kodeqsi
ar iTvaliswinebs xelSekrulebidan nawilobriv gasvlis uf-
lebas. Tu amas davuSvebdiT, es iqneboda ara xelSekrulebi-
dan gasvla, aramed xelSekrulebis Secvla, radgan misi nawili
kvlav ZalaSi darCeboda da mxareebi valdebulni iqnebodnen

55 susg #as-467-2020, 25 ivnisi, 2021.
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SeesrulebinaT igi. amitomac kanonmdebloba uSvebs xelSek-
rulebidan mxolod srulad (mTlianad) gasvlas. gamonak-
lisia grZelvadiani valdebulebiTi urTierTobebi, isic
mxolod momavalSi misawodebel saqonelTan mimarTebaSi
(Wanturia l, samoqalaqo kodeqsis komentari, wigni mesame, mux-
li 352-e, Tbilisi, 2001, 233). Tu valdebulebis nawili Sesrul-
da, xelSekrulebidan srulad gasvla kreditors mxolod im
pirobiT SeuZlia, Tu man Sesasrulebeli nawilis mimarT inte-
resi dakarga. (vaSakiZe g., samoqalaqo kodeqsis komentari, wig-
ni III, muxli 405, veli 54. Tbilisi, 2019).

360-e muxli

erT-erT saqmeze,56 sakasacio sasamarTlom mopasuxis sakasa-
cio saCivari dauSveblobis gamo ganuxilvelad datova. saka-
sacio palatam gaiziara saapelacio sasamarTlos ganmar-
teba, rom dava gulisxmobs mxareTa warmodgenebis gansxvave-
bulobas samarTlebriv urTierTobasTan dakavSirebiT. ar aris
aucilebeli, rom dava mTlian samarTlebriv urTierTobaze
vrceldebodes, sakmarisia, Tu is mis calkeul elementebs (mag.
erT calkeul moTxovnas an Sesagebels) ukavSirdeba. aseve, um-
niSvneloa arsebobs Tu ara sinamdvileSi es samarTlebrivi ur-
TierToba da sakmarisia, rom xelSekrulebis erTi mxare mainc
darwmunebuli iyos mis arsebobaSi. gaurkvevloba exeba Sem-
Txvevas, rodesac arc erTi mxare ar aris darwmunebuli arc
Tavisi da arc meore mxaris moTxovnis marTebulobaSi. am mux-
lis me-2 nawilis mixedviT, davis arsebobas uTanabrdeba moT-
xovnis ganxorcielebis saeWvooba. Tu mxareTa Soris dava an
gaurkvevloba ar aris saxeze an ar xdeba ormxrivi daTmoba,
maSin ukve TavisTavad aRar gvaqvs saqme 360-e muxlSi naxseneb
morigebasTan, aramed sxva tipis davis mogvarebasTan, Tumca
am mogvarebis SemTxvevaSic, SesaZlebelia 360-e muxlis analo-
giiT gamoyeneba, Tu SeTanxmebas mxareTa Secdoma udevs safuZ-
vlad.

rac Seexeba davis aRmofxvras, morigebis xelSekrulebis mi-
zania arsebuli davis, gaurkvevlobis an daurwmuneblobis aR-

56 susg #as-1095-2019, 4 marti, 2021
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mofxvra. Tumca, ar aris aucilebeli, rom is srulebiT aRmo-
ifxvras, sakmarisia misi nawilobrivi, calkeuli punqtebis an
droebiTi mogvareba. davis, gaurkvevlobisa da daurwmuneb-
lobis aRmofxvra unda moxdes ormxrivi daTmobis gziT. orive
mxarem unda daTmos Tavisi poziciis nawili mainc, Tumca Tana-
zomiereba gaRebul msxverpls Soris aucilebeli ar aris. Se-
saZlebelia sadavo samarTlebrivi moTxovnis SenarCunebis sa-
nacvlod, modave mxarem ikisros SesrulebiT axali valdebu-
leba. Tu mxolod erTi mxare Tmobs poziciebs da meore mxari-
sagan sanacvlod arafers iRebs, maSin saxeze ar gvaqvs morige-
ba 360-e muxlis Sesabamisad da SesaZlebelia saqme gvqondes e.
w. deklaratorul (kauzalur) valis aRiarebasTan, valis nawi-
lobriv patiebasTan da a. S. miuxedavad imisa, rom morigeba gar-
kveulwilad, Seicavs erT-erTi an orive mxaris mier valis aRi-
arebis elementebs, gansxvavebiT 341-e muxlSi dafiqsirebuli
abstraqtuli valis aRiarebisgan, morigebisas mxare aRiarebs
sadavo urTierTobas (Wanturia l., saqarTvelos samoqala-
qo kodeqsis komentari, wigni III, muxli 360, 264, Tb, 2001).

morigebis xelSekruleba ideba xelSekrulebis dadebis zoga-
di wesebis Sesabamisad da eqvemdebareba garigebis namdvilo-
bis zogad winapirobebs. rac Seexeba morigebis aranamdvilo-
bas, ssk-is 360-e muxlis pirveli nawilis Sesabamisad, davis ga-
dawyvetisas, mogvareba ZiriTadad, emyareba im garemoebebs,
romlebic mxareTa Soris sadavo ar aris. swored am garemoe-
bebs xdian mxareebi axali xelSekrulebis safuZvlad. Tu es
safuZveli araswori aRmoCndeba da dava an daurwmuneblo-
ba ar warmoiSoboda, mxareebs rom saqmis namdvili mdgoma-
reoba scodnodaT, masze dafuZnebuli samarTlebrivi ur-
TierToba 360 muxlis I nawilis  Sesabamisad, aranamdvilia.
amgvarad 360 I muxli warmoadgens 398 II muxlis Sesabamisad,
garigebis safuZvlis darRvevis specialur SemTxvevas. Ti-
Toeuli mxare kisrulobs im risks, rom Tavdapirvel urTier-
TobaSi gaTvaliswinebuli sadavo garemoebebis samarTlebri-
vi Sedegebi, romlebic man morigebis farglebSi gansxvavebu-
lad moawesriga, misTvis ufro xelsayreli iyo. morigebis ara-
namdvilobis safuZvels warmoadgens ara mxareTa nebismie-
ri saerTo Secdoma, aramed xelSekrulebis araswor safuZ-
velze damyareba. Tu erT mxares ar eSleba, dgeba motyue-
bis sakiTxi (ix.: giorgi rusiaSvili, saqarTvelos samoqa-
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laqo kodeqsis komentari, mux. 360, http://www.gccc.ge).

gansaxilvel SemTxvevaSi, sakasacio palatam gaiziara saa-
pelacio sasamarTlos daskvna, rom sadavo SeTanxmebiT ar
momxdara ormxrivi daTmoba. ganxorcielda urTierTval-
debulebebis Sedareba, maTi gaqviTva da erTi mxaris val-
debulebis naSTis (gauqviTavi Tanxis _ e. w. saldos) konsta-
tacia da misi gadaxdis vadis gansazRvra.

361-e muxli

erT-erT saqmeSi,57 sakasacio palata miuTiTa, rom yvela samar-
Tlebriv sistemaSi valdebulebis Sesruleba warmoadgens val-
debulebiTi samarTlis erT-erT umniSvnelovanes instituts.
iseve, rogorc kontinenturi samarTlis sistemis qveynebSi,
saqarTvelos SemTxvevaSic, valdebulebis Sesrulebis momwes-
rigebel normebs ZiriTadad, dispoziciuri xasiaTi aqvT. qar-
Tuli samoqalaqo kodeqsi Sesrulebaze orientirebuli aqtia.
misi rogorc zogadi, ise kerZo nawili Sesrulebis meqanizmeb-
zea agebuli. mTavaria Sesruleba da ara pasuxismgebloba.

valdebulebis Sesruleba damokidebulia konkretuli saxis
valdebulebis Sinaarsze. valdebulebis Sesruleba xorciel-
deba valdebulebis mxareebis nebelobiTi moqmedebis Sede-
gad: movale sTavazobs Sesrulebas, kreditori Rebulobs Ses-
rulebas. uaryofiTi Sinaarsis mqone valdebulebebis arse-
boba gamoixateba garkveuli moqmedebis Sesrulebisagan Ta-
vis SekavebaSi (magaliTad, samezoblo Tmenis valdebulebebi
da a.S.). aseTi umoqmedobac xorcieldeba movalis Zalisxme-
viT. amitomac iuridiul literaturaSi valdebulebis Ses-
rulebis aRmniSvnel terminad ZiriTadad, gamoiyeneba ter-
mini _ qmedeba.

sakasacio palatam ganmarta, rom zogadad, samoqalaqo ufle-
bebis ganxorcieleba da dacva mWidrod aris dakavSirebuli
drois faqtorTan. vada awesrigebs samoqalaqo brunvas, gana-
pirobebs xelSekrulebaTa jerovan Sesrulebas. (ssk-is 361.2.)
samoqalaqo kanonmdebloba drois faqtors ukavSirebs samar-

57 susg #as-1166-2019, 6 aprili 2020.
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Tlebrivi urTierTobis warmoSobas, Secvlasa da Sewyvetas,
aseve, im moqmedebaTa Sesrulebas, romelic gaTvaliswinebu-
lia kanoniT an xelSekrulebiT. valdebulebis droulad Ses-
ruleba erT-erT umTavres princips warmoadgens. valdebule-
bis Sesrulebis drod iTvleba im momentis dadgoma, rodesac
valdebuleba Sesruldes.

yvelaze metad gavrcelebulia valdebulebis Sesrulebis ga-
rigebiT (xelSekrulebiT) gansazRvruli vadebi. am SemTxve-
vaSi Sesrulebis drois SeTanxmeba SeiZleba aSkarad gamoxa-
tuli an dumiliT nagulisxmevi iyos. xelSekrulebiT gansaz-
Rvruli Sesrulebis dro SeiZleba iyos rogorc absolutu-
ri, ise relatiuri bunebis. absoluturia vada, rodesac va-
dis gadacilebis Semdeg Sesruleba kargavs yovelgvar inte-
ress.

Tu dadasturdeba, rom kreditori winaaRmdegi ar yofila
SeTanxmebulis nacvlad mieRo sxva Sesruleba, amiT valde-
buleba srulad an nawilobriv (Sesrulebis farglebis gaT-
valiswinebiT) wydeba.

erT-erT saqmeSi,58 sakasacio palatam ganmarta, rom zogadi we-
sis Tanaxmad, valdebuleba unda Sesruldes mxareTa SeTan-
xmebis ganuxreli dacviT (sk is 361.2 muxli), Tumca es wesi ar
aris imperatiuli da kanoni gamonaklisis daSvebis SesaZleb-
lobas iTvaliswinebs. ssk-is 379-e da 428-e muxlebis Sesabami-
sad, marTalia, kreditors sruli ufleba gaaCnia, uari ganac-
xados sxva Sesrulebis miRebaze, Tumca, Tu dadasturdeba,
rom igi winaaRmdegi ar yofila SeTanxmebulis nacvlad mieRo
sxva Sesruleba, amiT valdebuleba srulad an nawilobriv (Ses-
rulebis farglebis gaTvaliswinebiT) wydeba.

362-e muxli

konkretul davaSi,59 sakasacio palatam aRniSna, rom valde-
bulebis jerovani SesrulebisaTvis didi mniSvneloba eniWe-
ba aseve, valdebulebis Sesrulebis adgils. valdebuleba un-

58 susg #as-1100-1036-2015, 15 ianvari, 2016.
59 susg #as-538-538-2018, 26 Tebervali, 2021.
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da Sesruldes saTanado adgilas (locus opportunus). valdebu-
lebis Sesrulebis adgilia is adgili (sivrceSi metad Tu nak-
lebad gansazRvruli punqti), sadac movale axorcielebs val-
debulebis Sesasrulebel bolo moqmedebas. es adgili SeiZ-
leba gansxvavdebodes im adgilisagan, sadac Sesrulebis Se-
degi dgeba (Sedegis adgili). amasTan, ufro xSiria SemTxveve-
bi, rodesac „valdebulebis Sesrulebis adgili“ da „Sedegis“
adgili erTmaneTs emTxveva. nakleb mniSvnelovania, Tu sad
ganaxorciela movalem SesrulebisaTvis saWiro mosamzade-
beli qmedebebi. sakasacio palatis ganmartebiT, zogadi wesi-
dan gamomdinare, valdebulebis Sesrulebis adgilTan mimar-
TebiT, Sesruleba unda Seesabamebodes valdebulebis Sina-
arss da gamomdinareobdes im safuZvlidan, romelmac valde-
buleba warmoSva. valdebulebis Sesrulebis adgili SeiZle-
ba mravalgvari iyos. kerZod, rogoricaa: a) mxareTa SeTanxme-
biT gansazRvruli Sesrulebis adgili; b) kanoniT gansazRvru-
li Sesrulebis adgili da sxva. mxareTa mier valdebulebis
Sesrulebis adgilis gansazRvra, Tavis mxriv, SeiZleba iyos
garkveviT gamoxatuli (pirdapiri) an nagulisxmevi (arapir-
dapiri). Sesrulebis adgilis dasadgenad, mxedvelobaSi mii-
Reba yvela arsebiTi garemoeba, maT Soris, samoqalaqo da sa-
vaWro brunvis tradiciebi. sakasacio palatam aRniSna, rom
valdebulebaTa samarTlebrivi mowesrigebisas yuradReba un-
da mieqces imas, Tu ra Sinaarsisaa kreditorsa da movales So-
ris arsebuli individualuri urTierToba. im SemTxvevaSi, ro-
desac valdebulebis Sesrulebis adgili mxareTa mier ar aris
gansazRvruli, es xarvezi swordeba kanonis dispoziciuri
normebiT: Sesrulebis adgili damokidebulia movalis saqmi-
anobasa da valdebulebis sagnis xasiaTze. sakasacio palatam
miuTiTa, rom saqarTvelos samoqalaqo kodeqsi, im SemTxve-
vaSi, Tu Sesrulebis adgili ar aris gansazRvruli da arc val-
debulebiTi urTierTobis arsidan gamomdinareobs, sruli-
ad iziarebs ganviTarebuli qveynebis kanonmdeblobebisa da
praqtikis miRwevebs da, ssk-is 362-e muxlSi miuTiTebs, rom:
a) individualurad gansazRvruli sagnis SemTxvevaSi miwodeba
unda moxdes im adgilas, sadac igi valdebulebis warmoSobis
momentisaTvis imyofeboda; b) gvareobiT gansazRvruli sag-
nis SemTxvevaSi, miwodeba unda moxdes im adgilas, sadac im-
yofeba movalis sawarmo; Tu aseTi ar aris, maSin movalis sac-
xovrebeli adgilis mixedviT.
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365-e muxli

 erT-erT saqmeSi,60 sakasacio palatam ganmarta, rom im valde-
bulebebisaTvis, romelTa Sesrulebis droc gamomdinareobs
garemoebebidan, mniSvnelovan aspeqts warmoadgens Sesrule-
bis Sesaxeb kreditoris moTxovnis droiTi farglebi. ganusaz-
Rvreli xasiaTis valdebulebebidan gamomdinare, iTvleba, rom
moTxovna aris Ria nebismier dros (quod sine die debetur, statim de-
betur). valdebuleba Tavisi bunebidan gamomdinare, SeiZleba gu-
lisxmobdes mis Sesrulebas moTxovnisas. es iTvaliswinebs kre-
ditoris mier movalisadmi moTxovnis wayenebis aucileblo-
bas. Sesabamisad, mosarCeles ufleba gaaCnda, moeTxova sada-
vo valdebulebis Sesruleba.

sakasacio palatam aRniSna, rom valdebulebiTsamarTlebrivi
urTierTobis mizani aris valdebulebiT gaTvaliswinebuli
Sesrulebis miReba mxareebis mier. valdebulebis Sesruleba
warmoadgens valdebulebis Sewyvetis yvelaze gavrcelebul
safuZvels.

valdebulebis droulad Sesruleba erT-erT umTavres prin-
cips warmoadgens. valdebulebis Sesrulebis drod iTvleba
im momentis dadgoma, rodesac valdebuleba Sesruldes.

aseve, sakasacio palatam  aRniSna, rom Sesrulebis moTxovnis
moments warmoadgens dro, romlis dadgomis Semdegac kredi-
tors ufleba aqvs moiTxovos Sesruleba. valdebulebis Ses-
rulebis procesSi gamoiyeneba agreTve, navaraudevi (garemo-
ebebidan gamomdinare) vadebi. navaraudevi vada umeteswilad,
valdebulebiTi urTierTobis bunebidan gamomdinareobs. val-
debuleba Tavisi bunebidan gamomdinare, SeiZleba gulisxmob-
des mis Sesrulebas moTxovnisas. es iTvaliswinebs kredito-
ris mier movalisadmi moTxovnis wayenebis aucileblobas.

sakasacio palatis ganmartebiT, ssk-is 365-e muxlSi miTiTe-
bul „sxva garemoebebSi“ nagulisxmevi vadebi SeiZleba miCneu-
li iyos navaraudev vadebad. xelSekrulebaSi nagulisxmevi (na-
varaudevi) vadebi damokidebulia xelSekrulebis monawile
mxareTa savaraudo ganzraxvaze an valdebulebiTi urTierTo-

60 susg #as-1211-2020, 3 Tebervali, 2021.
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bis xasiaTze. zog SemTxvevaSi es ganzraxva gamomdinareobs
TviT xelSekrulebis teqstidan an sxva garemoebebidan. aris
SemTxvevebi, rodesac aseTi vada gamomdinareobs Tavad val-
debulebiTi urTierTobis xasiaTidan. zogadad, termini „na-
varaudevi vada“ SeiZleba sxva mniSvnelobiTac gamoiyenebo-
des da sulac ar aRniSnavdes iseT vadas, romlis saTavec mxo-
lod mxareTa nebaSi unda veZioT. farTo gagebiT, es aris Tun-
dac kanonmdeblobidan gamomdinare vada.

sakasacio palatam aRniSna, rom im SemTxvevisaTvis, roca val-
debulebis SesrulebisaTvis ar aris gansazRvruli dro da igi
sxva garemoebebidanac ar irkveva, saqarTvelos kanonmdeblo-
ba ar iTvaliswinebs movalis mimarT valdebulebis Sesrule-
bis Sesaxeb kreditoris moTxovnis formas. saqarTvelos samo-
qalaqo kodeqsi ganamtkicebs zogadad, xelSekrulebis for-
mis Tavisuflebis princips.

ssk-is 365-e muxliT gaTvaliswinebul SemTxvevebSi, movalisa-
gan valdebulebis nebismier dros Sesruleba kreditorma Se-
iZleba moiTxovos rogorc zepiri, ise werilobiTi formiT. sa-
marTlebrivi bunebiT valdebulebis Sesrulebis moTxovna
aris calmxrivi nebis gamovlena.

gansaxilvel SemTxvevaSi, vinaidan (mxareTa Soris SeTanxmeba-
sa da Sedarebis aqtSi) valdebulebis Sesrulebis konkretu-
li TariRi miTiTebuli ar aris, amitom kreditors nebismier
dros SeeZlo, moeTxova movalisagan valdebulebis Sesrule-
ba. (ssk-is 365-e muxli). aseT dros, uflebis darRvevis Sesaxeb
kreditori Seityobs mxolod maSin, roca igi moiTxovs valde-
bulebis Sesrulebas, xolo movale uars ityvis Sesrulebaze
(#as-444-419-2011, 05 seqtemberi, 2012).

erT-erT saqmeze sakasacio palatam ganmarta, rom „nebismieri
vada, iqneba es zustad gansazRvruli Tu navaraudevi, unda
iyos gonivruli. gonivruli vada warmoadgens SefasebiT kate-
gorias. yvela SemTxvevaSi, misi farglebi moiazreba Sesrule-
bis TaviseburebebiT. gonivrulia iseTi vada, romelic aseTad
SeiZleba CaTvliliyo, rogorc kanonis obieqturi nebis, ise
mxareTa nebis gamovlenis safuZvelze. SeiZleba igi gamomdi-
nareobdes samoqalaqo brunvis tradiciebidanac. mopasuxes ar
warmoudgenia obieqturi da damajerebeli mtkicebulebebi,



68

romlebic daadasturebda nasyidobis sagnis (produqciis) ara-
uflebamosili pirebis mier miRebas. dadasturebulad iqna miC-
neuli myidvelis mier nasyidobis sagnebis miReba da nasyido-
bis xelSekrulebidan warmoSobili valdebuleba. aseT viTa-
rebaSi, rodesac nasyidobis xelSekrulebiT, miReba-Cabarebis
aqtebiT ar dasturdeba myidvelis mier nasyidobis fasis sag-
nis gadacemamde gadaxdis faqti, nasyidobis sagnis safasuris
gadaxdis mtkicebis tvirTi mopasuxes _ myidvel mxares ekis-
reba. myidvelis mier ki ar aris warmodgenili valdebulebis
Sesrulebis (nasyidobis fasis gadaxdis) damadasturebeli
mtkicebuleba (sssk 102-e muxli).“ (#as-515-515-2018, 06 ivli-
si, 2018).

Sesabamisad, sakasacio sasamarTlom miiCnia, rom mosarCele uf-
lebamosili iyo, moeTxova sadavo davalianebis dafarva mopa-
suxisagan da aRniSna, rom kasatorma sadavod gaxada ra, val-
debulebis Sesrulebis vadis dadgoma mosarCelis poziciidan
gamomdinare, ar miuTiTebia da ar dausabuTebia, Tavad rodis
miaCnda Tanxis gadaxdis moTxovnis wardgena marTlzomierad.

369-e muxli

sxva davaSi, sakasacio palatam aRniSna,61 rom ssk-is 369-e mux-
li adgens Semxvedri valdebulebis Sesrulebis zogad wess.
evropis saxelSekrulebo samarTlis principebis 9:201-e mux-
li gansazRvravs, rom mxares, romelmac unda Seasrulos val-
debuleba meore mxaresTan erTdroulad an mis mier valdebu-
lebis Sesrulebis Semdeg, ufleba aqvs Sesruleba SeaCeros,
vidre meore mxare ar Seasrulebs Tavis valdebulebas an ar
SesTavazebs Sesrulebas.

sakasacio palatam miuTiTa, rom ormxriv xelSekrulebebSi Se-
sasrulebeli valdebulebebis obieqtebi erTmaneTTan garkve-
ul urTierTkavSirSi imyofebian, rameTu aseTi xelSekrule-
bebis ekonomikuri arsi mdgomareobs materialuri sikeTeebis
gacvlaSi. samoqalaqo samarTalSi ganasxvaveben urTierTkav-
Sirs gamyidvelis Sesrulebis nawilsa (saqonlis gadacema) da

61 susg #as-1344-2018, 5 aprili, 2019.
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myidvelis Sesrulebis nawils (fasis gadaxda) Soris.  farTo
gagebiT, qoneba fulisagan gansxvavebiT, ar warmoadgens gac-
vlis sayovelTao saSualebas. qonebis realizaciisaTvis saWi-
roa myidvelis moZebna. gamyidveli konkurenciis kanonebis Za-
liT dainteresebulia imiT, rom gayidos Tavisi saqoneli, ami-
tomac gamarTlebulia, rom mas daekisros ormxrivi valdebu-
lebis Sesasruleblad pirveli nabijis gadadgma anu myidve-
lisaTvis qonebis (saqonlis) gadacema.

371-e muxli

erT-erT saqmeSi,62 sakasacio palatam aRniSna, rom valdebu-
lebis Sesrulebis subieqtebi arian is pirebi, romlebic asru-
leben valdebulebas an iReben Sesrulebas. valdebulebis Ses-
rulebis subieqtebi SeiZleba ar daemTxves valdebulebis su-
bieqtebs. valdebulebis subieqtebi yovelTvis arian kredi-
tori da movale, valdebuleba ki movalis nacvlad, SeiZleba
Seasrulos sxva pirma da Sesruleba miiRos ara kreditorma,
aramed sxvam. rogorc wesi, movale TviTon (piradad) asrulebs
valdebulebas, magram kreditors SeiZleba Sesruleba SesTa-
vazos sxva, mesame pirmac, romelic ar aris valdebulebiTi ur-
TierTobis monawile. zogjer kreditorisaTvis sulerTia, Tu
vin Seusrulebs mas, valdebulebas _ movale Tu mesame piri.
misTvis mTavaria miiRos Sesabamisi dakmayofileba (mag., daub-
rundes vali). Tumca, kreditorsa da movales Soris arsebuli
e.w. pirdapiri kavSiri (vinculum iuris) ar qreba sabolood da cxa-
dia, rom raRac doziT mudam iarsebebs. (b. zoiZe, saqarTve-
los samoqalaqo kodeqsis komentari, wigni me-3, muxli 371,
Tb., 2001, 303;).

sakasacio palatam ganmarta, rom ssk-is 371-e muxlis I nawilis
Tanaxmad, mesame piris mier movalis nacvlad valdebulebis
Sesrulebis samarTlebrivi instituti moicavs sami saxis sa-
marTalurTierTobas. pirvel jgufSi Sedis mesame pirisaTvis
valdebulebis Sesrulebis dakisrebis SemTxvevebi; meore
jgufSi Sedis mesame piris mier movalis nacvlad valdebule-
bis Sesruleba nebayoflobiT; mesame jgufSi Sedis mesame pi-

62 susg #as-559-2019, 04 dekemberi, 2019.
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ris mier movalis nacvlad valdebulebis Sesrulebis SemTxve-
vebi, normatiuli aqtebis ZaliT.

mesame piris mier movalis nacvlad kreditorisaTvis valde-
bulebis Sesruleba xdeba rogorc wesi, movalesa da mesame pirs
Soris SeTanxmebiT. xelSekrulebis Tavisuflebis principidan
gamomdinare, aseTi SeTanxmebisaTvis kreditoris Tanxmoba sa-
Wiro ar aris.

sakasacio palatam aRniSna, rom samoqalaqo brunvaSi movalis
mier mesame pirisaTvis valdebulebis Sesrulebis dakisreba
kreditorisaTvis, SeiZleba cnobili gaxdes sxvadasxvagvari
formiT. xSirad mesame piri Sesabamis dokumentebSi (gadaxdis
qviTari, sagadasaxado davaleba, zednadebi, miReba-Cabarebis
aqti da a.S.) miuTiTebs, rom Sesruleba xdeba movalis nacvlad.
zogjer, mesame piri an TviTon movale werilobiT atyobinebs
kreditors mesame pirisaTvis valdebulebis Sesrulebis da-
kisrebis Sesaxeb. davis Tavidan asacileblad, mizanSewonilia,
Tuki samoqalaqo brunvis monawileebi mesame pirisaTvis val-
debulebis Sesrulebis dakisrebis SemTxvevaSi, kreditors ga-
ugzavnian werilobiT Setyobinebas.

sakasacio palatam miuTiTa, rom valdebulebis SesrulebaSi
kreditoris dainteresebis prezumfciidan gamomdinare, ga-
moyofen mesame piris mier movalis Tanxmobis arsebobis an
ararsebobis Sesabamisad, valdebulebis Sesrulebis SesaZleb-
lobis sam koncefcias: 1. prokreditoruli; 2. promovaluri; 3.
mabalansirebeli.

sakasacio palatam aRniSna, rom didi praqtikuli mniSvneloba
eniWeba movalis nacvlad, mesame piris mier valdebulebis Ses-
rulebis institutis gamijvnas samoqalaqo samarTlis iseTi
institutisagan, rogoricaa valis gadakisreba (ssk-is 203-e mux-
li). valis gadakisreba warmoadgens sanivTosamarTlebriv ga-
rigebas, romelic absoluturad cvlis samarTlebrivi urTi-
erTobis Tavdapirvel subieqtebs. garda amisa, valis gadakis-
rebisTanave wydeba moTxovnis uzrunvelsayofad gaTvaliswi-
nebuli Tavdeboba da giravnoba, Tu Tavdebi an damgiravebeli
Tanxmobas ar ganacxadeben am urTierTobis gagrZelebaze. me-
same piris mier movalis nacvlad valdebulebis Sesrulebisas,
uzrunvelyofis saSualebebi Zalas ar kargaven da isini warmo-
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adgenen movalis mimarT mesame piris moTxovnis uflebis dac-
vis realur garantiebs. (z. WeWelaSvili, saxelSekrulebo sa-
marTali, Tbilisi, 2008,143).

sakasacio palatam ganmarta, rom mesame piris mier valdebu-
lebis Sesrulebis Sedegad warmoSobili samarTalurTierTo-
bis TiToeul monawiles gaaCnia Sesabamisi uflebebi da mova-
leobebi. ekonomikuri TvalsazrisiT, kreditorisaTvis su-
lerTia, Tu vin Seasrulebs movalis valdebulebas (gadascems
nivTs, gadaixdis safasurs, qiras, gasamrjelos, vals da a.S.).
kreditoris uari Sesrulebis miRebaze mxolod im safuZvliT,
rom valdebulebis Sesrulebas axdens ara movale, aramed me-
same piri, ewinaaRmdegeba samoqalaqo samarTalSi damkvidre-
bul keTilsindisierebisa da gulisxmierebis principebs. ami-
tomac, valdebulebiTi samarTlis normebi avaldebulebs kre-
ditors, kanoniT gaTvaliswinebul SemTxvevebSi, miiRos mova-
lis nacvlad, mesame pirisgan SeTavazebuli valdebulebis Ses-
ruleba. mesame piris mimarT movalis valdebulebebi ganisaz-
Rvreba massa da mesame pirs Soris warmoSobili samarTlebrivi
urTierTobiT (g. vaSakiZe, samoqalaqo kodeqsis garTule-
bul valdebulebaTa sistema, 2010, 211).

sakasacio palatam miuTiTa, rom im SemTxvevaSi, rodesac mo-
valesa da mesame pirs Soris ar aris raime samarTlebrivi
urTierToba anda igi baTilad iqna cnobili, Tumca ki mesa-
me pirma ukve ganaxorciela movalis nacvlad kreditoris
mimarT Sesruleba, mesame pirs aRar aqvs kreditorisgan Ses-
rulebis ukan gamoTxovis ufleba ssk-is 976 II „g“ muxlis Ta-
naxmad. mesame pirs SeuZlia mxolod waradginos movalis
mimarT moTxovna usafuZvlo gamdidrebidan gamomdinare
(susg #as-1298-2018, 22 marti, 2019). sabolood, sakasacio pa-
latam miiCnia, rom mxareTa Soris SeTanxmebidan ar gamom-
dinareobs ssk-is 371-e muxlis danawesis gamoyenebis SesaZ-
lebloba, radgan ar momxdara movalis nacvlad mesame pi-
ris mier valdebulebis Sesruleba.

sxva davaSi,63 nasyidobis xelSekrulebis safuZvelze mopasu-
xes (myidvels) gamyidveli kompaniisaTvis unda gadaexada av-
tomanqanis nasyidobis safasuri. dadgenilia isic, rom myid-

63 susg #as-1298-2018, 22 marti, 2019.
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velis valdebuleba gamyidvelis winaSe Seasrula mesame pirma
(mosarCelem). es Sesruleba ki, srulad Seesabameba ssk-is 371-
e muxlis danawess, radgan mocemul SemTxvevaSi, arc kanoni-
dan da xelSekrulebidan da arc valdebulebis bunebidan ar
gamomdinareobs, rom movales (mopasuxes) piradad unda Sees-
rulebina valdebuleba.

im SemTxvevaSic, Tu mesame piri valdebulebis Sesrulebisas
SecdomiT fiqrobda, rom asrulebda Tavis valdebulebas, Tum-
ca ki, Seasrula sxva piris valdebuleba, aseT SemTxvevaSic val-
debuleba ar wydeba da mesame pirs SeuZlia movales wauyenos
usafuZvlo gamdidrebidan gamomdinare moTxovna.

sakasacio palatam gaiziara saapelacio palatis mosazreba, rom
dava unda gadawydes usafuZvlo gamdidrebis momwesrigebeli
normebiT, Tumca miiCnia, rom mopasuxis mimarT (gadaxdili Tan-
xis dabruneba) mosarCelis moTxovnis samarTlebrivi safuZ-
velia ara ssk-is 976-e da 978-e muxlebi, aramed ssk-is 371-e,
976-e muxlis me-2 nawili da ssk-is 986-e muxli.

sakasacio palatam miiCnia, rom, gansaxilvel SemTxvevaSi, ar-
sebobs ssk-is 986-e muxlis danawesis gamoyenebis winapiro-
bebi kerZod, mosarCelem Segnebulad gaistumra mopasuxis va-
li (Seasrula fuladi valdebuleba), riTac es ukanaskneli mo-
sarCelis xarjze gamdidrda (dazoga sakuTari qoneba), Sesaba-
misad, mosarCelem ganicada qonebrivi danaklisi. amasTan, sa-
marTlebrivma sikeTem mosarCelisagan (kreditoridan) mopa-
suxesTan (movalesTan) usafuZvlod gadainacvla.

387-e muxli

erT-erT saqmeSi,64 sakasacio sasamarTlom dausabuTeblad mi-
iCnia kasatoris argumenti, rom saapelacio sasamarTlos unda
gamoeyenebina ssk is 387-e muxliT gaTvaliswinebuli fuladi
valdebulebebis dafarvis rigiTobis wesi.

sasamarTlom aRniSna, rom miTiTebuli normis pirveli nawi-
lis danawesi gulisxmobs iseT SemTxvevas, rodesac movales

64 susg #as-1232-1155-2015, 27 ianvari, 2016.
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kreditoris mimarT gaaCnia ramdenime damoukidebeli valde-
buleba. mocemul SemTxvevaSi ki, saubaria ara ramdenime val-
debulebis Sesrulebaze, aramed erTi ZiriTadi valdebule-
bis Seusruleblobidan gamomdinare, damatebiT warmoSobili
pirgasamtexlos gadaxdis movaleobis Sesrulebaze.

rac Seexeba erT-erTi mopasuxis mier Setanili Tanxis meSveo-
biT ZiriTadi Tu damatebiTi valdebulebis dafarvis rigiTo-
basa da wess, sakasacio sasamarTlom miiCnia, rom gasaCivrebu-
li ganCinebiT, savsebiT sworad darCa ucvlelad saqalaqo sa-
samarTlos gadawyvetilebis debuleba, rom mxareTa Soris da-
debuli sakredito xelSekrulebis Tanaxmad, msesxeblis mier
sakredito valdebulebebis dasafaravad Semotanili an Caric-
xuli Tanxidan pirvel yovlisa, ifareba daricxuli jarima (ase-
Tis arsebobis SemTxvevaSi), Semdeg _ kreditze daricxuli
procenti, bolos ki _ kreditis ZiriTadi Tanxa. Sesabamisad,
mopasuxis mier gadaxdili 2800 aSS dolari marTebulad gamo-
aklda ara kreditis Zir Tanxas, aramed mosarCelis mier moT-
xovil jarimas.

388-e muxli

ssk-is 388-e muxliT gaTvaliswinebuli mowesrigeba dispo-
ziciuria, rac imas niSnavs, rom mxareTa SeTanxmebiT, Se-
saZlebelia, ZiriTadi da damatebiTi valdebulebebis Ses-
rulebis rigiTobisaTvis kanoniT gaTvaliswinebuli mowes-
rigebisagan gansxvavebuli wesis dadgena.

erT-erT saqmeSi,65 sakasacio palatam ixelmZRvanela ra ssk-is
388-e muxliT ganmarta, rom normiT gaTvaliswinebuli mowes-
rigeba dispoziciuria, rac imas niSnavs, rom mxareTa Se-
TanxmebiT, SesaZlebelia, ZiriTadi da damatebiTi valde-
bulebebis Sesrulebis rigiTobisaTvis kanoniT gaTvalis-
winebuli mowesrigebisagan gansxvavebuli wesis dadgena.
mxareTa ufleba, SeTanxmdnen valdebulebaTa Sesrulebis ri-
giTobaze, vrceldeba mxolod saaRsrulebo warmoebis dawye-
bamde.

65 susg #as-6-6-2018, 23 Tebervali, 2018.
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389-e muxli

ssk-is 389-e muxli gamoiyeneba mxolod im SemTxvevaSi, ro-
ca adgili aqvs denominacias anu fulis erTeulis (kursis)
gazrdas an Semcirebas. aseve, valutis Secvlas da erovnu-
li valutis hiperinflacias.

erT-erT saqmeSi,66 sakasacio palatam gaiziara qvemdgomi in-
stanciis sasamarTloebis msjeloba da daskvnebi ssk-is 389-e
muxlis ganmartebasTan dakavSirebiT. am normis gamoyeneba Se-
saZlebelia mxolod im SemTxvevaSi, roca adgili aqvs denomi-
nacias anu fulis erTeulis (kursis) gazrdas an Semcirebas.
aseve, valutis Secvlas da erovnuli valutis hiperinflaci-
as. vinaidan, qarTuli erovnuli valutis _ laris mimarT ze-
moT miTiTebul procesebs ar hqonia adgili, fuladi valde-
bulebebis Sesrulebis dros dauSvebelia ssk-is 389-e muxlis
gamoyeneba. am muxlis gamoyeneba dauSvebelia aseve, fulis kur-
sis normaluri gauaresebis drosac, radganac aRniSnuli pro-
cesi yvela qveyanaSi aRiniSneba. Sesabamisad, normis funqciu-
ri daniSnuleba mdgomareobs SemdegSi: igi gamoiyeneba maSin,
rodesac saxelmwifo fulis nominals cvlis an kidev maSin, ro-
desac adgili aqvs hiperinflacias (Zalian maRali inflacia,
romelic xSirad ganisazRvreba, rogorc inflacia, romlis yo-
velTviuri done, drois xangrZlivi monakveTis ganmavlobaSi
aRemateba 50 procents.) Tu saxelmwifos mier nominalis Sec-
vlas an hiperinflacias ar eqneba adgili, 389-e muxlis gamoye-
neba dauSvebelia (susg #as-130-122-2017, 24.03.2017).

389-e muxlis normatiuli Sinaarsi awesrigebs iseT samar-
TalurTierTobas, rodesac saxezea fuladi valdebuleba,
ra drosac, fuladi valdebulebis odenoba gansazRvru-
lia, Tumca, valdebulebis warmoSobis dRidan valdebule-
bis Sesrulebis dRemde, valutis kursi an fulis erTeuli
Seicvala.

gamyidvelsa da myidvels (mopasuxe) Soris dadebuli nasyi-
dobis xelSekrulebis pirobebs upiratesi mniSvneloba eni-
Weba valdebulebis Sesrulebis momwesrigebel zogad nor-
mebTan mimarTebiT, vinaidan xelSekruleba mxareTa Tavi-

66 susg #as-54-54-2018, 13 Tebervali, 2018.
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sufali nebis gamovleniT miRweul SeTanxmebas warmoad-
gens da mas urTierTobis samarTlebriv mowesrigebaSi upi-
ratesi Zala gaaCnia (ssk-is 319-e, 383-e, 427-e, muxlebi).

Tu vadamosuli valdebulebis warmoSobis dRe da valde-
bulebis faqtobrivad Sesrulebis dRe erTmaneTs ar emTxve-
va (vadagadacilebisas), kontragents kursTaSoris sxvao-
bis saxiT, zianis anazRaurebis moTxovnis ufleba aqvs.

erT-erT davaSi,67 sadac mosarCele (mesame piri) iTxovda mopa-
suxisaTvis (movale) mis mier erovnul valutaSi Sesrulebuli
fuladi valdebulebis, gacvliTi kursis Sesabamisad, ucxour
valutasTan mimarTebaSi arsebuli odenobiT dakisrebas, sa-
kasacio palatam ganmarta, rom fuladia iseTi valdebuleba,
romlis obieqtia gansazRvruli odenobis fuladi Tanxis ga-
daxda.

sakasacio palatam aRniSna, rom ssk-is 383-e muxlis Tanaxmad,
fuladi valdebuleba gamoixateba erovnul valutaSi. mxare-
ebs SeuZliaT fuladi valdebuleba daadginon ucxour valu-
taSic, Tu kanoniT es akrZaluli ar aris. valuta aris ama Tu im
qveynis fuladi erTeuli, romelic safuZvlad udevs qveynis
fulad sistemas.

sakasacio palatam aRniSna, rom movale valdebulia vali daab-
runos fuladi niSnebis imave raodenobiT, romelic Seesabame-
ba valdebulebis warmoSobis dros. fuladi valdebulebis Ses-
rulebis am princips `nominalizmis~ principi ewodeba da igi
aRiarebulia yvela ganviTarebuli qveynis kanonmdeblobiTa
da sasamarTlo praqtikiT.

fuladi valdebuleba Sesrulebulad iTvleba fuladi erTe-
ulis nominalebis odenobis dafarviT da ara am ukanasknelTa
msyidvelunarianobis safuZvelze, rac rogorc wesi, droSi
cvalebadi kategoriaa.

fuladi valdebulebis sagans warmoadgens fuladi niSnebis

67 susg #as-1298-2018, 22 marti, 2019, aseve, analogiur sakiTxze ix.: #as-
870-1138-05; #as-1512-1427-2012; #as-762-730-2016, 16 ianvari, 2017, #as-
130-122-2017, 24 marti, 2017, #as-1298-2018, 22.03.19, #as-1162-2018, 8
Tebervali, 2019, #as-1328-2019, 18 seqtemberi, 2020, #as-367-2019, 19
maisi, 2021.



76

garkveuli odenoba, Sesabamisad, fulis msyidvelobiTunari-
anobis cvalebadoba ar cvlis valis Tanxas da ar warmoadgens
gadasaxdeli Tanxis gadafasebis safuZvels. valdebuleba na-
kisr TanxaSi unda daifaros, vinaidan fuladi valdebulebis
sagans warmoadgens fuladi niSnebis garkveuli Tanxa.

sakasacio palatam ganmarta, rom ssk-is 389-e muxlis normati-
uli Sinaarsi awesrigebs iseT samarTalurTierTobas, rodesac
saxezea fuladi valdebuleba, ra drosac, fuladi valdebu-
lebis odenoba gansazRvrulia, Tumca, valdebulebis warmo-
Sobis dRidan valdebulebis Sesrulebis dRemde, valutis
kursi an fulis erTeuli Seicvala.

nominalizmis principi gamoiyeneba swored valis valutis
mimarT, xolo gadaxdis valutis Rirebulebis Secvla ki,
aranair gavlenas ar axdens valdebulebis ekonomikur Si-
naarsze.

sakasacio palatam ganmarta, rom „nominalizmis principi“ Se-
iZleba CaiTvalos samoqalaqo brunvaSi sajaro wesrigis gamo-
xatulebad. Tu mxareebi iTvaliswineben fulis kursis SesaZ-
lo cvlilebebs, maT SeuZliaT sxvadasxva daTqmiT Tavi daiz-
Rvion uaryofiTi Sedegebisagan. Tu amas ar eqneba adgili, no-
minalizmi samarTlis obieqturi nebiT, savaraudo piroba iq-
neba da, Sesabamisad, mxareebic TavianT Tavze aiReben misgan
mosalodneli uaryofiTi Sedegebis risksac.

sakasacio palatam ganmarta, rom ssk-is 389-e muxlis dana-
wesi ssk-is 398-e muxlTan mimarTebiT ZiriTadad, unda Ca-
iTvalos sagamonakliso normad, vinaidan igi awesrigebs
uSualod fulis erTeulis (kursis) Secvlis SemTxvevaSi
gansxvavebul samarTlebriv Sedegebs. ssk-is 398-e muxlis ga-
moyenebis umniSvnelovanesi winapiroba ki, xelSekrulebis da-
debis Semdeg garemoebaTa iseTi aSkara cvlilebaa, romelTa
gaTvaliswinebis SemTxvevaSi SeuZlebelia savaraudo iyos xel-
Sekrulebis dadebisadmi mxareebis (an erT-erTi maTganis) da-
intereseba. garemoebis cvlileba imdenad unda amZimebdes
erT-erTi mxaris mdgomareobas, rom misgan xelSekrulebis upi-
robo Sesrulebis moTxovna araTanazomierad unda xelyofdes
mis interesebs. Sesabamisad, Tu ganxiluli winapirobebi saxe-
zea fulis erTeulis, misi kursisa Tu valutis cvlilebis sa-
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xiT, aseT SemTxvevaSi, ssk-is 398-e muxlis danawess Sesabami-
si samarTlebrivi SedegebiT, upiratesoba unda mieniWos
nominalizmis principTan mimarTebiT, raTa daculi iyos
orive normis mizani. fulis kursis normaluri cvlileba
ar xvdeba am normis moqmedebis sferoSi da igi mxareTa ris-
kis sferos miekuTvneba.

Tu mxareebi saxelSekrulebo daTqmiT gaiTvaliswineben
fulis kursis (msyidvelobiTunarianobis) SesaZlo cvli-
lebebs, isini SeZleben Tavidan aicilon am garemoebis Se-
degad warmoSobili usiamovneba. Sesabamisad, xelSekrule-
baSi gakeTebuli sxvadasxva saxis daTqmebi warmoadgens er-
Tgvari dazRvevis saSualebas uaryofiTi Sedegebis riski-
sagan, xolo aseTi daTqmebis gauTvaliswineblobis SemTxve-
vaSi, TavisTavad imoqmedebs „nominalizmis principi.“ „no-
minalizmis principi“ SeiZleba Sefasdes, rogorc ekonomi-
kuri gagebiT fulis gadafasebis dauSveblobis wesis nor-
matiuli safuZveli. ekonomikuri faqtorebiT ganpirobe-
buli ryevebi ar cvlis fulis funqciur daniSnulebasa da
nominalur RirebulebaSi dafiqsirebuli valdebulebis
moculobas.

sakasacio palatam aRniSna, rom ssk-is 389-e muxlis gamoyeneba
SesaZlebelia mxolod im SemTxvevaSi, roca adgili aqvs deno-
minacias anu fulis erTeulis (kursis) gazrdas an Semcirebas.
aseve, valutis Secvlas da erovnuli valutis hiperinflaci-
as. vinaidan, qarTuli erovnuli valutis _ laris mimarT ze-
moT miTiTebul procesebs ar hqonia adgili, fuladi valde-
bulebebis Sesrulebis dros dauSvebelia ssk-is 389-e muxlis
gamoyeneba.

394-e muxli

sakasacio palatam ganmarta,68 rom xelSekrulebiT nakisri val-
debulebis darRvevisaTvis, zianis anazRaurebis dakisrebis
centralur da uzogades normas warmoadgens ssk-is 394. I mux-
li, romelic kreditors movalis mier valdebulebis darRve-

68 susg #as-934-2020, 25 marti, 2021.
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vis Sedegad warmoSobili zianis anazRaurebis moTxovnis uf-
lebas aniWebs (vaSakiZe g., saqarTvelos samoqalaqo kodeq-
sis komentari, wigni III, muxli 394-e, veli 2, Tbilisi, 2019).
aRniSnuli normiT gaTvaliswinebuli danawesis gamoyenebis wi-
napirobebia: 1. ziani; 2. qmedebis marTlwinaaRmdegoba; 3. mize-
zobrivi kavSiri 4. brali. zianis anazRaureba SeiZleba sxva-
dasxva formiT gamoixatos, magaliTad: procentis gadaxda
(403-e muxli), pirvandeli mdgomareobis aRdgena (408.1 muxli),
miuRebeli Semosavlis anazRaureba (411-e muxli) da a.S. (susg-
ebi: #as-915-855-2017, 14.09.2017, #as-681-652-2016, 17.02.2017).

396-e muxli

sasamarTlom deliqtiT miyenebuli zianis anazRaureba
mxolod pirvel mopasuxes-kompanias daakisra ssk-is 992-e,
326-e da 396-e muxlebis safuZvelze.

saqmis masalebis mixedviT,69 mopasuxeebi (kompania da misi Ta-
namSromeli) axorcielebdnen gazis mricxvelebis gareT gata-
nis samuSaoebs. mosarCelis binaSi samuSaoebis ganxorciele-
bisas, moxda gamoJonili da dagrovebuli bunebrivi airis afeT-
qeba, ramac gamoiwvia sarCelis aRZvra miyenebuli zianis anaz-
Raurebis moTxovniT. pirvel mopasuxes gadasaxdelad daekis-
ra _ 5026 lari materialuri zianis anazRaurebis mizniT, 4000
lari _ moraluri ziani, yovelTviuri sarCos saxiT _ 250 laris
gadaxda mosarCelis sasargeblod. masve daekisra yursasmeni
aparatis SeZenisaTvis gaweuli xarji _ 500 lari.

meore mopasuxe, romelic pirveli mopasuxesTan arsebuli sa-
xelSekrulebo urTierTobis safuZvelze asrulebda gansaz-
Rvrul samuSaoebs, ar iyo angariSvaldebuli mosarCelis wina-
Se. misi valdebuleba Semoifargleboda mxolod pirveli mo-
pasuxis mimarT.

sasamarTlom zianis anazRaurebis safuZvlad miuTiTa ssk-is
992-e muxli da daadgina, rom saxezea deliqturi pasuxismgeb-
lobis safuZvlebi. amasTan, gadawyvetilebis miRebisas, gamo-
iyena ssk-is 326-e da 396-e muxlebi. sasamarTlom aRniSna, rom

69 susg #as-660-660-2018, 10 ivlisi, 2018.
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ssk-is 326-e muxli, romelic miTiTebiTi saxis normaa, adgens
saxelSekrulebo valdebulebis maregulirebeli wesebis ga-
moyenebis SesaZleblobas sxva arasaxelSekrulebo valdebu-
lebaTa mimarT, Tu valdebulebis xasiaTidan sxva ram ar ga-
momdinareobs. ssk-is 396-e muxlis mixedviT ki, movalem Tavisi
kanonieri warmomadgenlis da im pirTa moqmedebisaTvis, ro-
melTac igi iyenebs sakuTar valdebulebaTa Sesasruleblad,
iseTive moculobiT unda agos pasuxi, rogorc sakuTari bra-
leuli moqmedebis dros. 992-e muxliT ki, dadgenilia deliq-
tiT miyenebuli zianis anazRaurebis wesi.

erT-erTi saqmis70 fabulis mixedviT, eqspeditorma saTanadod
ar Seasrula dakisrebuli valdebuleba, saxeldobr, gadam-
zidveli kompaniis SerCevisas man, sul mcire, martivi gauf-
rTxilebloba dauSva, radgan kompaniis saqmianoba kritikulad
ar Seiswavla da iseT pirs daavala tvirTis miReba da gadazid-
va, romlis reputacia saeWvo iyo (gadamzidveli ukrainis sa-
erTaSoriso saavtomobilo gadamzidvelTa asociaciis wevri
ar iyo da arc satransporto saSualebebi ericxeboda). moce-
mul SemTxvevaSi, tvirTi gadamzidvelisTvis gadacemis Sem-
deg daikarga. sakasacio sasamarTlom ssk-is 740-e da 396-e mux-
lebis safuZvelze miiCnia, rom eqspeditori mis mier SerCeu-
li damxmare piris braleuli moqmedebiT miyenebuli zianisaT-
vis iseTive moculobiT agebs pasuxs, rogorc sakuTari moqme-
debis dros.

398-e muxli

vinaidan kreditori ar daeTanxma Secvlili garemoebebi-
sadmi xelSekrulebis misadagebis SeTavazebas, movalem Sew-
yvita xelSekruleba.

konkretuli saqmis masalebis mixedviT,71 mxareTa Soris dade-
buli xelSekrulebiT mopasuxem aiRo valdebuleba, mesakuT-
ris saxlis demontaJisa da axali sacxovrebeli saxlis aSene-
bis Semdeg, mosarCelisaTvis amave misamarTze Sesabamisi sac-

70 susg #as-1626-2019, 17 ivnisi, 2020.
71 susg #as-793-742-2017, 17 ianvari, 2018.
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xovrebel farTi gadaeca. xelSekrulebiT mopasuxem ikisra
valdebuleba, axali saxlis aSenebamde mosarCelisaTvis yo-
velTviurad gadaexada binis qira. sasarCelo moTxovnas swo-
red, binis qiris anazRaureba warmoadgenda.

mSeneblobis procesSi mopasuxem daadgina, rom xelSekrule-
biT gaTvaliswinebuli 59 kv.m. sacxovrebeli farTis mSeneb-
loba SeuZlebeli iyo, vinaidan, sajaro reestris amonaweris
mixedviT, mosarCelis sakuTrebaSi iyo mxolod 56 kv.m. miwis
nakveTi. amasTan, valdebulebis Sesrulebas xels uSlida mi-
wis nakveTze arsebuli fizikuri garemoebebi, ganaSenianebis
normebi da mezobel SenobaTa mesakuTreebis poziciac.

mopasuxem werilobiT ganumarta mosarCeles, rom zemoxsene-
bulma faqtebma Secvlil garemoebebTan xelSekrulebis misa-
dagebis aucilebloba warmoSva da cvlilebebis gareSe SeuZ-
lebeli iqneboda xelSekrulebis Sesruleba. amasTan, mosar-
Celes mieca vada Tavisi werilobiTi poziciisa da alternati-
uli gamosavlis warsadgenad. mosarCelem uari ganacxada mo-
pasuxis yvela SeTavazebaze, Sedegad, werilobiTi Setyobine-
bis Semdeg mopasuxem calmxrivad, nawilobriv Sewyvita xel-
Sekruleba. kerZod, man uari ganacxada xelSekrulebiT gaTva-
liswinebuli binis qiris gadaxdaze. qvemdgomma sasamarTlo-
ebma mosarCelis moTxovna uaryves, rasac daeTanxma uzenaesi
sasamarTlo. sarCelis uaryofas safuZvlad daedo ssk-is 316.1.
da 398-e muxlebi.

sasamarTlom aRniSna, rom Seqmnil viTarebaSi, mopasuxem, ro-
melic ssk-is 316.1-e muxliT samarTlebrivad iboWeba, mesakuT-
res (kreditors) daupirispira is Sesagebeli, risi uflebac mas
ssk-is 398-e muxlidan gamomdinare gaaCnda da xelSekrulebis
Sesrulebaze uaris Tqmis uflebasac aniWebs (susg #as-758-
709-2017, 21.09.2017). amasTan, kreditors aRar aqvs ufleba, xel-
SekrulebiT nakisri uwindeli pirobebiT moiTxovos movali-
sagan (mopasuxisagan) valdebulebis Sesruleba _ qiris gadax-
da, radgan xelSekrulebis dadebis dros Tavad kreditorma
mcdari informacia miawoda sakuTrebis uflebis Sesaxeb mopa-
suxes, xolo Semdeg ar daeTanxma xelSekrulebis misadagebas
Secvlili garemoebebisadmi, rac praqtikulad, xelSekrule-
bis dadebis Semdeg gaxda cnobili mopasuxisaTvis da arc al-
ternatiuli gadawyvetis gzis moZiebas daeTanxma.
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sxva saqmeSi,72 sakasacio sasamarTlom aRniSna, rom xelSekru-
lebis mxareebi miuxedavad imisa, rom xelSekrulebis pirobebs
ar arRveven, iZulebulni xdebian, obieqturi viTarebis gamo,
uari Tqvan xelSekrulebaze. valdebulebis Sesrulebis pro-
cesSi mxareebi SeiZleba aRmoCndnen iseT garemoebaTa winaSe,
romelTac ar SeiZleba gavlena ar moaxdinon valdebulebis sa-
valdebulo xasiaTze. mxareTa mier winaswar gaTvlili ucvle-
li garemoebani, SesaZlebelia, rom cvalebadi aRmoCndes. es
iseTi garemoebebia, romlebic arsebiTad cvlian saxelSekru-
lebo wonasworobas da mxareTa urTierTmxriv SesrulebaTa ar-
sebiT disbalanss iwveven. Secvlili garemoebebidan erT-er-
Ti yvelaze gavrcelebuli garemoebaa fasebis zrda da fulis
inflacia.

gansaxilvel SemTxvevaSi, mosarCelis moTxovnis samarTleb-
rivi safuZveli ssk-is 398-e, 399-e, 581-e muxlebia. meijarem
xelSekrulebis Secvlili garemoebebisadmi misadageba im faq-
tis gaTvaliswinebiT moiTxova, rom erovnuli kursis cvli-
lebam saijaro qiris cvlilebis aucilebloba ganapiroba, rac
mosarCeles did zians ayenebda. meijaris amgvari moTxovna ssk-
is 398.1. muxlis danawess Seesabameba, Tumca, vinaidan moija-
rem uari ganacxada xelSekrulebis Secvlil garemoebebTan mi-
sadagebaze, sazogadoebas warmoeSva ssk-is 398.3 muxliT gaT-
valiswinebuli xelSekrulebaze uaris Tqmis ufleba.

nardobis xelSekrulebidan gamomdinare davaSi,73 sakasacio pa-
latam aRniSna, rom miaxloebiTi xarjTaRricxvis gazrdis Sem-
TxvevaSi, ssk-is 631 e muxlis meore nawilTan mimarTebaSi Se-
saZlebelia dadges ssk-is 398-e muxliT gaTvaliswinebuli _
xelSekrulebis misadageba Secvlili garemoebebisadmi _ ga-
moyenebis saWiroeba.

Secvlili garemoebebisadmi xelSekrulebis misadageba Sesru-
lebis garTulebis samarTlebriv Sedegad ganixileba. xelSek-
rulebis adaptacia Cveulebriv, grZelvadian saxelSekrule-
bo urTierTobaSi gamoiyeneba Secvlili garemoebebis gavle-
niT, mxareTa ekonomikur interesebs Soris wonasworobis rRve-

72 susg #as-1475-1395-2017, 3 aprili, 2018.
73 susg #as-1344-2019, 6 dekemberi, 2019, aseve, susg-ebi: #as-220-209-

2017, 20 aprili, 2018, #as-251-2021, 11 ivnisi, 2021.
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visas, ekonomikuri interesis SenarCunebis gaTvaliswinebiT,
samomavlo TanamSromlobis uzrunvelyofis mizniT.

Secvlili garemoebebisadmi xelSekrulebis misadagebis upi-
ratesoba im SemTxveviTac vlindeba, rodesac pirvandeli
mdgomareobis aRdgena da zianis anazRaureba ver ubrunebs mxa-
reebs maT Tavdapirvel mdgomareobas. Tu saxelSekrulebo
daTqmebiT mxareebma gamoricxes Secvlili garemoebebis Se-
saZlo gavlena valdebulebis mboWav Zalaze da am gavleniT ga-
mowveuli samarTlebrivi SedegebisaTvis pasuxismgebloba, sa-
samarTlo uflebamosilia ugulebelyos es SeTanxmeba samar-
Tlianobisa da Tanasworuflebianobis principebis uzrunvel-
yofis mizniT.

sakasacio palatam aRniSna, rom Secvlil garemoebebTan xel-
Sekrulebis misadagebis Taobaze, mxareTa molaparakeba unda
daemyaros keTilsindisierebis princips.

ssk-is 398-e muxliT gaTvaliswinebuli (xelSekrulebis misa-
dageba Secvlili garemoebebisadmi) Secvlili garemoebebi ar-
Tulebs Sesrulebas im donemde, rom misi Sesrulebis moTxov-
na, rogori gamarTlebuli safuZvelic ar unda gaaCndes meore
mxares, ewinaaRmdegeba samoqalaqo brunvisaTvis damaxasiaTe-
bel sikeTeTa samarTliani (ekvivalenturi) gacvlisa da keTil-
sindisierebis moTxovnebs, rac SeiZleba, ganpirobebuli iyos,
rogorc Sesrulebis Rirebulebis gazrdiT, ise _ misi Semci-
rebiT. myari xarjTaRricxvis mniSvnelovnad gadaWarbebis Sem-
TxvevaSi, menardes SeuZlia, SemkveTs mosTxovos xelSekru-
lebis misadageba Secvlili garemoebebisadmi (susg #as-397-
381-2016, 1 ivlisi, 2016).

399-e muxli

gansaxilvel SemTxvevaSi,74 sakasacio palatam saqmeze dadge-
nili garemoebebisa da mtkicebulebebis safuZvelze ar gaizi-
ara kasatoris mosazreba rom mas pativsadebi mizezi gaaCnda
ijaris saxelSekrulebo urTierTobis calmxrivad Sewyveti-
saTvis.

74 susg #as-1376-2020, 11 marti, 2021.
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sakasacio palatam ganmarta, rom xelSekrulebis Sewyveta Se-
saZlebelia, ganxorcieldes mxolod maSin, Tu igi xelSekru-
lebis adaptaciasTan SedarebiT ukeTesad uzrunvelyofs mxa-
reTa ormxriv interesebs da amasTan, SewyvetiT ziani ar adge-
ba sajaro an mesame pirebis interesebs. umTavresia, rom Sec-
vlili garemoebebisadmi xelSekrulebis misadageba, iseve ro-
gorc valdebulebis Sesrulebis garTulebis an SeuZleblo-
bis safuZvliT saxelSekrulebo pasuxismgeblobisgan gaTavi-
sufleba, ar iwvevs saxelSekrulebo Tavisuflebis principis
xelyofas. mocemul SemTxvevaSi, kasatoris (moijare) miTiTe-
ba saijaro qiris maRal odenobaze, ver iqneba miCneuli saija-
ro urTierToba moSlis safuZvlad, aramed SesaZlebelia gan-
xiluli yofiliyo moijaris mxridan saijaro qiris Semcirebis
konteqstSi. grZelvadiani xelSekrulebis Sewyveta marTlzo-
mierad iqneba miCneuli, Tu xelSekrulebis vadamde Sewyveta
ganpirobebulia pativsadebi safuZvliT. pativsadebi safuZ-
vlis normatiul ganmartebas ssk-is 399-e muxli Seicavs da ad-
gens, rom safuZveli pativsadebia, Tu saxezea dauZleveli Za-
la an sxva raime ormxrivi da ara calmxrivi interesi, rac sa-
xelSekrulebo urTierTobis gagrZelebas SeuZlebels xdis.
Tu xelSekrulebis Sewyveta mxolod calmxrivi interesiT
aris ganpirobebuli, aseT SemTxvevaSi, mxares saxelSekrule-
bo urTierTobis gagrZeleba unda moeTxovos, xolo im SemTxve-
vaSi, Tu mxare mainc wyvets saxelSekrulebo urTierTobas, aR-
niSnuli SewyvetiT meore mxares ziani ar unda miadges, rac
niSnavs, rom xelSekrulebis moqmedebis mTeli periodisaTvis
winaswar ganxorcielebuli Sesruleba ukan ar unda dabrun-
des, xolo im SemTxvevaSi, Tu Sesruleba winaswar ganxorcie-
lebuli ar aris, aseT SemTxvevaSi, mxares aramarTlzomierad
saxelSekrulebo urTierTobis Sewyvetis safuZvliT dakar-
guli Semosavlis saxiT zianis anazRaurebis moTxovnis ufle-
ba aqvs, rac sxva araferia, Tu ara ziani, romelic Tavisi arsiT,
aramarTlzomierad Sewyvetili xelSekrulebis moqmedebis pe-
riodisaTvis misaRebi Sesrulebaa. grZelvadian urTierToba-
Si mxolod erTi mxaris interesiT valdebulebiTsamarTleb-
rivi urTierTobis Sewyvetis pirobebSi, pasuxismgebloba ar
dadgeba magaliTad, rodesac damqiravebeli (moijare) gamqi-
ravebels (meijares) sxva misTvis misaReb damqiravebels Ses-
Tavazebs, romelic qiravnobis urTierTobas igive pirobebiT,
kerZod, igive vadiT, anazRaurebiT da a. S. gaagrZelebs.



84

403-e muxli

erT-erT davaSi,75 sakasacio palatam aRniSna, rom ssk-is 625.1.
muxlis mixedviT, procenti aris perioduli sazRauri sxvisi
fuladi kapitaliT sargeblobisaTvis anu es aris kompensacia
fuladi saSualebis „droebiTi“ dakavebisaTvis. saprocento
valdebuleba damatebiTi anu aqcesoruli valdebulebaa da igi
efuZneba mTavar valdebulebas, rogoricaa kapitalTan dakav-
Sirebuli valdebuleba. amdenad, sesxis dros, procentis ga-
daxdis valdebuleba ukavSirdeba mTavar sasesxo valdebule-
bas. erTmaneTisagan unda gaimijnos ssk-is 625-e muxlis I nawi-
liTa da 403-e muxlis  I nawiliT gaTvaliswinebuli procenti.
dasaxelebul normaTa analizi cxadyofs, rom 625-e muxliT
gaTvaliswinebuli procenti, romelic Tavisi SinaarsiT sar-
gebelia, gansxvavdeba 403-e muxliT gaTvaliswinebuli procen-
tisagan, romelic is ziania, rac kreditorma ganicada movalis
mxridan fuladi valdebulebis Sesrulebis vadis gadacile-
biT.

408-e muxli

erT saqmeSi,76 sakasacio sasamarTlom aRniSna, rom ssk-is 394-e
muxlis pirveli nawilis Tanaxmad, valdebulebis darRveva zo-
gadi formulirebaa da igi SeiZleba sxvadasxva formiT gamoi-
xatos, maT Soris, arajerovan SesrulebaSi. mtkicebis tvir-
Tis obieqturad da samarTlianad ganawilebis pirobebSi, ro-
gorc zianis miyenebis faqtis, aseve, gancdili zianis odeno-
bis damtkicebis tvirTi mosarCelis (kreditoris) mxarezea. sa-
kasacio palatam ganmarta, rom ziani aris kanoniT gaTvaliswi-
nebuli anazRaurebadi sxvaoba „unda-yofiliyo“ da „aris _
mdgomareobas“ Soris (sxvaobis hipoTeza). samoqalaqo kodeq-
sis 408-e muxlis pirveli nawilis Tanaxmad, pirma, romelic
valdebulia aanazRauros ziani, unda aRadginos pirvandeli
mdgomareoba, anu mdgomareoba romelic iarsebebda, rom ara
valdebulebis darRveva (Totalreparation-is principi). amasTan,
mniSvneloba ara aqvs, Tu ramdenad maRalia movalis braleu-

75 susg #as-301-2021, 25 ivnisi, 2021.
76 susg #as-344-2019, 12 Tebervali, 2021.
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lobis (ganzraxva Tu gaufrTxilebloba) xarisxi zianis dad-
gomaSi. Tumca, es wesi izRudeba, Tu kreditori Tanabraleu-
lia.

ssk-is 411-e muxli kidev ufro akonkretebs 408-e muxlSi mo-
cemul zianis srulad anazRaurebis princips. sruli anazRau-
reba exeba ara saerTod zians, romelic SeiZleba vinmem ganica-
dos, aramed im zians, romelic samoqalaqo pasuxismgeblobis
saerTo safuZvlebidan gamomdinare anazRaurebadia. anazRa-
urebas eqvemdebareba is ziani, romelic movalisaTvis winas-
war iyo savaraudo da warmoadgens zianis gamomwvevi moqmede-
bis uSualo Sedegs. rodesac xelSekrulebis mxare kisrulobs
valdebulebas, mas mxedvelobaSi aqvs mxolod im riskis aReba,
romelic kanonzomierad aris dakavSirebuli xelSekrulebis
SesrulebasTan. aRniSnulidan gamomdinare, misgan SeiZleba
moTxovnil iqnes mxolod im zianis anazRaureba, romelic xel-
Sekrulebis darRvevis normalur Sedegad aRiqmeba.

ssk-is 412-e muxli movales aTavisuflebs iseTi riskebisagan,
rac miuRebelia qonebrivi pasuxismgeblobis Cveulebrivi prin-
cipebisaTvis. mosarCelem unda daamtkicos, rom mis mier gan-
cdili ziani aris xelSekrulebis darRvevis Cveulebrivi da
normaluri Sedegi. zianis savaraudoba dgindeba gonivrulobis
TvalsazrisiT da ar ganisazRvreba konkretuli xelSekrule-
bis damrRvevis subieqturi SesaZleblobebiT. movalem ziani yo-
velTvis unda aanazRauros, magram xelSekrulebiT nakisri ris-
kis farglebSi (susg-is 2012 wlis 11 ivnisis ganCineba saqmeze
#as-630-593-2012). analogiur daTqmebs Seicavs evropuli saxel-
Sekrulebo samarTlis principebis 8:101-e (2) da unidruas sa-
xelSekrulebo principebis 7.1.7-e (1) muxlebi (sus-s mniSvnelo-
vani ganmarteba #as-459-438-2015, 07 oqtomberi, 2015).

erT-erT saqmeSi,77 sakasacio sasamarTlom ganmarta, rom val-

77 susg #as-862-2016, 26 ivlisi, 2019. ix. aseve, susg-ebi: #as-1002-923-
2017, 12 ianvari, 2018, #as-218-2019, 17 maisi, 2019, #as-112-105-2017, 6
Tebervali, 2019, #as-1322-2018, 04 aprili, 2019, #as-115-2019, 17 iv-
lisi, 2019, #as-1597-2018, 25 ianvari, 2019, #as-1775-2018, 31 oqtombe-
ri, 2019, #as-1723-2019, 19 marti, 2020, #as-1790-2019, 24 Tebervali,
2020, #as-1945-2018, 29 maisi, 2020, #as-1633-2019, 9 marti, 2020, #as-
1343 -2020, 16 aprili, 2021, #as-243-2021, 4 ivnisi, 2021, #as-464-2021,
14 ivlisi, 2021.
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debulebis darRveva samoqalaqosamarTlebrivi pasuxismgeb-
lobis dadgomis safuZvelia, romelic iuridiuli pasuxismgeb-
lobis saxea. samoqalaqosamarTlebrivi pasuxismgeblobis for-
maTagan zianis anazRaurebas aqvs universaluri mniSvneloba
da gamoiyeneba samoqalaqo uflebaTa darRvevis yvela SemTxve-
vaSi, maSin roca sxva formebis gamoyenebaze pirdapir uTiTebs
kanoni an xelSekruleba konkretuli samarTaldarRvevisas. sa-
moqalaqosamarTlebrivi pasuxismgebloba, pasuxismgebloba
erTi kontrahentisa, meores winaSe, samarTaldamrRvevisa _
dazaralebulis winaSe, dakavSirebulia ara pirovnuli Tavi-
suflebis boWvasTan, rogorc istoriul warsulSi, aramed mo-
valis mxolod qonebis SemcirebasTan.

qonebrivi pasuxismgeblobis valdebul pirze dasakisreblad
saWiroa, rom saxeze iyos samarTaldarRvevis Semadgenloba.
Semadgenlobis organizms qmnis samarTlebrivad faseul su-
bieqtur da obieqtur garemoebaTa erToblioba, romelTa Ta-
naarseboba movaleze pasuxismgeblobis dakisrebis safuZve-
lia. am Semadgenlobis elementebia: samarTaldarRvevis Sede-
gad miyenebuli ziani; damrRvevis marTlsawinaaRmdego qmede-
ba; mizezobrivi kavSiri marTlsawinaaRmdego qmedebasa da dam-
dgar Sedegs Soris; samarTaldarRvevis brali.

sakasacio palatam aRniSna, rom warmoSobis safuZvlebis mixed-
viT, ganasxvaveben saxelSekrulebo da arasaxelSekrulebo zi-
ans. arasaxelSekrulebo zianis uzogadesi da centraluri nor-
maa ssk-is 992-e muxli, romelic ganamtkicebs braleuli pasu-
xismgeblobis princips da dazaralebuls (kreditors) _ val-
debuli piris mimarT zianis anazRaurebis moTxovnis uflebas
aniWebs. aRniSnuli muxlis gamoyenebis winapirobebia: ziani;
qmedebis marTlwinaaRmdegoba; mizezobrivi kavSiri da brali
(e.w. „generaluri deliqti“).

samoqalaqo samarTalSi zianSi moiazreba qonebaze an samar-
Tlebrivad dacul sxva sikeTeze garkveuli zemoqmedebiT ga-
mowveuli uaryofiTi Sedegi. ziani warmoadgens samarTaldar-
Rvevis Semadgenlobis aucilebel elements. Tu araa ziani, arc
qonebrivi pasuxismgeblobis sakiTxi SeiZleba dadges. ziani
swored rom marTlsawinaaRmdego moqmedebis Sedegia. igi war-
moadgens samarTlebrivi sikeTis xelyofis Sedegs.
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sakasacio palatam miuTiTa, rom ziani warmoadgens piris qo-
nebrivi da araqonebrivi interesebis misi nebis gareSe xelyo-
fas, risi anazRaurebac aRiarebulia brunvis wes-CveulebebiT
da SezRuduli ar aris kanonmdeblobiT. rogorc saqarTvelos
samoqalaqo kodeqsi aseve, ganviTarebuli qveynebis kanonmdeb-
loba, erTmaneTisagan ganasxvavebs qonebriv da araqonebriv zi-
ans. qonebrivi ziani qonebrivi sikeTis xelyofiT Semoifargle-
ba. araqonebrivi ziani etimologiurad, moraluri zianis iden-
turia. qonebriv zianSi igulisxmeba ara mxolod dazaralebu-
lis qonebrivi aqtivebis Semcireba, aramed pasivebis gazrdac.
ssk-is 408-e muxlis Tanaxmad, pirma, romelic valdebulia aa-
nazRauros ziani, unda aRadginos is mdgomareoba, romelic
iarsebebda, rom ar damdgariyo anazRaurebis mavaldebulebe-
li garemoeba.

rogorc zianis miyenebis faqtis aseve, gancdili zianis ode-
nobis damtkicebis tvirTi awevs dazaralebul mxares anu kre-
ditors, romelic sasamarTlo procesSi warmoadgens mosar-
Celes. zianis anazRaurebis odenoba ar unda aRematebodes re-
alurad gancdili danakargebis jams. is ar unda atarebdes mo-
valis mimarT sadamsjelo xasiaTs da ar unda warmoadgendes
sajarimo sanqcias, rameTu valdebulebis darRvevisaTvis sa-
moqalaqosamarTlebrivi pasuxismgeblobis arsi mdgomareobs
kreditorisaTvis miyenebuli zianis anazRaurebaSi da ara mo-
valis dasjaSi. zianis anazRaurebis instituti mimarTulia
valdebulebis darRvevis prevenciisa da mxareTa interesTa
wonasworobis aRdgenaze. sajarimo sanqciebi qarTuli samar-
TlisaTvis ucxoa. zianis anazRaureba gulisxmobs Semdegi
principebis dacvas: zianis srulad anazRaureba; usafuZvlo
gamdidrebis ardaSveba; adekvaturoba.

sakasacio palatam aRniSna, rom ziani marTlsawinaaRmdego
qmedebiT unda iyos miyenebuli. winaaRmdeg SemTxvevaSi, ro-
gorc wesi, zianis anazRaurebis sakiTxi ar dadgeba. marTlsa-
winaaRmdegod moqmedebs is, vinc arRvevs samarTlebriv dana-
wesebs, samarTlis normaTa moTxovnebs. marTlwinaaRmdegoba
obieqturi niSania samarTaldarRvevisa da misi arseboba araa
damokidebuli movalis cnobierebis xasiaTze anu acnobiereb-
da Tu ara movale Tavisi qmedebis samarTlebriv xasiaTs. mTa-
varia, rom movalis qmedeba ar Seesabameba kanonis moTxovnebs
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samoqalaqo samarTalSi, marTlsawinaaRmdegod miiCneva sxva
pirTa daculi interesis xelyofa. marTlwinaaRmdegoba moi-
cavs rogorc kanoniT dadgenili wesebis, ise xelSekrulebiT
gaTvaliswinebuli pirobebis darRvevas.

sakasacio palatam miuTiTa, rom mizezobrivi kavSiri samar-
TaldarRvevis erT-erTi aucilebeli elementia. anazRaurde-
ba mxolod iseTi ziani, romelic marTlsawinaaRmdego qmede-
biT iyo gamowveuli. imisaTvis, rom movales daekisros pasu-
xismgebloba valdebulebis darRvevisaTvis, yovel konkre-
tul SemTxvevaSi unda gairkves, warmoadgens Tu ara ziani mo-
valis moqmedebis uSualo Sedegs. Tu mizezobrivi kavSiri sa-
xezea, arsebuli ziani anazRaurdeba srulad, miuxedavad imi-
sa, Tu ra odenobisaa es ziani an ramdenad maRalia movalis bra-
leuloba damdgar SedegSi. es wesi ar moqmedebs maSin, rode-
sac kreditori Tavadac aris pasuxismgebeli damdgari Sedegi-
saTvis (ssk-is 415-e muxli), piris marTlsawinaaRmdego qmede-
ba mxolod maSinaa zianis mizezi, roca is uSualodaa dakavSi-
rebuli damdgar zianTan. amgvarad, anazRaurebas eqvemdeba-
reba mxolod is ziani, romelic misi gamomwvevi qmedebis uSua-
lo, aucilebeli, pirdapiri Sedegia.

brali samarTaldarRvevis Semadgenlobis umniSvnelovanesi
subieqturi elementia.  bralis samarTlebrivi kategoria gan-
sakuTrebuli iuridiuli mniSvnelobis mqonea, rogorc konti-
nenturi, ise saerTo samarTlis sistemaSi. samoqalaqo samar-
TalSi ganasxvaveben bralis or formas: ganzraxva (dolus) da ga-
ufrTxilebloba (culpa), romlebic piris qmedebis subieqturi
Semadgenlobis elementebia.

sruli anazRaureba exeba ara saerTod zians, romelic Se-
iZleba vinmem ganicados, aramed im zians, romelic samoqa-
laqo pasuxismgeblobis saerTo safuZvlebidan gamomdina-
re anazRaurebadia.

konkretul davaSi,78 sasamarTlom ganmarta, rom mxareTa So-
ris mtkicebis tvirTis ganawilebis principidan gamomdinare,
mosarCele valdebulia, daamtkicos zianis arseboba da misi
moculoba aseve, mizezobrivi kavSiri qmedebasa da damdgar Se-

78 susg #as-1843-2018, 5 marti, 2019, #as-1982-2018, 16 maisi, 2019.
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degs Soris, anu mopasuxis moqmedeba unda iyos aramarto bra-
leuli, aramed zianis gamomwvevic, Sesabamisad, zianis mimye-
nebelma unda daamtkicos mis qmedebaSi marTlwinaaRmdegobi-
sa da bralis ararseboba (susg #as-191-183-2016, 19.04.16). am-
denad, pirs zianis anazRaureba daekisreba im SemTxvevaSi, Tu
arsebobs zianis miyenebisaTvis pasuxismgeblobis dakisrebis
pirobebi, kerZod, Tu saxezea ziani, ziani miyenebulia mar-
TlsawinaaRmdego qmedebiT da marTlsawinaaRmdego qmedeba-
sa da zians Soris arsebobs mizezobrivi kavSiri. amasTan, sru-
li anazRaureba exeba ara saerTod zians, romelic SeiZleba
vinmem ganicados, aramed im zians, romelic samoqalaqo pasu-
xismgeblobis saerTo safuZvlebidan gamomdinare anazRaure-
badia.

kanonmdebeli zianis mimyeneblis mier zianis naturiT res-
tituciis princips upiratesobas aniWebs.

erT-erT saqmeSi, sakasacio sasamarTlom ganmarta,79 rom zia-
nis anazRaurebis mavaldebulebeli garemoebis ararsebobis
SemTxvevaSi, navaraudevi samarTlebrivi mdgomareobis aRdge-
nis orientiri ganmtkicebulia ssk-is 408-e muxlSi, romlis
normatiuli miznidan gamomdinareobs, rom ganxorcieldes im
viTarebis aRdgena, romelic arsebobda zianis anazRaurebis
mavaldebulebeli garemoebis dadgomamde, e. i. valdebulebis
darRvevamde. normidan gamomdinareobs daskvna, rom ziani aris
is qonebrivi danaklisi, romelic ar dadgeboda, rom ara val-
debulebis darRveva. aRniSnuli muxlis Tanaxmad, zianis ga-
momwvevma pirma unda aRadginos is Tavdapirveli mdgomareo-
ba, romelic zianis gamomwvevi movlenis gareSe iarsebebda. na-
turiT restituciis damabrkolebel garemoebas pirveladi
mdgomareobis aRdgenis SeuZlebloba warmoadgens (ssk-is 409
muxli). amdenad, kanonmdebeli zianis mimyeneblis mier zianis
naturiT restituciis princips upiratesobas aniWebs, kerZod,
dazaralebuls ara aqvs ufleba zianis mimyenebels naturiT
restituciis nacvlad, fuladi anazRaureba mosTxovos, Tu
restitucia SesaZlebelia da is araTanazomierad did dana-
xarjs ar moiTxovs.

79 susg #as-9-2019, 17 aprili, 2019, analogiur sakiTxze ix.: susg-ebi: as-
98-93-2010, 8 ivnisi, 2010, #as-78-2019, 25 aprili, 2019.
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konkretul davaSi,80 mosarCelem moiTxova mopasuxisaTvis
sssk-is 199.3 muxliT gaTvaliswinebuli sarCelis uzrunvel-
yofis RonisZiebis gamoyenebiT miyenebuli zaralis anazRau-
reba.81 sasamarTlom ssk-is 408.1, 411-e da 412-e muxlebis safuZ-
velze nawilobriv daakmayofila sarCeli da aRniSna, rom fu-
ladi valdebulebis Seusrulebloba kreditors yovelTvis
ayenebs zians da, sxvagvari valdebulebis SeusruleblobiT
gamowveuli zianisgan gansxvavebiT, gansakuTrebuli mtkiceba
ar sWirdeba arc zianis miyenebis faqtsa da arc misi odenobis
dadgenas (susg-ebi: #as-962-2020, 23.12.2020; #as-566-2020,
29.09.2020; #as-992-950-2013, 4.03.2014; #as-1843-2018, 5.04.2019).

sakasacio palatam daaskvna, rom sasamarTlos kanonier ZalaSi
Sesuli gadawyvetilebiT sarCelis nawilobriv dakmayofile-
bisas, mopasuxes sarCelis dakmayofilebuli nawilis propor-
ciulad ziani ar unda aunazRaurdes, radgan amave gadawyve-
tilebis Sesabamisad, miTiTebul nawilSi ziani ver iarsebebs.

Sesabamisad, sasamarTlos kanonier ZalaSi Sesuli gadawyveti-
lebiT, msesxeblis sarCelis dakmayofilebuli nawilis Sesa-
bamisi procenti (32.43%) zianis (20 000 aSS dolari) angariSSi
ar unda CaiTvalos da mosarCeles mis anazRaurebaze uari un-
da eTqvas.

ssk-is 636-e muxli zians miuRebeli Semosavlis saxiT ar iT-
valiswinebs.

menardis mier Sesrulebuli samuSaos Rirebulebisa da xel-
Sekrulebis moSliT miyenebuli zianis anazRaurebis moTxov-
niT warmoebul erT-erT saqmeSi,82 SemkveTi moiTxovda nardo-
bis xelSekrulebis Sewyvetis Semdeg zianis srulad gamoric-
xvas.

sakasacio sasamarTlom miuTiTa, rom marTalia, xelSekrule-
ba „saxelmwifo Sesyidvebis Sesaxeb“ saqarTvelos kanonis sa-
fuZvelze daido, gansaxilveli dava ki, konkretuli, nardo-
bis samarTlebrivi urTierTobidan aris warmoSobili, rome-
lic im uflebebsa da movaleobebs gulisxmobs, rac erTmane-

80 susg #as-115-2020, 11 Tebervali, 2021.
81 susg #as-115-2020, 11 Tebervali, 2021.
82 susg #as-468-442-2014, 28 ianvari, 2016.
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Tis mimarT SemkveTsa da menardes aqvT. Sesabamisad, davis
uSualo materialursamarTlebrivi safuZveli samoqala-
qo kanonmdeblobaa. mocemul SemTxvevaSi ki, nardobis xel-
Sekrulebis momwesrigebeli specialuri normebidan gamomdi-
nare, romliTac saxelSekrulebo boWvis farglebSi, mxareTaT-
vis mxolod amgvari urTierTobisTvis damaxasiaTebeli speci-
fikuri wesebi dgindeba, SemkveTma xelSekrulebis moSliT mi-
yenebuli ziani unda aanazRauros. Sesabamisad, usafuZvloa ka-
satoris argumenti „saxelmwifo Sesyidvebis Sesaxeb“ saqarTve-
los kanonis safuZvelze zianis gamoricxvasTan dakavSirebiT.

sasamarTlom aRniSna, rom menardis interesebis dasacavad da
mxareTa Soris uflebebisa da movaleobebis gonivruli balan-
sis SesanarCuneblad, SemkveTs ekisreba valdebuleba, xelSek-
rulebis moSlis SemTxvevaSi, menardes aunazRauros Sesru-
lebuli samuSao da xelSekrulebis moSliT miyenebuli ziani
(#as-697-663-2015, 15.12. 2015).

sakasacio sasamarTlom miuTiTa, rom xelSekrulebis Sesru-
lebuli nawilis mimarT kanoni adgens SeTanxmebuli sazRau-
ris anazRaurebis valdebulebas, xolo Seusrulebeli nawilis
mimarT xelSekrulebis moSliT miyenebuli zianis anazRaure-
bas. xelSekrulebis moSliT miyenebuli ziani ki, is xarjebia,
romelic menardem ukve Sesrulebuli Tu jer kidev Seusru-
lebeli (Tumca samomavlod Sesasrulebeli) samuSaosTvis gai-
Ro. am xarjis gawevis mtkicebis tvirTi yovel konkretul Sem-
TxvevaSi, menardes ekisreba, anu man unda amtkicos, Tu ra zi-
ani miadga xelSekrulebis moSliT.

aRniSnuli msjelobis gaTvaliswinebiT, sakasacio sasamar-
Tlom miiCnia, rom samarTlebrivad dausabuTebelia kasato-
ris moTxovna, dRg-is Tanxis, romelic mosarCelis mier Ses-
rulebuli samuSaosaTvis unda yofiliyo gadaxdili da, misi
gadauxdelobis gamo, daricxuli sauravis yoveldRiurad _ ga-
dawyvetilebis aRsrulebamde, dakisrebaze uaris Tqmis Tao-
baze. es menardisaTvis faqtobrivad damdgari e. w. sakom-
pensacio ziania da igi unda anazRaurdes.

 sakasacio palatam SemkveTis pretenzia miuRebeli Semosav-
lisa da bankis mier daricxuli jarimis dakisrebis nawilSi da-
sabuTebulad CaTvala da ganmarta, rom ssk-is 636-e muxlis
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ganmartebidan gamomdinareobs, rom norma zians miuRebe-
li Semosavlis saxiT ar iTvaliswinebs.

sasamarTlom aRniSna, rom SemkveTis mier xelSekrulebis moS-
liT miyenebuli ziani imdagvaradac rom ganimartos, rom masSi
miuRebeli Semosavalic moiazrebodes, mosarCelis am moTxov-
nas safuZveli mainc ecleba, vinaidan mocemul SemTxvevaSi,
miuRebeli Semosavlis saxiT zianis anazRaurebis moTxovnis
uflebaze mxareebma uari Tqves. am SesaZleblobas iTvaliswi-
nebs ssk-is 410-e muxli. kanonmdebelma saxelSekrulebo val-
debulebis darRvevisas dauSva pasuxismgeblobis gamoricxvis
Sesaxeb mxareTa SeTanxmebis SesaZlebloba anu xelSekrule-
biT SesaZloa, mxareebma, zianis anazRaurebis valdebulebas-
Tan mimarTebiT, pasuxismgebloba srulad an nawilobriv Sez-
Rudon an gamoricxon. Tumca, pasuxismgeblobisagan gaTavisuf-
lebis an misi SezRudvis Sesaxeb SeTanxmeba zianis anazRaure-
bis valdebulebis gamoricxvisa Tu misi garkveuli farglebiT
SezRudvis Sesaxeb unda ganimartos mxareTa interesebis da-
balansebis farglebSi. mocemul SemTxvevaSi, saxelSekrule-
bo moTxovnis damfuZnebeli samarTlebrivi norma xelSekru-
lebis moSlis sagamonakliso wess adgens. Sesabamisad, aseTi
SeTanxmeba miT ufro SesaZlebelia, rodesac mxare valdebu-
lebas ki ar arRvevs, aramed nardobis momwesrigebeli specia-
luri normiT ganmtkicebul xelSekrulebis moSlis uflebas
iyenebs. miTiTebuli normis sxvagvari ganmartebis SemTxveva-
Si, pasuxismgeblobis gamoricxvis Sesaxeb SeTanxmebis kanon-
mdeblobiT daSveba praqtikul mniSvnelobas dakargavda da am
daSvebis mizani ganuxorcielebeli darCeboda.

mocemul SemTxvevaSi, xelSekrulebiT mxareebma zustad gan-
sazRvres xelSekrulebis moSliT miyenebuli zianis fargle-
bi, romelic miuRebel Semosavals ar moicavs, Sesabamisad, Sem-
kveTis mier xelSekrulebis calmxrivad Sewyvetis SemTxveva-
Si, mxareebma gamoricxes miuRebeli Semosavlis anazRaurebis
SesaZlebloba.

sakasacio sasamarTlom ukanonod miiCnia saapelacio sasamar-
Tlos mier bankis jarimis mosarCelisaTvis anazRaureba, vina-
idan CaTvala, rom ar arsebobda mopasuxisaTvis misi dakisre-
bis ssk-is 412-e muxliT gaTvaliswinebuli winapirobebi. miTi-
Tebuli muxlis danawesidan gamomdinareobs, rom arapirdapi-
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ri ziani, romelsac normiT ganmtkicebuli gonivruli varau-
dis cnebidan gamomdinare, movale ver ivaraudebda, ar anaz-
Raurdeba. arc imgvari ziani ar anazRaurdeba, romelic sava-
raudoa, Tumca movalis moqmedebis uSualo Sedegi ar aris.

palatam ganmarta, rom xelSekrulebis dadebisas mxare kisru-
lobs valdebulebas da Tavis Tavze iRebs mxolod im risks,
romelic dakavSirebulia xelSekrulebis SesrulebasTan. am-
denad, movalem ziani unda aanazRauros yovelTvis, magram
mxolod xelSekrulebiT nakisri riskis farglebSi. moce-
mul SemTxvevaSi, sabanko garantiis arsidan gamomdinare, mom-
saxurebis sakomisiosa da masze daricxuli jarimis gadaxdis
riski nardobis xelSekrulebis dadebisas mopasuxes ar auRia
da xelSekrulebiT ar iyo daculi aRniSnuli interesi, bankis
mier jarimis dakisrebiT mosarCelis mier gancdili ziani ar
aris nardobis xelSekrulebis moSliT miyenebuli Cveulebri-
vi da normaluri Sedegi da igi movalisaTvis winaswar savarau-
do ver iqneboda, rac am nawilSi sarCelis dakmayofilebaze
uaris Tqmis faqtobrivsamarTlebrivi safuZvelia.

im samarTlebrivi Sedegis gaTvaliswinebiT,83 risi miRwevac mo-
sarCeles surs, kerZod, nasyidobis xelSekrulebis baTilo-
bidan gamomdinare, uZrav qonebaze pirveli mopasuxis sakuT-
rebis uflebis dabrunebis moTxovnis samarTlebrivi safuZ-
velia _ ssk-is 992-e, 998-e da 408.1 muxlebi.

nardobis urTierTobidan gamomdinare,84 Sesrulebuli samu-
Saos Rirebulebis, pirgasamtexlosa da zianis anazRaurebis
moTxovnis uflebebi, ssk-is 629.1, 417-e-418-e, 411-e, 408.1 mux-
lebis danawesebidan gamomdinareobs.

erT-erT saqmeSi,85 sakasacio sasamarTlom dadgenilad miiCnia,
rom xelSekrulebiT, mxareTa Soris warmoiSva simindis miba-

83 susg #as-1432-2019, 22 ianvari, 2020. uZrav qonebaze sakuTrebis uf-
lebis aRdgenis (qonebaze sakuTrebis dabrunebis) moTxovniT warmoe-
buli davebis Taobaze ix.: m. axalaZe, saqarTvelos uzenaesi sasamar-
Tlos samoqalaqo palatis mier komerciuli iuridiuli pirebis mona-
wileobiT ganxilul saqmeTa analizi, 2020, gv. 171, 225).

84 susg #as-971-2019, 28 oqtomberi, 2019, ix. aseve susg #as-1900-2018, 12
marti, 2019.

85 susg #as-102-95-2017, 30 ivnisi, 2017.
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rebis valdebulebiTsamarTlebrivi urTierToba (ssk-is 763-
e, 780-e, 782-e, 784-e, 785-e muxlebi). Segebebuli sarCelis mo-
sarCelis ganmartebiT, mopasuxem daarRvia am xelSekrulebiT
gaTvaliswinebuli valdebuleba, kerZod, mibarebuli saqone-
li xelSekrulebis pirobebis Sesabamisad ar Seinaxa, riTac zi-
ani miayena. sakasacio palatam ganmarta, rom ssk-is 394-e mux-
lis pirveli nawili ganamtkicebs valdebulebis damrRvevi pi-
ris braleuli pasuxismgeblobis princips da aniWebs kredi-
tors valdebulebis darRvevis Sedegad warmoSobili zianis
anazRaurebis moTxovnis uflebas, xolo misi gamoyenebis wi-
napirobebia marTlwinaaRmdegoba, brali, mizezobrivi kavSiri
da ziani. zianis odenobis gansazRvrisas, mxedvelobaSia misa-
Rebi is interesi, romelic kreditors hqonda valdebulebis
jerovani Sesrulebis mimarT (ssk-is 408-e muxli). zianis anaz-
Raurebis mavaldebulebeli garemoebis ararsebobis SemTxve-
vaSi, navaraudevi samarTlebrivi mdgomareobis aRdgenis ori-
entiri ganmtkicebulia ssk-is 408-e muxlSi, romlis normati-
uli miznidan gamomdinareobs, rom ganxorcieldes im viTare-
bis aRdgena, romelic iarsebebda zianis anazRaurebis maval-
debulebeli garemoebis dadgomamde, e.i. valdebulebis dar-
Rvevamde. normidan gamomdinareobs daskvna, rom ziani aris is
qonebrivi danaklisi, romelic ar iarsebebda valdebulebis
darRvevis ararsebobis SemTxvevaSi, e.i. valdebulebis jero-
vani Sesrulebis pirobebSi. xelSekrulebiT gaTvaliswinebu-
li valdebulebis darRveviT miyenebuli zianis anazRaurebis
moTxovnasTan mimarTebiT, sasamarTlom upirvelesad, unda Se-
afasos zianis, rogorc meoradi moTxovnis, warmoSobis samar-
Tlebrivi safuZvlebis arseboba. sakasacio palatam miuTiTa,
rom qonebrivi ziani, romelic Segebebul mosarCeles miadga
gamoixateba Sesanaxad mibarebuli simindis daubruneblobaSi.

sakasacio sasamarTlom gaiziara saapelacio palatis dasabu-
Teba, rom sadavo faqtobrivi garemoebis mtkicebis tvirTi _
uxarisxo, dampali simindis mitanis faqti, ekisreboda ape-
lants (Semnaxvels), romelmac ver SeZlo dakisrebuli mtki-
cebis tvirTis warmatebuli realizeba.

sakasacio sasamarTlom amxanagobis damfuZnebel wevrebs
amxanagobis (e. w. Cveulebrivi) wevrisaTvis miyenebuli zia-
ni solidarulad daakisra ssk-is 394-e, 408-e da 937-e mux-
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lebis safuZvelze.

saapelacio sasamarTlos samoqalaqo saqmeTa palatis kanoni-
er ZalaSi Sesuli gadawyvetilebis sagans warmoadgenda amxa-
nagobis davaldebuleba, mosarCelisaTvis sakuTrebaSi gadae-
ca xelSekrulebiT gansazRvruli sacxovrebeli da arasacxov-
rebeli farTi aseve, aenazRaurebina ziani.86

aRniSnuli gadawyvetileba ver aRsrulda im mizeziT, rom ga-
dawyvetilebis iZulebiT aRsrulebis etapze amxanagobas Ta-
visufali farTi sakuTrebaSi ar aRmoaCnda.

sarCelis fabulis Seswavlidan gamomdinare dgindeba, rom mo-
sarCele uflebriv restituciad sasamarTlos kanonier Zala-
Si Sesuli gadawyvetilebiT dadasturebuli sikeTis ekviva-
lenturi Tanxis miRebas miiCnevs, ramdenadac gadawyvetile-
bis aRsrulebis SeuZlebloba mikuTvnebuli nivTis ararsebo-
bam ganapiroba.

mxareTa Soris udavoa, rom pirveladi moTxovnis sagani _ Ta-
visufali uZravi qoneba ar arsebobs, moTxovnis damfuZnebel
normas ssk-is 394-e, 408-e da 937-e muxlebis pirveli nawilebi
warmoadgens.

amxanagobis wevrTa solidaruli pasuxismgeblobis principi-
dan gamomdinare, ssk-is 937-e muxlis pirveli nawilisa da 464-
e muxlis Tanaxmad, valdebulebis darRveva bralad Seeracxe-
ba yvela solidarul movales, miuxedavad misi subieqturi da-
mokidebulebisa, xelSekrulebis SeusruleblobasTan mimar-
TebiT.

sakasacio palatam ganmarta, rom saxelSekrulebo Tavisufle-
bis principidan (sk-is 319-e muxlis pirveli nawili) gamomdi-
nare, erToblivi saqmianobis monawilis mier Sesatanis Setana
misi mxridan, am Sesatanze sakuTrebis uflebis gankargvad un-
da iqnas ganxiluli da mxares, romelmac ukve gankarga sakuTre-
ba amxanagobis sasargeblod, aRar gaaCnia qonebis gankargvamde
nivTze erTpirovnuli batonobis SesaZlebloba. analogiuri
principiT unda gadawydes sakiTxi im samomavlo sakuTrebasTan
dakavSirebiT, romelic SeiZleba amxanagobis wevrs miznis miR-

86 susg #as-547-510-2017, 4 maisi, 2018.
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wevis SemTxvevaSi gaaCndes, rameTu xelSekrulebis arsebobis
pirobebSi misi samomavlo sakuTrebis faqtobriv obieqts war-
moadgens amxanagobaSi arsebuli wili da ara uSualod am wilis,
rogorc uflebis samomavlo nayofi. SeiZleba iTqvas, rom ssk-
is 930-e muxlis daTqma _ xelSekrulebis monawileebma erTob-
livad imoqmedon saerTo miznis misaRwevad, niSnavs ara Taname-
sakuTris sanivTosamarTlebrivi uflebebis individualurad
ganxorcielebas, aramed uflebis imgvar realizacias, romelic
mimarTuli iqneba TanasakuTrebis eqspluataciis Sedegad da-
saxuli miznis miRwevisaken (sk-is 173-e muxli).

sakasacio sasamarTlom aseve ganmarta, rom amxanagobis wevrs
aRar gaaCnia ra, individualuri sakuTreba ganxorcielebul
Sesatanze, mas amxanagobis miznis miRwevamde arc wilis pro-
porciul nayofze (misaRebi qonebrivi sikeTe) warmoSoba sa-
kuTrebis ufleba. Sesabamisad, marTlsawinaaRmdego qmedebis
damtkicebis SemTxvevaSi, restituciis uflebis mqoned jer
kidev, pirTa gaerTianeba _ amxanagoba gvevlineba da ara amxa-
nagobis konkretuli romelime wevri, Tuki igi ar moqmedebs
amxanagobis interesebSi. marTalia, zogadi wesis Tanaxmad, val-
debuleba unda Sesruldes (ssk-is 361.2 muxli), Tumca, moce-
mul SemTxvevaSi, vidre jer kidev arsebobs aqtivi moTxovnis
saxiT, pretenziis mqone subieqtad swored es pirTa gaerTia-
neba an am gaerTianebis interesebSi moqmedi wevri (wevrebi) ga-
nixileba, romlebic zianis mimyeneblis mimarT samoqalaqo ko-
deqsis 455-e muxliT gaTvaliswinebuli solidaruli kredito-
rebi arian da maT rogorc erToblivad, ise cal-calke, ufle-
ba aqvT Sesruleba moiTxovon mxolod mTeli amxanagobis sa-
sargeblod.

sakasacio palatam yuradReba gaamaxvila mosarCelis sakuT-
rebis uflebazec. sasamarTlom aRniSna, rom marTalia, mosar-
Celis samomavlo sakuTrebis dakargva, mopasuxeTa qmedebis
Sedegs warmoadgens Tumca, sakuTrebis uflebaze saqarTve-
los konstituciis 21-e muxliT garantirebuli dacviTi
efeqti, romelic srul SesabamisobaSia adamianis ufleba-
Ta evropuli konvenciis pirveli damatebiTi oqmis pirvel
muxlTan, gavrceldeba realizebul sakuTrebaze. konven-
ciis xsenebuli norma SesaZloa Tavis TavSi moicavdes mo-
mavali sakuTrebis uflebasac, Tumca, im pirobebSi, rode-
sac samomavlo uflebis realizacia damokidebulia xel-
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Sekrulebis miznis miRwevaze, amxanagobis wevris individu-
aluri pretenzia zianis mimyeneblis mimarT ar aris samar-
Tlebrivad gamarTlebuli, Sesabamisad, sakiTxis imgvarad
dasma, rom zianis mimyenebels (Sesabamisi winapirobebis da-
dasturebis SemTxvevaSi) daakisro pasuxismgebloba, romelic
praqtikulad, erToblivi saqmianobis xelSekrulebis miznis
miRwevis SemTxvevaSi dadgeboda, ewinaaRmdegeba zianis anaz-
Raurebis farglebsac, ramdenadac ssk-is 412-e muxlis Tanax-
mad, anazRaurebas eqvemdebareba mxolod is ziani, romelic
movalisaTvis winaswar iyo savaraudo da warmoadgens zianis
gamomwvevi moqmedebis uSualo Sedegs. am SemTxvevaSi mniSvne-
lovania aRiniSnos isic, rom Teoriulad, amxanagobis qonebis
aramarTlzomierad gasxvisebis Sedegad qonebrivi danaklisis
mqone erTaderT subieqtad ar SeiZleba ganxiluli iqnas  mxo-
lod mosarCele, aramed masTan erTad Sesruleba ver miiRo am-
xanagobis verc erTma wevrma, winamdebare sarCelis fargleb-
Si individualuri zianis sasamarTlo gadawyvetilebiT dadas-
tureba ganapirobebs analogiuri uflebebiT sxva wevrTa aR-
Wurvasac, Sedegad zianis mimyeneblisaTvis samomavlod misa-
Rebi qonebis kompensaciis dakisrebiT dadgindeba ara pirTa
qonebrivi restitucia, aramed gadaWarbebuli pasuxismgeblo-
ba, faqtiurad zianis mimyenebels daekisreba amxanagobis miz-
nis miRwevis valdebuleba. mosarCele ar warmoadgens ra, moT-
xovnis uflebis mqone subieqts, misi sarCelis farglebSi zi-
anze valdebul pirTa wris Sefaseba-dadgena iuridiulad gau-
marTlebelia.
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zianis anazRaureba usafuZvlo
gamdidrebis samarTlebriv davebSi

ssk-is 979-e muxlis pirveli nawili amomwuravad gansazRvravs
usafuZvlo gamdidrebis safuZvliT ukan dabrunebis moTxov-
nis farglebs da damatebiT ssk-is 408-e, 409-e da 411-e muxleb-
ze miTiTeba arasworia.

erT-erT saqmeSi,87 sakasacio sasamarTlom aRniSna, rom saape-
lacio sasamarTlom nawilobriv arasworad gansazRvra moTxov-
nis samarTlebrivi safuZveli, vinaidan im samarTlebrivi Se-
degis gaTvaliswinebiT, risi miRwevac mosarCeles surda ker-
Zod, gadaxdili Tanxisa da misi procentis anazRaurebis moT-
xovna ssk-is 976-e muxlis pirveli nawilis „a“ qvepunqtidan da
amave kodeqsis 979-e muxlis pirveli nawilidan gamomdinare-
obda da damatebiT ssk-is 408-e, 409-e da 411-e muxlebze miTi-
Teba, rogorc es gasaCivrebul ganCinebaSia asaxuli, araswo-
ria. palatam ganmarta, rom ssk-is 979-e muxlis pirveli nawi-
li amomwuravad gansazRvravs usafuZvlo gamdidrebis sa-
fuZvliT ukan dabrunebis moTxovnis farglebs.

samemkvidreo davaSi,88 mosarCelem sarCeli aRZra mopasuxis
winaaRmdeg, samkvidro mowmobaSi cvlilebis Setanisa da mamis
danaSTi qonebis 1/2 nawilis mesakuTred cnobis moTxovniT.

mosarCele kanonis safuZvelze (ssk-is 1307-e muxlis „a“ qvepun-
qti, 1336.I, 1319-e-1320-e, 1433-e, 1421-e muxlebi) gaxda mamis da-
naSTi uZravi qonebis 1/2 nawilis mesakuTre. misma Zmam (mopasu-
xem) xelyo am ukanasknelis samarTlebrivi sikeTe da misi Tan-
xmobis gareSe mTliani samkvidros mesakuTred daregistrirda
sajaro reestrSi, maSin rodesac mas notariusisaTvis imave ri-
gis memkvidris (mosarCelis) arsebobis Taobaze informaciis mi-
wodebis valdebuleba ekisreboda; amdenad, saxezea mopasuxis

87 susg #as-236-236-2018, 23 agvisto, 2018, usafuZvlo gamdidrebis sa-
marTlebriv davebSi zianis anazRaurebis sakiTxebze ix.: m. axalaZe, sa-
qarTvelos uzenaesi sasamarTlos samoqalaqo palatis mier komerci-
uli iuridiuli pirebis monawileobiT ganxilul saqmeTa analizi, 2020,
166.

88 susg #as-960-2018, 22 noemberi, 2018, aseve, susg-ebi: #as-278-2019, 27
ivnisi, 2019, #as-411-2019, 11 ivnisi, 2019, #as-607-2019, 4 ivlisi, 2019,
susg #as-1263-2019, 13 marti, 2020.
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gamdidreba mosarCelis xarjze da is valdebulia am ukanas-
knels, ssk-is 982.1 da 408-e muxlebis safuZvelze uZravi qone-
bis 1/2 nawilze sakuTrebis ufleba ukan daubrunos.

sxva saqmeSi, sasamarTlom aRniSna, rom im samarTlebrivi Se-
degis gaTvaliswinebiT, risi miRwevac mosarCeles surs, ker-
Zod, samarTlebrivi safuZvlis gareSe miRebuli Tanxis ukan
dabrunebis moTxovna _ ssk-is 982.1 da 408.1 muxlebidan gamom-
dinareobs.89

zianis anazRaureba samewarmeo davebSi

zianis Taobaze sawarmos mier aRZruli sarCelebi saxelSek-
rulebo moTxovnaTa farglebSi unda Semowmdes da ara deliq-
turi valdebulebis.

direqtoris mimarT kompaniis sasargeblod zianis dakis-
rebisa da partnioris garicxvis sasarCelo moTxovnebiT
warmoebul davaSi,90 sakasacio sasamarTlom gaauqma saape-
lacio sasamarTlos ganCineba sarCelis dakmayofilebis Se-
saxeb, saqalaqo sasamarTlos gadawyvetilebis ZalaSi da-
tovebis Taobaze da aRniSna, rom zianis anazRaurebis Sesa-
xeb mosarCelis moTxovna „mewarmeTa Sesaxeb“ saqarTvelos
kanonis 9.6, ssk-is 709-e, 394.1 da 408.1 muxlebidan gamomdina-
reobs. sakasacio palatam miiCnia, rom qvemdgomi instanci-
is sasamarTloebma direqtoris mier kompaniisTvis miyene-
buli zianis anazRaurebis samarTlebriv safuZvlad aras-
worad gansazRvres ssk is 992-e muxli.

sasamarTlom aRniSna, rom kerZo samarTlis iuridiuli piris,
direqtorsa da am iuridiul pirs Soris warmoSobili samar-
Tlebrivi urTierToba davalebis xelSekrulebaa, romlis sa-
fuZvelzec, direqtori sawarmos saxeliTa da xarjze axorci-
elebs misTvis wesdebiT/kanoniT miniWebul uflebamosile-
bebs, Sesabamisad, zianis Taobaze sawarmos mier aRZruli sar-
Celebic saxelSekrulebo moTxovnaTa farglebSi unda Semow-

89 susg-ebi: #as-1534-2018, 17 ianvari, 2019, as-1671-2018, 22 Tebervali,
2019.

90 susg #as-1203-2018, 25 aprili, 2019.
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mdes da ara deliqturi valdebulebis, ra drosac unda dad-
gindes zianis anazRaurebis ganmapirobebeli yvela winapiro-
ba (marTlsawinaaRmdego qmedeba _ saxelSekrulebo valdebu-
lebis darRveva, ziani, mizezobrivi kavSiri da brali).

analogiuri samarTlebrivi kvalifikaciaa sxva saqmeSi, sadac
sawarmos 50% iani wilis mflobeli partniori sarCeliT moiT-
xovs sawarmos 50% iani wilis mflobeli meore partniorisa da
direqtorisaTvis miyenebuli zianis dakisrebas,91 aseve, direq-
toris uflebamosilebis Sewyvetas da sasamarTlos mier di-
reqtoris daniSvnas. sakasacio sasamarTlo upirveles yovli-
sa, miuTiTebs mosarCelis moTxovnis samarTlebriv safuZvleb-
ze zianis anazRaurebis nawilSi da aRniSnavs, rom mosarCelis
aRniSnuli sasarCelo moTxovna specialuri kanonis 9.6, ssk-
is 709-e, 394.1 da 408.1 muxlebidan gamomdinareobs. sasamar-
Tlom zianis nawili mxolod direqtors daakisra, xolo mopa-
suxeTaTvis _ sawarmos direqtorisa da meore partniorisaT-
vis, sawarmos sasargeblod, zianis nawilis solidarulad da-
kisrebis nawilSi daabruna xelaxla gansaxilvelad.

 zianis anazRaureba
SromiTsamarTlebriv davebSi

ganacduri ar SeiZleba gaigivdes saqarTvelos SromiTi ko-
deqis 38.8 muxliT garantirebul im kompensaciasTan, rome-
lic samsaxurSi aRdgenis SeuZleblobis SemTxvevaSi, kom-
pensacias ganixilavs rogorc moTxovnis dakmayofilebis
(uflebis aRdgenis) alternatiul gzas da saerTo ara aqvs
ganacdurTan, rogorc miuRebel SemosavalTan.

ganacduri warmoadgens sasamarTlos mier damsaqmeblis
iZulebas dasaqmebulisTvis ganacduris anu miyenebuli zi-
anis anazRaurebis Taobaze, rac gamoricxavs mxareTa So-
ris gangrZobadi SromiTi urTierTobis (misi Tanmdevi qme-
debebis: xelfasze SeTanxmebis, xelfasis miRebis da a. S.) ar-
sebobas.

damsaqmebels dayovnebuli Tanxis 0.07 procentis gadaxdis

91 susg #as-1077-2018, 21 oqtomberi, 2019.
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valdebuleba warmoeSoba im SemTxvevaSi, Tu damsaqmebeli
xelSekrulebidan gamomdinare valdebulebas ar Seasru-
lebs, anu  Tu gamoikveTeba gadaxdis valdebulebis arse-
boba da saboloo angariSsworebis gadauxdeloba.

erT-erTi saqmis mixedviT,92 sasarCelo moTxovna saxelfaso
davalianebis anazRaurebis dayovnebis yoveli dRisTvis, da-
yovnebuli Tanxis 0.07%-is anazRaurebis Taobaze ar dakmayo-
filda.

sawarmom sasamarTlos gadawyvetilebiT dakisrebuli Tanxa da-
saqmebuls Cauricxa. swored aRniSnul Tanxaze (Caricxul 19
000 larze) iTxovs kasatori 0.07 %-is dakisrebas da misi moT-
xovna moicavs periods SromiTi xelSekrulebis Sewyvetidan,
saaRsrulebo furclis gacemamde.

sakasacio sasamarTlom imsjela ganacduris (zianis) anazRa-
urebis, rogorc samarTlebriv, aseve praqtikul mniSvnelo-
baze.

sakasacio sasamarTlom gaiziara kasatoris mosazreba imasTan
dakavSirebiT, rom ganacduri ar SeiZleba gaigivdes sSk-is 38.8
muxliT garantirebul im kompensaciasTan, romelic samsaxur-
Si aRdgenis SeuZleblobis SemTxvevaSi, kompensacias ganixi-
lavs rogorc moTxovnis dakmayofilebis (uflebis aRdgenis)
alternatiul gzas da saerTo ara aqvs ganacdurTan, rogorc
miuRebel SemosavalTan. sakasacio sasamarTlom erT-erT saq-
meze ganmarta: „mocemul SemTxvevaSi, radganac ganxorciele-
buli iyo ssk-is 394-e muxlis pirveli nawiliT, 408-e muxlis
pirveli nawiliTa da 411-e muxliT gaTvaliswinebuli samar-
Tlebrivi wanamZRvrebi: damsaqmebelma ukanonod Sewyvita
SromiTi urTierToba dasaqmebulTan, riTac daarRvia sSk-is
37-e muxlis moTxovnebi anu saxezea sawarmos marTlsawinaaR-
mdego da braleuli moqmedeba; b) damsaqmeblis braleuli moq-
medebiT dasaqmebuls miadga ziani, man ver miiRo Sromis anaz-
Raurebis saxiT is Semosavali, rasac igi miiRebda, rom ara sa-
warmos ukanono moqmedeba... ganviTarebuli msjelobis gaTva-

92 susg #as-291-291-2018, 1 ivnisi, 2018, SromiTsamarTlebriv davebSi zi-
anis anazRaurebis sakiTxebze, ix.: m. axalaZe, saqarTvelos uzenaesi
sasamarTlos samoqalaqo palatis mier komerciuli iuridiuli pire-
bis monawileobiT ganxilul saqmeTa analizi, 2020, 26.
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liswinebiT, ssk-is 408-e muxlis pirveli nawilis definiciidan
gamomdinare, sakasacio sasamarTlom aRniSna, rom damsaqmeb-
lis ukanono brZanebis safuZvelze, SromiTi xelSekrulebis
Sewyvetis Sedegad, dasaqmebuls miadga ziani, rac gamoixata mis
mier SromiTi movaleobebis Sesrulebis SeuZleblobasa da kuT-
vnili anazRaurebis (xelfasis) miuReblobaSi“ (susg #as-951-
901-2015, 29.01.2016). maSasadame, sSk-is 44-e da ssk-is 408-e mux-
lebis erToblivi analiziT cxadia, rom iZulebiTi ganac-
duri warmoadgens zians, romelic miecema dasaqmebuls, ra-
Ta moxdes pirvandeli mdgomareobis aRdgena im saxiT, ro-
melic ar iarsebebda, rom ar damdgariyo anazRaurebis ma-
valdebulebeli garemoeba anu ukanonod gaTavisuflebis
faqti.

sSk-is 38.8-e muxliT regulirebuli kompensaciis arsTan da-
kavSirebiT da am normis gamoyenebis Taobaze, sakasacio sasa-
marTlom araerT gadawyvetilebaSi/ganCinebaSi ganmarta, rom
„dasaqmebulis samuSaodan gaTavisuflebis brZanebis ukanonod
(baTilad) cnobis SemTxvevaSi, dasaxelebul normaSi miTiTe-
bulia damsaqmeblis valdebuleba, romelic ramdenime SesaZ-
leblobas moicavs, Tumca, kanonmdeblis mier dadgenili wesi
ar SeiZleba imgvarad ganimartos, rom sasamarTlos, diskre-
ciuli uflebamosilebiT, SeuZlia moxmobili normis danawesis
sakuTari Sexedulebisamebr gamoyeneba. sSk damsaqmebels aval-
debulebs pirvandel samuSao adgilze aRadginos piri, romel-
sac Seuwyda SromiTi xelSekruleba an uzrunvelyos is tol-
fasi samuSaoTi, an gadauxados mas kompensacia sasamarTlos mi-
er gansazRvruli odenobiT. miTiTebuli regulaciiT damsaq-
meblisaTvis dadgenilia ukanonod gaTavisuflebuli dasaqme-
bulis pirvandel samuSaoze aRdgena, xolo Tuki aRniSnuli Se-
uZlebelia, maSin momdevno rigiTobiT dadgenili valdebule-
bebis Sesruleba“ (susg #as-951-901-2015, 29.01.2016; as-931-881-
2015., 29.01.2015). amdenad, sakasacio sasamarTlom gaiziara ka-
satoris Sedaveba, rom misTvis gadasaxdeli 19 000 lari warmo-
adgenda ganacdurs (zians) da ara _ kompensacias.

gansaxilvel davasTan dakavSirebiT sakasacio sasamarTlom mi-
iCnia, rom sasarCelo moTxovnas ganacdur Tanxaze dayovnebis
yoveli dRisTvis 0.07 procentis dakisrebis Taobaze, samar-
Tlebrivad vargisi safuZvlebi ar gaaCnia.
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sakasacio sasamarTlom ganmarta, rom ganacduri warmo-
adgens sasamarTlos mier damsaqmeblis iZulebas dasaqme-
bulisTvis ganacduris, anu miyenebuli zianis anazRaure-
bis Taobaze, rac gamoricxavs mxareTa Soris gangrZobadi
SromiTi urTierTobis (misi Tanmdevi qmedebebis: xelfasze
SeTanxmebis, xelfasis miRebis da a. S.) arsebobas.

sasamarTlo praqtikiT dadgenilia, rom damsaqmebels dayov-
nebuli Tanxis 0.07 procentis gadaxdis valdebuleba war-
moeSoba im SemTxvevaSi, Tu damsaqmebeli xelSekrulebidan
gamomdinare valdebulebas ar Seasrulebs, anu Tu gamoik-
veTeba gadaxdis valdebulebis arseboba da saboloo anga-
riSsworebis gadauxdeloba. gansaxilvel SemTxvevaSi ki, ro-
desac kasatorTan Sewyvetili iyo SromiTi urTierToba da igi
aRar asrulebda SromiT movaleobebs, Sesabamisad, is aRaraa
Sromis anazRaurebis (angariSsworebis) mocdenis subieqtic.

gansaxilvel SemTxvevaSi,93 im samarTlebrivi Sedegis gaTvalis-
winebiT, risi miRwevac mosarCeles surs, kerZod, SromiTi ur-
TierTobis Sewyvetis Sesaxeb brZanebis baTilad cnobisa da kom-
pensaciis anazRaurebis moTxovnis samarTlebrivi safuZvelia
sSk-is 38.8, 44-e, aseve, ssk-is 394.1 , 408.1 da 409-e muxlebi.

sakasacio palatam miiCnia, rom qvemdgomi instanciis sasamar-
Tloebma sadavo brZaneba mosarCelis gaTavisuflebis Sesaxeb
marTebulad miiCnies ukanonod.

erT-erT saqmeSi,94 dasaqmebulma sarCeli aRZra saministros
winaaRmdeg da moiTxova SromiTi urTierTobis Sewyvetis Se-
saxeb ministris brZanebis baTilad cnoba, sajaro skolis di-
reqtoris Tanamdebobaze aRdgena da mopasuxisTvis, iZulebi-
Ti ganacduris anazRaurebis dakisreba.

sakasacio sasamarTlom dauSveblad cno ra, skolis direqto-
ris sakasacio saCivari ganmarta, rom mosarCelis sadavo brZa-
nebis baTilad cnobis, anazRaurebis Sesaxeb moTxovnis samar-

93 susg #as-395-2019, 27 ivnisi, 2019, aseve #as-997-2019, 30 oqtomberi,
2019.

94 susg #as-514-2019, 4 oqtomberi, 2019, ix. mravalTagan aseve, susg #as-
1144-2018, 7 ivnisi, 2019, #as-715-2019, 4 ivlisi, 2019, #as-945-2018, 28
Tebervali, 2019.
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Tlebriv safuZvlebs warmoadgens sSk is 38.8, 44-e, aseve, ssk-
is 394.1 da 408.1 muxlebiT gaTvaliswinebuli wesebi.

sakasacio sasamarTlom CaTvala, rom damsaqmebelma warmatebiT
gaarTva Tavi mis mier SesagebelSi miTiTebuli garemoebebis
mtkicebis movaleobas da Sesabamisad, dasaqmebulTan SromiTi
urTierTobis Sewyvetis marTlzomiereba cxadad da damajereb-
lad daasabuTa. dasaqmebuli valdebuli iyo kanonmdeblobiTa
da SinaganawesiT dadgenil farglebSi emoqmeda, amasTan, gasaT-
valiswinebelia is garemoebac, rom dasaqmebuli sajaro skolis
direqtors warmoadgenda, rac mas gansakuTrebuli yuradRe-
biT, gulisxmierebiTa da kanonisa da direqtoris eTikis wese-
bis zedmiwevniT dacviT avaldebulebda skolis marTvas.

konkretul saqmeSi sakasacio palatam aRniSna,95 rom brZane-

95 #as-669-2020, 18 noemberi, 2020, SromiTsamarTlebriv davebze miyene-
buli zianis anazRaurebis Taobaze, aseve, ix.: susg-ebi: #as-103-2019,
31 oqtomberi, 2019, #as-514-2019, 4 oqtomberi, 2019, #as-715-2019, 4
ivlisi, 2019, #as-1438-2018, 31 maisi, 2019, #as-1483-2019, 19 dekembe-
ri, 2019, #as-1558-2018, 25 ianvari, 2019, #as-1611-2018, 26 Tebervali,
2019, #as-1649-2018, 17 aprili, 2019 , #as-282-2020, 17 ivnisi, 2020, #as-
732-732-2018, 14 Tebervali, 2020, #as-1041-2019, 12 Tebervali, 2020,
#as-1500-2019, 22 ianvari, 2020, #as-1581-2019, 21 Tebervali, 2020, #as-
1124-2019, 30 seqtemberi, 2020, #as-1161-2018, 15 oqtomberi, 2020, #as-
132-2020, 30 seqtemberi, 2020, #as-1540-2019, 30 seqtemberi, 2020, #as-
1688-2019, 30 seqtemberi, 2020, Nas-1558-2018, 25 ianvari, 2019 , #as-
1845-2019, 30 seqtemberi, 2020, #as-609-2020, 29 seqtemberi, 2020, #as-
641-2020, 18 seqtemberi, 2020, #as-646-2020, 29 seqtemberi, 2020, #as-
686-2020, 29 seqtemberi, 2020, #as-126-2020, 27 oqtomberi, 2020, #as-
310-2020, 15 oqtomberi, 2020, #as-518-2020, 15 oqtomberi, 2020, #as-
662-2020, 23 oqtomberi, 2020, #as-198-2020, 18 noemberi, 2020, #as-442-
2020, 25 noemberi, 2020, #as-498-2020, 25 noemberi, 2020, #as-1334-2020,
26 Tebervali, 2021, #as-1208-2018, 18 Tebervali, 2021, #as-1332-2019,
12 Tebervali, 2021, #as-1715-2019, 26 Tebervali, 2021, #as-102 -2019,
17 Tebervali 2021, #as-510 -2020, 11 Tebervali 2021, #as-1189-2020, 4
Tebervali, 2021, #as-1271 -2020, 11 Tebervali, 2021, #as-1291-2020, 9
Tebervali, 2021, #as- 1295-2020, 05 Tebervali, 2021, #as-1726-2018, 5
Tebervali, 2021, #as-1421-2020, 5 marti, 2021, #as-1001-2018, 5 marti,
2021, #as-582-2020, 27 aprili, 2021, #as-817-2020, 8 aprili, 2021, #as-
113-2021, 27 aprili, 2021, #as-188-2021, 8 aprili, 2021, 8 aprili, 2021,
#as-793 -2019, 29 aprili 2021, #as-1440-2020, 23 aprili, 2021, #as-
1440-2020, 28 aprili, 2021, #as-651-2020, 20 maisi, 2021, #as-267-2021,
11 ivnisi, 2021, #as-304-2020, 15 ivnisi, 2021, #as-319-2021, 11 ivnisi,
2021 , susg #as-235-2021, 18 ivnisi, 2021, #as-387-2021, 29 ivnisi, 2021,
#as-560-2021,14 ivlisi, 2021, #as-274-2021, 07 ivlisi, 2021.
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bis/gadawyvetilebis baTilad cnobis, samuSaoze aRdgenisa
(uflebrivi restitucia) da iZulebiTi ganacduris anazRau-
rebis samarTlebrivi safuZvelia sSk-is 48.8, 58-e, aseve, ssk-is
394.1 da 408.1 muxlebi (ix.: Sromis kodeqsis axali redaqciis 48-
e; 58-e muxli).

sxva saqmeSi sakasacio sasamarTlom ganmarta,96 rom Sromis ka-
nonmdebloba ar gansazRvravs kompensaciis gamoangariSebis
wessa da kriteriumebs. kompensaciis, rogorc dasaqmebulis
uflebrivi restituciis saSualebis dadgena da misi odenobis
gansazRvra sasamarTlos diskreciaa.

im pirobebSi, rodesac dasaqmebulis yovelTviuri Tanamdebob-
rivi sargo Seadgenda 2500 lars (saqarTvelos kanonmdeblo-
biT gaTvaliswinebuli gadasaxadebis CaTvliT), mopasuxisTvis
dakisrebuli kompensacia 30 000 lari (romelic 1 wlis Tanam-
debobrivi sargoa) gonivruli odenobaa (susg saqme #as-100-
93-2017, 15 maisi, 2017) da garkveulwilad, uzrunvelyofs mo-
sarCelis uflebriv restitucias (susg saqme #as-45-2019, 5
aprili, 2019).

sxva saqmeSi,97 sasamarTlom saqmis garemoebebidan gamomdinare,
mosarCelisaTvis mikuTvnebuli kompensacia gonivrulad miiC-
nia da aRniSna, rom kompensacia SeZlebisdagvarad unda uzrun-
velyofdes im zianis anazRaurebas, romelic gaTavisuflebis
Sesaxeb baTili brZanebis Sedegad warmoeSva dasaqmebuls, amav-
droulad, misi odenoba unda iyos gonivruli da ar unda qmni-
des arc erTi mxarisaTvis usafuZvlo gamdidrebis obieqtur
winapirobebs (ssk-is 976-991-e muxlebi) (susg #as-787-736-2017,
10.11.2017; susg. #as-632-2019, 21.06.2019). sakasacio palata dae-
Tanxma qvemdgomi instanciis sasamarTlos daskvnas, rom pirve-
li instanciis sasamarTlos mier gansazRvruli kompensacia _
dasabegri 17000 lari, roca mosarCelis dasabegri yovelTviu-
ri xelfasis odenoba Seadgenda 1500 lars, gonivrulia.

erT-erT saqmeSi,98 sakasacio palatam aRniSna, rom gaTavisuf-

96 susg #as-296-2020, 30 seqtemberi, 2020, aseve, susg #as-298-2020, 16
seqtemberi, 2020.

97 susg #as-67-2020, 29 seqtemberi, 2020, #as-1529-2019, 30 seqtemberi,
2020.

98 susg #as-17-2021, 20 maisi, 2021.
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lebis momentisaTvis moqmedi sSk-is me-9 muxlis me-3 nawilis
(dRes moqmedi me-17 muxlis me-3 punqtis) da saqarTvelos uze-
naesi sasamarTlos praqtikis Sesabamisad, damsaqmebels SeuZ-
lia gamosacdeli vadis ganmavlobaSi, nebismier dros Sewyvi-
tos dasaqmebulTan xelSekruleba Sesasrulebel samuSaosTan
Seusabamobis safuZvliT, ise, rom ar aris valdebuli miuTi-
Tos amis safuZveli, magram, rodesac damsaqmebeli SromiT ur-
TierTobas wyvets dasaqmebulis mxridan Sromis disciplinis
darRvevis gamo, aseT SemTxvevaSi, damsaqmebels unda daekis-
ros Sromis disciplinis darRvevis faqtis mtkicebis tvirTi,
rac sssk-is me-4 da 102-e muxlebis Sesabamisad, mocemul SeT-
xvevaSi, damsaqmebelma ver daadastura. Sesabamisad, sakasacio
sasamarTlom miiCnia, rom qvemdgomi instanciis sasamarTlom
gadawyvetilebiT sworad cno baTilad brZaneba mosarCelis
samsaxuridan gaTavisuflebis Sesaxeb.

zianis anazRaureba deliqtur
moTxovnebSi

erT-erT davaSi,99 mosarCelem (pirveli kompania) mopasuxis
mimarT aRZruli sarCeliT moiTxova qarxnis aqciaTa nas-
yidobis xelSekrulebis baTilad cnoba da aqciebis aRric-
xva mosarCele kompaniis saxelze. saqalaqo sasamarTlom sar-
Celi daakmayofila ssk-is 992-e, 998-e da 408.1 muxlebze day-
rdnobiT. saapelacio sasamarTlos gadawyvetilebiT, saqala-
qo sasamarTlos gadawyvetileba gauqmda da sarCeli ar dakma-
yofilda, rac ucvleli datova sakasacio sasamarTlom.

sakasacio sasamarTlom aRniSna, rom gansaxilvel SemTxvevaSi
mosarCelisTvis sasurveli samarTlebrivi Sedegi ssk-is 992-e,
998-e da 408.1 muxlebidan gamomdinareobs, Tumca miiCnia, rom
saqmis masalebiT ar dasturdeba mopasuxisaTvis deliqturi
pasuxismgeblobis dakisrebis erT-erTi ZiriTadi elementis
kerZod, marTlsawinaaRmdego qmedebis arseboba, rac deliq-

99 susg #as-1215-2018, 29 marti, 2019, deliqtur moTxovnebSi zianis anaz-
Raurebis sakiTxebze, ix. m. axalaZe, saqarTvelos uzenaesi sasamar-
Tlos samoqalaqo palatis mier komerciuli iuridiuli pirebis mona-
wileobiT ganxilul saqmeTa analizi, 2020, 171.
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turi valdebulebis warmoSobis sxva winapirobebis Semowme-
bas azrs ukargavs.

konkretul davaSi,100 sasamarTlom aRniSna, rom ssk-is 992-e
muxlis mixedviT, gansxvavebiT saxelSekrulebo valdebule-
bisgan, romelic warmoiSoba piris mier xelSekrulebiT nakis-
ri valdebulebis Seusruleblobidan, deliqturi valdebule-
ba arasaxelSekrulebo valdebulebaTa kategorias miekuTvne-
ba da misi warmoSobisaTvis unda arsebobdes: ziani, marTlsa-
winaaRmdego da braleuli qmedeba da mizezobrivi kavSiri dam-
dgar Sedegsa da qmedebas Soris. aRniSnuli winapirobebis ar-
sebobis SemTxvevaSi, deliqturi valdebulebidan gamomdina-
re, pirs (zianis mimyenebels) unda daekisros zianis anazRau-
reba.

kanonmdebeli zianis fulad anazRaurebas ar iTvaliswi-
nebs im pirobebSi, rodesac zianis mimyenebels SeuZlia
aRadginos pirvandeli mdgomareoba.

erT-erT saqmeSi,101 sadac mosarCele mopasuxis mimarT uZravi
qonebis dazianebis gamo zianis anazRaurebas iTxovda, sasamar-
Tlom ganmarta, rom zianis anazRaurebis samarTali emyareba
zianis naturiT anazRaurebisa da sruli anazRaurebis prin-

100 susg #as-72-72-2018, 15 Tebervali, 2018, zianis anazRaurebis praqtika
deliqtur samarTaldarRvevebSi ix. susg-ebi: #as-769-737-2016, 20 iv-
nisi, 2018, #as-847-847-2018, 25 seqtemberi, 2018, #as-976-908-2017, 22
ianvari, 2018, #as-1118-2018, 30 noemberi, 2018, #as-1157-1077-2017, 28
Tebervali, 2018, #as-1295-1215-2017, 15 maisi, 2018, #as-1423-1343-2017,
18 ivlisi, 2018, #as-274-2019, 15 oqtomberi, 2019, #as-68-2019, 13 seq-
temberi, 2019, #as-862-2019, 26 ivlisi, 2019, #as-883-2019, 20 seqtem-
beri, 2019, #as-930-2019, 03 oqtomberi, 2019, #as-1215-2018, 29 marti,
2019, deliqtiT miyenebuli zianisa da danaSauliT miyenebuli zianis
anazRaurebis gansxvavebis sakiTxze ix. #as-1322-2018, 04 aprili, 2019,
#as-1376-2019, 13 dekemberi, 2019, #as-1919-2018, 22 marti, 2019, #as-
397-397-2018, 19 aprili, 2019, #as-1090-2019, 30 oqtomberi, 2019 , # as-
1111-2018, 28 ivnisi, 2019, #as-1153-2018, 6 Tebervali, 2019, #as-1350-
2018, 22 Tebervali, 2019, #as-508-2019, 30 seqtemberi, 2020, #as-630-
2019, 30 seqtemberi, 2020, #as-751-751-2018, 15 oqtomberi, 2020 (sac-
xovrebeli saxlis dazianebiT miyenebuli ziani), #as-1177-2020, 22 ian-
vari, 2021, #as-1320-2020, 28 ianvari, 2021, #as-291-2020, 25 Tebervali,
2021, #as-934-2020, 25 marti, 2021, #as-105-2021, 02 aprili, 2021, #as-
341-341-2018, 28 aprili, 2021, #as-1033 -2020, 16 aprili, 2021, #as-
1449-2020, 23 aprili, 2021, #as-1456-2020, 17 maisi, 2021.

101 susg #as-515-488-2015, 11 Tebervali, 2016.
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cips. gansaxilvel SemTxevaSi, zianis sakompensaciod fuladi
anazRaurebis moTxovna warmatebuli iqneboda ssk is 992-e mux-
liT, 408-e muxlis pirveli nawiliTa da amave kodeqsis 409-e
muxliT gaTvaliswinebuli winapirobebis Sesrulebis SemTxve-
vaSi. miTiTebuli normebis Tanaxmad, kanonmdebeli zianis fu-
lad anazRaurebas ar iTvaliswinebs im pirobebSi, rodesac
zianis mimyenebels SeuZlia aRadginos pirvandeli mdgo-
mareoba. aseT dros ziani swored am mdgomareobis aRdgenis
gziT unda gamoswordes. sakasacio sasamarTlos daskvniT, vi-
naidan saqmeze dadgenilia, rom mopasuxis mier zianis miyene-
bamde arsebuli mdgomareobis aRdgena SesaZlebelia, saapela-
cio sasamarTlom sworad ar daakmayofila sarCeli.

„iZuleba imdenad aSkarad da uxeSad xelyofs nebis Tavi-
suflebis mdgomareobas, rom zogjer igi deliqtis saxe-
sac Rebulobs,“ „...Sesabamisad, unda gamoviyenoT 408-e da
992-e muxlebis wesebi.

Tu iZulebisa da motyuebis safuZvelze, Semcilebel pirs
adgeba ziani aseT SemTxvevaSi, rogorc iZuleba, ise mot-
yueba unda ganvixiloT ara marto, rogorc garigebis ba-
Tilobis saxelSekrulebo garemoebani, aramed rogorc da-
uSvebeli moqmedebanic.

wilis nasyidobis xelSekrulebis baTilad cnobisa da zianis
anazRaurebis moTxovniT warmoebul davaSi,102 sakasacio pala-
tam ganmarta, rom ramdenime moTxovnis safuZvlis Tavmoyris
SemTxvevaSi, sasamarTlo uflebamosilia, Seamowmos yvela ga-
saTvaliswinebeli moTxovnis safuZveli, Tu erT-erTi maTga-
ni saerTod (an srulyofilad) ver miuaxlovdeba mosarCelis
mier dasaxul da sasurvel Sedegs (susg #as-332-317-2016, 2016
wlis 9 dekemberi). gansaxilvel SemTxvevaSi mosarCele uTi-
Tebs, rom mas iZulebiT daaTmobines sakuTrebis ufleba pir-
veli mopasuxe kompaniis wilze. Sesabamisad, unda Semowmdes,
xom ar gamomdinareobs mosarCelis mier dasaxuli samarTleb-

102 susg #as-548-511-2017, 31 ivlisi, 2017, miyenebuli zianis anazRaure-
bis sakiTxi qonebis dabrunebis moTxovniT warmoebul davebSi. ix.: sug-
ebi: #as-664-635-2016, 02.03.2017, #as-548-511-2017, 31 ivlisi, 2017, #as-
28-25-2017, 28 Tebervali, 2018, #as-1102-1022-2017, 28 maisi, 2018, #as-
1040-960-2017, 5 ivlisi, 2018, #as-201-201-2018, 8 oqtomberi, 2018, #as-
976-908-2017, 22 ianvari, 2018, #as-1230-2018, 14 dekemberi, 2018.
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rivi Sedegi _ wilze sakuTrebis uflebis aRdgena kanonismie-
ri moTxovnis safuZvlebidan, kerZod, deliqtidan. „iZuleba
imdenad aSkarad da uxeSad xelyofs nebis Tavisuflebis mdgo-
mareobas, rom zogjer igi deliqtis saxesac Rebulobs“, „...Se-
sabamisad, unda gamoviyenoT 408-e da 992-e muxlebis wesebi.
zianis anazRaureba unda moxdes misgan damoukideblad, nebis
gamovlena Secilebulia Tu ara. amdenad, moTxovna zianis anaz-
Raurebaze SeiZleba wardgenil iqnes erTwliani vadis gasvlis
Semdegac (b. zoiZe., saqarTvelos samoqalaqo kodeqsis komen-
tari, wigni pirveli, Tb., 2001, 246, 252) (saqarTvelos uzenae-
si sasamarTlos didi palatis gadawyvetileba #as-664-635-
2016, 02.03.2017, §212).

palatis mosazrebiT, zemoaRniSnuli msjeloba srulad Seesa-
bameba saqarTvelos uzenaesi sasamarTlos didi palatis gan-
martebas, romlis Tanaxmad, kanoniT dadgenil vadaSi Secile-
bis ganuxorcieleblobis SemTxvevaSic, Tu ikveTeba piris ne-
bis Tavisufal formirebaSi aSkara da uxeSi Careva, dazarale-
buls ufleba aqvs zianis anazRaurebaze moTxovna daafuZnos
deliqtur normebs. didi palatis miTiTebiT, „Tuki iZulebisa
da motyuebis safuZvelze, Semcilebel pirs adgeba ziani, aseT
SemTxvevaSi, rogorc iZuleba, ise motyueba unda ganvixiloT
ara marto, rogorc garigebis baTilobis saxelSekrulebo ga-
remoebani, aramed rogorc dauSvebeli moqmedebanic (saqar-
Tvelos uzenaesi sasamarTlos didi palatis gadawyveti-
leba #as-664-635-2016, 02.03.2017w., §212, §213).

sakasacio palatam aRniSna, rom gansaxilvel SemTxvevaSi mo-
sarCelis sasurveli samarTlebrivi Sedegi SeiZleba gamomdi-
nareobdes ssk-is 992-e, 998-e da 408.1 muxlebidan.

zianis dadgomaSi mopasuxeTa Tanamonawileobisa da 998-e mux-
liT gaTvaliswinebuli solidaruli pasuxismgeblobis dakis-
rebis safuZvlebze msjelobisas, sakasacio sasamarTlom miu-
TiTa, rom aucilebelia dadasturdes is garemoebac, rom mo-
pasuxeebi erTad monawileobdnen sakuTrebis xelyofaSi (rad-
gan zianisaTvis pasuxs agebs ara marto is, vinc igi uSualod mi-
ayena, aramed isic, vinc is daiyolia an misi xelSemwyobi iyo) an
(2) Segnebulad isargebla sxvisTvis miyenebuli zianiT (998-e
muxlis me-2 nawili).
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zemoaRniSnul pirvel SemTxvevaSi (erToblivi ziani), zianis
mimyenebeli pirebi unda moqmedebdnen urTierTSeTanxmebiT
anu saxeze unda iyos zianis dadgomaSi ganzraxi Tanamonawile-
oba, xolo meore SemTxvevaSi (vinc Segnebulad isargebla sxvis-
Tvis miyenebuli zianiT), sakasacio sasamarTlos mosazrebiT,
igulisxmeba ori SemTxveva: (1) piri, vinc Tavisi umoqmedobiT
xeli Seuwyo sxvis marTlsawinaaRmdego, braleul qmedebas,
radgan sxvisTvis zianis dadgoma mas aniWebs raime sargebels
da es umoqmedoba unda Sefasdes, rogorc marTlsawinaaRmde-
go da braleuli (magaliTad, mezobelma isargebla muSebis mar-
TlsawinaaRmdego moqmedebiT, rasac mohyva misi mezobeli mi-
wis nakveTis mijnis moSla); (2) miuxedavad imisa, rom misTvis
cnobili gaxda zianisa da misi warmomSobi mizezebis Taobaze,
pirma Segnebulad isargebla sxvisTvis miyenebuli zianiT (ma-
galiTad, Segnebulad bina SeiZina im pirisagan, vinc yalbi sa-
buTebis safuZvelze aRiricxa binis mesakuTred da es SemZe-
nisTvis gaxda cnobili) da am SemTxvevaSic, misi qmedeba unda
Sefasdes rogorc marTlsawinaaRmdego da braleuli (susg
#as-857-821-2014, 2015 wlis 21 dekemberi).

ziani SeiZleba iyos xelSekrulebis darRvevidan warmoSo-
bili valdebulebis darRvevis Sedegi, xolo deliqtis
dros ki, TviT zianis miyenebis faqti warmoadgens valde-
bulebis warmoSobis safuZvels, romeli valdebulebis Za-
liTac dazaralebuls ufleba aqvs, moiTxovos zianis anaz-
Raureba mimyeneblisagan.

erT-erT saqmeSi,103 sakasacio sasamarTlom aRniSna, rom zianis
mimyeneblis marTlsawinaaRmdego qmedebasa da damdgar zians
Soris mizezobrivi kavSiris arseboba warmoadgens deliqturi
pasuxismgeblobis dadgomis savaldebulo pirobas da gamoixa-
teba imaSi, rom pirveli warmoSobs meores.

pasuxismgebloba dgeba mxolod im SemTxvevaSi, Tu ziani iyo
zianis mimyeneblis moqmedebis (umoqmedobis) pirdapiri da
gardauvali Sedegi. deliqturi valdebuleba zianis miyene-
bis Sedegad warmoSobili valdebulebaa da arasaxelSekrule-
bo valdebulebis erT-erTi saxea. ziani SeiZleba iyos xelSek-

103 susg #as-153-2019, 8 maisi, 2019.
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rulebis darRvevidan warmoSobili valdebulebis darRvevis
Sedegi, xolo deliqtis dros ki, TviT zianis miyenebis faqti
warmoadgens valdebulebis warmoSobis safuZvels, romeli
valdebulebis ZaliTac dazaralebuls ufleba aqvs, moiTxo-
vos zianis anazRaureba mimyeneblisagan. amasTan, zianis anaz-
Raurebis valdebulebis dakisreba SesaZlebelia, Tu saxezea
ziani, ziani miyenebulia marTlsawinaaRmdego moqmedebiT, mar-
TlsawinaaRmdego moqmedebasa da zians Soris arsebobs mize-
zobrivi kavSiri. Sesabamisad, sakasacio palatam miiCnia, rom
konkretul saqmeze deliqtiT miyenebuli zianis anazRaure-
bis dadgomisaTvis damtkicebulad da ganxorcielebulad iT-
vleba deliqturi samarTlis damfuZnebeli normis, ssk-is 992-
e muxliT gaTvaliswinebuli samarTlebrivi Sedegis ganmapi-
robebeli yvela samarTlebrivi wanamZRvari: moqmedebis mar-
TlsawinaaRmdegoba, ziani, adekvaturi mizezobrivi kavSiri da
brali.

im pirobebSi, rodesac mopasuxem likvidaciis dawyebamde
gankarga kompaniis qoneba, romelsac Sedegad mosarCelis
qonebrivi interesebis Selaxva mohyva, gamarTlebulia de-
liqturi valdebulebidan gamomdinare sarCelis dakmayo-
fileba.

sakasacio sasamarTlom Secvala faqtebis saapelacio sa-
samarTloseuli kvalifikacia da miiCnia, rom mosarCelis
moTxovnis samarTlebrivi safuZveli, ara usafuZvlo gam-
didrebis maregulirebeli, aramed deliqturi normebia.

konkretul davaSi,104 sakasacio sasamarTlos Sefasebis sagans
warmoadgens saxelmwifos 100%-iani wilobrivi monawileobiT
dafuZnebuli iuridiuli piris likvidaciis SemTxvevaSi, lik-
vidirebuli kompaniis kreditor menardes SeuZlia Tu ara mos-
Txovos saxelmwifos Tanxis anazRaureba. qvemdgomi sasamar-
Tloebis daskvniT, saxelmwifo (romelic movale kompaniis dam-
fuZnebelia, gankarga misi sawesdebo kapitali, xolo Semdgom
moaxdina kompaniis likvidacia da sakuTrebaSi miiRo am kompa-
niis mier nardobis xelSekrulebis safuZvelze gaumjobesebu-
li qoneba) usafuZvlod gamdidrda da man kondiqciuri val-

104 susg #as-1237-1157-2017, 9 noemberi, 2018.
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debulebis farglebSi unda agos pasuxi kompaniis yofili kre-
ditoris winaSe. saapelacio sasamarTlom am daskvnis samar-
Tlebriv safuZvlad gamoiyena ssk-is 989-e muxli, amasTanave,
sasamarTlom deliqtis wesebidan gamomdinare, sarCelis dak-
mayofileba im dasabuTebiT gamoricxa, rom SemkveTi kompani-
is likvidaciis procesSi likvidatoris mxridan kanonis moT-
xovnaTa formaluri dacva gamoricxavda zianis Semadgenlo-
bis arsebobas.

sakasacio sasamarTlom Secvala faqtebis saapelacio sasamar-
Tloseuli kvalifikacia da aRniSna, rom faqtebis subsumire-
ba samarTlis normis winapirobebTan sasamarTlos prerogati-
vas warmoadgens. mocemul SemTxvevaSi, rogorc sarCelis fa-
bula, ise dadgenili da mxareTa Soris udavo faqtebi iZleva
daskvnis safuZvels, rom saxezea deliqturi valdebulebi-
dan gamomdinare moTxovnis dakmayofilebis winapirobebi
da sarCelis warmatebuloba unda Sefasdes ssk-is 992-e mux-
lis, 408-e muxlis pirveli nawilisa da 409-e muxlis fargleb-
Si. qvemdgomma sasamarTloebma daadgines, rom maregistrire-
bel organos waredgina „mewarmeTa Sesaxeb“ saqarTvelos kano-
nis me-14 muxlis me-4 punqtiT, moTxovnili dokumentacia.

miuxedavad amisa, sakasacio sasamarTlom aRniSna, rom im piro-
bebSi, rodesac: likvidirebuli sawarmos mimarT mosarCelis
saxelSekrulebo moTxovna namdvilia; mopasuxem likvidaciis
dawyebamde gankarga kompaniis qoneba; likvidatorma kredi-
tori ar moiwvia likvidaciis procesSi da qonebis winswrebiT
gankargvis gziT kanoniT garantirebuli kreditoris moTxov-
nis uzrunvelyofis saSualebebi praqtikulad gaasxvisa, saxe-
zea marTlsawinaaRmdego, braleuli moqmedeba, romelsac Se-
degad mosarCelis qonebrivi interesebis Selaxva mohyva, rac
gamarTlebuls xdis deliqturi valdebulebidan gamomdina-
re sarCelis dakmayofilebas.

saapelacio sasamarTlom likvidirebul sawarmosa da mosar-
Celes Soris dadebuli nardobis xelSekrulebiT gaTvaliswi-
nebuli sazRauris gamoTvlis wesisa da saqmeSi warmodgenili
eqspertizis daskvnis safuZvelze gansazRvra mosarCelis mi-
er misaRebi Tanxis odenoba da mis mier saavanso angariSswore-
bis wesiT miRebuli Tanxis sxvaobiT daiangariSa ziani.
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notariusis winaaRmdeg warmoebul deliqturi samarTaldar-
Rvevidan gamomdinare davaSi,105 sakasacio palatis daskvniT,
im pirobebSi, rodesac movalisagan sesxis dabrunebis SeuZleb-
loba ar aris dadasturebuli (saaRsrulebo furclis aRsru-
lebis gamomricxveli garemoebebi, „saaRsrulebo warmoebaTa
Sesaxeb“ saqarTvelos kanonis VII Tavis Tanaxmad), gamoricxu-
lia, zianis dadgomis faqtze msjeloba, romelic notariusis
qmedebis pirdapiri Sedegi iqneba, Sesabamisad, am faqtobriv
mocemulobaSi sarCeli gaumarTlebelia da igi sworad uaryves
qvemdgomma sasamarTloebma.

erT-erT saqmeSi,106 mosarCelisaTvis danaSauliT (mopasuxis
marTvis qveS myofi avtomobiliT, momxdari avtoavariis Sede-
gad dazaralebuli piri (mosarCeleTa Svili) gardaicvala) mi-
yenebuli materialuri zianis anazRaurebis samarTlebrivi sa-
fuZvelia ssk-is 992-e muxli, pirveli mopasuxis mimarT, ssk-is
999-e muxlis pirveli nawili, meore mopasuxis mimarT, aseve,
ssk-is 408-e muxlis pirveli nawili, 409-e da ssk-is 463-e mux-
lebi. gadawyvetilebiT sarCeli materialuri zianis anazRau-
rebis moTxovnis nawilSi nawilobriv dakmayofilda; mopasu-
xeebs mosarCelis sasargeblod, solidarulad daekisraT ma-
terialuri zianis anazRaureba, sarCeli moraluri zianis anaz-
Raurebis nawilSi srulad dakmayofilda da mopasuxeebs, mo-
sarCelis sasargeblod, 3000 laris gadaxdac daekisraT.

sxva saqmis masalebis mixedviT,107 gzis saval nawilze mdebare
Wis saxuravTan Sejaxebis Sedegad mosarCelis avtomanqana da-
zianda. sarCeli kompaniisaTvis miyenebuli zianis anazRaure-
bis moTxovniT dakmayofilda.

sasamarTlom miuTiTa, rom im samarTlebrivi Sedegis gaTva-
liswinebiT, risi miRwevac mosarCeles surs kerZod, zianis
anazRaurebis moTxovna ssk is 992-e, 408.1 da 409-e muxlebidan
gamomdinareobs.

ssk-is 992-e muxlis mixedviT, gansxvavebiT saxelSekrulebo
valdebulebisgan, romelic warmoiSoba piris mier xelSekru-

105 susg #as-41-41-2018, 15 Tebervali, 2019.
106 susg #as-1280-2018, 30 oqtomberi, 2019.
107 susg #as-1342-2018, 31 maisi, 2019.
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lebiT nakisri valdebulebis Seusruleblobidan, deliqturi
valdebuleba arasaxelSekrulebo valdebulebaTa kategori-
as miekuTvneba da misi warmoSobisaTvis unda arsebobdes: zia-
ni, marTlsawinaaRmdego da braleuli qmedeba da mizezobrivi
kavSiri Sedegsa da qmedebas Soris. aRniSnuli winapirobebis
arsebobis SemTxvevaSi, pirs (zianis mimyenebels) unda daekis-
ros deliqturi valdebulebidan gamomdinare, zianis anazRa-
ureba (susg #as-72-72-2018, 15.02.2018).

sakasacio sasamarTlom ganmarta, rom zianis anazRaurebis ma-
valdebulebeli garemoebis arsebobis SemTxvevaSi, navaraude-
vi samarTlebrivi mdgomareobis aRdgenis SesaZlebloba gan-
mtkicebulia ssk is 408-e muxlSi, romlis normatiuli mizni-
dan gamomdinareobs, rom aRdges viTareba, romelic arsebob-
da zianis anazRaurebis mavaldebulebel garemoebamde e. i.
valdebulebis darRvevamde. normidan gamomdinareobs das-
kvna, rom ziani aris is qonebrivi danaklisi, romelic ar dad-
geboda, rom ara valdebulebis darRveva. aRniSnuli muxlis
Tanaxmad, zianis gamomwvevma pirma unda aRadginos is Tavda-
pirveli viTareba, romelic zianis gamomwvevi movlenis gareSe
iarsebebda. naturiT restituciis damabrkolebel garemoebas
pirveladi mdgomareobis aRdgenis SeuZlebloba warmoadgens
(ssk-is 409 muxli).

411-e muxli

erT-erT saqmeSi,108 radganac myidvelma gadaacila fuladi
valdebulebis Sesrulebis vadas, sakasacio sasamarTlom aR-
niSna, rom gamyidvels ufleba hqonda valdebulebis Sesru-
lebasTan erTad moeTxova vadagadacilebiT gamowveuli zia-
nis anazRaurebac, radga man ver miiRo is Semosavali, rasac is
miiRebda Cveulebriv pirobebSi fulis gamoyenebiT (ssk-is 404-e
da 411-e-412-e muxlebi). miuRebeli Semosavali warmoadgens

108 susg #as-854-804-2015, 7 marti, 2016, miuRebeli Semosavlis samarTleb-
riv bunebaze aseve, ix.: sug-ebi: #as-632-590-2017, 8 ianvari, 2018, #as-
1318-1238-2017, 23 Tebervali, 2018, #as-82-82-2018, 09 marti, 2018, #as-
816-816-2018, 5 oqtomberi, 2018, #as-1308-2018, 14 dekemberi, 2018, #as-
1294-1214-2017, 26 aprili, 2018, #as-1549-2019, 14 Tebervali, 2020, #as-
163-2020, 23 seqtemberi, 2020.
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savaraudo Semosavals, romelic SeiZleba damdgariyo samoqa-
laqo brunvis normaluri ganviTarebis SemTxvevaSi. esaa anac-
deni mogeba, romlis anazRaurebac mosarCelis gansakuTrebul
komerciul interesSi Sedis, vinaidan komerciul brunvaSi mi-
si interesi Semosavlis miRebiskenaa mimarTuli.

sasamarTlos daskvniT, miwodebuli produqciis Rirebulebis
droulad gadaxdis SemTxvevaSi, gamyidvels SeeZlo nebismi-
er sabanko dawesebulebaSi anabarze davalianebis Tanxis gan-
TavsebiT mieRo sargebeli sabanko saprocento ganakveTis sa-
xiT minimum, wliuri 9%, romlis anazRaurebis valdebulebac
unda dakisreboda myidvels valdebulebis srul Sesrulebam-
de. amasTan, sakasacio sasamarTlom sakasacio sasamarTlos
praqtikaze dayrdnobiT ganmarta Semdegi: „rac Seexeba ssk-is
411-e muxls, aRniSnuli norma aregulirebs valdebulebis dar-
RveviT gamowveuli miuRebeli Semosavlis anazRaurebis wess
da miuReblad ganixileba Semosavali, romelic ar miuRia pirs,
da romelsac igi miiRebda, valdebuleba jerovnad rom Sesru-
lebuliyo. sakasacio palatam gaiziara gasaCivrebuli gadaw-
yvetilebis daskvna vadiani xelSekrulebebis Sesrulebis va-
dis darRveviT gamowveuli zianis nawilSi da miiCnia, rom qvem-
dgomma sasamarTlom fulis Tvisobrivi funqciidan gamomdi-
nare, marTebulad daukavSira amgvari ziani sabanko sferoSi
anabarze Tanxis ganTavsebis SemTxvevaSi misaReb sargebels“
(susg #as-725-693-2014, 3 ivlisi 2015).

sxva saqmeSi,109 mosarCelem moiTxova uZravi qonebis nasyido-
bis winare da amave uZravi qonebis nasyidobis xelSekrulebe-
bis Sewyveta, sacxovrebeli farTis SesaZenad gadaxdili Tan-
xis dabruneba da miyenebuli zianis anazRaureba.

sasamarTlos mier dadgenilia, rom mxareTa Soris 2010 wlis 23
Tebervlis nasyidobis xelSekrulebis Sesabamisad, saxli eq-
spluataciaSi unda yofiliyo miRebuli 2010 wlis dekemberSi.
sasamarTlos mier dadgenilia, rom 2013 wlis 17 ivniss, rode-
sac mosarCelem sasamarTloSi sarCeli aRZra da moiTxova xel-
Sekrulebidan gasvla, saxlis mSenebloba jer kidev dasrule-
buli ar iyo.

109 susg #as-945-895-2015, 14 marti, 2016.
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saqarTvelos uzenaesma sasamarTlom ssk-is 411-e muxlis Sesa-
bamisad, araerT saqmeSi ganmarta, rom „miuRebeli Semosavali
Tavisi bunebiT gulisxmobs „wminda ekonomikur danakargs“ (pure
economic loss), romelic xelSekrulebis mxarem ganicada da ro-
melsac adgili ar eqneboda, xelSekruleba jerovnad rom Ses-
rulebuliyo. imisaTvis, rom Semosavali miuReblad CaiTvalos,
mas pirdapiri da uSualo kavSiri unda hqondes movalis mier
valdebulebis darRvevasTan. pirdapir kavSirSi igulisxmeba
movlenebis, moqmedebisa da damdgari Sedegis is logikuri bma,
romelic ar tovebs Semosavlis miRebis realur SesaZleblo-
basTan dakavSirebuli eWvis safuZvels. miuRebeli Semosavlis
anazRaurebis sakiTxis gadawyvetisas, zianis anazRaureba un-
da ganisazRvros mxolod obieqturi kriteriumebiT, ise, rom
amas ar mohyves dazaralebulis usafuZvlo gamdidreba“ (susg
#as-307-291-2011, 24 oqtomberi, 2011, susg #as-899-845-2012,
22 noemberi, 2012).

411-e muxlis Sinaarsis gaTvaliswinebiT, mniSvneloba eniWeba
im garemoebebs, romlebic miuTiTeben mopasuxis mier zemoaR-
niSnuli binis gadacemasTan dakavSirebiT nakisri valdebule-
bebis jerovnad Sesrulebis SemTxvevaSi, ra Semosavals mii-
Rebda da valdebulebis darRvevis Sedegad mosarCelem ar mi-
iRo. mosarCele miuTiTebs, rom xelSekrulebiT gaTvaliswi-
nebul mdgomareobaSi binis gadacemis SemTxvevaSi, igi 2011 wlis
ianvridan am binas gaaqiravebda, rac savsebiT SesaZleblad mi-
aCnia sasamarTlos, radgan Tu pirs bina sacxovreblad ar
sWirdeba, misi gaqiraveba warmoadgens uZravi qonebiT Se-
mosavlis miRebis yvelaze farTod damkvidrebul da apro-
birebul formas. mosarCele mopasuxesTan saxelSekrulebo
urTierTobaSi imyofeboda 2013 wlis 17 ivnisamde, Tumca aR-
niSnuli periodis ganmavlobaSi mopasuxem sakuTari valdebu-
lebebi ver Seasrula. Sesabamisad, 2011 wlis ianvridan 2013
wlis 17 ivnisamde, mosarCeles SeuZlia moiTxovos is miu-
Rebeli Semosavali, romelic mas am periodSi (anu xelSek-
rulebidan gasvlamde) binis gaqiravebis SemTxvevaSi eqne-
boda.

auditis daskvnaSi miTiTebuli binis yovelTviuri qiris ode-
nobis Sesabamisad 2011 wlis ianvridan 2013 wlis 17 ivnisamde
periodSi binis gaqiravebiT miuRebeli Semosavlis odenoba
iqneboda 9000 aSS dolari (300*30=9000).
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miuRebeli Semosavali aris sargebeli, romelic SeiZleba
damdgariyo samoqalaqo brunvis normaluri ganviTarebis
Sedegad. esaa anacduri mogeba, romlis anazRaurebac mo-
sarCelis gansakuTrebul komerciul interesSi Sedis, vi-
naidan komerciul brunvaSi misi interesi Semosavlis mi-
Rebiskenaa mimarTuli, Tumca Tavad mogeba ar gulisxmobs
erTobliv Semosavals, yovelgvari xarjebis gamoqviTvebis
gareSe, romelsac dazaralebuli obieqturad miiRebda sa-
moqalaqo brunvis normaluri ganviTarebis Sedegad.

konkretul davaSi,110 sakasacio sasamarTlom sarCeli miuRe-
beli Semosavlis anazRaurebis moTxovniT uaryo, im safuZ-
vliT, rom mosarCelem ver moaxdina misi mtkicebis tvirTis
realizacia. am davaSi sasamarTlom ganmarta, rom ssk-is 411-e
muxlis Tanaxmad, ziani unda anazRaurdes ara mxolod faqtob-
rivad damdgari qonebrivi danaklisisTvis, aramed miuRebeli
SemosavlisTvisac. miuReblad iTvleba Semosavali, romelic
ar miuRia pirs da romelsac igi miiRebda, valdebuleba je-
rovnad rom Sesrulebuliyo. amdenad, kanonmdebeli dazara-
lebuls (kreditors) uflebas aZlevs zianis anazRaureba mo-
iTxovos ara mxolod faqtobrivad damdgari qonebrivi danak-
lisisaTvis, aramed im anacdeni sargeblisaTvis, romelsac da-
zaralebuli miiRebda samoqalaqo brunvis normaluri ganvi-
Tarebis Sedegad. mTavari winapiroba mocemuli muxlis gamo-
yenebisaTvis, aris samarTlebrivi sikeTis xelyofa, rasac Se-
degad mohyva zianis dadgoma. sakasacio palatam aseve ganmar-
ta, rom zogadi principis Tanaxmad, gansaxilveli kategoriis
davaSi, mosarCeles ekisreba rogorc faqtebis miTiTebis, ase-
ve maTi damtkicebis tvirTi. Sesabamisad, mocemul SemTxveva-
Si, mosarCeles unda mieTiTebina da daemtkicebina, rom mopa-
suxis qmedeba iyo aramarTlzomieri, am qmedebam gamoiwvia zi-
ani, mopasuxis qmedebasa da damdgar zians Soris arsebobs mi-
zezobrivi kavSiri, aseve is, Tu ras Seadgens zianis odenoba.
amasTan, vinaidan mosarCele iTxovs zianis anazRaurebas miu-
Rebeli Semosavlis saxiT, mosarCeles imgvari mtkicebulebe-
bi unda waredgina, romelic Seqmnida obieqtur suraTs aseTi
Semosavlebis miRebasTan dakavSirebiT. aseve, sagulisxmoa  Ta-
vad „miuRebeli Semosavlis“ ganmarteba. sasamarTlo praqti-

110 sus gadawyvetileba #as-1018-979-2016, 21 aprili, 2017.
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kaSi damkvidrebuli mosazrebis Tanaxmad, es aris sargebeli,
romelic SeiZleba damdgariyo samoqalaqo brunvis normalu-
ri ganviTarebis Sedegad. esaa anacduri mogeba, romlis anaz-
Raurebac mosarCelis gansakuTrebul komerciul interesSi
Sedis, vinaidan komerciul brunvaSi misi interesi Semosavlis
miRebiskenaa mimarTuli, Tumca Tavad mogeba ar gulisxmobs
erTobliv Semosavals, yovelgvari xarjebis gamoqviTvebis ga-
reSe, romelsac dazaralebuli obieqturad miiRebda samoqa-
laqo brunvis normaluri ganviTarebis Sedegad.

erT-erT saqmeSi,111 sakasacio sasamarTlom gadawyvetilebiT
uaryo ra, sarCeli aRniSna, rom miuRebel Semosavlad ar SeiZ-
leba ganvixiloT mosarCelis mier miTiTebuli da saapelacio
sasamarTlos mier dadgenili garemoeba, rom mosarCele polik-
linikam imis gamo, rom mis mier ijariT aRebul farTSi ramde-
nime Tvis ganmavlobaSi funqcionirebda mopasuxe poliklini-
ka, dakarga 2962 beneficiari.

sakasacio palatam miiCnia, rom am SemTxvevaSi, ganxorciele-
bulad ar miiCneva ssk-is 411-e muxlis wanamZRvrebi, rac sa-
fuZvlad daedeboda am nawilSi, sarCelis dakmayofilebas. vi-
naidan, miuRebeli Semosavali Tavisi bunebiT gulisxmobs
„wminda ekonomikur danakargs“ (pure economic loss), romelic xel-
Sekrulebis mxarem ganicada da romelsac adgili ar eqneboda,
xelSekruleba rom jerovnad Sesrulebuliyo (susg #as-459-
438-2015, 07 oqtomberi, 2015).

erT saqmeSi,112 sasamarTlos Sefasebis sagans warmoadgens myid-
velisaTvis nasyidobis sazRauris, aseve, am Tanxis aunazRau-
reblobiT gamowveuli zianis _ miuRebeli Semosavlis dakis-
rebis winapirobebis arseboba.

 rac Seexeba miuRebel Semosavals, sakasacio palatam miiCnia,
rom am nawilSi moTxovnas iuridiulad ar amarTlebs sarCelSi
miTiTebuli faqtebi, kerZod, Sesageblis warudgenlobis ga-
mo, dadgenilad miiCneva mxolod is garemoeba, Tu ra odeno-
biT mogebas miiRebda mosarCele Tanxis sadepozito angariS-
ze ganTavsebisas. ssk-is 411-e muxlis miznebisaTvis ki, saval-

111 susg #as-1006-927-2017, 12 ianvari, 2018.
112 susg #as-1178-1098-2017, 26 marti, 2019.
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debuloa, mosarCele miuTiTebdes, rom Tanxis depozitze
ganTavseba mis Cveulebriv saqmianobas warmoadgens da ama-
ve kodeqsis 412-e muxlis Sesabamisad, amgvari qmedebis ne-
gatiuri Sedegebi savaraudo unda yofiliyo meore mxari-
saTvis. am faqtebis miTiTebis gareSe miuRebeli Semosavlis
mxolod Tanxis dayovnebis motiviT movalisaTvis dakisre-
ba daarRvevs samoqalaqo brunvis stabilurobis princips.

ssk-is 394-e muxlis pirveli nawili ganamtkicebs valdebu-
lebis damrRvevi piris braleuli pasuxismgeblobis prin-
cips da aniWebs kreditors valdebulebis darRvevis Sede-
gad warmoSobili zianis anazRaurebis moTxovnis uflebas.

fuladi valdebulebis arajerovani Sesrulebisas, miuRe-
bel Semosavals warmoadgens sabanko dawesebulebaSi depo-
zitebis wliuri saprocento ganakveTi, rasac kreditori
miiRebda brunvaunariani obieqtis _ fulis Segrovebis da
anabarze ganTavsebis Sedegad.

konkretul davaSi,113 mosarCele iTxovda sesxis ZiriTadi Tan-
xis daubruneblobiT gamowveuli zianis anazRaurebis miz-
niT, mopasuxeebisaTvis miuRebeli Semosavlis saxiT, sesxis
ZiriTadi Tanxis (6 000 aSS dolari) wliuri 22 %-is dakisre-
bas, saapelacio sasamarTlos gadawyvetilebiT ki, kredito-
ris sarCeli saapelacio samarTalwarmoebis etapze nawilob-
riv dakmayofilda da am ukanasknelis sasargeblod movale-
ebs 5 400 aSS dolaris wliuri 4.70 %-is gadaxda daekisraT.
uzenaesma sasamarTlom gasaCivrebuli gadawyvetileba uc-
vleli datova.

saapelacio sasamarTlom ssk-is 394-e, 411-e, 412-e muxlebze
dayrdnobiT ganmarta, rom fuladi valdebulebis arajerova-
ni Sesruleba kreditors yovelTvis zians ayenebs da sxvagva-
ri valdebulebis SeusruleblobiT gamowveuli zianisgan gan-
sxvavebiT, gansakuTrebuli mtkiceba ar sWirdeba arc zianis
miyenebis faqtis da arc odenobis dadgenas. amgvar miuRebel
Semosavals warmoadgens sabanko dawesebulebaSi depozi-
tebis wliuri saprocento ganakveTi, rasac kreditori mi-
iRebda brunvaunariani obieqtis _ fulis Segrovebis da ana-

113 susg #as-250-250-2018, 15 ivnisi, 2018.
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barze ganTavsebis Sedegad, amaze meti odenobiT zianis mi-
yeneba ki, dadasturebuli unda iyos. yovelive zemoaRniS-
nulis gaTvaliswinebiT, saapelacio sasamarTlom daaskvna, rom
kreditoris pretenzia miuRebeli Semosavlis nawilSi nawilob-
riv unda dakmayofilebuliyo da mopasuxeebs unda dakisre-
bodaT sesxis daubrunebeli nawilis _ 5400 aSS dolaris wliu-
ri 4.70%-is gadaxda im TariRidan, rodesac mopasuxeebma da-
arRvies valdebuleba _ ar daabrunes Tanxa, valdebulebis sru-
lad Sesrulebamde. sasamarTlom ganmarta, rom wliuri 4.70%
warmoadgens saqarTvelos erovnuli bankis vebgverdze (https:/
/www.nbg.gov.ge) miTiTebul ucxour valutaSi gaxsnili anabris
(depozitis) saSualo wliur procents (bonitets) da 2015 wli-
dan 2017 wlis CaTvliT periodze ixelmZRvanela erovnuli ban-
kis vebgverdze ganTavsebuli monacemebis saSualo maCveneb-
liT.

sakasacio sasamarTlom gaiziara saapelacio sasamarTlos msje-
loba, rom ssk-is 411-e muxlis Tanaxmad, movale valdebulia faq-
tobriv zianTan erTad miuRebeli Semosavalic aunazRauros da-
zaralebuls. gansaxilvel davaSi miuRebeli Semosavlis arse-
boba udavoa, radgan fuli, rogorc yvelaze brunvaunariani sa-
gani, upirobod iZleva Semosavlis miRebis prezumfcias. mova-
lem valdebulebis darRveviT, kerZod, kreditors droulad
ar gadauxada sesxis xelSekrulebiT nakisri Tanxa, logikurad
savaraudo Semosavali daakargvina mas. „ssk-is 411-e muxli kidev
ufro akonkretebs 408-e muxlSi mocemul zianis srulad anaz-
Raurebis princips. sruli anazRaureba exeba ara saerTod zians,
romelic SeiZleba vinmem ganicados, aramed im zians, romelic
samoqalaqo pasuxismgeblobis saerTo safuZvlebidan gamomdi-
nare, anazRaurebadia. anazRaurebas eqvemdebareba is ziani, ro-
melic movalisaTvis winaswar iyo savaraudo da warmoadgens zi-
anis gamomwvevi moqmedebis uSualo Sedegs. rodesac xelSekru-
lebis mxare kisrulobs valdebulebas, mas mxedvelobaSi aqvs
mxolod im riskis aReba, romelic kanonzomierad aris dakavSi-
rebuli xelSekrulebis SesrulebasTan. aRniSnulidan gamomdi-
nare, misgan SeiZleba moTxovnil iqnes mxolod im zianis anazRa-
ureba, romelic xelSekrulebis darRvevis normalur Sedegad
aRiqmeba“ (susg as-459-438-2015, 07.10.2015).

ssk-is 394-e muxlis pirveli nawili ganamtkicebs valdebule-
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bis damrRvevi piris braleuli pasuxismgeblobis princips da
aniWebs kreditors valdebulebis darRvevis Sedegad warmo-
Sobili zianis anazRaurebis moTxovnis uflebas, xolo misi ga-
moyenebis winapirobebia: marTlwinaaRmdegoba, brali, mizezob-
rivi kavSiri da ziani. zianis odenobis gansazRvrisas, mxedve-
lobaSia misaRebi is interesi, romelic kreditors hqonda val-
debulebis jerovani Sesrulebis mimarT (ssk-is 408 e muxli).
anazRaurebas eqvemdebareba pirdapiri ziani da ara arapirda-
piri ziani. pirdapir zians miekuTvneba rogorc dadebiTi zia-
ni, ise miuRebeli Semosavali. arapirdapiri ziani es iseTi zia-
nia, romelic gonivruli varaudis cnebidan gamomdinare, sa-
erTod ver iqneboda savaraudo movalisaTvis. rogorc zianis
miyenebis faqti, aseve gancdili zianis odenobis damtkicebis
tvirTi awevs dazaralebul mxares anu kreditors. sakasacio
sasamarTlom ganmarta, rom zianis anazRaurebis mavaldebu-
lebeli garemoebis ararsebobis SemTxvevaSi, navaraudevi sa-
marTlebrivi mdgomareobis aRdgenis orientiri ganmtkicebu-
lia ssk-is 408-e muxlSi, romlis normatiuli miznidan gamom-
dinareobs, rom ganxorcieldes im viTarebis aRdgena, rome-
lic iarsebebda zianis anazRaurebis mavaldebulebeli gare-
moebis dadgomamde, e. i. valdebulebis darRvevamde. moxmobi-
li normidan gamomdinareobs daskvna, rom ziani aris is qoneb-
rivi danaklisi, romelic ar iarsebebda valdebulebis darRve-
vis ararsebobis SemTxvevaSi e.i. valdebulebis jerovani Ses-
rulebis pirobebSi. xelSekrulebiT gaTvaliswinebuli valde-
bulebis darRveviT miyenebuli zianis anazRaurebis moTxov-
nasTan mimarTebiT, sasamarTlom upirvelesad, unda Seafasos
zianis, rogorc meoradi moTxovnis warmoSobis samarTlebri-
vi safuZvlebis arseboba (susg #as-167-163-2016, 01.07.2016).

rogorc zianis erT-erTi saxe, miuRebeli Semosavali war-
moadgens abstraqtul qonebriv danakliss, is yovelTvis sa-
varaudoa da misi pirisaTvis mikuTvneba xdeba im pirobebSi,
rodesac valdebulebis darRvevis/deliqturi qmedebis Se-
degad maRali albaTobiTaa savaraudo kreditoris mier ara
mxolod faqtobrivad damdgari danaklisis, aramed anacde-
ni mogebis (lucrum cessans) xelidan gaSveba, rac movalis gau-
marTlebeli qmedebis pirdapiri da uSualo Sedegia.

ssk-is 411-e muxli Tavad warmoadgens ara mxolod uflebis
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dacvisa da marTlwinaaRmdegobriobis aRkveTis represi-
ul meqanizms, aramed masSi mocemulia prevenciuli ele-
mentebic.

sxva saqmeSi,114 romelSic sarCeli miuRebeli Semosavlis saxiT
misaRebi bonusis 10%-is dakisrebis moTxovniT dakmayofil-
da. mosarCelem (kasatorma) moiTxova daricxuli da aunazRau-
rebeli sargeblis Ziri Tanxis angariSSi miTvla da momdevno
wlis sargeblis am Zir Tanxaze daricxva, rasac is procentis
efeqturi ganakveTiT xsnida. sakasacio sasamarTlom ganmar-
ta, rom „efeqturi saprocento ganakveTi“ sabanko sferos ma-
regulirebeli wesebisTvis damaxasiaTebeli cnebaa da igi ro-
gorc wesi, am sferoSi dadebuli saxelSekrulebo SeTanxmebis
sagans warmoadgens, rac Seexeba gansaxilveli davis sagans, mi-
si materialuri safuZveli ssk-is 411-e muxlia.

miuRebeli Semosavali rogorc zianis erT-erTi saxe, war-
moadgens abstraqtul qonebriv danakliss, is yovelTvis sa-
varaudoa da misi pirisaTvis mikuTvneba xdeba im pirobeb-
Si, rodesac valdebulebis darRvevis/deliqturi qmedebis
Sedegad maRali albaTobiTaa savaraudo kreditoris mier
ara mxolod faqtobrivad damdgari danaklisis, aramed,
anacdeni mogebis (lucrum cessans) xelidan gaSveba, rac mova-
lis gaumarTlebeli qmedebis pirdapiri da uSualo Sede-
gia. amgvari ziani „wminda ekonomikur danakargs“ (pure economic
loss) warmoadgens da ara sabanko sferosaTvis damaxasiaTebeli
saxelSekrulebo SeTanxmebis sagans. amasTan, xsenebuli nor-
ma adgens ra dazaralebulis uflebas, maqsimalurad aRidgi-
nos darRveuli uflebebi, ssk-is 412-e muxlis dispoziciidan
gamomdinare, aseve icavs  movales gaumarTleblad didi dana-
xarjebisagan da adgens balanss pirTa uflebriv mdgomaroe-
bas Soris. amdenad, unda aRiniSnos, rom ssk-is 411-e muxli Ta-
vad warmoadgens ara mxolod uflebis dacvisa da marTlwina-
aRmdegobriobis aRkveTis represiul meqanizms, aramed masSi
mocemulia prevenciuli elementebic.

gamarTlebulia sakredito dawesebulebis SemTxvevaSi mi-
uRebel zianad im Semosavlis miCneva, romelsac sakredi-
to dawesebuleba msesxeblis mier sesxiT gaTvaliswinebul

114 susg #a-719-gan-1-2019, 22 Tebervali, 2019.
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Tanxaze daricxuli sargeblis saxiT miiRebda.

miuRebeli Semosavlis moTxovna samarTlebrivad dasabuTe-
bulia mxolod kreditis ZiriTadi Tanxis dafarvamde perio-
disaTvis gadasaxdeli sargeblis movalisaTvis dakisrebis na-
wilSi. kreditis Tanxis dabrunebis Semdgom periodSi, sargeb-
lis gadaxdis moTxovna dausabuTebelia SesaZlo zianze arse-
buli varaudis usafuZvlobis gamo.

sabanko kreditis xelSekrulebis safuZvelze warmoSobil da-
vaSi, bankis sarCeli klientis winaaRmdeg, romelmac daarRvia
xelSekrulebiT nakisri valdebulebebi, nawilobriv dakmayo-
filda. zemdgomma sasamarTloebma saqalaqo sasamarTlos ga-
dawyvetileba ucvleli datoves.115

ssk-is 403-e da 411-e muxlebis erToblivi analizis Sedegad,
saapelacio palatam ganmarta, rom miuRebel Semosavlad im sar-
geblis miCneva, rac xelSekrulebiT iyo gaTvaliswinebuli da
rac sakredito dawesebulebas unda mieRo, sruliad logiku-
ria, vinaidan sakredito dawesebulebis ZiriTadi funqcia da
daniSnuleba swored fuladi Tanxis sasyidlian sargeblobaSi
gadacemaa. Sesabamisad, sakredito dawesebulebebTan mimarTe-
biT, arsebobs prezumfcia, rom sakredito xelSekrulebidan
gamomdinare valdebulebis Seusruleblobis SemTxvevaSi, sak-
redito dawesebuleba ver iRebs im Semosavals, romelic mas
aRniSnuli TanxiT unda mieRo. swored amitom, gamarTlebu-
lia sakredito dawesebulebis SemTxvevaSi miuRebel zianad
im Semosavlis miCneva, romelsac sakredito dawesebuleba
msesxeblis mier sesxiT gaTvaliswinebul Tanxaze daricxuli
sargeblis saxiT miiRebda.

mocemul SemTxvevaSi, mosarCele sakredito xelSekrulebe-
biT kreditisaTvis gaTvaliswinebuli sargeblis (rogorc mi-
uRebeli Semosavlis) movalisaTvis dakisrebas xelSekrule-
bis sruli vadisaTvis iTxovda. arsebuli samarTlebrivi ur-
TierTobis xasiaTidan gamomdinare, palatam miiCnia, rom am-
gvari moTxovna samarTlebrivad dasabuTebuli iyo mxo-
lod kreditis ZiriTadi Tanxis dafarvamde periodisaT-
vis gadasaxdeli sargeblis movalisaTvis dakisrebis na-

115 susg #as-201-2019, 8 maisi, 2019.
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wilSi. Sesabamis periodSi kreditis saxiT gacemuli Tanxis
gamoyenebis SeuZlebloba sakredito dawesebulebisaTvis
miiCneva, rogorc am Tanxis brunvis Sedegad misaRebi Semo-
savlis dakargvis safuZveli. rac Seexeba kreditis Tanxis
dabrunebis Semdgom periods, misTvis sargeblis gadaxdis moT-
xovna dausabuTebelia SesaZlo zianze arsebuli varaudis usa-
fuZvlobis gamo. kreditis gamcemis ganmartebis Sesabamisad,
misTvis miuRebel Semosavals warmoadgens Tanxa, rasac igi mi-
iRebda konkretuli xelSekrulebis jerovnad Sesrulebis _
misi vadis bolomde kreditisa da sargeblis gadaxdis SemTxve-
vaSi. imis gaTvaliswinebiT, rom fuli ganixileba, rogorc yve-
laze brunvaunariani saSualeba da sakredito dawesebulebis
mier misi floba qmnis Cveulebriv, saqmianobis ganxorciele-
biT sargeblis miRebis upirobo varauds, Tanxis dabrunebis
miuxedavad, Semosavlis miRebis SeuZleblobaze miTiTeba ga-
umarTlebelia, rogorc faqtobrivi, aseve samarTlebrivi
TvalsazrisiT. (#as-841-805-2014, 23 marti, 2015).

amdenad, palatam gaiziara gasaCivrebuli gadawyvetilebis
daskvna, rom mopasuxeTa mimarT gamotanili sasamarTlo gadaw-
yvetileba SesaZloa ramdenime Tvis vadaSi aRsruldes, mosar-
Celes eZleva SesaZlebloba kvlav gasces aRniSnuli Tanxa ses-
xad da miiRos sargebeli. Sesabamisad, am viTarebaSi miuRebe-
li Semosavlis saxiT, zianis arsebobaze miTiTeba safuZvels
moklebulad iqna miCneuli.

konkretul davaSi,116 sesxis, sargeblis, miuRebeli Semosavlis
anazRaurebisa da ipoTekis sagnis realizaciis moTxovnis sa-
marTlebrivi safuZvelia ssk-is 623-e, 625.1, 286.1, 404-e da 411-e
muxlebi. amxanagobam braleulad gadaacila sesxis dabrune-
bis vadas. Sesabamisad, mosarCeles SeuZlia SesrulebasTan er-
Tad vadagadacilebis zianic moiTxovos.

sakasacio palata daeTanxma saapelacio sasamarTlos msjelo-
bas fulis gansakuTrebul TvisebasTan dakavSirebiT, mis
mflobels moutanos Semosavali da ganmarta, rom syidviTu-
narianobis maRali xarisxiT, fuls yvela SemTxvevaSi, aqvs sar-
geblis motanis unari. fuli yovelTvis Semosavlis wyaroa, vi-
naidan SeuZlia mesakuTres SesZinos  ara mxolod misTvis sa-

116 susg #as-84-2019, 25 aprili, 2019, aseve, #as-354-2019, 5 ivlisi, 2019.
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surveli qoneba, aramed garkveuli perioduli Semosavali sa-
banko procentis saxiT. amgvarad, fuladi valdebulebis Se-
usrulebloba kreditors yovelTvis ayenebs zians da sxvagva-
ri valdebulebis SeusruleblobiT gamowveuli zianisgan gan-
sxvavebiT, gansakuTrebuli mtkiceba ar sWirdeba arc zianis
miyenebis faqtisa da arc misi odenobis dadgenas (susg #as-
992-950-2013, 04.03. 2014).

sakasacio palatam miiCnia, rom sesxis ZiriTadi Tanxis wliuri
8% warmoadgens im miuRebel Semosavals, romelsac mosarCe-
le am Tanxis sabanko anabarze ganTavsebiT uproblemod mii-
Rebda, Sesabamisad, palata daeTanxma qvemdgomi instanciis sa-
samarTlos msjelobas miuRebeli Semosavlis odenobis gan-
sazRvris nawilSic.

sxva saqmeSi,117 sakasacio sasamarTlom aRniSna, rom gansaxil-
veli dava, miuRebeli Semosavlis dakisrebis Taobaze, nawar-
moebia restituciis movalis mier xelSekrulebidan mosarCe-
lis gasvlis gamo uZravi qonebis, restituciis kreditorisaT-
vis, dagvianebiT dabrunebis safuZvelze.

sakasacio sasamarTlom aRniSna, rom mosarCeles ori moTxov-
na aqvs: pirveli, uZravi qonebis gaqiravebis SemTxvevaSi misa-
Rebi Semosavali _ 97 956 aSS dolaris ekvivalenti lari da me-
ore, uZravi qonebis daubruneblobiT miyenebuli ziani _ 94
650 aSS dolaris ekvivalenti lari. pirveli sasarCelo moT-
xovna efuZneba im garemoebas, rom xelSekrulebiT nakisri val-
debulebis jerovnad Sesrulebis SemTxvevaSi, mosarCele mii-
Rebda xelSekrulebiT gaTvaliswinebul garemontebul uZrav
qonebas _ binas, komerciul farTsa da avtosadgoms. dadgeni-
lia, rom xelSekrulebis dadebisas, mosarCelis mizani komer-
ciuli iyo, mas uZravi qonebis gaqiravebiT Semosavali unda mi-
eRo. mopasuxisaTvis cnobili da savaraudo iyo mosarCelis mo-
lodini, rom igi uZravi qonebis gaqiravebiT Semosavals mii-
Rebda. Sesabamisad, dasabuTebulia sasarCelo moTxovna xel-
SekrulebiT gaTvaliswinebuli valdebulebis Seusruleblo-
bis gamo mopasuxis mier mosarCelisaTvis miyenebuli zianis,
sami wlis ganmavlobaSi, uZravi qonebis gaqiravebiT misaRebi
Semosavlis, mopasuxisaTvis dakisrebis Taobaze (ssk-is 407.1,

117 susg #as-689-2019, 13 dekemberi, 2019.
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408.1, 411-e muxlebi).

mosarCelis meore sasarCelo moTxovna uZravi qonebis daubru-
neblobiT gamowveuli zianis anazRaurebaa, romelic ssk-is 352.1
muxliT gansazRvruli restituciis valdebulebis darRvevi-
dan gamomdinareobs da amave muxlis mexuTe nawiliTaa gaTva-
liswinebuli. iuridiul doqtrinaSi gamoTqmuli mosazrebis mi-
xedviT, ssk-is 352.5 muxlis Sesabamisad, zianis anazRaurebis
moTxovnis ufleba ar gulisxmobs pirveladi valdebulebis
Seusruleblobis gamo warmoSobili zianis anazRaurebas.
pirveladi valdebulebis Seusruleblobis samarTlebrivi
Sedegi ukve gamovlenilia am normis gamoyenebisas _ mxaree-
bi gavidnen xelSekrulebidan da maT warmoeSvaT naturiT
dabrunebis valdebuleba. zianis anazRaurebis moTxovnis
ufleba, 394-e da 352.5 muxlebis safuZvelze gamoyenebis Sem-
TxvevaSi, vrceldeba ara xelSekrulebidan gasvlis (Ziri-
Tadi xelSekrulebidan gamomdinare valdebulebis Seusru-
leblobis) gamo warmoSobil zianze, aramed xelSekrulebi-
dan gasvlis Sedegad dadgenil naturiT dabrunebis valde-
bulebis darRvevaze, ris Sedegadac kreditors miadga zia-
ni. Sesabamisad, 394-e muxliT dadgenili zianis anazRaure-
bis winapirobas (mxolod im SemTxvevaSi, rodesac es muxli
gamoiyeneba 352.5 muxlis safuZvelze) warmoadgens xelSek-
rulebidan gasvlis faqti da gasvlis Sedegad warmoSobili
valdebulebis Seusrulebloba.

gansaxilvel SemTxvevaSi, SesaZloa arsebobdes ssk-is 352.5 da
394.1 muxlebiT dadgenili zianis anazRaurebis winapirobebi,
kerZod, xelSekrulebidan mosarCelis gasvlisa da mopasuxis
mier gasvlis Sedegad warmoSobili restituciis valdebule-
bis darRvevis faqti. restituciis movalis mier restituciis
valdebulebis darRveva imaSi gamoixata, rom man restituciis
kreditors ar daubruna ZiriTadi xelSekrulebis safuZvelze
miRebuli uZravi qoneba, riTac mosarCelem dakarga am Tanxis
gamoyenebisa (magaliTad, bankSi anabarze ganTavsebisa) da Semo-
savlis miRebis SesaZlebloba (ssk-is 411-e muxli) .

sakasacio sasamarTlom miiCnia, rom mosarCelis moTxovna uZ-
ravi qonebis droulad dabrunebis SemTxvevaSi misi gasxvise-
biT, sabazro Rirebulebis odenobiT, miRebuli Tanxis saban-
ko anabarze ganTavsebisa da sargeblis miRebis Taobaze dausa-
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buTebelia, ar gamomdinareobs saqmis faqtobrivi garemoebe-
bidan da ar unda dakmayofildes, radgan qonebis gaqiravebasa
da gasxvisebas Soris mkafio gansxvavebaa. sasarCelo moTxov-
nas warmoadgens miuRebeli Semosavali, romelic movali-
saTvis ara mxolod winaswar savaraudo unda iyos, aramed
unda iyos zianis gamomwvevi moqmedebis uSualo Sedegi. gan-
saxilvel SemTxvevaSi qonebis gaqiravebis SeuZleblobiT
miyenebuli zianis savaraudoba ufro damajerebelia da re-
aluri, vidre is garemoeba, rom mosarCele kuTvnili uZra-
vi qonebis droulad dabrunebis SemTxvevaSi aucileblad
gaasxvisebda qonebas (an mis nawils), Sesabamisad, am nawilSi
mosarCelem damajereblad da sarwmunod ver daamtkica sa-
kuTari moTxovnis safuZvlianoba.

meore sasarCelo moTxovnis materialursamarTlebriv safuZ-
vels warmoadgens ssk-is 411-e da 394.1 muxlebi. mosarCeles
imgvari mtkicebulebebi unda warmoedgina, romelic Seqmnida
obieqtur, realur suraTs aseTi Semosavlebis miRebasTan da-
kavSirebiT da ara varauds, albaTobas Semosavlis miRebis Ta-
obaze, gamomdinare iqidan, rom ssk-is 411 e muxli mxolod im
Semosavlis anazRaurebis valdebulebas akisrebs mxares, ro-
melic obieqturi mocemulobiTaa nakarnaxevi da ara kredito-
ris subieqturi SefasebiT. am TvalsazrisiT, sakasacio sasa-
marTlom gansakuTrebuli yuradReba miaqcia ssk-is 411-e mux-
lis meore winadadebas, romlis Tanaxmad, „miuReblad iTvle-
ba Semosavali, romelic ar miuRia pirs da romelsac igi mii-
Rebda, valdebuleba jerovnad rom Sesrulebuliyo.“ sagulis-
xmoa uSualod termini „miuRebeli Semosavali,“ saxeldobr Si-
naarsi, romelic mis miRma dgas. mxareTa Soris mtkicebis tvir-
Tis ganawilebis wesidan gamomdinare, mosarCele valdebulia,
daamtkicos zianis arseboba da misi moculoba (susg. #as-153-
2019, 08.05.2019).

sauravi ssk-is 411-e muxliT gaTvaliswinebul verc „faq-
tobriv danaklisad“ da verc miuRebel Semosavlad ver mi-
iCneva.

erT-erT saqmeSi,118 saapelacio sasamarTlos gadawyvetilebiT,
ssip Semosavlebis samsaxuris sarCeli aRiarebuli sagadasaxa-

118 susg #as-1051-1006-2014, 1 ivlisi, 2016.
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do davalianebis, aseve, daricxuli sanqcia-sauravebis sawar-
mosa da sawarmos direqtorisaTvis solidarulad dakisrebis
moTxovniT nawilobriv, kerZod, aRiarebuli sagadasaxado da-
valianebis dakisrebis moTxovniT dakmayofilda.

saapelacio sasamarTlom sarCelis dakmayofilebisas ixel-
mZRvanela ssk-is 317-e muxlis me-2 nawiliT, 316-e muxlis pir-
veli nawiliT, 992-e, 998-e muxlebiT, xolo uaryofis nawili
ssk-is 411-e muxliT daasabuTa da aRniSna, rom sauravi ssk-is
411-e muxliT gaTvaliswinebul verc „faqtobriv danakli-
sad“ da verc miuRebel Semosavlad ver miiCneva, radgan sa-
uravi warmoadgens sanqcias gadasaxadis ZiriTadi Tanxis ga-
dauxdelobisaTvis, romlis gadaxdazec, sagadasaxado kodeq-
sis Sesabamisad, pasuxismgebelia mxolod gadasaxadis gadam-
xdeli. amis gamo, sauravis gadaxdaze Sps-is direqtors soli-
daruli pasuxismgebloba ver daekisreboda.

mopasuxeebs gadawyvetileba ar gausaCivrebiaT, sakasacio sa-
Civari waradgina mxolod mosarCelem. sakasacio sasamarTlom
sakasacio saCivari ar daakmayofila da ganmarta, rom ssk-is 992-
e muxliT gansazRvrulia deliqturi valdebulebis uzogade-
si wesi da igi sagadasaxado kanonmdeblobis, romelic sajaro
samarTliT mowesrigebuli dargia, safuZvelze warmoSobil
valdebulebas aseve, am valdebulebis Seusruleblobis gamo
daricxuli sauravis anazRaurebas ar aregulirebs. dasaxele-
buli sakiTxis mowesrigeba sajaro samarTlis nawilia da asa-
xulia sagadasaxado kodeqsiT dadgenil normebSi.

sakasacio sasamarTlom ganmarta, rom aRiarebuli sagadasaxa-
do davalianebis aseve, daricxuli sanqcia-sauravebis gadasa-
xadis gadamxdelisaTvis dakisrebisa da/an am Tanxis amoRebis
mizniT mimdinare saaRsrulebo warmoebis kanonierebis samo-
qalaqo wesiT Semowmebis winapirobebi ewinaaRmdegeba samoqa-
laqo samarTalwarmoebis principebs da mocemuli davis far-
glebs scildeba.

erT-erT saqmeSi,119 palatam gaiziara qvemdgomi sasamarTlos
daskvna imis Taobaze, rom miuRebeli Semosavali eqvemdebare-
ba anazRaurebas, Tu kreditori daasabuTebs, rom igi am ode-

119 #as-107-2019, 13 marti, 2020.



129

nobiT anazRaurebas miiRebda valdebulebis jerovani Sesru-
lebis pirobebSi da es movalisaTvis savaraudo unda yofili-
yo. gansaxilvel SemTxvevaSi gasaTvaliswinebelia modave su-
bieqtebi da valdebulebis warmoSobis safuZveli: sabanko da-
wesebuleba moiTxovs msesxeblisa da solidaruli TavdebisaT-
vis sesxis xelSekrulebiT nakisri valdebulebis darRvevi-
saTvis miuRebeli Semosavlis anazRaurebis dakisrebas. im pi-
robebSi, rodesac xelSekrulebiT gansazRvrulia saprocen-
to ganakveTi, xelSekrulebis sagans warmoadgens gvarovnuli
nivTi _ fuli, xolo kreditoris samewarmeo saqmianoba sasyid-
liani kreditis gacemaa, samoqalaqo kodeqsis 411-e muxlis wi-
napirobebis arseboba dadasturebulad miiCneva, garda amisa,
saapelacio sasamarTlos gadawyvetileba dasabuTebulia im
kuTxiTac, rom banki Semosavals xelSekrulebis farglebSi mi-
iRebda msesxebels droulad rom daebrunebina Tanxa. amde-
nad, qvemdgomi sasamarTlos daskvna Ziri Tanxis gadaxdamde,
magram ara umetes, 2020 wlis 29 agvistosi saprocento sargeb-
lis dakisrebis Taobaze, rogorc miuRebeli Semosavlis kom-
pensirebisa, dasabuTebulia.

saqarTvelos uzenaesi sasamarTlos praqtikiT,120 „sargeblisa
da miuRebeli Semosavlis samarTlebrivi buneba gansxvavebu-
lia. sargebeli es aris nivTis (am SemTxvevaSi, fuliT sargeb-
lobisaTvis procenti) gamoyenebis Sedegad msesxeblis mier mi-
Rebuli an misaRebi Semosavali, xolo miuRebeli Semosavali _
is ziania (danakargia), romelic bankma ver miiRo  msesxeblis
mier valdebulebis darRvevis gamo. miuReblad ganixileba Se-
mosavali, romelic ar miuRia pirs da romelsac igi miiRebda,
valdebuleba jerovnad rom Sesrulebuliyo.“ Sesabamisad, gan-
sxvavebulia xelSekrulebiT gansazRvruli sargeblisa da mi-
uRebeli Semosavlis mtkicebis farglebic. „miuRebel Semosa-
vals damtkiceba sWirdeba (ssk-is 404-e, 411-e-412-e muxlebi)
maSin, rodesac xelSekrulebiT gansazRvruli gonivruli pro-
centis namdvilobisaTvis sakmarisia mxareTa werilobiTi Se-
Tanxmeba“ (susg # as- 932-882-2015, 15.03.2016).

sayuradReboa, rom erT-erT davaSi,121 qvemdgomma sasamarTlo-

120 susg #as-1209-2019, 21 Tebervali, 2020
121 susg #as-952-2020, 5 marti, 2021
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ebma mosarCeleTa moTxovna brZanebis baTilad cnobis, samsa-
xurSi aRdgenis, iZulebiTi ganacduris anazRaurebis Sesaxeb
daakmayofiles da damsaqmebels daakisres kompensacia dasaq-
mebulTa sasargeblod. sakasacio sasamarTlom sarCeli nawi-
lobriv daakmayofila. palatam gadawyvetileba daafuZna ara
Sromis kodeqss (radgan SromiTi urTierTobis Sewyveta ka-
nonierad miiCnia sakasacio sasamarTlom), aramed ssk-is 394-
e muxlis pirvel nawils, vinaidan damsaqmebelma kompaniam,
rogorc movalem, ar Seasrula valdebuleba da ar SesTa-
vaza mosarCeleebs saxelSekrulebo fondiT gaTvaliswine-
bul Tanamdebobebze dasaqmeba, rac sakasacio sasamarTlos
SefasebiT, sul mcire, erTi wlis ganmavlobaSi daasaqmeb-
da mosarCeleebs, amdenad maT, rogorc kreditorebs uf-
leba warmoeSvaT miuRebeli Semosavalis gamo ziani moiT-
xovon damsaqmebeli kompaniisagan ssk-is 411-e muxlis Ta-
naxmad.

412-e muxli

erT-erT saqmeSi,122 sakasacio palatam miiCnia, rom miuRebeli
xelfasiT zianis odenobis gansazRvra ar iwvevs movalis gada-
metebul pasuxismgeblobas, ramdenadac saqarTvelos Sromis
kodeqsis me-2 muxlis pirveli nawilidan gamomdinare, xelfa-
sis odenoba da misi gacemis sakiTxi damsaqmeblisaTvis ar war-
moadgens ucxo movlenas da igi srulad eqceva ssk is 412-e mux-
liT gaTvaliswinebul movalis interesebis dacvis fargleb-
Si.

konkretul saqmeSi,123 sasamarTlom ar daakmayofila mosarCe-
lis pretenzia arakvalificiuri/arakompetenturi iuridiu-
li daxmarebis gaweviT miyenebuli zianis anazRaurebis Taoba-
ze da moTxovnis samarTlebriv safuZvlad miuTiTa ssk-is 709-
e, 394-e da 412-e muxlebze.

122 susg #as-1109-2018, 13 maisi, 2019.
123 susg #as-578-578-2018, 29 ivnisi, 2018, moralur zianTan dakavSirebiT

ix.: m. axalaZe, saqarTvelos uzenaesi sasamarTlos samoqalaqo pala-
tis mier komerciuli iuridiuli pirebis monawileobiT ganxilul saq-
meTa analizi, 2020, 50.
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erT-erT saqmeSi,124 sakasacio palatam ganmarta, rom ssk-is 412-
e muxli movales aTavisuflebs iseTi riskebisagan, rac miuRe-
belia qonebrivi pasuxismgeblobis Cveulebrivi principebisaT-
vis. mosarCelem unda daamtkicos, rom mis mier gancdili ziani
aris xelSekrulebis darRvevis Cveulebrivi da normaluri Se-
degi. zianis savaraudoba dgindeba gonivrulobis Tvalsazri-
siT da ar ganisazRvreba konkretuli xelSekrulebis damrRve-
vis subieqturi SesaZleblobebiT. movalem ziani yovelTvis un-
da aanazRauros, magram xelSekrulebiT nakisri riskis far-
glebSi (susg #as-459-438-2015, 07 oqtomberi, 2015).

413-e muxli

saqarTvelos samoqalaqo kodeqsis 999-e muxlis Sesabami-
sad, satransporto saSualebis mflobeli (mopasuxe) miu-
xedavad bralisa, valdebulia, pasuxi agos marTlsawina-
aRmdego Sedegze, rac am SemTxvevaSi, janmrTelobis dazi-
anebiT gamowveuli moraluri ziania.

erT-erT saqmeSi,125 sakasacio sasamarTlom miiCnia, rom saape-
lacio sasamarTlom sworad moiZia moTxovnis damfuZnebeli
norma _ ssk-is 413-e muxlis me-2 nawili da dadgenili garemoe-
bebis aseve, dazaralebulis asakisa Tu mkurnalobis xangrZli-
vobis gaTvaliswinebiT, sworad Seafasa moraluri zianis ode-
noba 2 000 lariT.

sasamarTlom aRniSna, rom im udavo garemoebis gaTvaliswine-
biT, rom swored kasatoris mometebuli safrTxis wyaros eq-
spluatacias mohyva sxeulis dazianeba, samoqalaqo kodeqsis
999-e muxlis Sesabamisad, satransporto saSualebis mflobe-
li (mopasuxe), miuxedavad bralisa, valdebulia, pasuxi agos
marTlsawinaaRmdego Sedegze, rac am SemTxvevaSi, janmrTe-
lobis dazianebiT gamowveuli moraluri ziania.

erT-erT saqmeSi,126 sakasacio sasamarTlom gadawyvetilebiT

124 susg #as-578-578-2018, 29 ivnisi, 2018, aseve, ix.: susg #as-155-145-2017,
26 oqtomberi, 2018, #as-816-816-2018, 5 oqtomberi, 2018.

125 susg #as-561-561-2018, 18 ivlisi, 2018.
126 sus gadawyvetileba #as-1040-960-2017, 5 ivlisi, 2018.
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sarCeli uaryo. saqmis masalebiT mosarCele, rogorc amxana-
gobis erT-erTi wevri iTxovda misTvis miyenebuli individua-
luri zianis anazRaurebas, romelsac is ukavSirebda mopasu-
xeTa aramarTlzomieri qmedebis Sedegad amxanagobis miznis
miuRwevlobas da sabolood moiTxovda mopasuxeebisaTvis zi-
anis saxiT im Tanxis dakisrebas, romlis ekvivalenturi qone-
bac mas xelSekrulebis dasrulebisas unda mieRo.

ojaxis wevris gardacvalebiT gamowveuli dardi, gulis-
tkivili, Sinagani cxovrebis ritmis darRveva, glova da dep-
resia _ sakmarisi winapiroba ar aris gardacvlilis oja-
xis axlobeli adamianebisaTvis moraluri zianis asanazRa-
ureblad. msgavs SemTxvevebSi, moraluri zianis anazRau-
rebis valdebuleba dasaSvebia gamonaklisis saxiT, mxolod
maSin, rodesac xangrZlivi drois ganmavlobaSi mimdinare-
obs mZime fsiqopaTologiuri darRvevebi, romlebic arse-
biTad scildeba ubeduri SemTxvevis gamo, janmrTelobis
zogadi mdgomareobis mimarT sulieri tkiviliT miyenebul
zians (vnebebs) da, romelic amis gamo, SeiZleba gaigivdes
sxeulis an janmrTelobis dazianebasTan.

sxva saqmeSi,127 mosarCelem danaSauliT (avtosagzao SemTxve-
vis Sedegad) miyenebuli materialuri zianisa da meuRlis gar-
dacvalebiT gamowveuli moraluri zianis anazRaureba moiT-
xova. sakasacio sasamarTlom gardacvlilis ojaxis wevrisTvis
moraluri zianis anazRaureba dauSveblad miiCnia.

sasamarTlom miuTiTa erTgvarovan sasamarTlo praqtikaze da
aRniSna „im sakiTxis gasarkvevad, moicavs Tu ara ssk-is 999-e
muxliT gaTvaliswinebuli ziani moralur ziansac, mniSvnelo-
vania am normis ganmarteba ssk-is 1006-e da 413-e muxlis pirvel
nawilTan mimarTebiT. sakasacio palatam ganmarta, rom ssk-is
1006-e muxli gansazRvravs satransporto saSualebis eqsplua-
taciis Sedegad dazaralebulis gardacvalebis SemTxvevaSi, zi-
anis anazRaurebis farglebs. kerZod, am normis Tanaxmad, gar-
dacvlilis kmayofaze myof pirebs ufleba aqvT, zianis mimye-

127 susg #as-1185-1105-2017, 15 Tebervali, 2018, analogiur sakiTxze ase-
ve, ix.: susg #as-593-568-2016, 14 ivlisi, 2017, #as-1185-1105-2017, 15
Tebervali, 2018, #as-883-2018, 21 seqtemberi, 2018. #as-380-2019, 24
maisi, 2019, #as-1236-2019, 16 ianvari, 2020.
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nebels mosTxovon yovelTviuri sarCos gadaxda an gamonakli-
sis saxiT, sarCos erTjeradi anazRaureba. niSnavs Tu ara es,
rom miTiTebuli muxliT kanonmdebels surda amomwuravi de-
bulebis miReba, rac mxolod materialuri zianis anazRaure-
bas gulisxmobs, Tu aseve, SesaZlebelia,  rom am normiT gansaz-
Rvrul uflebamosil pirebs moraluri zianis anazRaurebis uf-
lebac gaaCndeT.

sakasacio sasamarTlom imsjela ssk-is 413-e muxlis pirveli na-
wilis mizanze da aRniSna, rom kerZo samarTliT gaTvaliswine-
bulma sxvadasxva saxis urTierTobebma SeiZleba gamoiwvios
moraluri, sulieri tanjva, magram moraluri zianis anazRau-
reba gaTvaliswinebulia mxolod kanoniT zustad gansazRvrul
SemTxvevebSi e. i. kanoni pirdapir gansazRvravs, Tu romeli
sikeTis xelyofis SemTxvevaSi SeiZleba, dazaralebulma moiT-
xovos anazRaureba araqonebrivi zianisaTvis. amdenad, kanonis
mizania Seamciros, SezRudos am normiT gaTvaliswinebuli Se-
degis dausabuTebeli gafarToeba, raTa uzrunvelyos samoqa-
laqo brunvis stabiluroba da wesrigi (susg, #3k-242-01,
06.04.2001; #3k-1218-01, 24.04.2002; #as-14-466-05, 09.11.2006;
#as-1156-1176-2011, 20.01.2012).

sakasacio palatam ganmarta, rom ssk-is 1006-e muxliT pirda-
pir ar aris gaTvaliswinebuli moraluri zianis anazRaurebis
SesaZlebloba, rac imas niSnavs, rom gardacvlilis kmayofaze
myof pirebs, am normis safuZvelze, ar SeuZliaT moiTxovon
moraluri zianis anazRaureba ojaxis axlobeli adamianis gar-
dacvalebiT gamowveuli sulieri tkivilisaTvis (susg, #3k-
1218-01, 24.04.2002)“;

sakasacio palatam miiCnia, rom mocemul SemTxvevaSi, mopasu-
xem marTlsawinaaRmdego, braleuli qmedebiT xelyo mosarCe-
lis meuRlis sicocxle da ara uSualod mosarCelis janmrTe-
loba. sakasacio sasamarTlos erTgvarovani praqtikis Tanax-
mad: „ojaxis wevris gardacvalebiT gamowveuli dardi, gulis-
tkivili, Sinagani cxovrebis ritmis darRveva, glova da dep-
resia, sakmarisi winapiroba araa gardacvlilis ojaxis axlo-
beli adamianebisaTvis moraluri zianis asanazRaureblad.
msgavs SemTxvevebSi, moraluri zianis anazRaurebis val-
debuleba dasaSvebia gamonaklisis saxiT, mxolod maSin, ro-
desac xangrZlivi drois ganmavlobaSi mimdinareobs mZime
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fsiqopaTologiuri darRvevebi, romlebic arsebiTad
scildeba, ubeduri SemTxvevis gamo, janmrTelobis zoga-
di mdgomareobis mimarT sulieri tkiviliT miyenebul zi-
ans (vnebebs) da, romelic amis gamo, SeiZleba gavaigivoT sxe-
ulis an janmrTelobis dazianebasTan. aqedan gamomdinare,
sakasacio palatam miiCnia, rom saapelacio sasamarTlom aras-
worad CaTvala moraluri zianis anazRaurebis sakmaris safuZ-
vlad mxolod mosarCelis sulieri tkivili da tanjva (fsiqo-
logiuri ziani), ise, rom amas ar gamouwvevia mosarCelis avad-
myofoba (janmrTelobis dazianeba)“. sakasacio palatam aRniS-
na, rom mosarCeles sasamarTlosaTvis ar warudgenia avadmyo-
fobis (janmrTelobis dazianebis) damadasturebeli sarwmu-
no mtkicebuleba, amasTan, aseTi mtkicebulebis arsebobis Sem-
TxvevaSic, mas aseve, unda warmoedgina mopasuxis marTlsawi-
naaRmdego qmedebasa da mosarCelis avadmyofobas Soris adek-
vaturi mizezobrivi kavSiris arsebobis damadasturebeli
mtkicebulebac.

kerZosamarTlebriv urTierTobebs Cveulebriv, SesaZloa,
Tan axldes moraluri, sulieri gancdebi, magram samoqa-
laqo pasuxismgebloba dasaSvebia mxolod kanoniT gaTva-
liswinebul SemTxvevebSi e. i. kanoni pirdapir gansaz-
Rvravs, Tu romeli sikeTis xelyofis SemTxvevaSi SeuZlia
dazaralebuls, moiTxovos anazRaureba araqonebrivi zi-
anisaTvis.

sxeulis da/an janmrTelobis xelyofiT gamowveuli mora-
luri ziani uSualod samarTaldarRvevidan SeiZleba arc
gamomdinareobdes, aramed misi Tanmdevi Sedegi iyos (ro-
goricaa uSedego mkurnaloba, xangrZlivi umweo mdgoma-
reoba, aqtiuri cxovrebis SeuZlebloba, cxovrebis wesisa
da ritmis Secvla, mkurnalobis uSedegobis gamo cxovre-
bis xalisis daqveiTeba, nervuli daZabuloba, rac pirs
arasrulfasovnebis kompleqssa Tu sxva negatiur gancdebs
uyalibebs).

pacientis informirebulobis standartis imgvari darRve-
va, romelmac SesaZlebelia janmrTelobisadmi vneba gamo-
iwvios, moraluri zianis anazRaurebis winapirobac SeiZ-
leba gaxdes.
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erT-erT saqmeSi,128 sakasacio palata daeTanxma saapelacio pa-
latis mosazrebas, rom saqmeze dadgenili faqtobrivi gare-
moebebisa da mtkicebulebebis Sefasebis safuZvelze arsebobs
mopasuxe klinikisaTvis mosarCelis sasargeblod, 5000 laris
odenobiT, moraluri zianis anazRaurebis dakisrebis safuZ-
veli.

rac Seexeba pacientis informirebuli Tanxmobis ararsebobis
gamo, moraluri zianis anazRaurebis moTxovnas, sakasacio pa-
latam miiCnia, rom ssk-is 413-e muxlis farTo ganmartebiT, pa-
cientis informirebulobis standartis imgvari darRve-
va, romelmac SesaZlebelia janmrTelobisadmi vneba gamo-
iwvios, moraluri zianis anazRaurebis winapirobac SeiZ-
leba gaxdes.

sakasacio palatam aRniSna, rom im viTarebaSi, rodesac ma-
terialuri zianis anazRaurebis safuZvlebi saxeze ar
aris, Sesafasebelia, arsebobs Tu ara ssk-is 413-e muxliT
gaTvaliswinebuli moraluri zianis dakisrebis ganmapiro-
bebeli faqtobrivi garemoebebi.

 sakasacio palatam imsjela moraluri zianis anazRaurebis
moTxovniT, strasburgis sasamarTlos gadawyvetilebaze _ sa-
riSvili-bolqvaZe saqarTvelos winaaRmdeg (saCivari
#58240/08, 19 ivlisi, 2018) da aRniSna, rom marTalia, aRniS-
nul davaSi SedarebiT gansxvavebuli faqtobrivi mocemuloba
iyo, Tumca, gadawyvetileba sainteresoa moraluri zianis anaz-
Raurebis momwesrigebeli samarTlebrivi normis gamoyeneba
_ganmartebis TvalsazrisiT.

araqonebrivi zianis odenobis gansazRvrisas, erovnuli sasa-
marTlo xelmZRvanelobs gonivrulobisa da samarTlianobis
kriteriumebiT. am sakiTxSi saqarTvelos uzenaes sasamarTlos
damkvidrebuli aqvs praqtika: „sakasacio sasamarTlo ganmar-
tavs, rom janmrTelobis dazianebiT gamowveuli moraluri zi-
anis anazRaureba samarTliani da gonivruli odenobiT unda
ganisazRvros. SeuZlebelia, TiToeuli adamianis janmrTelo-
bis an sicocxlis fasis gansazRvra, amdenad, moraluri zianis

128 susg #as-645-2019, 26 ivlisi, 2019, ix. aseve, susg as-211-200-2017, 12
ianvari, 2018.
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anazRaurebis mizani, garkveulwilad, gancdili tkivilisa da
diskomfortis Semsubuqebaa. kompensaciis odenobas gansaz-
Rvravs sasamarTlo dazaralebulis mier gancdili sulieri,
fizikuri tanjvisa da zianis mimyeneblis bralis gaTvaliswi-
nebiT, Tu zianis anazRaurebis mocemuli saxe braleul moqme-
debazea damokidebuli“ (#as-866-816-2015, 12 Tebervali, 2016;
#as-95-90-2013, 14.06.13; #as-594- 562-2015, 6.11.2015, Nas-797-
940-2015, 10.09.2015.).

calkeul SemTxvevaSi, kanonmdebeli ar adgens moraluri zia-
nis anazRaurebis odenobas, aramed es sakiTxi sasamarTlos Se-
fasebiTi msjelobis sagania da yoveli konkretul SemTxveva-
Si, Tavad SemTxvevis individualobis da Taviseburebis gaTva-
liswinebiT unda gadawydes. erT erT saqmeSi (susg #as-660-
660-2018, 20 ivlisi, 2018), sakasacio palatam ganmarta, rom: „ssk-
is 413-e muxliT gaTvaliswinebuli moraluri zianis anazRau-
rebis sakiTxi mxolod im SemTxvevaSi ganixileba, rodesac zi-
ani samarTlebrivad mniSvnelovani da angariSgasawevia.“ ada-
mianis janmrTeloba warmoadgens samarTlis mier dacul erT-
erT im sikeTes, romlis xelyofis Sedegad dazaralebulma Se-
iZleba moiTxovos araqonebrivi (moraluri) zianisaTvis anaz-
Raureba. sxeulis da/an janmrTelobis xelyofiT gamowveuli
moraluri ziani uSualod samarTaldarRvevidan SeiZleba arc
gamomdinareobdes, aramed misi Tanmdevi Sedegi iyos (rogori-
caa uSedego mkurnaloba, xangrZlivi umweo mdgomareoba, aq-
tiuri cxovrebis SeuZlebloba, cxovrebis wesisa da ritmis
Secvla, mkurnalobis uSedegobis gamo cxovrebis xalisis daq-
veiTeba, nervuli daZabuloba, rac pirs arasrulfasovnebis
kompleqssa Tu sxva negatiur gancdebs uyalibebs), Tumca,
aseT dros, savaldebuloa dasturdebodes, rom dazarale-
bulis moraluri gancdebi da sulieri tanjva sxeulisa Tu
janmrTelobis xelyofis Sedegia (susg #as-979-940-2014, 10
seqtemberi, 2015).

ssk-is 413-e muxlis sakanonmdeblo mowesrigeba miznad isaxavs
Seamciros, SezRudos am normiT gaTvaliswinebuli Sedegis da-
usabuTebeli gafarToeba, raTa uzrunvelyofil iqnes samoqa-
laqo brunvis stabiluroba da wesrigi. ssk-is 413-e muxlis me-
2 nawiliT gansazRvruli janmrTelobis dazianebiT gamowveu-
li moraluri zianis maxasiaTebeli Tviseba aris adamianis fsi-
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qikuri da sulieri bunebis sferoSi negatiuri zemoqmedebis
moxdena, rac gamoixateba fizikur da zneobriv tanjvaSi.

sakasacio palatam aRniSna, rom saqarTvelos kanoni „pacien-
tis uflebebis Sesaxeb,“ moicavs specialur Tavs _ „Tanxmoba,“
sadac detalurad aris gansazRvruli samedicino momsaxure-
bis gawevisas pacientis Tanxmobis miRebis pirobebi. informi-
rebuli Tanxmoba samedicino eTikis erT-erTi principis _ „pa-
cientis avtonomiis“ pativiscemis realizaciis mTavari in-
strumentia. „pacientis avtonomia“ _ esaa pacientis ufleba
damoukideblad gansazRvros misTvis samedicino daxmarebis
aRmoCenis sakiTxi. aucilebelia, rom informirebuli Tanxmo-
ba win uswrebdes nebismier Carevas samedicino momsaxurebis
gawevisas da biosamedicino kvlevis warmoebisas; iyos Tavisu-
fali (gamoricxuli unda iyos nebismieri saxis zewola); iyos
gaazrebuli, risTvisac pacients an kvlevis subieqts winaswar
unda miewodos informacia Carevis Sesaxeb.

gansaxilvel SemTxvevaSi, sakasacio sasamarTlom saqmeSi war-
dgenili pacientis Tanxmobis kvlevis Sedegad miiCnia, rom igi
Zalian zogadi xasiaTisaa. mosarCelis apelireba maszed, rom
Tanxmobaze xeli operaciamde ramdenime saaTiT adre moawera
da manamde misTvis Tanxmobis Sesaxeb detaluri informacia
aravis miuwodebia, saqmeSi wardgenili sxva sapirwone mtkice-
bulebebiT gaqarwylebuli ar aris. (samedicino daxmarebis
xelSekruleba, pacientis Tanxmoba da qirurgiuli operacia,
samive moqmedeba ganxorcielebulia erT dRes _ 2011 wlis 12
ianvars.) aRniSnuli ki, SeiZleba Seafasdes arastabilur fsi-
qoemociur fonze dokumentze xelismowerad, maSin rodesac
mosarCele operaciisTvis emzadeboda da misi gonivruli gan-
sjis SesaZlebloba ar Seesabameboda Cveulebriv arastresul
mdgomareobaSi myofi piris gonivruli gansjis standarts.

aRsaniSnavia, evropuli sasamarTlos gadawyvetileba saqmeze
VC slovakeTis winaaRmdeg (VC v. Slovakia), sadac sasamarTlom
pacientis arasakmarisi informirebulobis gamo konvenciis me-
8 muxlis darRveva daadgina. amave gadawyvetilebaSi miTiTe-
bulia, rom samedicino Careva momCivanis saTanado informaci-
is miwodebisa da misi informirebuli Tanxmobis gareSe Catar-
da. sxvagvarad rom iTqvas, pacients ar hqonda SesaZlebloba
samedicino Carevis xasiaTi da misi gverdiTi movlenebi gaec-
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nobierebina, faqtobrivad mas ar hqonda sxva gza garda same-
dicino manipulaciis Catarebas daTanxmeboda. sasamarTlom
xazgasmiT aRniSna, rom pacientis informirebuli Tanxmoba sa-
Wiro iyo misi fizikuri da moraluri avtonomiis dasacavad.

sxva saqmeSi,129 sakasacio sasamarTlos Sefasebis sagans xel-
Sekrulebidan gamomdinare valdebulebis darRvevisaTvis
faqtobrivi (ssk-is 394-e, 408-e da 412-e muxlebi) da mora-
luri zianis (sk-is 413-e muxli) anazRaurebis marTlzomie-
reba warmoadgens.

aRsaniSnavia, rom gasaCivrebuli ganCinebiT ucvlelad iq-
na datovebuli pirveli instanciis sasamarTlos gadawyve-
tileba, romliTac sasarCelo moTxovna materialuri da
moraluri zianis anazRaurebis Taobaze, nawilobriv dak-
mayofilda. mopasuxes daekisra moraluri zianis anazRau-
reba 3000 laris, xolo materialuri zianis anazRaureba
185 laris odenobiT.

palatam miuTiTa dadgenil sasamarTlo praqtikaze, romlis
mixedviT, „fizikuri da zneobrivi tanjvis xasiaTi unda Se-
fasdes zianis miyenebis faqtobrivi garemoebebis aseve, daza-
ralebulis individualuri Taviseburebebis gaTvaliswinebiT
(mag., asaki, fizikuri mdgomareoba), agreTve, sxva garemoebaTa
gaTvaliswinebiT, romlebic adasturebs, Tu ra simZimis tan-
jva gadaitana dazaralebulma. moraluri ziani saxezea, rode-
sac arsebobs adamianis fsiqikis sferoSi negatiuri cvlileba,
rac gamoixateba fizikur da zneobriv tanjvaSi. zianis anaz-
Raurebisas, gadamwyvet rols asrulebs ziani simZime. msubuqi
sulieri gancdebi, msgavsad msubuqi fizikuri tkivilisa, mxed-
velobaSi ar miiReba, xolo rodesac adgili aqvs iseT zians,
romlis drosac, rogorc wesi, mosalodnelia mZime fsiqikuri
gancdebi, sulieri tanjva da a. S. moqmedebs e. w. moraluri zi-
anis prezumfcia da zianis mimyeneblis mier sawinaaRmdegos
dadasturebamde ivaraudeba, rom aRniSnulma pirma mZime su-
lieri tkivili ganicada. ssk-is 413-e muxlis me-2 nawiliT gan-
sazRvruli janmrTelobis dazianebiT gamowveuli moraluri
zianis maxasiaTebeli Tviseba aris adamianis fsiqikuri da su-
lieri bunebis sferoSi negatiuri zemoqmedebis moxdena, rac

129 susg #as-669-2019, 11 ivlisi, 2019.
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gamoixateba fizikur da zneobriv tanjvaSi (susg #as-660-660-
2018, 20 ivlisi, 2018).

zianis odenobis gansazRvris sakiTxze (mopasuxes dakisrebu-
li aqvs moraluri zianis saxiT 3000 laris gadaxda) sasamar-
Tlom aRniSna, rom kanonmdebeli ar adgens im kriteriums, rom-
liTac unda dadgindes moraluri zianis anazRaurebis far-
glebi, aramed es sakiTxi sasamarTlos SefasebiTi msjelobis
sagania da yoveli konkretul SemTxvevaSi, Tavad SemTxvevis
individualobis da Taviseburebis gaTvaliswinebiT unda ga-
dawydes. erT-erT saqmeSi sakasacio palatam ganmarta, rom „mo-
raluri zianis anazRaurebas (sk-is 413-e muxli) akisria sami
funqcia: pirveli _ daakmayofilos dazaralebuli; meore _ ze-
moqmedeba moaxdinos zianis mimyenebelze; mesame _ Tavidan ai-
cilos pirovnuli uflebebis xelyofa, sxva pirebis mier. ara-
qonebrivi zianis anazRaureba miznad ar isaxavs miyenebuli zi-
anis srul restitucias, radgan miyenebul zians fuladi eqvi-
valenti ar gaaCnia da SeuZlebelia misi sruli kompensacia. mo-
raluri zianis anazRaurebis odenoba unda iyos gonivruli da
samarTliani. anazRaurebis odenobis gansazRvra xdeba zianis
mimyeneblis qonebrivi mdgomareobis, dazaralebulis bralis
xarisxis da sxva konkretul garemoebaTa gaTvaliswinebiT. fu-
ladi kompensaciis odenoba ar unda iyos uzomod gazrdili da
ar unda mowydes realobas, misi mizani ar unda iyos mopasuxis
dasja. mxedvelobaSia misaRebi xelyofis xasiaTi, misi gavlena
piris aramaterialur sikeTeze. moraluri zianis odenobis gan-
sazRvrisas, sasamarTlo mxedvelobaSi iRebs piris darRveu-
li uflebebis xasiaTs, am darRvevis negatiur rols pirovne-
baze, janmrTelobis dazianebis xarisxze da a.S. im viTarebaSi,
rodesac mosarCeles, misi asakis gaTvaliswinebiT, mudmivad
mouwevs smenadobis aparatis daxmarebiT cxovreba da moRva-
weoba, sasamarTlos aZlevs im prezumfciis daSvebis SesaZ-
leblobas, rom pirveli mopasuxis mier miyenebuli zianis Se-
degad, mosarCelis janmrTelobas miadga gamousworebeli, mud-
mivad asatani ziani, rasac Sedegad misi bunebrivad mosalod-
neli sulieri tanjva da Zlieri emociuri stresi mohyva (susg
#as-660-660-2018, 20 ivlisi, 2018). mocemul SemTxvevaSi, sasa-
marTlom mxedvelobaSi miiRo ra, arasrulwlovanis asaki, is
garemoeba, rom imyofeboda sazafxulo banakSi mopasuxis
mzrunvelobis qveS, mozardis mier gancdili fizikuri tkivi-
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li da diskomforti, rac asocirdeba uaryofiT gancdebTan,
amgvari mdgomareobiT gamowveuli negatiuri procesebi da sa-
marTlianobisa da gonivrulobis kriteriumi, moraluri zia-
nis funqciisa da misi prevenciuli bunebis gaTvaliswinebiT,
marTebulad daaskvna, rom bavSvisaTvis miyenebuli moraluri
zianis sakompensaciod, mopasuxes unda dakisreboda 3000 la-
ris gadaxda, rac sakasacio palatasac zianis anazRaurebis
adekvatur odenobad miaCnia.

samedicino Secdomis Sedegad miyenebuli zianis kvlevisas,
dazaralebulis mtkicebis tvirTs warmoadgens aseTi zia-
nis miyenebis faqtis arseboba.

erT-erT saqmeSi,130 sadac mosarCele (dazaralebuli) samedi-
cino klinikisgan araswori mkurnalobis gamo moraluri zianis
anazRaurebas iTxovda, sakasacio sasamarTlom gadawyvetile-
biT sarCeli uaryo da aRniSna, rom samedicino xasiaTis Sec-
domis Sedegad miyenebuli zianis kvlevisas, dazaralebulis
mtkicebis tvirTs warmoadgens aseTi zianis miyenebis faqtis
arseboba. ssk-is 413-e muxlis me-2 nawiliT gansazRvruli jan-
mrTelobis dazianebiT gamowveuli moraluri zianis maxasia-
Tebeli Tviseba aris adamianis fsiqikuri da sulieri bunebis
sferoSi negatiuri zemoqmedebis moxdena, rac gamoixateba fi-
zikur da zneobriv tanjvaSi.

sakasacio palatam miiCnia, rom, mocemul SemTxvevaSi, ar arse-
bobs, ssk-is 413 e muxlis me-2 nawiliT moraluri zianis anaz-
Raurebis safuZveli. am normiT daculi sikeTe, romlis xel-
yofis SemTxvevaSi, dazaralebulma SeiZleba moiTxovos ara-
qonebrivi (moraluri) zianis anazRaureba, Tumca miTiTebuli
normiT dadgenili Sedegis aucilebel winapirobas warmoad-
gens adamianis janmrTelobis xelyofa, ris Sedegadac dazara-
lebuli ganicdis sulier tanjvas, fsiqikur stress, romlis
damtkicebis valdebulebac ekisreba dazaralebuls.

sakasacio palatam aRniSna, rom mosarCeles sasamarTlosaT-
vis ar warudgenia avadmyofobis (janmrTelobis dazianebis) da-
madasturebeli mtkicebuleba, amasTan, aseTi mtkicebulebis
arsebobis SemTxvevaSic, mas aseve, unda waredgina mopasuxis

130 susg #as-111-111-2018, 11 maisi, 2018.
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marTlsawinaaRmdego qmedebasa da mosarCelis avadmyofobas
Soris adekvaturi mizezobrivi kavSiris arsebobis damadastu-
rebeli mtkicebulebac.

davis ganxilvisTvis relevantur normaTa doqtrinaluri da
praqtikuli ganmartebis, aseve, saqmis garemoebebis Seswavlis
safuZvelze, sakasacio palatam miiCnia, rom mocemul viTare-
baSi, saapelacio sasamarTlom marTalia, sworad ixelmZRvane-
la gamosayenebel materialursamarTlebrivi normebiT (ssk-
is 992-e, 1007-e da 413-e muxlebi), Tumca, aRsaniSnavia, rom mo-
sarCelem ver moaxdina misTvis dakisrebuli mtkicebis tvir-
Tis srulyofilad realizeba da ssk-is 1007-e da 992-e aseve,
413-e muxlebis ganmapirobebel garemoebebze miTiTeba, ramac
mocemul saqmeze iuridiulad araswori materialursamar-
Tlebrivi Sedegi ganapiroba.

erT-erT saqmeze,131 sisxlis samarTlis saqmeze gamotanili ga-
naCeniT dadgenilia, rom pirveli mopasuxis mier Cadenil qme-
debas warmoadgenda mosarCelisaTvis Tavis areSi muStis mra-
valjeradi Cartyma, rasac Sedegad mohyva fizikuri tkivili.
Sesabamisad, palatam miiCnia, rom saxezea ssk-is 413-e muxlis
me-2 nawilis winapirobebi, romlis farglebSic saapelacio pa-
latam pirveli mopasuxis pasuxismgebloba samarTlianad gan-
sazRvra 1 000 lariT, romelic uzrunvelyofs, rogorc mosar-
Celis darRveuli uflebis kompensirebas, ise inarCunebs pre-
venciul funqcias.

konkretul davaSi,132 sakasacio sasamarTlom srulad uaryo ka-
satoris Sedaveba moraluri zianis anazRaurebis safuZvlia-
nobasTan dakavSirebiT da ganmarta, rom ssk-is 413-e muxlis
pirveli nawilis safuZvelze aRniSna, rom mocemul SemTxve-
vaSi, qvemdgomma sasamarTloebma sworad ganmartes xsenebu-
li norma da marTebulad daukavSires igi marTlsawinaaRmde-
go qmedebiT gamowveul dazaralebulis sulier gancdebs, mis
fsiqologiur mdgomareobas da sxva. Tumca, gaumarTlebelia
eleqtroenergiis mricxvelis aRricxvianobis cdomilebis da-
dasturebis SemTxvevaSic ki, es garemoeba daukavSirdes mo-
sarCelis meuRlis gardacvalebas da am faqtis Tanmdev Sede-

131 susg #as-477-477-2018, 25 ianvari, 2019.
132 susg #as-1164-1084-2017, 22 Tebervali, 2019.
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gebs. amasTan, gasaTvaliswinebelia, rom sakasacio saCivriT da-
sabuTebuli logikuri argumentacia moraluri zianis anazRa-
urebis winapirobebTan dakavSirebiT, mxares ar SeuTavazebia
sasamarTlosaTvis, rac TavisTavad saCivris warumatebloba-
ze metyvelebs.

sxva davaSi,133 sadac kasatoris pretenzia janmrTelobis mdgo-
mareobis gauaresebis Taobaze, ukavSirdeba sadavo qonebis me-
sakuTris moTxovnas ukanono mflobelobidan nivTis gamoT-
xovis Sesaxeb, sasamarTlom dausabuTeblad CaTvala; sakasa-
cio palatam gaiziara qvemdgomi instanciis sasamarTlos msje-
loba da aRniSna, rom mxarem araqonebrivi zianisTvis fuladi
anazRaureba SeiZleba moiTxovos ssk-is 413-e muxlis danawe-
sidan gamomdinare. qonebrivi ziani yovelTvis anazRaurdeba,
xolo qonebrivi zianiT miyenebuli moraluri ziani damatebiT
anazRaurebadi SeiZleba iyos mxolod maSin, roca igi damouki-
deblad garkveul mniSvnelobas iZens. mocemul SemTxvevaSi
mopasuxes ar warudgenia iseTi mtkicebulebebi, sadac daadas-
turebda Segebebul sarCelSi mopasuxeebis mxridan moralu-
ri zianis anazRaurebis normatiuli safuZvlis arsebobas.

erT-erT saqmeSi,134 mosarCelem miuTiTa, rom Svilis gardac-
valebiT umZimesi sulieri travma miiRo da dRemde tanjvas
ganicdis, rogorc materialurad, ise moralur-fsiqologiu-
rad da savalalo mdgomareobaSia. sarCeli samive instanciis
sasamarTlom uaryo. sakasacio sasamarTlom gaiziara qvemdgo-
mi instanciis sasamarTloebis daskvna, rom mosarCeles sasa-
marTlosaTvis ar warmoudgenia mopasuxis marTlsawinaaRmde-
go qmedebasa da mosarCelis avadmyofobas Soris adekvaturi,
mizezobrivi kavSiris arsebobis damadasturebeli sarwmuno
da damajerebeli mtkicebuleba.

sakasacio sasamarTlom ganmarta, rom ssk-is 413-e muxlis pir-
veli nawili gansazRvravs, Tu romeli sikeTis xelyofis Sem-
TxvevaSi SeiZleba dazaralebulma moiTxovos anazRaureba ara-
qonebrivi zianisaTvis. kanonis mizania Seamciros, SezRudos
am normiT gaTvaliswinebuli Sedegis dausabuTebeli gafar-
Toeba, raTa uzrunvelyos samoqalaqo brunvis stabiluroba

133 susg #as-980-2019, 25 ivlisi, 2019.
134 susg #as-1268-2018, 25 ianvari, 2019.
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da wesrigi (susg-ebi: #3k-242-01, 06.04.2001; #3k-1218-01,
24.04.2002; #as-14-466-05, 09.11.2006; #as-1156-1176-2011,
20.01.2012). sakasacio sasamarTlom aseve, ganmarta, rom ssk-is
1006-e muxliT pirdapir ar aris gaTvaliswinebuli moraluri
zianis anazRaurebis SesaZlebloba, rac niSnavs, rom gardac-
vlilis kmayofaze myof pirebs, am normis safuZvelze, ar Se-
uZliaT moiTxovon moraluri zianis anazRaureba ojaxis ax-
lobeli adamianis gardacvalebiT gamowveuli sulieri tkivi-
lisaTvis (susg #3k-1218-01, 24.04.2002).

sakasacio sasamarTlom daaskvna, rom mocemul SemTxvevaSi,
aseve ar arsebobs  ssk-is 413-e muxlis me-2 nawiliT moraluri
zianis anazRaurebis safuZveli. gansaxilvel SemTxvevaSi, xel-
yofilia mosarCelis Svilis sicocxle da ara uSualod mosar-
Celis janmrTeloba. udavoa, rom mosarCele mZime fsiqoemo-
ciur gancdebSia Svilis gardacvalebis gamo, Tumca, samar-
Tlebrivi Sefasebis konteqstSi dausabuTebelia kasatoris
pretenzia misTvis mopasuxis mxridan moraluri zianis anaz-
Raurebis Taobaze.

sakasacio sasamarTlom moixmo adre, sxva saqmeze miRebuli ga-
dawyvetileba, sadac ganmartebulia, rom ojaxis wevris gar-
dacvalebiT gamowveuli dardi, gulistkivili, Sinagani cxov-
rebis ritmis darRveva, glova da depresia, sakmarisi winapi-
roba araa gardacvlilis ojaxis axlobeli adamianebisaTvis mo-
raluri zianis asanazRaureblad. msgavs SemTxvevebSi, mora-
luri zianis anazRaurebis valdebuleba dasaSvebia gamonak-
lisis saxiT, mxolod maSin, rodesac xangrZlivi drois ganmav-
lobaSi mimdinareobs mZime fsiqopaTologiuri darRvevebi,
romlebic arsebiTad scildeba ubeduri SemTxvevis gamo, jan-
mrTelobis zogadi mdgomareobis mimarT sulieri tkiviliT mi-
yenebul zians (vnebebs) da, romelic amis gamo, SeiZleba gavai-
givoT sxeulis an janmrTelobis dazianebasTan (#as-593-568-
2016, 14.07.2017).

sakasacio sasamarTlom yuradReba gaamaxvila kasatoris pre-
tenziebSi miTiTebul sakasacio sasamarTlos erT-erT ganCi-
nebaze (#as-979-940-2014, 10.09.2015) da miiCnia, rom masSi gan-
viTarebuli msjeloba ar ewinaaRmdegeba saapelacio sasamar-
Tlos gasaCivrebuli ganCinebis Sefasebebsa da daskvnebs.



144

sakasacio sasamarTlom aRniSna, rom zemoxsenebul ganCineba-
Si miTiTebuli faqtobrivi garemoebebi _ saqarTveloSi dam-
kvidrebuli micvalebulis ukanasknel gzaze saTanado pati-
viT gacilebis, aseve, dedis mier Svilis cxedris pirvelad nax-
vasTan dakavSirebuli sulieri tkivilis Taobaze, konkretul
SemTxvevaSi, iZleoda imgvari prezumfciis daSvebis SesaZleb-
lobas, rom aviakompaniis mxridan valdebulebis darRveviT
gancdili negatiuri faqtorebidan gamomdinare, mosarCelis
janmrTelobas miadga imgvari ziani, rasac Sedegad piris su-
lieri tanjva, Zlieri emociuri stresi mohyva. aRniSnuli faq-
tobrivi garemoebebi ki, arsebiTad gansxvavdeba mocemuli Sem-
Txvevisgan. sabolood, sarCeli uaryofil iqna.

sakasacio sasamarTlom ucvleli datova saapelacio sasamar-
Tlos gadawyvetileba,135 romliTac dakmayofilda mosarCele-
Ta moTxovna mopasuxe dawesebulebis eqimis mier arasaTanado
mkurnalobis gawevis Sedegad pacientis (Svilis) gardacvale-
biT gamowveuli moraluri zianis anazRaurebis Taobaze. saka-
sacio palatam miuTiTa uzenaesi sasamarTlos administraci-
ul saqmeTa palatis gadawyvetilebaze (#bs-327-309 (2k-07), 16
maisi, 2019), romliTac Seicvala moraluri zianis anazRa-
urebis Taobaze arsebuli erTiani midgoma, romlis mixed-
viTac, meuRlis, Svilis an sxva axloblis sicocxlis xel-
yofis gamo miyenebuli moraluri ziani ar anazRaurdebo-
da im safuZvliT, rom aRniSnuli pirdapir ar iyo gaTva-
liswinebuli moqmedi kanonmdeblobiT, amasTan, ssk-is 413-
e muxlis Tanaxmad, araqonebrivi (moraluri) zianis anaz-
Raurebis ufleba gaaCnda mxolod dazaralebuls (susg saq-
me #as-593-568-2016, 14 ivlisi, 2017, #as-105-545-06, 27 seq-
temberi, 2006).

dadgenili praqtikis cvlilebas safuZvlad daedo strasbur-
gis adamianis uflebaTa evropuli sasamarTlos 2018 wlis 19
ivlisis gadawyvetileba saqmeze, „sariSvili-bolqvaZe saqar-
Tvelos winaaRmdeg.“

mocemul saqmeSi momCivani davobda erovnul doneze sasamar-
Tlo warmoebisas saeqimo Secdomis Sedegad Svilis gardacva-

135 susg #as-1800-2019, 20 Tebervali, 2020.
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lebiT gamowveuli moraluri zianis anazRaurebaze uaris Tqmis
gamo da miuTiTebda erovnuli samarTlebrivi sistemis xarvez-
ze, romelic ar iTvaliswinebda gardacvlili piris cocxlad
darCenili axlo naTesavis mier moraluri zianis anazRaure-
bis moTxovnas gardacvalebis gamo.

evrosasamarTlom davis ganxilvisas gaiziara ra, saqarTvelos
sasamarTloebis mier dadgenili garemoeba pacientis gardac-
valebisas saeqimo Secdomis faqtis arsebobis Taobaze, daad-
gina adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis
konvenciis me-2 muxlis (sicocxlis ufleba) darRveva da gan-
marta Semdegi: „...konvenciis me-2 da me-3 muxlebis darRvevis
Sedegad araqonebrivi zianis anazRaureba principSi, SesaZle-
beli unda iyos rogorc samarTliani dacvis saSualebebis erT
erTi forma (ix.: Paul and Audrey Edwards v. the United Kingdom, N46477/
99 §97, §101, ECHR 2002-II; Bubbins v. the Unitend Kingdom, #2694/08,
§65-68. 13 marti, 2012 weli), ... xolo vinaidan dadgenilia, rom
momCivanma udavod ganicada fsiqologiuri stresi misi axal-
gazrda Svilis gardacvalebis gamo, upirobo sakanonmdeblo
SezRudviT mas gaumarTleblad waerTva SesaZlebloba sasa-
marTlos gziT moeTxova kompensaciis miReba araqonebrivi zi-
anis sanacvlod, rogorc misTvis xelmisawvdomi samoqalaqo-
samarTlebrivi dacvis saSualeba (ix.: strasburgis adamianis
uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze
„sariSvili bolqvaZe saqarTvelos winaaRmdeg,“ #58240/08,
§96-97, 19 ivlisi, 2018 )“.

saqarTvelos uzenaesi sasamarTlos administraciulma saqme-
Ta palatam sssk-is 423-e muxlis „z“ qvepunqtis Sesabamisad,
sakasacio saCivarze ganaaxla saqmiswarmoeba, gaiTvaliswina
adamianis uflebaTa evropuli sasamarTlos gadawyvetileba-
Si asaxuli midgomebi (erovnul kanonmdeblobaSi saTanado re-
gulirebis ararsebobis miuxedavad, gardacvlilis dedisTvis
gancdili moraluri tanjviT miyenebuli zianis kompensire-
bis aucileblobis Taobaze) da moraluri zianis anazRaureba-
ze uaris Tqmis nawilSi miiRo axali gadawyvetileba sarCelis
nawilobriv dakmayofilebis Sesaxeb.

araqonebrivi zianisaTvis anazRaureba gaTvaliswinebulia
janmrTelobisaTvis vnebis miyenebis Sedegad gamowveuli
sulieri, fsiqikuri tanjvis gamo da ara _ qonebrivi zia-
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nis gamo sulieri tanjviT gamowveuli janmrTelobis moS-
lis SemTxvevebze.

erT-erT saqmeze,136 sakasacio palatam ganmarta, rom araqoneb-
rivi zianisaTvis anazRaureba gaTvaliswinebulia janmrTelo-
bisaTvis vnebis miyenebis Sedegad gamowveuli sulieri, fsiqi-
kuri tanjvis gamo, da ara qonebrivi zianis gamo sulieri tan-
jviT gamowveuli janmrTelobis moSlis SemTxvevebze. winaaR-
mdeg SemTxvevaSi, aRniSnuli normis moqmedeba SeiZleba gav-
rceldes nebismier qonebrivi valdebulebis darRvevisas gan-
cdili sulieri tanjvis Sedegad adamianis janmrTelobis gau-
aresebaze. magaliTad, nasyidobis xelSekrulebiT nakisri val-
debulebis Seusruleblobis Sedegad da a. S., rac yovlad da-
uSvebelia. (susg. 1156-1176-2011w, 20.01.2012) sakasacio pala-
tam miiCnia, rom valis gadauxdelobiT gamowveuli fsiqoemo-
ciuri stresi ar warmoadgens moraluri zianis anazRaurebis
moTxovnis kanoniT gaTvaliswinebul safuZvels (ssk-is 413-e
muxlis pirveli nawili).

415-e muxli

erT-erT saqmeSi,137 satransporto saSualebis eqspluataciis
Sedegad damdgari zianis dakisrebisas, sasamarTlom dazara-
lebulis braleulobac Seafasa da braleuli mZRolis darRve-
vis xasiaTis, Sinaarsisa da Sejaxebis gamomwvevi maprovocire-
beli garemoebebis gaTvaliswinebiT, braleulobis 90%/-10%-
is Tanafardoba daadgina.

sxva saqmis fabulis mixedviT,138 udavoa mopasuxis (bankis) mar-
TlsawinaaRmdego da braleuli qmedebiT mosarCelisaTvis zi-
anis miyeneba. saxeldobr, dadgenilia, rom bankma nacvlad, ame-
rikuli dolarisa, kreditors lari Cauricxa, Tumca, zianSi
kreditoris bralic ikveTeba, rac gamoixata imaSi, rom aRmas-
rulebelma swored kreditoris davalebiT yvela dawesebu-

136 susg #as-1821-2019, 2 ivlisi, 2020.
137 susg #as-1503-2019, 13 marti, 2020. Sereul bralze aseve, ix.: sug-ebi:

#as-135-127-2017, 07 aprili, 2017, #as-189-189-2018, 23 marti, 2018,
#as-939-2018, 26 dekemberi, 2018, #as-538-538-2018, 26 Tebervali, 2021.

138 susg #as-1570-2019, 29 maisi, 2020.
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lebaSi gaxsnil movalis sabanko angariSebze arsebuli SezRud-
vebi moxsna. am droisaTvis movales sxva bankSi arsebul anga-
riSze ufiqsirdeboda moTxovnis dasakmayofileblad sakma-
risi Tanxa. sakasacio sasamarTlom aRniSna, rom qvemdgomma sa-
samarTlom marTalia, marTebulad moiZia sasarCelo moTxov-
nis damfuZnebeli norma _ ssk-is 992 e muxli, magram gansaxil-
vel SemTxvevaSi, damfuZnebel normasTan erTad, sarCeli un-
da daefuZnos ssk-is 415-e muxls. sabolood, sakasacio sasa-
marTlom axali gadawyvetilebiT, ssk-is 415-e muxlis safuZ-
velze, zianis dadgomaSi TiToeuli mxaris wili Tanabrad, 50%-
iT gansazRvra da mopasuxes miyenebuli zianis naxevris anaz-
Raureba daakisra.

produqtis saimedoobis uzrunvelyofa kompaniis valde-
bulebas warmoadgenda da am valdebulebis mosaxleobisaT-
vis gadanawileba verc misi bralis gamomricxvel da verc
mosaxleobis Tanabraleulobis dasadastureblad ver ga-
modgeba.

qvemdgomma sasamarTloebma dazaralebulis sarCeli energo-
kompaniis winaaRmdeg xanZris Sedegad saxlis, avejis, nivTebi-
sa da sayofacxovrebo teqnikis ganadgurebiT miyenebuli zia-
nis dakisrebis moTxovniT (ssk-is 992-e, 1009-e, 408-e, 412-e da
413-e muxlebi) nawilobriv daakmayofiles. sakasacio sasamar-
Tlom energokompaniis sakasacio saCivari dauSveblad cno.139

sakasacio palatam miiCnia, rom konkretul saqmeze deliqtiT
miyenebuli zianis anazRaurebis dadgomisaTvis damtkicebu-
lad da ganxorcielebulad iTvleba deliqturi samarTlis
damfuZnebeli normis, ssk-is 992-e muxliT gaTvaliswinebuli
samarTlebrivi Sedegis ganmapirobebeli yvela samarTlebri-
vi wanamZRvari: moqmedebis marTlsawinaaRmdegoba, ziani, adek-
vaturi mizezobrivi kavSiri da brali.

sasamarTlom ar gaiziara kasatoris ZiriTadi pretenzia Sere-
uli bralis daudgenlobasTan mimarTebiT, rac misi mxridan
sadavo iyo qvemdgomis instanciis sasamarTloebSic.

sakasacio palatam ganmarta, rom ssk-is 326-e muxlis Tanaxmad,

139 susg #as-135-127-2017, 07 aprili, 2017.
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wesebi saxelSekrulebo valdebulebis Sesaxeb aseve, gamoiye-
neba  sxva arasaxelSekrulebo valdebulebaTa mimarT, Tuki
valdebulebis xasiaTidan sxva ram ar gamomdinareobs. amave ko-
deqsis 415-e muxlis Tanaxmad, Tu zianis warmoSobas xeli Se-
uwyo dazaralebulis moqmedebamac, maSin zianis anazRaure-
bis valdebuleba da am anazRaurebis moculoba damokidebu-
lia imaze, Tu ufro metad romeli mxaris braliT aris ziani
gamowveuli. es wesi gamoiyeneba maSinac, roca dazaralebulis
brali gamoixateba mis umoqmedobaSi _ Tavidan aecilebina an
Seemcirebina ziani. mocemul saqmeze dazaralebulis sacxov-
rebel saxlSi xanZris warmoqmnis teqnikur mizezad dasaxel-
da eleqtrogamanawilebel qselSi cvalebadi (arastandartu-
li) Zabvis warmoqmnis Sedegad televizoris aaleba da Semdgom
xanZari. sasamarTlom aRniSna, rom dazaralebulis bralis an/
da Sereuli bralis arsebobis damadasturebel garemoebad ver
iqneba miCneuli kasatoris is pozicia, rom arsebuli xarveze-
bis miuxedavad, mosaxleobas ar uzrunia imaze, rom eleqtro-
mowyobilobebisaTvis, romelTac tovebdnen qselSi CarTul
mdgomareobaSi molodinis reJimSi, SeeZinaT avtonomiuri dac-
vis saSualebebi _ mowyobiloba, romelic uzrunvelyofs eleq-
tromowyobilobis dacvas (eleqtroenergiis miwodebis momen-
talurad Sewyvetas) cvalebadi Zabvis pirobebSi.

sakasacio palatam ganmarta, rom produqtis saimedoobis uz-
runvelyofa kompaniis valdebulebas warmoadgenda da am val-
debulebis mosaxleobisaTvis gadanawileba verc mopasuxis
bralis gamomricxvel da verc mosaxleobis Tanabraleulobis
dasadastureblad ver gamodgeba. miT ufro, kasatoris mier
miTiTebuli usafrTxoebis damatebiTi, alternatuli saSua-
lebebis gamoyeneba SesaZloa mxolod wundebuli produqtis
mimwodeblis valdebulebad iqnas aRqmuli.

sakasacio palatam ar gaiziara kasatoris pretenzia, zianis Se-
fasebis indikatorad mowmeTa Cvenebebisa da kerZo kompaniis
Sefasebis dauSveblobaze da ganmarta, rom im viTarebaSi, ro-
desac obieqturi mocemuloba SeuZlebels xdis imgvari mtki-
cebulebis warmodgenas, rogoricaa konkretulad saxlis, ave-
jis, nivTebis, sasoflo-sameurneo produqtis gamokvleva-Se-
faseba maTi ganadgurebis gamo. vinaidan, faqtobrivi garemoe-
bis mtkicebis raime specialuri standarti ar moiTxoveba
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(sssk-is 102.3 muxli), sadavo faqtobrivi garemoebis dadgenis
nawilSi, saproceso normebis darRvevas adgili ara aqvs (sssk-
is 105-e muxli) (susg #as-43-39-2017, 16 marti, 2017 ).

dazaralebulis Tanamonawileoba zianis dadgomaSi SeiZ-
leba gamoixatos, rogorc mis uSualo moqmedebaSi aseve,
iseTi movlenis dadgomaSi, romlis mimarTac TviTonaa ris-
kis matarebeli.

deliqturi urTierTobidan gamomdinare davaSi,140 sadac sasa-
marTlom gadawyvita mopasuxe notariusis mier danaSauleb-
rivi qmedebiT zianis miyenebisaTvis pasuxismgeblobis sakiT-
xi, imsjela ssk-is 415-e muxliT gaTvaliswinebuli e.w. Sereu-
li bralis samarTlebriv bunebaze.

sasamarTlom aRniSna, rom ssk-is 415-e muxlis pirveli nawilis
Sinaarsidan gamomdinare ziani SeiZleba anazRaurdes nawilob-
riv, Tu zianis warmoSobas xeli Seuwyo dazaralebulis moqme-
debam. aseT SemTxvevaSi (rodesac zianis warmoSobas xeli Se-
uwyo dazaralebulis moqmedebam), zianis mimyeneblis mier sru-
li anazRaureba usamarTloa da gamoiwvevs dazaralebulis usa-
fuZvlo gamdidrebas. am muxlis Tanaxmad, dazaralebulis Ta-
namonawileoba zianis dadgomaSi SeiZleba gamoixatos, rogorc
mis uSualo moqmedebaSi, aseve iseTi movlenis dadgomaSi, rom-
lis mimarTac Tavadaa riskis matarebeli. aRniSnul Tanamona-
wileobas SeiZleba adgili hqondes, rogorc saxelSekrulebo
ise arasaxelSekrulebo urTierTobebSi _ mxareTa e. w. „Sereu-
li brali.“ ufro metad romeli mxaris moqmedebiT aris ziani
gamowveuli, es damokidebulia imaze, Tu ra formisa da xaris-
xis qmedebasTan gvaqvs saqme. calkeul SemTxvevebSi, SesaZle-
belia, rom dazaralebulis moqmedebam sulac aicdinos zianis
miyeneba, an misi Semcireba gamoiwvios. amdenad, Tu dazarale-
buls SeuZlia Tavisi moqmedebiT aicdinos, anda Seamciros zi-
ani da igi amas ar akeTebs, misi aseTi umoqmedoba SeiZleba gan-
vixiloT, rogorc „braleuli umoqmedoba.“ ssk-is me-8.3 da 115-
e muxlebis Tanaxmad, samarTlebrivi urTierTobis monawile-
ni valdebulni arian keTilsindisierad ganaxorcielon Tavi-
anTi uflebebi da movaleobebi. samoqalaqo ufleba unda gan-

140 susg #as-150-150-2018, 16 marti, 2018. aseve, #as-274-2019, 15 oqtom-
beri, 2019.
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xorcieldes marTlzomierad. dauSvebelia uflebis gamoyeneba
martooden im mizniT, rom ziani miadges sxvas.

mocemul SemTxvevaSi, dadgenilia mosarCeles valdebuleba,
Tavad ecnobebina mindobilobis gauqmebis Taobaze Tavisi Svi-
lisaTvis. aseTis ganxorcielebis SemTxvevaSi, aicilebda misi
nebis sawinaaRmdegod sakuTrebis dakargvas.

saapelacio sasamarTlom (rac gaiziara uzenaesma sasamarTlom)
miiCnia, rom mosarCeles mxridan windauxedaobis gamoCenam,
aragulisxmierma qmedebam (umoqmedobam) anu SvilisaTvis min-
dobilobis gauqmebis Seutyobineblobam, rasac daemata mopa-
suxe notariusis mier samsaxurebrivi movaleobis arajerova-
ni Sesrulebac, gamoiwvia sakuTrebis uflebis dakargva.

sakasacio palatam ssk-is 326-e da 415-e muxlebis safuZvelze
miiCnia, rom zianis _ 7000 aSS dolaris dakisrebis nawilSi, swo-
rad dadginda notariusis mier asanazRaurebeli zianis mocu-
loba da Sesabamisad, „Sereuli“ bralis gaTvaliswinebiT, nawi-
lobriv dakmayofilda sasarCelo moTxovna.

erT-erT saqmeze,141 sakasacio palatam udavod daadgina zia-
nis anazRaurebaze pasuxismgebel mopasuxeTa braleuloba ka-
satoris Svilis gardacvalebasa da kasatorisaTvis miyenebu-
li materialuri danaklisis mimarT, Tumca miiCnia, rom zianis
warmomSobi faqti garkveulwilad, gamoiwvia kasatoris Svilis
mxridan windauxedaobis gamoCenam.

sxva saqmis fabulis mixedviT,142 sacxovrebeli kompleqsis sa-
xuravidan Tovlisa da yinulis masis Camocvenis Sedegad da-
zianda mosarCelis sakuTrebaSi arsebuli avtomanqana. saape-
lacio sasamarTlos gadawyvetilebiT sarCeli Senobis Tana-
mesakuTreTa mimarT miyenebuli zianis solidarulad dakis-
rebis Sesaxeb dakmayofilda. sakasacio sasamarTlom gadawyve-
tilebiT gaauqma saapelacio sasamarTlos gadawyvetileba da
sarCeli nawilobriv (moTxovnili Tanxis naxevris odenobiT)
daakmayofila.

palatam sakasacio pretenziis farglebSi Seafasa SesagebelSi

141 susg #as-278-263-2017, 21 aprili, 2017.
142 susg #as-600-2019, 14 noemberi, 2019.
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gamoTqmuli arsebiTi Sedaveba da saapelacio palatis mier dad-
genili faqti, rom dazaralebuli safrTxis ganxorcielebam-
de sityvierad iqna gafrTxilebuli, Seecvala avtomobilis
mdebareoba, radgan mosalodneli iyo saxuravidan Tovlis Ca-
moqceva da misi nivTis dazianeba. bunebrivia, xsenebuli faqti
warmoadgens zianze pasuxismgebeli piris mxridan safrTxis
aRkveTis mcdelobas, Tumca, arasakmarisia. nivTis movlis (sa-
xuravis gadmoTovis) valdebulebis darRvevidan aseve, saf-
rTxis aSkara da seriozuli xasiaTidan gamomdinare, ar gamoi-
ricxeba misi pasuxismgebloba. miuxedavad amisa, sakasacio pa-
latis daskvniT, xsenebuli Sedaveba imdenad arsebiTi xasia-
Tisaa, rom gavlenas axdens pasuxismgeblobis odenobaze. am
TvalsazrisiT, saapelacio sasamarTlom arasworad ganmarta
e. w. Sereuli bralis sakiTxi da arasworad ar daakisra mopasu-
xeebs valdebulebis darRvevis Tanazomieri pasuxismgeblo-
ba. sakasacio palatam miiCnia, rom mocemul SemTxvevaSi swo-
red Sereuli bralia (ssk-is 415-e muxli) saxeze, ramdenadac
mosarCeles avtomobilis adgilmdebareobis SecvliT SeeZlo
Tavidan aeridebina safrTxe, xolo mopasuxeebs _ ar daeSvaT
misi ganxorcieleba, Sesabamisad, palatam mxareTa bralis xa-
risxis gaTvaliswinebiT, dazaralebulis sarCeli nawilobriv
daakmayofila, kerZod, mopasuxeebs mosarCelis sasargeblod
solidarulad daekisraT miyenebuli zianis naxevari.

mravalTagan erT-erT davaSi,143 mosarCelem sarCeli aRZra mo-
pasuxis winaaRmdeg, zianis dakisrebis moTxovniT. mopasuxe
sarkinigzo gvirabis mSeneblobas awarmoebda, risTvisac miwis-
qveSa afeTqebebs iyenebda. saqarTvelos uzenaesma sasamar-
Tlom ucvleli datova saapelacio sasamarTlos gadawyveti-
leba, romliTac Sereuli bralis gaTvaliswinebiT, mopasuxe
kompanias 20 000 lari daekisra.

saapelacio sasamarTlos daskvniT, mosarCelis kuTvnil uZ-
rav qonebaze miyenebuli ziani nawilobriv mopasuxis qmedebe-
biTac iyo gamowveuli. vinaidan gansaxilvel SemTxvevaSi, Ti-
Toeuli mxaris mier miyenebuli zianis procentulobis daT-
vla ver xerxdeboda, sasamarTlom moTxovnili zianis odeno-
ba mosarCelesa da mopasuxeze Tanabrad gaanawila.

143 susg #as-95-2019, 25 aprili, 2019.
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416-e-420-e muxlebi
erT-erT saqmeSi,144 sakasacio palatam ganmarta, rom kanonis Ta-
naxmad (sk-is 418.1 muxli), pirgasamtexlo SesaZloa zianze aR-
matebuli iyos, winaaRmdeg SemTxvevaSi, xelSekrulebis amgva-
ri daTqma marTlwesrigis winaaRmdegi iqneba da sk-is 54-e mux-
lis Sesabamisad, iuridiuli Zala ar eqneboda. Tumca, imisaT-
vis, raTa daculi iyo mxareTa Tanasworobis sayovelTao ufle-
ba, kanonmdebeli iTvaliswinebs pirgasamtexlos gonivrul ode-
nobamde Semcirebis SesaZleblobas. rac Seexeba ssk-is 420-e mux-
lis gamoyenebis sakiTxs, palatam miuTiTa saqarTvelos uzena-
esi sasamarTlos mier damkvidrebul erTgvarovan sasamarTlo
praqtikaze, romlis Tanaxmadac, „samoqalaqo kodeqsi icnobs
moTxovnis uzrunvelyofis sanivTo da valdebulebiT saSuale-
bebs, romelTagan pirvels giravnoba (sk is 254-e muxli) da ipo-
Teka (sk-is 286-e muxli), xolo meores _ pirgasamtexlo, be da
movalis garantia (sk-is 416-e muxli) ganekuTvneba. miTiTebul-
Tagan erT-erT yvelaze gavrcelebul saSualebas swored pir-
gasamtexlo warmoadgens da igi mxareTa SeTanxmebiT gansaz-
Rvruli fuladi Tanxaa, romelic movalem unda gadaixados val-
debulebis Seusruleblobis an arajerovnad SesrulebisaTvis
(sk-is 417-e muxli). ssk is 419-e muxlis pirveli nawilidan gamom-
dinare, pirgasamtexlos daniSnuleba valdebulebis darRve-
vis minimaluri zianis angariSSi am Tanxis CaTvlaa. funqciu-
ri daniSnulebiT, minimaluri ziani ar warmoadgens faqtobri-
vad miRebuli zianis srul anazRaurebas, aramed esaa Tanxa, ro-
melic uzrunvelyofs kreditoris moTxovnis minimalur dak-
mayofilebas, swored amiT aris gamarTlebuli pirgasamtexlos
saxelSekrulebo buneba anu pirgasamtexlos dakisrebisaTvis
savaldebuloa mxareTa mier Sesabamisi formiT SeTanxmebis miR-
weva, rac regulirebulia ssk-is 418-e muxlis me-2 nawiliT. gan-
sxvavebiT zianis anazRaurebis valdebulebisagan, romelic ssk-

144 susg #as-16-16-2016, 5 Tebervali, 2016, aseve susg-ebi: #as-222-209-
2015, 06 maisi, 2015, #as-914-864-2015, 4 dekemberi, 2015, #as-1199-1127-
2015, 13 aprili, 2016, #as-708-678-2016, 27 ianvari, 2017, #as-1597-2019,
13 dekemberi, 2019, #as-1281-2020, 28 ianvari, 2021. pirgasamtexlos
Sesaxeb sasamarTlo praqtika ix.: aseve, gagua i., biznesdavebi da sasa-
marTlo praqtika, saqarTvelos uzenaesi sasamarTlo, Tbilisi, 2017,
44. m. axalaZe, saqarTvelos uzenaesi sasamarTlos samoqalaqo pala-
tis mier komerciuli iuridiuli pirebis monawileobiT ganxilul saq-
meTa analizi, 2020, 58.
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is 317-e muxlis pirveli nawilis Tanaxmad, ar saWiroebs mxareTa
winaswari SeTanxmebis arsebobas, pirgasamtexlo yovelTvis sa-
xelSekrulebo pirobad gvevlineba. zianis anazRaurebis saxel-
Sekrulebo pirobis erTaderTi gamonaklisia fuladi valdebu-
lebis Sesrulebis vadis gadacilebisas, procentze SeTanxmeba
(sk-is 403-e muxli), Tumca, es SemTxveva saxeze ar gvaqvs. marTa-
lia, samoqalaqo kanonmdebloba pirgasamtexlos namdvilobas
mxareTa mier nebis Tavisufali gamovlenis gziT miRwul SeTan-
xmebas ukavSirebs, Tumca, igi ar warmoadgens absolutur daT-
qmas da movalis Sesageblis arsebobis pirobebSi, sasamarTlo
uflebamosilia Seafasos kreditoris mier moTxovnili odeno-
bis Tanxis Tanazomiereba valdebulebis darRvevasTan, kerZod,
ssk-is 420-e muxlis Tanaxmad, sasamarTlos SeuZlia saqmis gare-
moebaTa gaTvaliswinebiT Seamciros Seusabamod maRali pirga-
samtexlo. normis dasaxelebuli danawesi sasamarTlos mxridan
mxareTa Tavisufali nebis gamovleniT miRweul SeTanxmebaSi Ca-
revis legitimur safuZvels warmoadgens da aseT SemTxvevaSi,
konkretuli saqmis Taviseburebis gaTvaliswinebiT, unda Sefas-
des is subieqturi da obieqturi faqtorebi, rogoricaa: mxare-
Ta qonebrivi mdgomareoba, valdebulebis darRvevis xarisxi,
kreditoris molodini valdebulebis jerovani Sesrulebis mi-
marT da sxva.

 sxva saqmeSi,145 sakasacio palatam aRniSna, rom ssk-is 420-e mux-
lis farglebi ar aris SeuzRudavi, aramed pirTa Tanasworoba-
ze damyarebuli samoqalaqo urTierTobebis naTeli gamoxatu-
lebaa da emsaxureba movalis interesebis kreditoris inte-
resebTan Tanazomier dacvas, pirgasamtexlos Semcireba ar un-
da iyo orientirebuli movalis interesebis calmxriv dacva-
ze da ar SeiZleba am gziT saerTod dakargos pirgasamtexlos
institutma funqciuri daniSnuleba.

erT-erT davaSi,146 sakasacio sasamarTlom ar daakmayofila ra,
pirgasamtexlos Semcirebis Sesaxeb kasatoris pretenzia, gan-
marta, rom ssk is 420-e muxlis danawesi ganpirobebulia imi-
Tac, rom xelSekrulebis dadebisas SesaZlebelia, ufro Zli-
erma xelSemkvrelma mxarem isargeblos meore mxaris survi-

145 susg #as-238-226-2016, 3 ivnisi, 2016, aseve, susg #as-914-864-2015, 4
dekemberi, 2015.

146 susg #as-1206-2018, 19 dekemberi, 2018.
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liT, gaaformos xelSekruleba da ukarnaxos SeTanxmebis ara-
xelsayreli pirobebi, gansazRvros gonivrulze ufro maRali
pirgasamtexlo. aseT SemTxvevaSi, kanonmdebelma daawesa dac-
vis meqanizmi, romelic sasamarTlos aRWuravs uflebamosile-
biT, moaxdinos  pirgasamtexlos odenobis koreqtireba da da-
iyvanos igi samarTlian da gonivrul moculobamde.

konkretul saqmeSi,147 sakasacio sasamarTlom miuTiTa, rom val-
debulebis SewyvetiT wydeba pirgasamtexlos dakisrebac da mi-
si odenoba gamoiangariSeba imis mixedviT, Tu ra periodia gasu-
li Sesrulebis vadis dadgomidan faqtobrivad Sesrulebamde.

pirgasamtexlos samarTlebrivi buneba, misi funqcia da gamo-
yenebis farglebi saqarTvelos uzenaesi sasamarTlos araerT
gadawyvetilebaSia asaxuli.148

147 susg #as-491-471-2016, 24 ivnisi, 2016.
148 pirgasamtexlos dakisrebasTan dakavSirebiT, ix.: susg-ebi: #as-546-

521-2016, 15 ivlisi, 2016, #as-1186-1116-2015, 22 ianvari, 2016, #as-
1229-1152-2015, 5 Tebervali, 2016, #as-1299-1219-201, 17 Tebervali,
2016, #as-1303-1223-2015, 3 Tebervali, 2016, #as-1199-1127-2015; 13
aprili, 2016, #as-2-2-2016, 14 ivnisi, 2016, #as-170-165-2016, 14 ivnisi,
2016, #as-794-761-2016, 13 marti, 2017, #as-1005-966-2016, 23 ivnisi,
2017, #as-359-359-2018, 30 aprili, 2018, #as-1525-1445-2017, 23 Teber-
vali, 2018, #as-1555-1475-2017, 9 marti, 2018, #as-129-129-2018, 7 mar-
ti, 2018, #as-155-155-2018, 15 Tebervali, 2018, #as-181-181-2018, 23
marti, 2018, #as-254-254-2018, 30 marti, 2018, #as-272-272-2018, 23 mar-
ti, 2018, #as-294-278-2017, 15 Tebervali, 2018, #as-489-489-2018, 18
maisi, 2018, #as-556-556-2018, 31 ivlisi, 2018, #as-767-767-2018, 6 ivli-
si, 2018, #as-1262-2018, 16 noemberi, 2018, #as-1441-1361-2017, 26 ianva-
ri, 2018, #as-1464-1384-2017, 19 seqtemberi, 2018, #as-197-197-2018, 4
maisi, 2018, #as-345-345-2018, 11 seqtemberi, 2018, #as-512-512-2018, 30
ivlisi, 2018, #as-672-672-2018, 3 seqtemberi, 2018, #as-951-2018, 25
seqtemberi, 2018 , #as-433-433-2018, 8 Tebervali, 2019, #as-448-2019, 2
agvisto, 2019, #as-1425-2018, 19 ivnisi, 2019, #as-1548-2018,11 ianvari,
2019 , #as-123-2019, 10 ivnisi, 2019, #as-612-2019, 27 ivnisi, 2019, #as-
808-2019, 20 seqtemberi, 2019, #as-902-2019, 30 seqtemberi, 2019, #as-
943-2018, 14 ianvari, 2019, #as-1079-2019, 30 seqtemberi, 2019, #as-1143-
2018, 24 ivnisi, 2019, #as-1201-2019, 20 dekemberi, 2019, #as-1403-2019,
21 noemberi, 2019, #as-1597-201, 13 dekemberi, 2019, #as-1877-2018, 22
Tebervali, 2019, #as-1918-2018, 15 marti, 2019, #as-39-2019, 27 maisi,
2019, #as-232-2019, 27 maisi, 2019, #as-325-2019,24 maisi, 2019, #as-327-
2019, 27 maisi, 2019, #as-349-2019, 11 ivnisi, 2019, #as-418-2019, 27 de-
kemberi, 2019, #as-425-2019, 2 agvisto, 2019, #as-456-2019, 5 ivlisi,
2019, #as-1164-2019, 22 noemberi, 2019, #as-1373-2018, 17 ianvari, 2019,
#as-1389-2019, 6 dekemberi, 2019, #as-1665-2018, 31 oqtomberi, 2019,
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sesxis saxelSekrulebo samarTlebriv davaSi,149 sakasacio sasa-
marTlom aRniSna, rom miuxedavad imisa, rom xelSekrulebis da-
debisas, mxareebs ufleba aqvT, SeTanxmdnen garkveuli pirga-
samtexlos gadaxdaze im SemTxvevaSi, Tu movale ar Seasrulebs
an arajerovnad Seasrulebs nakisr valdebulebas. miTiTebuli
Tanxis odenobis gansazRvras kanonmdebeli mxareTa SeTanxme-
bas miandobs, Tumca aRniSnuli ar niSnavs, rom pirgasamtexlos
dakisrebiT kreditorma araTanazomierad didi sargebeli mii-
Ros. pirgasamtexlos odenoba SeuzRudavi ar aris. sasamarTlo
uflebamosilia, Seamciros igi davis konkretuli garemoebebis
Sesabamisad. amasTan, gasaTvaliswinebelia is garemoebac, rom pir-
gasamtexlos mizania kreditoris darRveuli uflebis aRdgena
da ara gamdidreba. Sesabamisad, es Tanxa, yovel konkretul Sem-
TxvevaSi, valdebulebis darRvevis Tanazomieri da gonivruli
unda iyos. sasamarTlo mxedvelobaSi iRebs valdebulebis dar-
Rvevis xasiaTs, aRniSnuliT gamowveul zians, mis Tanafardobas,
mxareTa finansur mdgomareobas, mosarCelis ekonomikur inte-
ress, agreTve, sxva obieqtur garemoebebs. saapelacio palatam
aseve, miuTiTa saqarTvelos uzenaesi sasamarTlos ganmarteba-
ze pirgasamtexlos gonivruli da samarTliani odenobis gansaz-
Rvris kuTxiT (#as-1113-1060-2014, 23 Tebervali, 2015).

sasamarTlom aRniSna, rom mocemul SemTxvevaSi, pirveli in-
stanciis sasamarTlom gonivrulad da samarTlianad miiCnia
moTxovnili pirgasamtexlos Semcireba 10-jer da nacvlad, 1
078 aSS dolarisa, marTebulad daakisra mxares pirgasamtex-
los saxiT 107 aSS dolari.

sxva saqmeSi,150 sakasacio palatam ganmarta, rom pirgasamtex-

#as-1798-2018, 26 Tebervali, 2019, #as-1824-2018, 24 aprili, 2019, #as-
1926-2018, 24 maisi, 2019, #as-1355-2018, 31 ianvari, 2020, #as-1634-2019,
4 marti, 2020, #as-1791-2019, 16 ivnisi, 2020, #as-303-2019, 13 marti,
2020, #as-1658-2019, 13 marti, 2020, #as-1819-2019, 19 Tebervali, 2020,
# as-165-2020, 16 seqtemberi, 2020, #as-1646-2019, 30 seqtemberi, 2020,
#as-485-2019, 11 Tebervali, 2021, #as-815-2019, 3 Tebervali, 2021, #as-
1288-2019, 4 marti, 2021, #as-1485-2020, 4 marti, 2021, #as-1449-2020, 23
aprili, 2021, #as-354-2021, 25 ivnisi, 2021, #as-131 -2021, 2 ivlisi, 2021.

149 susg #as-1229-1152-2015, 5 Tebervali, 2016.
150 susg #as-48-47-2016, 10 Tebervali, 2016, aseve, susg-ebi: #as-1373-

2018, 17.01.2019; #as-848-814-2016, 28.12.2016; #as-816-767-2015,
19.11.2015; #as-953-918-2016, 22.11.2016, #as-612-2019, 27 ivnisi, 2019,
susg #as-1076-2019, 22 noemberi, 2019.
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lo warmoadgens valdebulebis Sesrulebis mimarT mxaris
Sesabamisi interesis uzrunvelyofis saSualebas, romlis
gadaxdis valdebulebis warmoSoba dakavSirebulia valde-
bulebis darRvevasTan.

pirgasamtexlo ekisreba mxares im droidan, rodesac unda
yofiliyo Sesrulebuli darRveuli valdebuleba _ am val-
debulebis Sesrulebamde. pirgasamtexlos odenobis gan-
sazRvrisas yuradReba eqceva ramdenime garemoebas. maT So-
ris: a) pirgasamtexlos, rogorc sanqciis xasiaTis mqone in-
strumentis funqcias, Tavidan aicilos damatebiT valde-
bulebis damrRvevi moqmedebebi; b) darRvevis simZimesa da
moculobas da kreditorisaTvis warmoqmnili safrTxis xa-
risxs; g) valdebulebis damrRvevi piris braleulobis xa-
risxs; d) pirgasamtexlos funqcias, moicvas Tavis TavSi zi-
anis anazRaureba. pirgasamtexlos odenobaze msjelobisas
gasaTvaliswinebelia movalis mier valdebulebis Seusru-
leblobis xangrZlivoba.

qarTul kanonmdeblobaSi pirgasamtexlos ormagi funqcia
gaaCnia: erTi mxriv, mas valdebulebis jerovani Sesrule-
bis uzrunvelsayofad prevenciuli datvirTva aqvs anu
pirgasamtexlos dakisrebis riski fsiqologiurad moqme-
debs valdebul pirze da aiZulebs valdebuleba jerovnad
Seasrulos. pirgasamtexlos fsiqologiuri zemoqmedebis
efeqti swored imaSi vlindeba, rom valdebulebis darRve-
vis SemTxvevaSi, valdebul pirs represiuli xasiaTis san-
qcia ekisreba.

pirgasamtexlos meore funqcia gancdili zianis martivad
da swrafad anazRaurebaSi mdgomareobs. igi erTgvar san-
qciasac warmoadgens. valdebulebis darRvevis SemTxvevaSi,
sanqciad qceuli pirgasamtexlo valdebul pirs upirobod
ekisreba, miuxedavad imisa, ganicada Tu ara kreditorma ziani
am darRvevis Sedegad (susg 6.05.2015w. saqme #as-1158-1104-
2014).

amdenad, marTalia, pirgasamtexlos odenobis gansazRvra mxa-
reTa uflebaa da aRniSnuli kuTxiT moqmedebs saxelSekru-
lebo urTierTobebSi damkvidrebuli mxareTa nebis avtono-
miis principi, Tumca ssk-is 420-e muxli SesaZleblobas aZlevs
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sasamarTlos, Seamciros Seusabamod maRali pirgasamtexlo
mxareTa mier gamovlenili nebis miuxedavad.

sakasacio sasamarTlom miiCnia, rom konkretul SemTxvevaSi
nasyidobis saxelSekrulebo samarTlebriv davaSi saapelacio
palatam savsebiT sworad gamoiyena zemoaRniSnuli SesaZleb-
loba da sadavo pirgasamtexlos odenobis Semcireba kanonie-
rad CaTvala.

erT-erT saqmeze151 uzenaesma sasamarTlom imsjela ra, pirga-
samtexlos samarTlebriv bunebaze, miuTiTa, rom sauravi, ise-
ve rogorc jarima, warmoadgens pirgasamtexlos erT-erT sa-
xes. igi umetesad im SemTxvevaSi gamoiyeneba, rodesac valde-
buli piri ar asrulebs valdebulebas dadgenil droSi. jari-
misgan gansxvavebiT, Sesrulebis vadis gadacilebisaTvis sau-
ravis saxiT dadgenili pirgasamtexlos Tavisebureba imaSi
mdgomareobs, rom igi iZleva valdebulebis Sesrulebisa da
pirgasamtexlos moTxovnis kumulaciis SesaZleblobas. sau-
ravi icavs kreditoris im interess, romelic mas valdebule-
bis drouli Sesrulebis mimarT gaaCnia. sauravis Tavisebure-
ba imaSi mdgomareobs, rom valdebulebis darRvevis SemTxve-
vaSi, konkretul odenobaSi an procentebSi dadgenili saura-
vi ericxeba movales yovel vadagadacilebul dReze da amiT
aiZulebs, Seasrulos valdebuleba. jarimisgan gansxvavebiT,
sauravis dros valdebulebis Sesrulebis uzrunvelmyofi
funqcia ufro naTlad Cans, rac imaSi gamoixateba, rom igi ga-
nagrZobs daricxvas valdebulebis darRvevis Semdegac.

nasyidobis saxelSekrulebo samarTlebriv davaSi sakasacio sa-
samarTlom ganmarta,152 rom kasatoris pozicia, rom mosarCe-
le saxelSekrulebo Tavisuflebis farglebSi daeTanxma pir-
gasamtexlos odenobas da misi gansazRvris wess, samarTleb-
riv suraTs ver Secvlis. mxareTa nebis avtonomia ar zRudavs
sasamarTlos calkeul SemTxvevaSi, saqmis konkretuli gare-
moebebis gaTvaliswinebiT, Seafasos valdebulebis uzrunvel-
yofis saSualebad gamoyenebuli RonisZieba ramdenad emsaxu-
reba saxelSekrulebo miznis miRwevas da rogoria misi Tana-

151 susg #as-848-814-2016, 28 dekemberi, 2016.
152 susg #as-1232-1155-2015, 27 ianvari, 2016, aseve, #as-914-864-2015, 4

dekemberi 2015.
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fardoba SesaZlo zianTan da valdebulebis darRvevis xasi-
aTTan. erT-erT saqmeze sakasacio palatam aRniSna Semdegi:
„marTalia, samoqalaqo kanonmdebloba pirgasamtexlos namdvi-
lobas mxareTa mier nebis Tavisufali gamovlenis gziT miRwe-
ul SeTanxmebas ukavSirebs, Tumca, igi ar warmodgens absolu-
tur daTqmas da movalis Sesageblis arsebobis pirobebSi, sa-
samarTlo uflebamosilia Seafasos kreditoris mier moTxov-
nili odenobis Tanxis Tanazomiereba valdebulebis darRve-
vasTan, ssk-is 420-e muxlis Tanaxmad. normis danawesi sasamar-
Tlos mxridan mxareTa Tavisufali nebis gamovleniT miRweul
SeTanxmebaSi Carevis legitimur safuZvels warmoadgens da
aseT SemTxvevaSi, konkretuli saqmis Taviseburebis gaTvalis-
winebiT, unda Sefasdes is subieqturi da obieqturi faqtore-
bi, rogoricaa: mxareTa qonebrivi mdgomareoba, valdebulebis
darRvevis xarisxi, kreditoris molodini valdebulebis je-
rovani Sesrulebis mimarT da sxva.“

pirgasamtexlo minimaluri zianis angariSSi uzrunvelyofs
kreditoris interesebis dakmayofilebas, rasac damtkiceba
ar sWirdeba, Tumca, Tu kreditors ufro metis moTxovna unda
(ssk-s 404-e muxli), maSin mas evaleba dasaSvebi da saTanado
mtkicebulebebiT daamtkicos es ziani.

Tu mxare aRWurvilia advokatiT, samewarmeo urTierTo-
bebSi gamocdili subieqtia, Tavad mewarmea da a. S. ivarau-
deba, rom aseT viTarebaSi SeTanxmebuli pirgasamtexlo,
Tundac Seusabamod maRali, mxareTa namdvil nebas Seesaba-
meba da Semcirebas ar eqvemdebareba.

ijaris xelSekrulebidan gamomdinare konkretul saqmeSi,153

sakasacio palatam miiCnia, rom mosarCeleze daricxuli pir-
gasamtexlos Semcirebis safuZveli ar arsebobda da, Sesabami-
sad, qvemdgomi sasamarTloebis daskvna Seusabamod maRali pir-
gasamtexlos SemcirebasTan dakavSirebiT, dausabuTebelia.

sakasacio palatam ganmarta, rom pirgasamtexlos Semcirebis
kanonismieri SesaZlebloba emsaxureba saxelSekrulebo ur-
TierTobebSi im susti mxaris interesebis dacvas, romelic
xelSekrulebaze xelmowerisas ver acnobierebs pirgasamtex-

153 susg #as-1451-1371-2017, 13 noemberi, 2018.
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los Sinaarssa da mis Tanmdev samarTlebriv Tu ekonomikur
Sedegebs. Sesabamisad, pirgasamtexlos Semcirebisas, mniSvne-
lovania im garemoebis gaTvaliswineba, Tu ramdenad acnobie-
rebda miTiTebul pirobas mxare xelSekrulebaze xelis mo-
werisas. amdenad, Tu mxare aRWurvilia advokatiT, samewar-
meo urTierTobebSi gamocdili subieqtia, Tavad mewarmea da
a.S. ivaraudeba, rom aseT viTarebaSi SeTanxmebuli pirgasam-
texlo, Tundac, Seusabamod maRali, mxareTa namdvil nebas Se-
esabameba da Semcirebas ar eqvemdebareba.

sakasacio palatam aRniSna, rom mosarCele, romelic mewarme
subieqtia, damajereblad ver asabuTebs, Tu ratom aris Seu-
sabamod maRali SeTanxmebuli pirgasamtexlo. is ar miuTiTebs
iseT garemoebebze, romlebic sakasacio sasamarTlos daarwmu-
nebda ssk-is 420-e muxlis gamoyenebis aucileblobaSi. pala-
tis mosazrebiT, mewarme subieqti, romelic Tavisufali da
gacnobierebuli nebis gamovlenis safuZvelze Tanxmdeba pir-
gasamtexlos konkretul odenobas, SemdgomSi moklebulia Se-
saZleblobas, saTanado argumentaciis ararsebobis pirobebSi
moiTxovos pirgasamtexlos Semcireba.

sakasacio sasamarTlom sssk-is 230-e muxlis farglebSi
dadgenilad miiCnia mxolod pirgasamtexlos davalianebis
odenoba, Tumca, miTiTebuli pirgasamtexlo Seusabamod ma-
Rali iyo Tu ara, sasamarTlom samarTlis sakiTxad miiCnia
da ssk-is 420-e muxlis farglebSi Seamowma.

sakasacio sasamarTlom erT-erT saqmeze,154 Seamowma ra, saape-
lacio sasamarTlos ganCinebis/dauswrebeli gadawyvetilebis
kanoniereba mosarCelis saapelacio saCivris dakmayofileba-
ze uaris Tqmis nawilSi,

kanonierad miiCnia dauswrebeli gadawyvetilebis miRebis Ta-
obaze Suamdgomlobis nawilobriv dakmayofileba. palatam CaT-
vala, rom meijaris saapelacio saCivris dauswrebeli gadaw-
yvetilebiT dakmayofilebis moTxovnis nawilSi ar arsebobda
sssk-is 387-e muxlis me-3 nawiliTa da 230-e muxlis me-2 nawi-
liT gaTvaliswinebuli winapiroba: mosarCelis mier saapela-
cio saCivarSi miTiTebuli garemoebebi iuridiulad ar amar-

154 susg #as-10-10-2017, 17 Tebervali, 2017.
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Tlebda mis moTxovnas: apelantis mier miTiTebuli da misi mo-
winaaRmdege mxaris gamoucxadeblobis gamo damtkicebulad
CaTvlili garemoebebi, ssk-is 417-e, 418-e, 420-e muxlebis Sesa-
bamisad, iuridiulad ar amarTlebda apelantis moTxovnas pir-
gasamtexlos saxiT 3 665,37 laris nacvlad, 8 237,62 laris da-
kisrebasTan dakavSirebiT. pirgasamtexlos gonivrulobis
Sefaseba, palatis daskvniT, unda moxdes saapelacio moT-
xovnis samarTlebrivi (iuridiuli) marTebulobis Semow-
mebis WrilSi. pirgasamtexlos odenobis Semcirebisas, mxed-
velobaSi miiReba rogorc kreditoris interesi valdebule-
bis Sesrulebis mimarT, aseve, sarCelis aRZvramde periodze
daricxuli pirgasamtexlos odenoba ZiriTad TanxasTan mimar-
TebaSi. pirgasamtexlo unda iyos yovel konkretul SemTxve-
vaSi valdebulebis darRvevis Tanazomieri da gonivruli. sa-
kiTxis gadawyvetisas, mxedvelobaSi miiReba mxaris qonebrivi
mdgomareoba da sxva garemoebebi, kerZod, Tu rogoria Sesru-
lebis Rirebuleba, misi Seusruleblobisa da arajerovani Ses-
rulebiT gamowveuli zianis Tanafardoba pirgasamtexlos ode-
nobasTan. yovel konkretul SemTxvevaSi, pirgasamtexlos Se-
usabamobis kriteriumad SeiZleba CaiTvalos iseTi garemoe-
bebi, rogoricaa: xelSekrulebiT gaTvaliswinebuli pirgasam-
texlos Seusabamod maRali procenti, pirgasamtexlos Tanxis
mniSvnelovani gadaWarbeba valdebulebis SeusruleblobiT
gamowveul SesaZlo zianze, valdebulebis Seusruleblobis
xangrZlivoba da sxva. konkretul saqmeSi, saqalaqo sasamar-
Tlom moTxovnili pirgasamtexlo _ 8 237.62 lari, gadasaxde-
li saijaro qiris odenobisa da vadis darRvevis xarisxidan ga-
momdinare, aseve, imis gaTvaliswinebiT, rom pirgasamtexlo da-
angariSebuli iyo ara gadauxdeli Tanxis, aramed SeTanxmebu-
li saijaro qiridan, marTebulad miiCnia Seusabamod maRal
odenobad da sworad Seamcira igi 3 665.37 laramde.

sakasacio sasamarTlom sasamarTlo praqtikaze dayrdnobiT
aRniSna, rom sssk-is 230-e muxlis farglebSi dadgenilad mi-
iCneoda mxolod pirgasamtexlos davalianebis odenoba,
Tumca, mosarCelis mier miTiTebuli pirgasamtexlo Seu-
sabamod maRali iyo Tu ara, samarTlis sakiTxs warmoad-
genda da sasamarTlos igi ssk-is 420-e muxlis farglebSi
unda Seemowmebina.
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valdebulebis darRvevis ararsebobis gamo, pirgasamtex-
los dakisreba usafuZvloa.

konkretul saqmeSi,155 sakasacio sasamarTlom aRniSna, rom ssk-
is 417-e muxlis Tanaxmad, pirgasamtexlo mxareTa SeTanxmebiT
gansazRvruli fuladi Tanxaa, romelic movalem unda gadai-
xados valdebulebis Seusruleblobis an arajerovnad Sesru-
lebisaTvis. ssk-is 417-e muxlidan gamomdinare, pirgasamtex-
los anazRaurebis winapirobad ganixileba valdebulebis dar-
Rveva. amave kodeqsis 390-e muxlis pirveli nawilis ZaliT ki,
kreditors pasuxismgebloba warmoeSoba, Tu igi ar iRebs im Ses-
rulebas, romlis vadac damdgaria. mocemul SemTxvevaSi, dad-
genilia, rom kreditorma (amavdroulad movalem) uari ganac-
xada naklis armqone im Sesrulebis miRebazec, romelic vadis
darRveviT ganaxorciela gamyidvelma, Sesabamisad, mas arc
anazRaurebis valdebuleba warmoeSva, rac savsebiT gamoric-
xavs pirgasamtexlos myidvelisaTvis dakisrebas.

menardisaTvis valdebulebis jerovnad Sesrulebis moti-
vaciis micema ssk is 417-e-420-e muxlebis mizans ar warmoad-
gens.

imisaTvis, raTa pirgasamtexlom ar dakargos sakuTari fun-
qcia, xolo samoqalaqo urTierToba ar gascdes mxareTa
Tanasworobis princips, mizanSewonilia, sasamarTlom sa-
marTlianobaze dayrdnobiT Seafasos SeTanxmebuli pirga-
samtexlos odenoba.

nardobis saxelSekrulebo samarTlebriv davaSi sakasacio sa-
samarTlom pirgasamtexlos odenobis, xelSekrulebis Rire-
bulebis 2%-dan 0,2%-mde Semcireba kanonierad miiCnia.156

sakasacio sasamarTlom aRniSna, rom pirgasamtexlos odenoba
miuxedavad saxelSekrulebo Tavisuflebis principis gamoye-
nebisa, Semowmebas eqvemdebareba da igi imgvari sikeTeebis pro-
porciulobiT fasdeba, rogoricaa: mxareTa mdgomareoba xel-
Sekrulebis dadebisas, valdebulebis darRvevis xasiaTi, dar-
Rvevis Sedegad miyenebuli zianis mniSvneloba, mxareTa qo-
nebrivi mdgomareoba, samoqalaqo brunvis stabiluroba da val-

155 sus gadawyvetileba #as-75-71-2017, 31 marti, 2017.
156 susg #as-272-260-2017, 10 maisi, 2017.
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debulebis darRvevis Sedegad dazaralebuli piris intere-
sebis proporciuloba darRvevis xasiaTTan. gansaxilvel Sem-
TxvevaSi, udavoa, rom menardem valdebuleba Seasrula, am Ses-
rulebis mimarT SemkveTs pretenzia ar gamouTqvams, amasTan,
dasabuTebuli Sedaveba ar aris wardgenili imis Taobaze, rom
vadagadacileba moxda ara kontrahentis, aramed eqspertizis
braliT, rac ar gaiTvaliswina SemkveTma. mniSvnelovania, rom
kasators ar miuTiTebia vadagadacilebiT gamowveuli zianis
arsebobis faqtze, aramed misi ZiriTadi motivacia mimarTu-
lia imisken, rom pirgasamtexlos saxiT, soliduri Tanxis da-
kisreba motivacias Seuqmnis menardes samuSaos droulad Ses-
rulebisaTvis, rac ar gaiziara sakasacio palatam, vinaidan me-
nardisaTvis valdebulebis jerovnad Sesrulebis motiva-
ciis micema ssk-is 417-e-420-e muxlebis mizans ar warmoad-
gens. sakasacio palatam damatebiT ganmarta, rom imisaTvis,
raTa pirgasamtexlom ar dakargos sakuTari funqcia, xo-
lo samoqalaqo urTierToba ar gascdes mxareTa Tanaswo-
robis princips, mizanSewonilia, sasamarTlom samarTlia-
nobaze dayrdnobiT Seafasos SeTanxmebuli pirgasamtex-
los odenoba. am mxriv, saapelacio sasamarTlos Sefasebebi
da daskvnebi ssk-is 417-e, aseve, 420-e muxlebis Taobaze, srul
SesabamisobaSia sakasacio sasamarTlos mier damkvidrebul er-
Tgvarovan praqtikasTan, amasTan, udavoa, rom kasatori, ro-
gorc administraciuli organo, keTilsindisierebis princi-
piT unda moqmedebdes da miuxedavad samoqalaqo urTierTo-
bebSi misi kerZo samarTlis subieqtebTan uflebrivi gaTanab-
rebisa, mas maRali xarisxiT ekisreba keTilsindisieri qcevis
standartis dacva. aRniSnuli TavisTavad moicavs rogorc sa-
xelSekrulebo, ise winasaxelSekrulebo periods, radganac sa-
ministrom, rogorc Semsyidvelma, misi sajarosamarTlebrivi
uflebamosileba ar SeiZleba gamoiyenos gadametebiT, aramed
mas marTebs meore mxaris uflebebisa da qonebis mimarT gu-
lisxmieri damokidebuleba. am mxriv, saapelacio sasamarTlos
daskvnebi ar ewinaaRmdegeba kanonis normebs (ssk-is 115-e da
316-e (2) muxlebi).

gangrZobiTi pirgasamtexlos daricxvis periodSi ar moi-
azreba gadawyvetilebis aRsrulebis SeCerebis periodi,
anu is drois monakveTi, rodesac saaRsrulebo warmoebis
ganxorcieleba SeCerda sarCelis uzrunvelyofis mizniT.
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sakasacio palatam daakmayofila kerZo saCivari157 saapelacio
sasamarTlos ganCinebaze gadawyvetilebis ganmartebis Tao-
baze da daaskvna, rom saapelacio sasamarTlos msjeloba imis
Sesaxeb, rom pirgasamtexlos daricxvis dasrulebis momentis
gansazRvra (gadawyvetilebis) aRsrulebamde periodze miTi-
TebiT gulisxmobs swored saaRsrulebo furcelSi sasamar-
Tlos gadawyvetilebiT Setanili cvlilebebis kvalobaze
im saaRsrulebo warmoebis ganxorcielebas, romelic Se-
Cerda swored sarCelis uzrunvelyofis mizniT, rasac Se-
degobrivi TvalsazrisiT mivyavarT iqamde, TiTqos pirga-
samtexlos daricxvis periodi moicavdes 2011 wlis 5 noembri-
dan, notariusis mier gacemul saaRsrulebo furcelze SeCe-
rebuli saaRsrulebo warmoebis ganaxlebamde periodsac, umar-
Tebuloa da ar gamomdinareobs aRsrulebis procesis maregu-
lirebuli specialuri normatiuli regulirebidan. rogorc
„saaRsrulebo warmoebaTa Sesaxeb“ saqarTvelos kanonis 25-e
muxlis me-2 punqtis danawesi adgens da imavdroulad, aRsru-
lebaze uflebamosili administraciuli organo aRniSnavs (gan-
Cinebis p: 12) gangrZobiTi pirgasamtexlos daricxvis period-
Si ar moiazreba gadawyvetilebis aRsrulebis SeCerebis peri-
odi anu  drois is monakveTi, rodesac saaRsrulebo warmoe-
bis ganxorcieleba SeCerda swored sarCelis uzrunvelyo-
fis mizniT.

sakasacio sasamarTlom kreditoris mier saaRsrulebo
furclis valdebulebis darRvevidan sami wlis Semdeg aRe-
ba ssk-is 115-e muxlis darRvevad ar miiCnia.

pirgasamtexlos kidev Semcirebas safuZvlad ver daedeba
is garemoeba, rom movale, romelmac valdebulebis Sesru-
lebas sam welze meti xniT gadaacila, registrirebulia so-
cialurad daucveli ojaxebis monacemTa erTian bazaSi.

erT-erT saqmeSi,158 sakasacio sasamarTlom ar gaiziara kasato-
ris (movalis) pretenzia pirgasamtexlos odenobasTan dakav-
SirebiT. saqmis masalebiT udavoa, rom erTi Tvis vadiT dade-
buli sesxis xelSekrulebidan gamomdinare valdebuleba ara

157 susg #as-399-372-2017, 11 maisi, 2017, am sakiTxze aseve ix. susg #as-
1488-1408-2017, 15 Tebervali, 2018.

158 susg #as-222-222-2018, 30 marti, 2018.
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Tu daTqmul dros, sami wlis Semdegac ar Sesrulebula. is faq-
ti, rom kreditorma movalis mier valdebulebis darRvevidan
dauyovnebliv ar aiRo da ar waradgina saaRsrulebo furce-
li, ar SeiZleba ganxiluli iyos uflebis borotad gamoyene-
bad, miT umetes im pirobebSi, roca gamsesxebelma sakuTari uf-
lebis realizacia moaxdina kanoniT dadgenil xandazmulobis
vadaSi da misi qmedeba kanonier miznebs emsaxureba (susg #as-
1385-1307-2012, 7 Tebervali, 2013 weli). amasTan, sasamarTlom
ganmarta, rom pirgasamtexlos odenoba srulad Seesabameba,
rogorc pirgasamtexlos funqciis SenarCunebas (minimaluri
zianis uzrunvelyofa), ise ssk-is 420-e muxlis moTxovnebs da
am Tanxis kidev Semcirebas safuZvlad ver daedeba is garemo-
eba, rom movale, romelmac valdebulebis Sesrulebas sam wel-
ze meti xniT gadaacila, registrirebulia socialurad dauc-
veli ojaxebis monacemTa erTian bazaSi.

imis gamo, rom mosarCeles ar SeuTavazebia sasamarTlosaT-
vis Seusrulebeli valdebulebis moculobis Sesabamisi
sargeblis odenoba, saidanac SesaZlebeli iqneboda pirga-
samtexlos gamoTvla, sasamarTlom pirgasamtexlos dakis-
rebis moTxovna uaryo.

sesxis xelSekrulebidan gamomdinare davaSi,159 sesxi iyo sar-
gebliani, movales unda gadaexada Ziri Tanxis yovelTviuri
4%, xolo valdebulebis arajerovani Sesrulebis SemTxveva-
Si, pirgasamtexlo _saprocento sargeblis 4%-is odenobiT,
yovel vadagadacilebul dReze. garda amisa, xelSekruleba iT-
valiswinebda e. w. procentis procentze SeTanxmebas (ssk-is
403-e muxli).

sasamarTlom uaryo gamsesxeblis pretenzia pirgasamtexlos
ara Tu odenobis, aramed misi saerTod dakisrebis Taobaze. pa-
latam gaiTvaliswina SesagebelSi mopasuxeTa mier gamoTqmu-
li Sedaveba, rom moTxovnili odenobiT pirgasamtexlos da-
kisreba emyareba gaurkvevel gamoTvlas. im pirobebSi, rode-
sac movale valdebulebas nawilobriv asrulebda, mosarCeles
ar SeuTavazebia sasamarTlosaTvis Seusrulebeli valdebu-
lebis moculobis Sesabamisi sargeblis odenoba, saidanac Se-
saZlebeli iqneboda pirgasamtexlos gamoTvla.

159 sus gadawyvetileba #as-1071-991-2017, 26 marti, 2018.
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pirgasamtexlo ar warmoadgens mxareTa absolutur ufle-
bas da kvalificiuri Sedavebis pirobebSi, sasamarTlo uf-
lebamosilia, Seafasos kreditoris mier moTxovnili ode-
nobiT pirgasamtexlos Tanazomiereba valdebulebis dar-
RvevasTan mimarTebiT.

sasamarTlom mopasuxe forsmaJoris gamo, forsmaJoris pe-
riodSi gaaTavisufla sadavo saxelSekrulebo samarTa-
lurTierTobebSi pirgasamtexlos gadaxdis valdebule-
bisgan.

erT-erT saqmeSi,160 qvemdgomi sasamarTloebis gadawyvetile-
biT, romelic uzenaesma sasamarTlom ucvleli datova, sasar-
Celo moTxovna mopasuxisaTvis pirgasamtexlos 2282.67 laris
dakisrebis Sesaxeb dakmayofilda mxolod nawilobriv, 828 la-
ris nawilSi. pirgasamtexlos gonivrul odenobamde Semcire-
bis sakiTxze uzenaesma sasamarTlom uzenaesi sasamarTlos
praqtikaze dayrdnobiT aRniSna, rom „miuxedavad imisa, rom
kanonmdeblobiT pirgasamtexlo mxareTa mier nebis Tavisufa-
li gamovlenis gziT miRweuli SeTanxmebaa, igi ar warmoadgens
mxareTa absolutur uflebas da kvalificiuri Sedavebis pi-
robebSi, sasamarTlo uflebamosilia, Seafasos kreditoris mi-
er moTxovnili odenobiT pirgasamtexlos Tanazomiereba val-
debulebis darRvevasTan mimarTebiT. sasamarTlos mxridan
mxareTa Tavisufali nebis gamovleniT miRweul SeTanxmebaSi
Carevis kanonismier safuZvels warmoadgens sasamarTlosaT-
vis dakisrebuli erTgvari sajaro wesrigis uzrunvelmyofe-
li valdebuleba da rac mTavaria, yoveli konkretuli saqmis
faqtobrivi garemoebebis gaTvaliswineba. saxeldobr, is subi-
eqturi da obieqturi faqtorebi, rogoricaa: mxareTa qoneb-
rivi mdgomareoba, valdebulebis darRvevis xarisxi, kredi-
toris molodini valdebulebis jerovani Sesrulebis mimarT
da a.S. (susg #as-708-678-2016, 27 ianvari, 2017, susg #as-222-
209-2015, 6 maisi, 2015). sakasacio palatam gaiziara mopasuxis
mier wardgenili dasabuTebuli Sesagebeli, romliTac igi aR-
niSnavda, rom mas brali ar miuZRvoda mosarCelesTan gafor-
mebuli xelSekrulebebiT gaTvaliswinebuli valdebulebebis
vadis darRveviT SesrulebaSi, radgan es darRveva gamowveu-

160 susg # as-163-163-2018, 20 ivlisi, 2018.
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li iyo forsmaJoriT, ris safuZvelzec SeuZlebeli gaxda ru-
seTidan avtomobilebis Semosvla. forsmaJoruli garemoebis
xangrZlivi periodis (2014 wlis 17 maisi-2014 wlis 14 ivnisi)
gamo, imdenad didi iyo sazRvarTan gaCerebuli avtomobile-
bis raodenoba, rom maT gadmosvlas saqarTveloSi ramdenime
dRe dasWirda. aRniSnuli garemoebis Sefasebisas, saapelacio
sasamarTlom gamoiyena ssk-is 417-e muxli, agreTve, 401-e mux-
li da ganmarta, rom pirgasamtexlos dakisrebis samarTleb-
riv winapirobas warmoadgens xelSekrulebis erT-erTi mxaris
mier nakisri valdebulebis braleuli darRveva. aRniSnuli
normebis analizis, saqmeze dadgenili faqtobrivi garemoebe-
bisa da forsmaJoris gaTvaliswinebiT, palatam mopasuxe for-
smaJoris CaTvliT, gaaTavisufla sadavo saxelSekrulebo sa-
marTalurTierTobebSi pirgasamtexlos gadaxdis valdebule-
bisgan.

vinaidan mimwodeblis mier sarCelSi miTiTebuli Sesrule-
buli samuSaos Rirebuleba, mopasuxis mier wardgenil Se-
sagebelSi Sedavebuli ar yofila, sasamarTlom Sesrule-
buli samuSaosTvis gadaxdili pirgasamtexlo daubruna mo-
sarCeles.

sxva saqmeSi,161 mosarCelem (mimwodebelma) sarCeli aRZra mo-
pasuxis winaaRmdeg misTvis ukanonod dakisrebuli pirgasam-
texlos, 62 558 laris dabrunebis moTxovniT.

raionuli sasamarTlos gadawyvetilebiT, mimwodeblis sarCe-
li ar dakmayofilda.

 saapelacio sasamarTlos samoqalaqo saqmeTa palatis daus-
wrebeli gadawyvetilebiT, mowinaaRmdegis gamoucxadeblo-
bis gamo, saapelacio saCivari dakmayofilda, gasaCivrebuli
gadawyvetileba gauqmda da mimwodeblis sarCeli dakmayo-
filda.

uzenaesma sasamarTlom Semsyidveli sakasacio saCivari nawi-
lobriv daakmayofila.

sakasacio sasamarTlom ganmarta, rom moTxovnis iuridiuli
marTebulobis kvleva Tavis mxriv, moiazrebs mosarCelis moT-

161 susg #as-931-871-2017, 24 ianvari, 2018.
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xovnis materialursamarTlebrivi normis sworad gansazRvrasa
da imis utyuarad Semowmebas, sarCelSi miTiTebuli da kano-
nis ZaliT dadgenilad miCneuli garemoebebis samarTlebrivi
TvalsazrisiT Sefaseba, iZleva Tu ara moTxovnis momwesrige-
beli materialuri normis Semadgenlobas. miTiTebul winapi-
robaTagan Tundac, erT-erTis ararseboba iwvevs dauswrebe-
li gadawyvetilebis gamotanaze uaris Tqmasa da saqmis arsebi-
Tad ganxilvis aucileblobas, im gansxvavebiT, rom aseT dros
mopasuxisagan mtkicebulebebis miReba ar xdeba da sasamarTlo
moismens mopasuxis mxolod samarTlebriv mosazrebebs (susg
#as-535-509-2013, 24.03.2014w.).

 sakasacio sasamarTlom miiCnia, rom mimwodeblis sarCelSi mi-
TiTebuli garemoebebi sasarCelo moTxovnas iuridiulad na-
wilobriv amarTleben.

sakasacio sasamarTlom yuradReba gaamaxvila im garemoebaze,
rom mimwodeblis mier sarCelSi miTiTebuli Sesrulebuli sa-
muSaos Rirebuleba, mopasuxis mier wardgenil SesagebelSi Se-
davebuli ar yofila. Sesabamisad, sakasacio sasamarTlom sar-
CelSi miTiTebuli es garemoeba, saqmis saapelacio sasamarTlo-
Si dauswrebeli ganxilvis etapze sarCelis iuridiuli gamar-
Tulobis Semowmebisas, dadgenilad miiCnia da am nawilSi, sa-
sarCelo moTxovnis dakmayofilebas safuZvlad daudo.

sasamarTlom Sesrulebuli samuSaosTvis gadaxdili pirgasam-
texlo daubruna mosarCeles.

konkretul saqmeSi,162 sakasacio sasamarTlom aRniSna, rom imis
gaTvaliswinebiT, rom mopasuxem mSenebloba dadgenil vadaSi
daasrula, xolo is faqti, rom miReba-Cabarebis aqti gafor-
mda dagvianebiT, ar warmoSobs ssk-is me-400 muxlis winapiro-
bebs, Sesabamisad, saxeze ar aris pirgasamtexlos dakisrebis
ssk-is 417-e muxliT gaTvaliswinebuli winapiroba.

ramdenadac pirgasamtexlos anazRaureba, ara ssk-is 417-e-
418-e muxlebiT gansazRvruli saxelSekrulebo SeTanxme-
bis, aramed sakanonmdeblo daTqmis Sedegia, amgvari pirga-
samtexlos Semcirebis sakiTxi ssk-is 420-e muxlis regula-
cias cdeba.

162 susg #as-117-2019, 25 ivnisi, 2019.
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sadazRvevo urTierTobidan gamomdinare konkretul davaSi,163

klinikis sarCeli mzRvevelis mimarT gaweuli momsaxurebisa
da valdebulebis Sesrulebis vadis gadacilebis gamo, pirga-
samtexlos dakisrebis moTxovniT dakmayofilda. saqarTvelos
mTavrobis 14.05.2012w. #177 dadgenilebis mixedviT, mzRveve-
li valdebulia, samedicino momsaxurebis mimwodeblisaTvis
Sesrulebuli samuSaos anazRaurebis dadgenilebiT gaTvalis-
winebuli gadaxdis vadis gadacilebis SemTxvevaSi, mimwodeb-
lis sasargeblod gadaixados asanazRaurebeli Tanxis garkve-
uli procenti _  yovel vadagadacilebul dReze. palatam pir-
gasamtexlos dakisrebis nawilSi sarCeli safuZvlianad miiC-
nia da aRniSna, rom ramdenadac saxezea valdebulebis darRve-
vis faqti, pirgasamtexlos anazRaureba, ara ssk-is 417-e-418-e
muxlebiT gansazRvruli saxelSekrulebo SeTanxmebis, aramed
sakanonmdeblo daTqmis Sedegia, Sesabamisad, amgvari pirgasam-
texlos Semcirebis sakiTxi ssk-is 420-e muxlis regulacias
cdeba.

konkretul davaSi,164 menardis sarCeli nawilobriv dakmayo-
filda, SemkveTs mosarCelis sasargeblod daekisra garkveu-
li Tanxis anazRaureba. saapelacio sasamarTlom daadgina da
mxareTa Soris davas ar iwvevs is garemoeba, rom pirgasamtex-
lo valdebulebis Seusrulebeli nawilis 120% s warmoadgen-
da da igi dReSi xelSekrulebis saerTo Rirebulebis 0,2%-s
Seadgenda, rac bunebrivia, Seusabamod maRalia nebismieri val-
debulebis darRvevisa da ar gamomdinareobs kerZo samarTli-
saTvis damaxasiaTebeli brunvis monawileTa Tanasworobis, ase-
ve Tavad samoqalaqo brunvis stabilurobis principidan. ra
Tqma unda, pirgasamtexlos odenoba mxareTa Tavisufali Se-
Tanxmebis sagans warmoadgens (sk-is 418.1 muxli), Tumca saka-
nonmdeblo daTqma, rom igi SeiZleba aRematebodes SesaZlo
ziansac, ver iqneba Seusabamod maRali pirgasamtexlos Semci-
rebaze uaris Tqmis safuZveli, radganac ssk-is 420-e muxliT
damkvidrebuli sasamarTlos kontroli pirgasamtexlos ode-
nobaze, formaluri datvirTvis matarebeli araa da sasamar-
Tlo davisas valdebulia, erTmaneTs Seupirispiros kredito-
risa da movalis interesebi imgvarad, rom samarTlianad gan-

163 susg #as-170-2019, 6 dekemberi, 2019.
164 susg #as-753-721-2016, 17 maisi, 2019.
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sazRvros maT Soris balansi. mocemul SemTxvevaSi, saapela-
cio sasamarTlom marTebulad miiRo mxedvelobaSi is garemo-
eba, rom saxeze ar aris arc faqtobrivad damdgari ziani da
arc miuRebeli Semosavali (udavoa, rom SemkveTs ar gaaCnda
komerciuli mizani mSeneblobis mimarT da sxva). Seusrulebe-
li samuSaoebisaTvis mopasuxes ar gauwevia xarji, ar miuTiTe-
bia imgvar faqtebze, romlebic mis qonebriv danakliss daam-
tkicebda, aseT viTarebaSi ki, pirgasamtexlos ganakveTis 4 jer
SemcirebiT daculia, rogorc kreditoris interesi, ise mova-
lis qonebrivi SesaZleblobebi da SenarCunebulia Tavad pir-
gasamtexlos funqcia.

vinaidan arajerovani Sesruleba ar yofila uzrunvelyo-
fili pirgasamtexloTi, arc am nawilSi arsebobs nasyido-
bis sazRauris daqviTvis winapiroba.

erT-erT saqmeSi,165 pirgasamtexlosTan dakavSirebiT palatam
ganmarta, rom ssk-is 417-e muxlis Tanaxmad, aRniSnuli insti-
tuti valdebulebis Sesrulebis uzrunvelyofis saxelSekru-
lebo saSualebas warmoadgens da pirgasamtexlos dakisrebi-
sas, sworad da zedmiwevniT unda Semowmdes mxareTa saxel-
Sekrulebo piroba. mocemul SemTxvevaSi, dadasturebulia,
rom pirgasamtexlo warmoadgenda xelSekrulebis Rirebule-
bis 0,1%-s yovel vadagadacilebul dReze da is uzrunvel-
yofda mxolod saqonlis miwodebis vadis darRvevas. mosarCe-
le aRniSnavs, rom man valdebulebis Sesrulebis vada 3 dRiT
gadaacila, Sesabamisad, 3 dRis pirgasamtexlo _70,50 lari mas
ekisreba myidvelis sasargeblod, rac Seexeba arajerovan Ses-
rulebas, rogorc sarCelSia gadmocemuli, igi ar yofila pir-
gasamtexloTi uzrunvelyofili. Tavad ssk-is 417-e muxlis
dispoziciidan ki gamomdinareobs, rom pirgasamtexlo SeiZle-
ba gamoyenebul iqnas, rogorc valdebulebis Seusruleblo-
bis, ise arajerovani Sesrulebis SemTxvevaSi, Tumca, am insti-
tutis saxelSekrulebo bunebidan gamomdinare, normis aRwe-
rilobiTi nawili dispoziciuria da uzrunvelyofili moTxov-
nis saxeobis arCevas mxareTa nebas ukavSirebs. sakasacio sasa-
marTlo iziarebs kasatoris pozicias, rom valdebulebis Ses-
rulebis momentis gansazRvrisas, rodesac Sesrulebis xaris-

165 susg #as-1178-1098-2017, 26 marti, 2019.
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xi mesame pirma (mag: saeqsperto dawesebulebam) unda daadas-
turos, ar SeiZleba mxares bralad Seeracxos is dro, romelic
Sesrulebidan (nivTis uflebamosili pirisaTvis gadacemidan)
Sesabamisi daskvnis wardgenamde gavida. amasTan, vinaidan ara-
jerovani Sesruleba ar yofila uzrunvelyofili pirga-
samtexloTi, arc am nawilSi arsebobs nasyidobis sazRau-
ris daqviTvis winapiroba.

sxva saqmeSi,166 saapelacio palatam ganmarta, rom sasamarTlos
mier pirgasamtexlos Semcirebis ufleba im iSviaTi gamonak-
lisTagania, rodesac kanoni saxelSekrulebo TavisuflebaSi
Carevas dasaSvebad miiCnevs, Tumca amgvari Careva garkveul
SezRudvebs eqvemdebareba. kanonis sityvasityviTi ganmarte-
bis Sedegad, maRali pirgasamtexlo ar mcirdeba. Semcirebas
mxolod „Seusabamod maRali“ pirgasamtexlo eqvemdebareba.
pirgasamtexlo Seusabamod maRalia Tu ara, SefasebiTi kate-
goriaa da yovel konkretul SemTxvevaSi, saqmis garemoebebis
erToblivi analizis Sedegad wydeba. amasTan, Sefasebis miz-
nebisaTvis mxedvelobaSi miiReba pirgasamtexlos aSkara Seu-
sabamoba valdebulebis darRvevis SedegebTan, rac SeiZleba
gamomdinareobdes pirgasamtexlos gansakuTrebiT maRali
procentidan, zianis umniSvnelo odenobidan, valdebulebis
darRvevis mokle vadidan da a.S. pirgasamtexlos „aSkara Seu-
sabamobis“ Taobaze miTiTebas waradgens piri, romelic mis Sem-
cirebas iTxovs.

sasamarTlo pirgasamtexlos Semcirebisas, mxedvelobaSi iRebs
mxaris qonebriv mdgomareobasa da sxva garemoebebs, kerZod,
Tu rogoria Sesrulebis Rirebulebis, misi Seusruleblobisa
da arajerovani SesrulebiT gamowveuli zianis Tanafardoba
pirgasamtexlos odenobasTan, xolo kontinenturi evropis sa-
marTlis qveynebis sasamarTloebi (maT Soris, germania), aseve,
uaRresad did yuradRebas aqceven kreditoris ekonomiur in-
teress, kerZod, Tu ra interesi da mniSvneloba gaaCnia kredi-
tors valdebulebis droulad Sesrulebis mimarT, rac ganapi-
robebs pirgasamtexlos, rogorc prevenciul funqcias, zog-
jer sakmaod maRalsac ki.

166 susg #as-352-2019, 17 maisi, 2019, aseve, susg. #as-164-160-2016, 28 iv-
lisi, 2016.
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saapelacio palatam ganmarta, rom mxareTa saxelSekrulebo
Tavisuflebis farglebSi (ssk-is 319-e muxli) daTqmuli pi-
robis miuxedavad, xelSekrulebis saerTo Rirebulebidan ga-
momdinare pirgasamtexlos gaTvaliswineba ewinaaRmdegeba sa-
moqalaqo brunvis usafrTxoebisa da keTilsindisierebis mi-
nimalur standarts, radgan ramdenime dRis vadagadacilebi-
saTvis xelSekrulebis saerTo Tanxis gaTvaliswinebiT pirga-
samtexlos dakisreba, rogorc kreditoris darRveuli ufle-
bebis davaldebulebis Sesrulebis uzrunvelyofis erTgvari
sanqcia, Tavis normatiul daniSnulebas ver Seasrulebs. pir-
gasamtexlo daangariSebuli unda iyos ara xelSekrulebis
saerTo Rirebulebidan, aramed mxaris mier faqtobrivad
Seusrulebeli an arajerovnad Sesrulebuli valdebule-
bis Rirebulebidan.

erT davaSi,167 sakasacio sasamarTlom dasaSveb da dasabuTe-
bul sakasacio pretenziad ar miiCnia kasatoris argumenti, rom
mosarCeles pirgasamtexlos moTxovnis ufleba gaaCnda mxo-
lod xelSekrulebis vadis gasvlis momentidan. kanonmdebe-
li pirgasamtexlos dakisrebas ukavSirebs movalis mier
valdebulebis darRvevas da aRniSnulze xelSekrulebis
moqmedebis vada gavlenas ver moaxdens.

konkretul davaSi,168 sakasacio palatam miiCnia, rom qveda in-
stanciis sasamarTlom sadavo sakiTxis gadawyvetisas marTe-
bulad gamoiyena da ganmarta ssk-is 418-e-420-e muxlebi da mo-
sarCelisTvis dakisrebuli pirgasamtexlo marTebulad Seam-
cira gonivrul odenobamde.

sxva saqmeSi,169 palatis miTiTebiT, pirgasamtexlos Semcire-
bis kanonismieri SesaZlebloba emsaxureba saxelSekrulebo
urTierTobebSi im susti mxaris interesebis dacvas, romelic
xelSekrulebaze xelmowerisas ver acnobierebs pirgasamtex-
los Sinaarssa da mis Tanmdev samarTlebriv, Tu ekonomikur
Sedegebs. pirgasamtexlos Semcirebaze uflebamosili subieq-
ti _ sasamarTlo, pirgasamtexlos marTlzomierebisa da legi-
timurobis Sefasebas mxolod mxareTa mier SejibrebiTobis

167 susg #as-405-2019, 31 maisi, 2019.
168 susg #as-915-2018,14 ianvari, 2019.
169 susg #as-1027-2019, 30 seqtemberi, 2019.
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farglebSi pirgasamtexlos Semcirebis moTxovnisa da Sesaba-
misi mtkicebulebebis wardgenis pirobebSi iwyebs.

ukve gadaxdili pirgasamtexlos Semcirebaze msjeloba sa-
marTlebriv safuZvels moklebulia.

erT-erT davaSi,170 mosarCelisaTvis dakisrebuli pirgasamtex-
los odenobis SemcirebasTan dakavSirebiT sakasacio sasamar-
Tlom ganmarta, rom pirgasamtexlos Semcirebis SesaZleblo-
ba sasamarTlos gaaCnia iqamde, sanam mxare aRniSnul Tanxas kre-
ditors aunazRaurebs. pirgasamtexlos Semcireba dauSvebe-
lia, roca pirgasamtexlo ukve nebayoflobiT gadaxdilia.

xelSekrulebis saerTo Rirebulebidan pirgasamtexlos
gaTvaliswineba, ewinaaRmdegeba samoqalaqo brunvis usaf-
rTxoebisa da keTilsindisierebis minimalur standarts.

erT-erT saqmeSi,171 sakasacio sasamarTlom ganmarta, rom pir-
gasamtexlos, rogorc mxareTa saxelSekrulebo Tavisufle-
bis farglebSi daTqmuli pirobis miuxedavad, xelSekrulebis
saerTo Rirebulebidan gamomdinare gaTvaliswineba, ewinaaR-
mdegeba samoqalaqo brunvis usafrTxoebisa da keTilsindisi-
erebis minimalur standarts, radgan mxolod samuSaoTa nawi-
lis arajerovani SesrulebisaTvis, xelSekrulebis saerTo
Tanxis gaTvaliswinebiT, pirgasamtexlos dakisreba, rogorc
kreditoris darRveuli uflebebisa da valdebulebis Sesru-
lebis uzrunvelyofis erTgvari sanqcia, Tavis normatiul da-
niSnulebas ver Seasrulebs. igi erTi mxriv, usafuZvlod zrdis
mis moculobas da meore mxriv, movales ukve Sesrulebuli
valdebulebis nawilSi akisrebs pasuxismgeblobas. uzenaesi sa-
samarTlos praqtikis gaTvaliswinebiT, pirgasamtexlo unda
daangariSdes  ara xelSekrulebis saerTo Rirebulebidan, ara-
med mxaris mier faqtobrivad Seusrulebeli an arajerovnad
Sesrulebuli valdebulebis Rirebulebidan.

konkretul davaSi,172 sasamarTlom ar Seamcira ra pirgasamtex-

170 susg #as-1527-2018, 31 ianvari, 2019, aseve, ix.: susg-ebi: #as-1119-2018,
23 marti, 2020.

171 susg #as-971-2019, 28 oqtomberi, 2019, aseve, susg-ebi: #as-164-160-
2016, 28.07.2016, #as-581-2019, 31.07.2019, #as-1819-2019, 19 Tebervali,
2020, #as-626-2021, 14 ivlisi, 2021.

172 susg #as-227-2019, 24 aprili, 2019, aseve, #as-241-241-2018, 25.09.2018.
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los odenoba, aRniSna, rom gansaxilvel SemTxvevaSi, pirgasam-
texlo _ 312.11 aSS dolari, ar aris Seusabamod maRali odeno-
ba ZiriTadi valdebulebis darRvevis moculobasa da vadaga-
dacilebiT gamowveul SesaZlo zianTan mimarTebiT, Sesabami-
sad, misi Semcirebis samarTlebrivi safuZvelic ar arsebobs.

erT saqmeSi,173 sarCeli mopasuxis sasargeblod dakisrebuli
pirgasamtexlos gadaxdisagan srulad gaTavisuflebis Sesa-
xeb dakmayofilda da ucxouri sawarmos filiali gaTavisuf-
lda pirgasamtexlos gadaxdisagan, im garemoebis gaTvaliswi-
nebiT, rom sakasacio palatam warmoSobilad ar miiCnia pirga-
samtexlos dakisrebis winapirobebi.

erT-erT saqmeSi,174 gadawyvetilebiT sarCeli moTxovnili pir-
gasamtexlos nawilSi srulad dakmayofilda. palatis mosaz-
rebiT, mewarme subieqti, romelic Tavisufali da gacnobiere-
buli nebis gamovlenis safuZvelze Tanxmdeba pirgasamtexlos
konkretul odenobas, SemdgomSi moklebulia SesaZleblobas,
moiTxovos SeTanxmebuli pirgasamtexlos Semcireba, Tu amis
Taobaze kvalificiur Sesagebels ar waradgens (#as-1451-1371-
2017, 13 noemberi, 2018). sasamarTlos mier pirgasamtexlos Sem-
cireba da am mizniT mxareTa Soris Tavisufali nebis gamovle-
nis farglebSi miRweul SeTanxmebaSi sasamarTlos Careva upir-
veles yovlisa, emsaxureba im susti kontrahentis interese-
bis dacvas, romelic erTi mxriv, valdebulebis Sesrulebis
imediT Tanxmdeba misTvis Tundac miuRebel pirgasamtexlos
ganakveTs da meore mxriv, srulfasovnad ver afasebs saxel-
Sekrulebo riskebs da valdebulebis darRvevis Tanamdevad
dasakisrebeli pirgasamtexlos mosalodnel samarTlebriv da
ekonomikur efeqts. saxelSekrulebo urTierTobaSi kontra-
hirebul mewarme subieqts/iuridiul pirs misi statusidan ga-
momdinare, fizikuri pirisgan gansxvavebuli pasuxismgeblo-
biTa da standartiT moeTxoveba valdebulebis darRvevis sa-
marTlebriv Sedegebze pasuxisgeba. xelSekrulebaSi iuridi-
uli piris kontrahirebisas, sasamarTlom pirgasamtexlo un-
da Seamciros, mxolod argumentirebuli Sedavebis arsebobis
pirobebSi.

173 susg #as-1747-2019, 28 maisi, 2020, ix. aseve, #as-1820-2019, 19 Teberva-
li, 2020.

174 susg #as-1417-2018, 16 noemberi, 2020.
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sxva saqmeSi,175 sakasacio palatam miiCnia, rom qvemdgomi instan-
ciis sasamarTloebma sworad Seamcires menardisaTvis daric-
xuli pirgasamtexlo, rac yovel vadagadacilebul dReze 0.2%-
s, TveSi 6%-s, xolo weliwadSi 76%-s Seadgens da metia sasa-
marTlos mier damkvidrebul praqtikaze.

sakasacio sasamarTlom saqmis konkretuli garemoebebis, Ses-
rulebis Rirebulebis, misi Seusruleblobisa da pirgasamtex-
los odenobasTan arajerovani SesrulebiT gamowveuli zia-
nis Tanafardobis Seswavlisa da kvlevis Sedegad aRniSna, rom
gonivrulia menardisaTvis pirgasamtexlos nacvlad 106 533.17
larisa, 15495,60 lariT gansazRvra.176

konkretul saqmeSi, pirgasamtexlos 0.3%-dan 0.03%-mde Sem-
cirebis Sedegad, Seiqmna viTareba, rodesac mosarCelem ori-
ve xelSekrulebaze gadaixada arsebul davalianebaze meti
Tanxa da Sesabamisad, sakasacio palatam daaskvna, rom Sesru-
lebiT mxareTa Soris fuladi valdebuleba Sewyvetilia.177

erT-erT saqmeSi,178 sakasacio sasamarTlos SefasebiT, marTe-
bulad Semcirda mxareTa Soris SeTanxmebuli pirgasamtexlo
0.07%-dan 0.02%-mde.

sxva davaSi,179 sakasacio sasamarTlom aRniSna, rom mxareTa Se-
TanxmebiT dadgenili pirgasamtexlo, rac Seadgenda vadamo-
suli gadasaxdeli Tanxis saerTo raodenobis 0.1%-s darRve-
vis dRidan yovel vadagadacilebul dReze, iyo Seusabamod
maRali da is 10-jer anu 0.01%-mde unda Semcirebuliyo.

sakasacio sasamarTlom aRniSna, rom qvemdgomi instanciis sasa-
marTloebma sworad miiCnies pirgasamtexlos gonivrul odeno-
bad aRiarebuli ijaris Tanxis _ 0.2 %-is 0.1%-iT gansazRvra.180

analogiur davaSi,181 sakasacio sasamarTlom aRniSna, rom qvem-
dgomi instanciis sasamarTloebma sworad Seamcires dakisre-

175 susg #as-537-537-2018, 15 Tebervali, 2019.
176 susg #as-612-2019, 27 ivnisi, 2019.
177 susg #as-665-2019, 4 ivlisi, 2019.
178 susg #as-681-2019, 4 oqtomberi, 2019.
179 susg #as-825-2019, 5 seqtemberi, 2019.
180 susg #as-889-2019, 5 seqtemberi, 2019.
181 susg #as-1395-2018, 7 marti, 2019.
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buli jarima _ 1 023 933,46 laridan 204 786,69 laramde, aseve,
marTebulad gansazRvres yoveldRiuri pirgasamtexlo, nac-
vlad 0.07%-isa _ 0,014 %-iT.

sxva davaSi,182 sakasacio sasamarTlom gonivrulad miiCnia mo-
sarCelisaTvis pirgasamtexlos 485.28 aSS dolariT, xolo Sem-
deg, aRsrulebamde, yovel vadagadacilebul dReze 3.54 aSS
dolariT gansazRvra.

sasamarTlom marTebulad Seamcira pirgasamtexlos odenoba
saxelSekrulebo Rirebulebis 0.3%-dan 0,05%-mde, rac 24-dRi-
ani vadagadacilebis gaTvaliswinebiT, jamSi 2 006.31 laria;183

gansaxilvel davaSi,184 sakasacio sasamarTlos SefasebiT, pir-
gasamtexlos saxiT sesxis ZiriTadi Tanxis 0.3 %-is daweseba
yovel vadagadacilebul dReze, rac erT saangariSo welze
108%-s Seadgens, valdebulebis darRvevis Sinaarsisa da dar-
Rvevis xarisxis, darRveviT gamowveuli samarTlebrivi Sede-
gebis gaanalizebis safuZvelze, pirgasamtexlos aragonivru-
li da zneobrivad gaumarTlebeli odenobaa. Sesabamisad, kasa-
toris pretenzias pirgasamtexlos Semcirebis mizanSeuwon-
lobis nawilSi ar gaaCnia samarTlebrivad vargisi safuZveli.

erT saqmeSi,185 sakasacio sasamarTlom ssk-is 420-e muxlze day-
rdnobiT Seamcira ra, pirgasamtexlos ganakveTi 0,1%-is nac-
vlad _ gansazRvra 0,024% iT, aRniSna, rom pirgasamtexlos am
odenobiT Semcireba kreditors sadavo ar gauxdia, rac Seexe-
ba movalis pretenzias, palatam uaryo igi im pirobebSi, rode-
sac Sesagebeli arc ki Seicavs dasabuTebul Sedavebas pirga-
samtexlos odenobasTan mimarTebiT.

erT-erT davaSi,186 sakasacio sasamarTlom mxareTa qonebrivi
mdgomareobis, valdebulebis darRvevis xarisxis, valdebule-
bis jerovani Sesrulebis mimarT kreditoris molodinis da
sxva faqtorebTan erTad, gaiTvaliswina saqmis ganxilvis
xangrZlivi droc da miiCnia, rom saapelacio palatis mxri-

182 susg #as-1469-2018, 25 ianvari, 2019.
183 susg #as-1854-2018, 5 marti, 2019.
184 susg #as-1928-2018, 31 oqtomberi, 2019.
185 susg #as-547-2019, 14 Tebervali, 2020.
186 susg #as-1213-2018, 31 ianvari, 2020.



176

dan pirgasamtexlos ganakveTis Semcirebis miuxedavad, dakis-
rebuli mzardi Tanxis pirobebSi igi mainc Seusabamoa valde-
bulebis darRvevisa, ris gamoc, ssk-is 420-e muxlis Tanaxmad,
Seamcira misi odenoba da gansazRvra myari TanxiT. palatis das-
kvniT, qiris gadaxdis vadis gadacilebis gamo gonivruli da
samarTliani iqneba pirgasamtexlos odenobis, saapelacio sa-
samarTlos mier dakisrebuli 77 925 laris aseve, 2016 wlis 1
dekembridan gadawyvetilebis aRsrulebamde yovel vadagada-
cilebul dReze Ziri davalianebis 0,05%-is nacvlad, 50 000
lariT gansazRvra.

konkretul saqmeSi,187  sakasacio palatam aRniSna, rom pirgasam-
texlos Semcireba ar gulisxmobs mis gauqmebas. pirgasamtex-
los Semcirebis safuZvelia erTi mxriv, is, rom kreditori
pirgasamtexlos miRebiT ar gamdidrdes da movales ar da-
awves mZime tvirTad pirgasamtexlos gadaxda (Sesabamisad,
pirgasamtexlo ar iqces erTgvar sadamsjelo RonisZiebad),
xolo meore mxriv ki, _ pirgasamtexlo iyos valdebulebis
darRvevis Tanazomieri, sapirwone da gonivruli. aRniSnul-
Si moiazreba saxelSekrulebo Tanasworobisa da samarTli-
anobis principis dacviT pirgasamtexlos gonivrul odeno-
bamde Semcireba. aRsaniSnavia, rom pirgasamtexlos odeno-
bis gansazRvra sasamarTlos mier, yovel konkretul Sem-
TxvevaSi garemoebaTa yovelmxrivi Sefasebis Sedegad dgin-
deba da raime gansxvavebuli standarti, romelic ganazo-
gadebs pirgasamtexlos maTematikur maCvenebels, sasamar-
Tlo praqtikiT ar aris dadgenili. sasamarTlom unda da-
icvas is samarTliani balansi, romelic samoqalaqosamar-
Tlebrivi valdebulebis darRvevas mohyva.

sxva davaSi,188 sakasacio palatis SefasebiT, 833 397.30 laris ode-
nobiT pirgasamtexlos daweseba, gamomdinare valdebulebis
darRvevis Sinaarsidan, darRvevis xarisxidan da darRveviT ga-
mowveuli samarTlebrivi Sedegebidan, aSkarad aragonivrulia.

erT-erT saqmeSi,189 sasamarTlos mxridan mxareTa Tavisufali
nebis gamovleniT miRweul SeTanxmebaSi Carevis kanonismier

187 susg #as-186-2021, 25 marti, 2021.
188 susg #as-311-2019, 4 ivnisi, 2021.
189 susg #as-708-2020, 19 noemberi, 2020.
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safuZvels warmoadgens sasamarTlosaTvis dakisrebuli er-
Tgvari sajaro wesrigis uzrunvelmyofeli valdebuleba da
rac umTavresia, yoveli konkretuli saqmis faqtobrivi gare-
moebebis gaTvaliswineba saxeldobr, is subieqturi da obieq-
turi faqtorebi, rogoricaa: mxareTa qonebrivi mdgomareoba,
valdebulebis darRvevis xarisxi, kreditoris molodini val-
debulebis jerovani Sesrulebis mimarT da a.S. ssk-is 420-e mux-
lis Tanaxmad, pirgasamtexlos Semcirebisas, sasamarTlo iT-
valiswinebs mxaris qonebriv mdgomareobasa da sxva garemoe-
bebs, kerZod, imas, Tu rogoria Sesrulebis Rirebulebis, misi
Seusruleblobisa da arajerovani SesrulebiT gamowveuli zi-
anis Tanafardoba pirgasamtexlos odenobasTan. amdenad, mo-
cemul SemTxvevaSi darRveva mZimea, radganac saqme exeba sa-
qarTvelos saxelmwifos TavdacviT Zalebs, romlebsac unda
hqondeT Sesabamisi pirobebi maT Soris, sarecxi manqanebiT aR-
Wurva. amdenad, sasamarTlom darRvevis simZimis, damrRvevis
bralis xarisxisa da darRvevis Sedegebis gaTvaliswinebiT, mo-
cemul SemTxvevaSi, pirgasamtexlos gonivruli da samarTli-
an odenobad 3000 lari miiCnia.

konkretul davaSi,190 sakasacio sasamarTlom sasarCelo moT-
xovna 5783,35 laris odenobis pirgasamtexlos dakisrebis Se-
saxeb nawilobriv daakmayofila, gazarda saapelacio sasamar-
Tlos mier gansazRvruli pirgasamtexlos odenoba _ 578,34 la-
ri da mopasuxes mosarCelis sasargeblod xelSekrulebiT gaT-
valiswinebuli valdebulebis Sesrulebis vadis darRvevisaT-
vis pirgasamtexlos gadaxda 2890 laris odenobiT daakisra.

erT saqmeSi,191 pirgasamtexlos Semcirebis (mopasuxes mosar-
Celis sasargeblod 2924 laris nacvlad, 94 laris gadaxda da-
ekisra) miznebisaTvis saapelacio sasamarTlom mxedvelobaSi
miiRo is umniSvnelovanesi garemoeba, rom mopasuxem xelSek-
rulebis daaxloebiT, 94% jerovnad Seasrula, valdebule-
bis Sesrulebis vada oTxi dRiT gadaacila da gamokveTili ar
aris Sedegad zianis dadgomis faqti.

sxva saqmeSi,192 sasamarTlom miiCnia, rom moTxovnili pirgasam-

190 susg #as-1633-2019, 9 marti, 2020.
191 susg #as-1686-2019, 8 maisi, 2020.
192 susg #as-1699-2018, 30 aprili, 2020.
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texlo (55 996,94 aSS dolari) Seusabamod maRalia, ris gamoc
misi odenoba aTjer, 5 559,69 aSS dolaramde Seamcira.

konkretul davaSi,193 sakasacio sasamarTlom marTebulad mi-
iCnia saapelacio palatis daskvna, rom 230 dReSi Sesasrule-
beli samuSaosTvis vadagadacilebuli dReebis raodenobis 900
dRemde daangariSeba, aragonivruli da arasamarTliania.

sayuradReboa, rom erT-erT saqmeSi,194 sakasacio sasamarTlom
Seamcira ra, valdebulebis arajerovani SesrulebisTvis Se-
Tanxmebuli pirgasamtexlo, ganmarta, rom ganasxvaveben pir-
gasamtexlos saxeebs _ jarimasa da sauravs. sauravi, umetesad
im SemTxvevaSi gamoiyeneba, rodesac valdebuli piri ar asru-
lebs valdebulebas dadgenil droSi. jarimisagan gansxvave-
biT, Sesrulebis vadis gadacilebisaTvis sauravis saxiT dad-
genili pirgasamtexlos Tavisebureba imaSi mdgomareobs, rom
igi iZleva valdebulebis Sesrulebisa da pirgasamtexlos moT-
xovnis kumulaciis SesaZleblobas. sauravi icavs kreditoris
im interess, romelic mas valdebulebis drouli Sesrulebis
mimarT gaaCnia. sauravis Tavisebureba imaSi mdgomareobs, rom
valdebulebis darRvevis SemTxvevaSi konkretul odenobaSi
an procentebSi dadgenili sauravi ericxeba movales yovel
vadagadacilebul dReze da amiT aiZulebs Seasrulos valde-
buleba. jarimisagan gansxvavebiT, sauravis dros valdebule-
bis Sesrulebis uzrunvelmyofi funqcia ufro naTlad Cans,
rac imaSi gamoixateba, rom igi ganagrZobs daricxvas valdebu-
lebis darRvevis Semdegac. sauravi iribi iZulebiTi xasiaTis
RonisZiebaa: valdebulma pirma icis, rac ufro meti dro gava
da rac ufro gvian Seasrulebs valdebulebas, miT mZime iqneba
misi finansuri tvirTi.

gansaxilvel SemTxvevaSi, dadgenilia, rom xelSekrulebis Sew-
yvetisTvis calke, procentSi gamoxatuli Tanxa iyo gansaz-
Rvruli jarimis saxiT. kasatoris mtkicebiT, aRniSnuli Tan-
xa, xelSekrulebis Sewyvetis SemTxvevaSi upirobod unda dah-
kisreboda mxares.

sakasacio sasamarTlom qarTul kanonmdeblobaSi damkvidre-

193 susg #as-1151-2020, 10 dekemberi, 2020.
194 susg # as-91-2020, 10 ivnisi, 2020.
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buli moTxovnis uzrunvelyofis saSualeba _ pirgasamtexlo-
sa da e.w. „sajarimo Tanxis“ (SeniSvna: aRniSnuli instituti qar-
Tuli kanonmdeblobiT pirdapir gaTvaliswinebuli araa da is
xelSekrulebis Tavisuflebis principis farglebSi, mxareTa
SeTanxmebis sagans warmoadgens) erTmaneTisgan gamijvnis miz-
niT ganmarta, rom pirgasamtexlo valdebulebis Seusruleb-
lobis an arajerovani SesrulebisaTvis dakisrebuli fuladi
sanqciaa, romelsac movale ixdis. aRniSnulisgan gansxvavdeba
samarTlebriv doqtrinaSi damkvidrebuli da germanul kanon-
mdeblobaSi gaTvaliswinebuli e. w. „sajarimo Tanxa,“ romel-
sac mxareTa SeTanxmebiT movale, xelSekrulebiT gansazRvru-
li valdebulebis Seusruleblobisas, alternatiuli Sesru-
lebis saxiT ixdis. mxareTa Soris, dasaxelebuli SeTanxmeba
xelSekrulebis Tavisuflebis principiT gaTvaliswinebul
iseT SeTanxmebas warmoadgens, romelSic sasamarTlo misi
odenobis Seusabamobis motiviT (ix.: ssk-is 420-e muxli) ver
Caereva, mxaris Sesageblis arsebobis SemTxvevaSic ki.

421-e-423-e muxlebi

konkretul saqmeSi195 saapelacio sasamarTlos daskvniT, veb-
gverdze ganTavsebuli eleqtronuli xelSekrulebis Tanax-
mad, auqcionSi monawile piris mier gadaxdili Tanxa warmoad-
genda ssk-is 421-e muxliT gaTvaliswinebuli moTxovnis uz-
runvelyofis valdebulebiTsamarTlebriv saSualebas, rom-
liTac winare xelSekrulebis dadeba dadasturda, xolo bes
mimRebis mxridan ZiriTadi xelSekrulebis dadebis valdebu-
lebis darRvevis gamo, arsebobda misTvis bes ormagad dakis-
rebis winapiroba.

sakasacio palatam gaiziara qvemdgomi sasamarTloebis das-
kvnebi bes samarTlebrivi bunebis Taobaze da CaTvala, rom auq-
cionSi monawile piris mxridan vebgverdze avtorizaciiT/re-
gistraciiT, bes gadaxdiT, auqcionSi monawileobiTa da cxra
lotze umaRlesi fasis SeTavazebiT mxareTa Soris daido nas-
yidobis xelSekruleba, romelic gamyidvelis braliT dairRva,
es garemoeba ki, gamyidvelisTvis, rogorc bes mimRebisTvis

195 susg #as-376-360-2016, 17 Tebervali, 2017.
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warmoSobs misi ormagad dabrunebis valdebulebas, Tanaxmad,
ssk-is 423-e muxlis me-2 nawilisa.

uZravi qonebis nasyidobis xelSekrulebis bes xelSekru-
lebiT dadasturebisaTvis, ssk-is 69-e muxlis me-3 nawili-
dan da 328-e muxlis pirveli nawilidan gamomdinare, bes
xelSekruleba aucileblad werilobiT unda daidos da
xelmowerili iyos xelSemkvreli mxareebis mier, Tumca igi
aseve, unda Seicavdes miTiTebas nasyidobis xelSekrule-
bis arsebiT pirobebze.

erT-erTi saqmis fabulis mixedviT,196 mosarCeles mopasuxisa-
gan unda SeeZina uZravi qoneba (ssk-is 477-e muxli), mxareTa
Soris raime garigeba ar dadebula, man mopasuxes gadasca 5 000
aSS dolari, rac mopasuxem daadastura xelweriliT, mogvia-
nebiT nasyidobis xelSekruleba aRar gaformda da mosarCe-
lem moiTxova gadacemuli Tanxis dabruneba.

sarCeli dakmayofilda usafuZvlo gamdidrebis normaze (ssk-
is 976) dayrdnobiT.

sasamarTlom miuTiTa, rom uZravi qonebis nasyidobis xel-
Sekrulebis bes xelSekrulebiT dadasturebisaTvis, ssk-is
69-e muxlis me-3 nawilidan da 328-e muxlis pirveli nawili-
dan gamomdinare, bes xelSekruleba aucileblad werilo-
biT unda daidos da xelmowerili iyos xelSemkvreli mxa-
reebis mier, Tumca, igi aseve unda Seicavdes miTiTebas nas-
yidobis xelSekrulebis arsebiT pirobebze.

imis gaTvaliswinebiT, rom Tanxis miRebis xelwerili ar Sei-
cavs mxareTa SeTanxmebas arsebiT pirobebze, sakasacio sasa-
marTlom miiCnia, rom saxeze ar aris ssk-is 421-e muxliT gaTva-
liswinebuli xelSekruleba, aramed igi adasturebs mxolod
mopasuxis mxridan Tanxis miRebis faqts, Sesabamisad, amgvari
xelwerili ar Seesabameba kanoniT dadgenil wesebs da ssk-is
54-e muxlis Tanaxmad, samarTlebriv Sedegebs ar warmoSobs,
aramed ufro metad saavanso angariSsworebas waagavs.

sxva saqmeSi,197 sarCeli bes ormagad dabrunebis moTxovniT dak-

196 susg #as-140-2019, 14 noemberi, 2019.
197 susg #as-1476-2019, 7 Tebervali, 2020.
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mayofilda. sakasacio palatam aRniSna, rom be miekuTvneba val-
debulebis Sesrulebis uzrunvelyofis damatebiT saSuale-
bebs da warmoadgens qonebrivi xasiaTis mqone moTxovnis uz-
runvelyofis valdebulebiTsamarTlebriv saSualebas. ar ar-
sebobs be ZiriTadi saxelSekrulebo valdebulebis gareSe. igi
aqcesoruli xasiaTisaa.

bes sagans warmoadgens mxolod fuladi Tanxa.

sakasacio palatam miuTiTa, rom vinaidan be umTavresad war-
moadgens saxelSekrulebo valdebulebiT gaTvaliswinebuli
gadasaxdeli Tanxis nawils (rodesac be iangariSeba xelSekru-
lebis fasSi), bes moculoba naklebi unda iyos  xelSekrule-
biT gadasaxdeli sruli Tanxis odenobaze. winaaRmdeg SemTxve-
vaSi, adgili eqneboda ara valdebulebis uzrunvelyofas, ara-
med valdebulebis Sesrulebas. be erTgvari fsiqologiuri ze-
moqmedebis saSualebaa, rogorc bes mimcemze aseve, bes mim-
Rebze, raTa maT nakisri valdebuleba Seasrulon. kerZod, bes
ormagi uzrunvelmyofi xasiaTi gaaCnia.

qarTul sinamdvileSi be aseve, gadaxdis funqciasac asrulebs.
Tumca, be xelSekrulebiT gaTvaliswinebuli ZiriTadi valde-
bulebis sagans aRmatebuli raime damatebiTi valdebuleba ar
aris. valdebulebis Sesrulebis angariSSi bes CaTvla avtoma-
turad xdeba bes mimcemis mier valdebulebis mTlianad Ses-
rulebisTanave da amisaTvis mxareTa mxridan raime moqmede-
bis ganxorcieleba ar aris saWiro.

pirgasamtexlosgan da movalis garantiisagan gansxvavebiT, mxa-
reebs Tavisuflad SeuZliaT SeTanxmdnen bes Taobaze zepiri
an werilobiTi formiT. imisaTvis, rom be darCes bes mimRebs,
aucilebelia xelSekrulebis darRveva bes mimcemis mier. sa-
kasacio palatam miuTiTa, rom im SemTxvevaSi roca bes mimRebi
ar asrulebs mis mier xelSekrulebiT nakisr valdebulebas,
man ormagad unda daabrunos bes Tanxa. sasamarTlo davis Sem-
TxvevaSi, bes mimcemi valdebulia daamtkicos bes mimRebis mi-
er valdebulebis braleuli darRvevis faqti.

sxva saqmeSi,198 sakasacio sasamarTlom ssk-is 976-e muxlis pir-

198 susg #as-76-2020, 2 ivlisi, 2020.
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veli nawilis „a“ qvepunqtis Tanaxmad daakmayofila ra, sarCe-
li aRniSna, rom ssk-is 421-e muxlis Sinaarsidan da nasyidobis
xelSekrulebis arsidan gamomdinare, radgan be ZiriTadi xel-
Sekrulebis nawilia, igi im formis dacviT unda gaformdes,
rogor formasac kanoni iTvaliswinebs ZiriTadi xelSekrule-
bisaTvis.

sakasacio palatam gaiziara saapelacio sasamarTlos daskvna,
rom mxareTa Soris Sedgenili bes gadaxdis xelSekruleba, ssk-
is 183-e, 323-e, 3111-e da 59-e muxlebis safuZvelze baTilia,
mxareTa xelmowerebi ar aris dadasturebuli kanoniT dadge-
nili wesiT: mxareTa neba arc maregistrirebel organoSi ar aris
gamoxatuli uflebamosili piris TandaswrebiT da arc sano-
taro wesiT aris dadasturebuli.

sxva davaSi,199 sakasacio palatam marTebulad miiCnia gadaxdi-
li Tanxis (2 000 000 lari) ukan dabrunebis moTxovna. sasamar-
Tlom aRniSna, rom miuxedavad mxareTa mier xelSekrulebis
dasaTaurebisa („bes gadaxdis xelSekruleba“), ssk-is 421-e-423-
e muxlebis miznebidan gamomdinare, igi ver ganixileba moT-
xovnis uzrunvelyofis damatebiT saSualebad, rameTu „bes“
saxiT gadaxdili Tanxa Seadgens mTliani gadasaxdeli Tanxis
40%-s, rac gonivruli standartidan gamomdinare, ver moeq-
ceva „bes“ samarTlebriv regulirebaSi. marTalia, kodeqsiT ar
aris gansazRvruli bes odenoba da igi SesaZloa daeqvemdeba-
ros garigebis monawileTa SeTanxmebas ssk-is 319-e muxlidan
gamomdinare, Tumca, xelSekrulebis mxareebs evalebaT bes
odenobis gansazRvra saxelSekrulebo keTilsindisierebis
principis dacviT. im pirobebSi, rodesac nasyidobis sagani aris
20 avtomanqana, romelTa mTliani Rirebuleba Seadgens 5 000
000 lars, xolo mopasuxes SeTanxmebidan gamomdinare, gadax-
dili aqvs 2 000 000 lari, mosarCeles valdebuleba Sesrule-
buli aqvs nawilobriv, rac gamoricxavs gadaxdili sadavo Tan-
xis bed miCnevas, miuxedavad garigebaze miniWebuli saxelwo-
debisa.

199 susg #as-287-2020, 16 seqtemberi, 2020.
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427-e muxli

sakasacio palata aRniSnavs,200 rom valdebulebiTi samarTlis
erT-erT mniSvnelovan instituts warmoadgens valdebule-
bis Sewyveta. Sewyvetis Semdeg valdebuleba aRar arsebobs. mis
monawileebs erTmaneTTan aRar akavSirebT uflebebi da mova-
leobebi. valdebulebis Sewyvetas iwvevs gansazRvruli gare-
moebebi, romlebsac valdebulebis Sewyvetis safuZvlebs uwo-
deben. saqarTvelos samoqalaqo kodeqsiT gaTvaliswinebulia
valdebulebis Sewyvetis sxvadasxva safuZvlebi. sakasacio pa-
lata ganmartavs, rom valdebulebiTsamarTlebrivi urTierTo-
bis mizani aris valdebulebiT gaTvaliswinebuli Sesrulebis
miReba mxareebis mier, e.i. SesrulebiT miiRweva is mizani, rasac
valdebulebis monawileebi isaxavdnen. amis Semdeg ukve aRar
arsebobs am urTierTobis gagrZelebisaTvis samarTlebrivi sa-
fuZveli. valdebulebis Sesruleba warmoadgens valdebulebis
Sewyvetis yvelaze gavrcelebul safuZvels. ssk-is 427-emux-
lis Tanaxmad, valdebulebiTi urTierToba wydeba kreditoris
sasargeblod valdebulebis SesrulebiT (Sesruleba).

ssk-is 427-e muxlis miznebisaTvis valdebulebis SewyvetaSi
igulisxmeba, rom valdebulebiTi urTierToba viwro an/da far-
To gagebiT dasrulebulia, Sewyvetilia da aRar arsebobs.

sakasacio palatis ganmartebiT, imisaTvis, rom ssk-is 427-e mux-
lis safuZvelze, valdebuleba kreditoris sasargeblod Ses-
rulebiT Sewydes, saxeze unda iyos Sesrulebis mizniT gan-
xorcielebuli qmedeba, romelic ganxorcielebulia: a) jerov-
nad, b) keTilsindisierad, g) daTqmul drosa da adgilas, d)
uflebamosili piris mimarT. CamoTvlili winapirobebi kumu-
latiurad unda iyos dakmayofilebuli. aseTi Sesruleba val-
debulebis Sewyvetas niSnavs da aseT SemTxvevaSi, kreditors
ara aqvs ufleba, xelmeored moiTxovos Sesruleba (susg #as-
736-704-2016, 25 noemberi, 2016).

konkretul davaSi, sakasacio sasamarTlom ganmarta,201 rom ssk-

200 susg #as-20-2021, 22 aprili, 2021, valdebulebis Sewyvetilad cnobis
Taobaze aseve, ix.:  susg-ebi: #as-28-28-2018, 18 maisi, 2018, #as-1240-
2018, 19 dekemberi, 2018, #as-1244-2019, 31 maisi, #as-928-2018, 28 Te-
bervali, 2019, #as-1928-2018, 31 oqtomberi, 2019.

201 susg #as-1669-2018, 15 Tebervali, 2019.
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is 427-e-454-e muxlebSi gadmocemulia valdebulebis Sewyve-
tis saxeebi, romelTagan am SemTxvevaSi, mniSvnelovania kre-
ditoris sasargeblod valdebulebis Sesrulebis instituti.
ssk-is 427-e muxlis miznebisaTvis (Sesrulebis gziT valdebu-
lebis Sewyveta) arsebiTi mniSvneloba ar aqvs, movale ra for-
miT asrulebs valdebulebas, aramed arsebiTia Sesrulebis mi-
Reba uflebamosili piris mier. ssk-is 286-e muxli warmoadgens
ra, moTxovnis uzrunvelyofis sanivTo saSualebas, igi mimar-
Tulia kreditoris interesebis dakmayofilebisaken da uz-
runvelyofis sagnis realizaciis/sakuTrebaSi gadacemis gziT
xorcieldeba valdebulebis Sewyveta (sk-is 427-e muxli). mo-
cemul SemTxvevaSi, udavoa, rom kreditorma _ saxelmwifom
sakuTrebaSi miiRo ipoTekis sagani, romelic mxareTa SeTan-
xmebiT srulad uzrunvelyofda sesxidan gamomdinare Ziri-
Tad da SesaZlo meorad moTxovnebs, Sesabamisad, Sewyvetili
valdebulebis kvlav Sesrulebis moTxovnis Taobaze sarCeli
gaumarTlebelia.

429-e muxli

konkretul davaSi,202  sakasacio palatam ganmarta, rom fula-
di valdebulebis Sesrulebis TvalsazrisiT, kanonmdebeli
mtkicebis tvirTs akisrebs movales da amavdroulad, mtkice-
bis TvalsazrisiT, uqmnis myar garantias, Sesrulebis faqti
daadasturos gankuTvadi mtkicebulebiT. ssk-is 429-e muxlis
pirveli nawilis Tanaxmad, kreditorma movalis moTxovniT,
Sesrulebis mTlianad an nawilobriv miRebis Sesaxeb unda gas-
ces damadasturebeli dokumenti. normis debulebiT ganmtki-
cebulia stabiluri samoqalaqo brunvis maxasiaTebeli erT-
erTi imgvari debuleba, rodesac uSualod Sesrulebis miRe-
baze uflebamosili piri adasturebs Sesrulebis srulad an
nawilobriv miRebas da amgvari dadasturebis moTxovnis uf-
leba gaaCnia movales, amasTan, iseT viTarebaSi, rodesac ama
Tu im arasapatio mizeziT ar gaicema Sesrulebis damadastu-
rebeli dokumenti, kanoni myar garantias iZleva movalis uf-
lebaTa dasacavad (sk-is 434-e muxli). aseT viTarebaSi ki, saa-

202 susg #as-238-226-2016, 3 ivnisi, 2016.
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pelacio palatam savsebiT marTebulad Seafasa is garemoeba,
rom faruli Canaweri TviTdaxmarebis farglebSi Sedgenili
mtkicebuleba ar iyo da ar arsebobda misi dasaSvebad cnobis
winapirobebi (msgavs sakiTxze ix. sasamarTlo praqtika susg
#as-1337-1375-2014, 17 ivlisi, 2015).

ssk-is 429.1. muxli icavs movalis interess, xolo Sesabami-
si dokumentis gamarTulad Sedgenis risks mTlianad kre-
ditoris mxareze tovebs.

ssk-is 388-e muxliT gaTvaliswinebuli mowesrigeba dispo-
ziciuria, rac  niSnavs, rom mxareTa SeTanxmebiT, SesaZle-
belia, ZiriTadi da damatebiTi valdebulebebis Sesrule-
bis rigiTobisaTvis kanoniT gaTvaliswinebuli mowesrige-
bisgan gansxvavebuli wesis dadgena.

erT-erT saqmeSi,203 davis sagans warmoadgens saaRsrulebo
furcliT gansazRvruli aRsasrulebeli valdebulebis mocu-
lobaSi cvlilebis Setana. mosarCele mxares warmoadgens mo-
vale, romelsac surs, daamtkicos nawilobriv Sesrulebis gziT
valdebulebis Sewyvetis faqti (ssk-is 427-e muxli). sakasacio
palatam ganmarta, rom sesxis xelSekrulebidan gamomdinare,
Tanxis movalisaTvis dakisrebis moTxovnis maregulirebel
normas warmoadgens ssk-is 623-e muxli, romlis farglebSic
movales warmoeSoba xelSekrulebis sagnis dabrunebis valde-
buleba. sssk-is 102-e muxlis pirveli da me-3 nawilebis aseve,
ssk-is 429-e muxlis pirveli nawilis dispoziciidan gamomdi-
nare, valdebulebis Sesrulebis mtkicebis tvirTi yovelTvis
ekisreba movales. dasaxelebuli norma movalis uflebadam-
cav danawess warmoadgens da swored valdebulebis Sesrule-
bis damadasturebeli mtkicebulebis wardgena evaleba pirs,
romelsac valdebulebis SesrulebaSi edavebian.204

saqmeSi wardgenili xelwerilebiT, romlebic saxelSekrule-
bo vadis amowurvis Semdgom, kreditoris sasargeblod ganxor-

203 susg #as-6-6-2018, 23 Tebervali, 2018, ssk-is 429-e muxlTan dakavSi-
rebuli sasamarTlo praqtika ix. susg-ebi: #as-1432-1352-2017, 16 mar-
ti, 2018, #as- 860-860-2018, 16 noemberi, 2018, #as-1067-1026-2016, 12
marti, 2019, #as-1701-2018, 12 Tebervali, 2019, #as-20-2021, 22 aprili,
2021.

204 susg #as-852-802-2015, 29 ianvari 2016.
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cielebul Sesrulebaze miuTiTeben, araferia aRniSnuli Tan-
xis daniSnulebaze, Tumca, es garemoeba, ssk-is 429-e muxlis
me-2 nawiliT gansazRvruli prezumfciis daSvebis safuZveli
ver gaxdeba (aRniSnuli norma icavs movalis interess, xolo
Sesabamisi dokumentis gamarTulad Sedgenis risks mTlianad
kreditoris mxareze tovebs. Sesabamisad, kreditorma msgavsi
dokumentis Sedgenisas, windaxedulobis zomebs unda mimarTos
da zustad asaxos is valdebulebebi, romelTa Sesrulebac man
miiRo), radganac sarCelSi movale Tavad adasturebs im gare-
moebas, rom kreditoris sasargeblod xelSekrulebis vadis
gasvlis Semdeg ganxorcielebuli Sesruleba warmoadgenda Zi-
ris dafarvas, am SemTxvevaSi sakasacio palatam ixelmZRvane-
la ra, ssk-is 388-e ganmarta, rom normiT gaTvaliswinebuli mo-
wesrigeba dispoziciuria, rac niSnavs, rom mxareTa SeTanxme-
biT, SesaZlebelia, ZiriTadi da damatebiTi valdebulebebis
Sesrulebis rigiTobisaTvis kanoniT gaTvaliswinebuli mowes-
rigebisgan gansxvavebuli wesis dadgena. mxareTa ufleba, Se-
Tanxmdnen valdebulebaTa Sesrulebis rigiTobaze, vrcelde-
ba mxolod saaRsrulebo warmoebis dawyebamde, Tumca, sada-
voobisas amgvari SeTanxmebis arsebobis mtkicebis tvirTi ekis-
reba faqtis mimTiTebel mxares (sssk-is 102-e muxli).

erT saqmeSi,205 sakasacio palatam ganmarta ssk-is  429 e muxlis
pirveli nawilis dispoziciuri Sinaarsi, romlis mixedviT,
„kreditorma movalis moTxovniT Sesrulebis mTlianad an na-
wilobriv miRebis Sesaxeb unda gasces amis damadasturebeli
dokumenti“ da aRniSna, rom miTiTebuli danawesis normatiu-
li ZaliT, mxares, romelic konkretul samarTlebriv urTi-
erTobaSi warmoadgens movales, SesaZlebloba eZleva kredi-
toris mimarT Sesrulebuli fuladi valdebulebis dasadas-
tureblad mosTxovos kreditors Sesrulebuli valdebule-
bis Sesaxeb werilobiTi dokumentis _ dasturis gacema. aRniS-
nuli dokumentis gacemis moTxovna _ movalis ufleba, xolo
misi gacema kreditoris uSualo valdebulebaa. miTiTebuli
kuTxiT, kanonmdebeli exmareba movales, Seqmnas da miiRos mis
mier Sesrulebuli fuladi valdebulebis Sesrulebis dama-
dasturebeli utyuari mtkicebuleba. ssk-is 429-e muxliT gaT-
valiswinebuli mtkicebulebis wardgenisas, movalis poziciis

205 susg #as-425-408-2016, 06 ivlisi, 2016.
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dasabuTebulobis xarisxi Zalian maRalia. meore mxriv, dasa-
xelebuli norma zRudavs movales da avalebs, sadavo Sesru-
leba daadasturos swored miTiTebuli saxis mtkicebulebiT,
winaaRmdeg SemTxvevaSi misi uflebis ganuxorcielebloba mxa-
risaTvis araxelsayreli samarTlebrivi Sedegis dadgomas
ukavSirdeba.

sxva saqmeSi206 sakasacio sasamarTlom aRniSna, ssk-is 429-e mux-
lis analizi cxadyofs, rom kanonSi kreditoris mimarT arse-
bobs metad calsaxa damokidebuleba _ igi valdebulia, mova-
lis moTxovnis SemTxvevaSi gasces aseTi dokumenti, Tumca ka-
noni aseTive momTxovni ar aris movalis mimarT. mas SeuZlia,
ar gamoiTxovos aseTi sabuTi kreditorisagan. kanonmdeblis
aseTi damokidebuleba ganpirobebulia valdebulebidan gamom-
dinare mxareTa mdgomareobiT. normaSi miTiTebuli dokumen-
tis floba aucileblobas warmoadgens movalisaTvis, radgan
man mxolod am dokumentiT SeiZleba daadasturos valdebu-
lebis Sesruleba, rasac ver vityviT kreditorze. mas aranairi
saWiroeba ara aqvs, flobdes am dokuments arc samarTlebrivi
da arc faqtobrivi TvalsazrisiT. kanoni movales aRWurvavs
mTeli rigi uflebebiT, raTa SeZlos valdebulebis Sesrule-
bis da kreditoris mier am Sesrulebis miRebis faqtis dadas-
tureba. am uflebis gamouyenebloba ki, warmoadgens mis risks
da SeuZlebels xdis zemoT miTiTebuli garemoebis dadastu-
rebas. amdenad, aRniSnuli normidan gamomdinareobs, rom fu-
ladi valdebulebis damadasturebeli garemoebis mtkicebis
tvirTi movales ekisreba.

mocemul SemTxvevaSi, apelantma sasamarTlos ver warudgina
sadavo Tanxis gadaxdis damadasturebeli raime mtkicebule-
ba, es garemoeba ki am nawilSi sarCelis dakmayofilebaze uaris
Tqmis safuZvelia.

martooden mowmeTa CvenebebiT dauSvebelia sesxis dabru-
nebis anu valdebulebis Sesrulebis faqtobrivi garemoe-
bis dadgena.

sesxis gadaxdis faqtobrivi garemoebis damadasturebel
saTanado mtkicebulebas ar warmoadgens saqmeSi arsebuli

206 susg #as-343-343-2018, 27 aprili, 2018.
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aRsrulebis erovnuli biuros faqtebis konstataciis Se-
saxeb oqmi.

sesxis xelSekrulebidan gamomdinare erT saqmeSi,207 sakasacio
palatam ganmarta, rom ssk-is 429-e muxlis pirveli nawilis ana-
lizi cxadyofs, rom kreditori yovelTvis valdebulia, mis-
ces movales mis mier valdebulebis Sesrulebis damadastu-
rebeli dokumenti, Tu amas movale moiTxovs, Tumca kanonmde-
beli aseTive momTxovni ar aris movalis mimarT. mas SeuZlia ar
moiTxovos xsenebuli sabuTi kreditorisagan. kanonmdeblis
aseTi damokidebuleba ganpirobebulia valdebulebidan gamom-
dinare mxareTa mdgomareobiT. dokumentis (valis gadaxdis Ta-
obaze sabuTis) floba aucilebelia movalisaTvis, radgan mas
mxolod aseTi dokumentiT SeuZlia imis dadastureba, rom va-
li gadaixada, rasac ver vityviT kreditorze. amdenad, im Sem-
TxvevaSi, rodesac movale kreditorisagan ar iTxovs sabuTs
valdebulebis Sesrulebis Sesaxeb, unda iTqvas, rom amiT is
iCens garkveul windauxedaobas an zedmet ndobas kredito-
ris mimarT. sabolood, es faqtori mTlianad ukavSirdeba mis
risks da ganapirobebs misi mxridan valdebulebis arseboba-
ararsebobis faqts. kanonmdebeli imave Sinaarss ayalibebs ssk-
is 431-e muxlSic, romlis Tanaxmad, movales Sesrulebis miRe-
bis Sesaxeb dokumentTan erTad, SeuZlia kreditorisagan mo-
iTxovos savalo sabuTis dabruneba an gauqmeba, SeuZleblo-
bis SemTxvevaSi ki, valdebulebis Sewyvetis Sesaxeb notariu-
lad damowmebuli cnoba (susg 11.11.2015, #as-570-541-2015).

sasamarTlom daaskvna, rom kanonis Tanaxmad, Sesrulebis
mTlianad an nawilobriv miRebis damadasturebeli dokumen-
tis gacema damokidebulia movalis survilze. arsebobs sxva-
dasxva faqtori, ramac SesaZloa ganapirobos movalis mier am
sabuTis miuRebloba, magaliTad, misi windauxedaoba, partni-
oris mimarT gadametebuli ndobis arseboba da a. S. sabolood,
es faqtorebi ukavSirdeba mxaris risks da mTlianad ganapiro-
bebs misi pasuxismgeblobis arseboba-ararsebobis faqts.

mocemul SemTxvevaSi, fuladi valdebulebis Sesrulebis
mtkicebis tvirTi saTanado mtkicebulebebze miTiTebiT mo-

207 susg #as-241-241-2018, 25 seqtemberi, 2018.
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sarCeleebs ekisrebaT. maT ki, sasesxo davalianebis gadaxdis
damadasturebeli saTanado da dasaSvebi mtkicebulebebi sa-
samarTlosTvis ar warudgeniaT. sakasacio palatam gaiziara
qvemdgomi instanciis sasamarTloebis daskvna, rom sesxis ga-
daxdis faqtobrivi garemoebis damadasturebel saTanado
mtkicebulebas ar warmoadgens saqmeSi arsebuli aRsrulebis
erovnuli biuros faqtebis konstataciis Sesaxeb oqmi, radgan
is ar Seicavs raime informacias mopasuxeebisaTvis konkretu-
li Tanxebis gadaxdis Taobaze. rac Seexeba mowmeTa Cvenebebs,
sakasacio palatis ganmartebiT, martooden mowmeTa Cvenebe-
biT dauSvebelia sesxis dabrunebis anu valdebulebis Sesru-
lebis faqtobrivi garemoebis dadgena.

erT saqmeSi,208 sakasacio palatam sworad miiCnia sarCelis uar-
yofa da ar gaiziara kasatoris pretenzia imis Taobaze, rom mis
mier kreditoris sasargeblod Tanxis gadaxdis damadasture-
beli xelwerili qmnis sesxis sargebelis gadaxdis prezumfci-
as.

ssk-is 429-e muxlis me-3 nawilis Sesabamisad, rodesac valis
gadaxda xdeba periodulad, nawil-nawil, maSin dokumenti mi-
si bolo nawilis gadaxdis Sesaxeb, vidre sxva ram ar dadastu-
rebula, iZleva imis varauds, rom gadaxdilia wina nawilic.

sakasacio sasamarTlom aRniSna, rom xsenebuli samarTleb-
rivi norma vrceldeba periodulad Sesasrulebel saxel-
Sekrulebo valdebulebebze. Sesabamisad, palatam aRniSna,
rom vinaidan mosarCeles sesxis sargeblis nawil-nawil ga-
daxdis valdebuleba mxolod 2015 wlis 19 seqtembramde ga-
aCnda, misi mxridan, xelSekrulebis vadis gasvlidan ram-
denime TveSi sargeblis gadaxdis Sesaxeb dokumentis Sed-
gena ar SeiZleba miCneul iqnes imis dasturad, rom sesxze
sargeblis gadaxdas movale xelSekrulebis vadis gasvlis
Semdegac yovelTviurad agrZelebda, miT ufro im pirobeb-
Si, rodesac saqmeSi aRniSnulis damadasturebeli werilo-
biTi mtkicebulebebi ar moipoveba.

208 susg #as-657-2019, 4 ivlisi, 2019, valdebulebis Sewyvetilad cnobis
Taobaze ix. #as-1240-2018, 19 dekemberi, 2018, #as-1244-2019, 31 maisi,
2019.
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434-e muxli

erT-erT davaSi,209 sakasacio sasamarTlom daaskvna, rom nota-
riusma deponirebuli fulis movalisaTvis dabrunebis pro-
cesSi Tavisi samsaxurebrivi saqmianobis ganxorcielebisas, ka-
noniT gaTvaliswinebuli movaleobebi braleulad daarRvia.

sakasacio sasamarTlom marTebulad miiCnia saapelacio sasa-
marTlos daskvna, rom miuxedavad movalis Tanxmobisa depo-
nirebuli Tanxebi dabruneboda notariusis mier daangariSe-
buli sazRaurisa da xarjebis gamoqviTviT, aRniSnuli moqme-
debis ganxorcieleba Tavad notariusis mier gaWianurda da mo-
sarCelis brals zianis dadgomaSi, ssk-is 415-e muxlis Sesaba-
misad, adgili ar hqonia.

sakasacio sasamarTlom ssk-is 434-e, 435-e, 438-e da 441-e mux-
lebze, aseve „sanotaro moqmedebaTa Sesrulebis wesis Sesa-
xeb“ instruqciis 97-e muxlze dayrdnobiT ganmarta, rom de-
pozitze fulis ganTavsebidan sami wlis ganmavlobaSi kredi-
toris mier misi armiRebis SemTxvevaSi, notariuss warmoeSoba
aRniSnulis Sesaxeb movalisaTvis Setyobinebis valdebuleba.

sakasacio sasamarTlom aRniSna, rom ssk-is 441-e muxlis Sesa-
bamisad, notariusma ara mxolod unda acnobos movales 3-wli-
ani vadis gasvlis Sesaxeb, aramed unda mosTxovos Cabarebuli
sagnis ukan dabruneba da ganusazRvros Sesabamisi vada. amav-
droulad, am vadis daucvelobis SemTxvevaSi, qonebaze saxel-
mwifo sakuTreba warmoiSoba. Sesabamisad, yvela mxares (nota-
riuss, movales, saxelmwifos) gaaCnia legitimuri interesi,
rom aseTi Setyobineba swored iseTi formiT ganxorcieldes,
romelic mxareebs sakuTari ufleba-movaleobebisa da maTi
ganxorcielebis vadebis zustad da naTlad gansazRvris Se-
saZleblobas miscems. aRniSnuli ki, SeuZlebelia zepiri Set-
yobinebiT.

sakasacio palatis ganmartebiT, im viTarebaSi, rodesac dgin-
deboda mopasuxis mxridan ssk-is 394-e muxlis winapirobebis
darRveva da es darRveva notariusis sadepozito angariSze
ganTavsebuli Tanxis daubruneblobas Seexeboda, arsebobda

209 susg #as-468-468-2018 12 marti, 2020.
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miuRebeli Semosavlis anazRaurebis winapirobebi, miT umetes,
roca naTeli iyo, rom Tanxis dabrunebis valdebulebis Seus-
ruleblobisas, mosarCelisaTvis zianis miyenebis albaToba mo-
pasuxisaTvis winaswar savaraudo iyo.

442-e muxli

konkretul davaSi, sakasacio sasamarTlom ganmarta,210 rom ssk-
is 442-e muxlis safuZvelze urTierTmoTxovnaTa gaqviTva war-
moadgens calmxriv garigebas, ra drosac samarTlebrivi Sede-
gis dadgomisaTvis savaldebuloa erTi piris mier nebis gamov-
lena, xolo meore piris mier misi miReba... misi qmediToba da-
mokidebulia meore piris mier urTierTmoTxovnaTa gaqviTvis
nebis miRebasa da gasaqviTi valdebulebis arasadavoobaze. es
imas niSnavs, rom garigebis dadeba SesaZlebelia maSin, rode-
sac mxareebis mier aRiarebulia da sadavod ar aris gamxdari
valdebuleba da misi moculoba. mxares am uflebis gansaxor-
cieleblad ar sWirdeba sasamarTlosaTvis damoukidebeli
sarCeliT mimarTva. imisaTvis, rom ganxorcieldes gaqviTva,
aucilebelia saxeze iyos garigebis namdvilobis yvela winapi-
roba: uflebamosili piris mier gaqviTvaze gamovlenili neba,
romelic adresats miuvida, gasaqviTi moTxovnebis erTgvarov-
neba, urTierTmoTxovnaTa Sesrulebis vadis dadgoma da ssk-
is 447-e muxliT gaTvaliswinebuli gaqviTvis gamomricxveli
garemoebebis ararseboba.

sxva saqmeSi,211 sasamarTlom daadgina, rom mosarCeles mopa-
suxeTa mimarT raime vadamosuli moTxovnis ufleba ar gaaC-
nda, vinaidan, ssk-is 442-e muxli xelSekrulebis mxares ufle-
bas aniWebs xelSekrulebis meore mxares gauqviTos warmoSo-
bili, ganxorcielebadi, arasadavo da vadamosuli moTxovna.

210 susg #as-1632-2019, 12 Tebervali, 2021, urTierTmoTxovnaTa gaqviT-
vis Sesaxeb, ix. aseve, #as-708-678-2016, 27 ianvari, 2017, #as-464-2021,
14 ivlisi, 2021.

211 susg #as-1484-1404-2017, 01 maisi, 2019.
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448-e muxli

erT-erT saqmeSi,212 sakasacio sasamarTlom aRniSna, rom samo-
qalaqo kanonmdeblobaSi amomwuravadaa CamoTvlili valdebu-
lebis Sewyvetis samarTlebrivi safuZvlebi. kerZod, esenia:
valdebulebis Sewyveta valis SesrulebiT, deponirebiT, ur-
TierTmoTxovnaTa gaqviTviT, valis patiebiT, calkeul Sem-
TxvevebSi kreditoris gardacvalebiT da iuridiuli piris lik-
vidaciisas. sakasacio sasamarTlom ucvleli datova ra, saape-
lacio sasamarTlos ganCineba sarCelis uaryofis Taobaze, gan-
marta, rom negatiuri valis aRiareba aris SemTxveva, rodesac
kreditoris moTxovnis ufleba ispoba, radgan igi movalis wi-
naSe aRiarebs, rom misi moTxovna ar arsebobs anu kreditori
uars ambobs moTxovnis arsebobaze. negatiuri valis aRiarebis
dros saxeze gvaqvs kreditoris mxridan aRiareba imisa, rom
moTxovna ar arsebobs, rac wyvets massa da movales Soris ar-
sebul valdebulebiTsamarTlebriv urTierTobas da axal val-
debulebiTsamarTlebriv urTierTobas aRar warmoSobs. nega-
tiuri valis arsebobis aRiareba samarTlebrivi Sedegebis
mxriv, valis patiebas uTanabrdeba da Sesabamisad, ssk-is 448-e
muxlis regulirebis reJimSi eqceva da iwvevs valdebulebis
Sewyvetas. „valis patieba warmoadgens kreditoris Sepirebas
movalis winaSe, rom moTxovnis ufleba ar ganaxorcielos (pac-
tum de non petendo). movale ar Tavisufldeba, ramdenadac is
iZens mxolod SesaZleblobas, moTxovnis uflebis ganxorcie-
lebas Seepasuxos. vali rCeba Sesrulebadi, xolo moTxovna
aRar aris miRwevadi.“

saapelacio palatam miiCnia, rom miReba-Cabarebis aqtSi Sem-
syidvelis mier gakeTebuli gancxadeba, rom mopasuxesTan ara-
nairi pretenzia ar gaaCnia, warmoadgens valis ararsebobis aRi-
arebas, rac valdebulebis Sewyvetis safuZvelia. aRniSnuli-
dan gamomdinare, saapelacio palatam miiCnia, rom sarCeli pir-
gasamtexlos dakisrebis Taobaze usafuZvloa da ar unda dak-
mayofildes.

konkretul davaSi,213 sakasacio palatam srulad gaiziara saa-

212 susg #as-1054-2019, 30 seqtemberi, 2019.
213 #as-1542-2018, 31 oqtomberi, 2019.
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pelacio sasamarTlos msjeloba da daskvnebi da miiCnia, rom
gansaxilvel SemTxvevaSi, sasarCelo moTxovna marTebulad ar
dakmayofilda, saxeldobr:

im samarTlebrivi Sedegis gaTvaliswinebiT, risi miRwevac mo-
sarCeles surs, kerZod, danaSauliT miyenebuli zianis anaz-
Raurebis moTxovnis samarTlebrivi safuZvelia ssk-is 992-e,
998-e, 408.1 da 409-e muxlebi.

palatis mosazrebiT, mxareTa Soris saproceso SeTanxmeba
cxadyofs, rom pirvelma mopasuxem danaSaulis Sedegad saxel-
mwifosaTvis miyenebuli zianis anazRaurebis mizniT, 36 500 la-
ris anazRaureba ikisra. Tavis mxriv, sagulisxmoa, rom sapro-
ceso SeTanxmeba im ori subieqtis nebaTa Tanxvedris samar-
Tlebrivi produqtia, romlebic masSi figurireben, aseTs ki
prokurori (saxelmwifos saxiT) da gansasjeli warmoadgenen.
eqspertizis daskvnis Sesabamisad, qoneba, romelic pirvelma
mopasuxem marTlsawinaaRmdego da braleuli qmedebis Sede-
gad miisakuTra _ 73250 larad Sefasda, Tumca saproceso Se-
Tanxmebis dokumentiT prokurori, romelic saproceso SeTan-
xmebis gaformebis dros saxelmwifos saxeliT moqmedebs, gan-
sasjels SeuTanxmda, danaSauliT miyenebuli ziani aenazRau-
rebina ara srulad, aramed 36 500 laris farglebSi. sakasacio
palatam miiCnia, rom saproceso SeTanxmebis amgvarad for-
mulireba ssk-is 448-e muxlis (valis patieba mxareTa Soris
SeTanxmebiT iwvevs valdebulebis Sewyvetas) regulirebis
sferoSia moqceuli da valis patiebad ganixileba. marTa-
lia, sadavo samarTlebrivi urTierToba deliqturi valdebu-
lebidanaa aRmocenebuli, romelic samoqalaqo kanonmdeblo-
bis farglebSi specialur mowesrigebas eqvemdebareba, magram
palatam miiCnia, rom valis patiebis samarTlebrivi buneba de-
liqturi valdebulebebis arss ar ewinaaRmdegeba. mocemul
SemTxvevaSi, dasaxelebuli saproceso SeTanxmeba aerTianebs
rogorc sisxlissamarTlebrivi pasuxismgeblobis, aseve, de-
liqturi valdebulebisaTvis samoqalaqosamarTlebrivi pasu-
xismgeblobis elementebs. am ukanasknels ki, swored saxel-
mwifosaTvis miyenebuli zianis anazRaurebis angariSSi _ 36500
laris gadaxdis valdebulebaze Sesabamisi daTqma ganekuTvne-
ba. palatis gansjiT, saproceso SeTanxmebis Sesabamisi nawili
moicavs valis patiebis namdvilobisTvis aucilebel yvela pi-
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robas, saxeldobr: a) mkafiod identificirebadia asanazRau-
rebeli zianis odenoba; b) zianis anazRaurebis moTxovnis uf-
lebis mqone piris (saxelmwifos) neba/gadawyvetileba asanaz-
Raurebeli zianis moculobis Semcirebaze da g) movalis aq-
cepti saproceso SeTanxmebaze, romlis Sedegia saxelmwifo
biujetSi mis mier 36500 laris gadaxda, miyenebuli zianis asa-
nazRaureblad.

sakasacio palata mopasuxisaTvis valis patiebis Tanmxvedrad
afasebs meore mopasuxis samoqalaqosamarTlebrivi pasuxis-
mgeblobis safuZvlianobasac, ra mizniTac, ssk-is 449-e muxls
moixmobs. am normatiuli danawesis Tanaxmad, valis patieba
erT-erTi solidaruli movalisaTvis, aTavisuflebs sxva so-
lidarul movaleebsac, garda im SemTxvevisa, roca kreditori
maT mimarT moTxovnas itovebs. palatis gansjiT, marTalia, ssk
is 998-e muxli adgens deliqturi zianis gamomwvev Tanamonawi-
leTa solidarul pasuxismgeblobas, magram mocemul SemTxve-
vaSi, meore mopasuxes zianis anazRaurebis valdebuleba ar un-
da daekisros, vinaidan pirveli mopasuxisaTvis valis patie-
biT valdebuleba mis mimarTac Sewyda. sakasacio palatam gan-
marta, rom im SemTxvevaSi, Tu kreditori uSualod ar miuTi-
Tebs valis patiebis xelSekrulebaSi an garemoebebidan aSka-
rad ar ikveTeba, rom kreditorma ganizraxa sxva solidaruli
movaleebis mimarT daetovebina moTxovna, maSin ivaraudeba,
rom valis patieba vrceldeba yvela solidarul movaleze da,
Sesabamisad, yoveli maTganis valdebuleba wydeba. gansaxil-
vel SemTxvevaSi, pirvelma mopasuxem srulad aanazRaura va-
lis patiebis farglebSi, saxelmwifosTvis miyenebuli zianis
Semcirebuli odenoba. gansaxilvel saqmeze Sekrebili mtki-
cebulebebiT, saxelmwifos mxridan ar dasturdeba imgvar qme-
debaTa ganxorcieleba an/da nebis imdagvari gamovlena, rac
Seqmnida safuZvliani varaudis safuZvels saimisod, rom da-
zaralebulma vali mxolod pirvel mopasuxes apatia. Sesabami-
sad, im pirobebSi, rodesac davaze mopasuxeebi solidarul mo-
valeebs warmoadgendnen, solidaruli pasuxismgeblobis ar-
sis gaTvaliswinebiT, romelic reglamentirebulia ssk-is 467-
e muxlSi, meore mopasuxec gaTavisuflda zianis anazRaure-
bis valdebulebisagan.
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454-e muxli

iuridiuli piris salikvidacio procesis dasrulebisas,
ar qarwyldeba ZiriTadi movalis valdebulebis uzrunvel-
yofis saSualebebi.

uzrunvelyofis mizniT gaformebuli xelSekruleba damo-
ukidebeli xasiaTisaa.

erT-erTi saqmis fabulis mixedviT,214 saapelacio sasamarTlom
bankis sarCeli ar daakmayofila, im safuZvliT, rom movalis
gadaxdisuunarobis saqmiswarmoeba Sewyda, sawarmo gakotre-
bulad gamocxadda da misi registracia gauqmda samewarmeo re-
estrSi. aRniSnulidan gamomdinare, saapelacio sasamarTlom
daadgina, rom mocemul davaSi ZiriTadi msesxebeli ar arse-
bobs. amasTan, ar arsebobs TavdebisaTvis xelSekrulebebidan
gamomdinare davalianebis dakisrebasa da ipoTekiT datvir-
Tuli uZravi qonebebis realizaciis safuZvelic.

sakasacio sasamarTlom axali gadawyvetilebiT daakmayofila
ra, bankis sarCeli aRniSna, rom ssk-is 454-e muxli konkretu-
lad, iuridiuli piris likvidaciis gamo valdebulebis Sewyve-
tis sagamonakliso wess gansazRvravs. kreditis uzrunvel-
yofis samarTalSi gamoyenebuli piradi (pirovnuli) Tu sa-
nivTo uzrunvelyofis saxeebis aqcesoruloba samarTleb-
rivad swored imis mauwyebeli da ganmsazRvrelia, rom mi-
uxedavad iuridiuli piris salikvidacio procesis dasru-
lebisa, es ar aqarwylebs ZiriTadi movalis valdebulebis
uzrunvelyofis saSualebebs. ssk-is 454-e muxlis imgvari gan-
marteba, rom kreditoris winaSe ZiriTadi movalis mier nakis-
ri valdebulebis Sesrulebis SeuZlebloba, rac movale sawar-
mos likvidaciis registraciis gamo warmoiSveba, imTaviTve
auqmebs kreditis uzrunvelsayofad gamoyenebul saSualebebs
maTi aqcesorulobis gamo da pasuxismgeblobisagan aTavisuf-
lebs uzrunvelmyof pirebs, mTlianad gamoaclis safuZvels
sakredito urTierTobebSi uzrunvelyofis institutis arse-
bobas, daniSnulebasa da mizans.

kreditis uzrunvelyofis Sesaxeb samarTlebrivi urTier-

214 susg #as-401-2019, 25 ivnisi, 2020.
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Toba kreditorsa da uzrunvelmyof pirebs Soris warmoi-
Soba, aseT xelSekrulebas damoukidebeli xasiaTi aqvs da
sakuTar TavSi atarebs kauzas, rac imas niSnavs, rom uz-
runvelyofis mizniT gaformebuli xelSekruleba damou-
kidebeli xasiaTisaa; uzrunvelmyofi pirebi sakuTar val-
debulebas asruleben da ara sxvis valdebulebas (susg #
as-647-647-2018, 21.10.2019).

sxva saqmeSic,215 sakasacio sasamarTlom miiCnia, rom kompaniis
registraciis gauqmebis miuxedavad, ZalaSi darCa misi val-
debulebebis uzrunvelsayofad gamoyenebuli pirovnuli da
sanivTo uzrunvelyofis saSualebebi. Sesabamisad, Tavdebi pi-
rebi _ mopasuxeebi pirovnulad, mTeli Tavisi qonebiT, xolo
ipoTekis sagnis mesakuTre _ pirveli mopasuxe, aseve, ipoTe-
kis sagniT, pasuxs ageben bankis winaSe ZiriTadi movalis _ kom-
paniis valdebulebebisaTvis.

463-e muxli

erT-erT saqmeSi216 sakasacio palatam miiCnia, rom mxareTa
Soris ar warmoSobila ssk-is 464-e muxliT gaTvaliswine-
buli solidaruli valdebuleba, vinaidan ar dasturdeba
aRniSnuli normiT dadgenili iseTi safuZvlis arseboba, ro-
goricaa kanonidan, xelSekrulebidan an valdebulebis sagnis
ganuyoflobidan gamomdinare samarTlebrivi urTierTobis
warmoSoba.

sakasacio palatam ganmarta, rom solidaruli valdebulebis
arseboba (kreditorTa an movaleTa simravle) ramdenime wina-
pirobas ukavSirdeba: upirveles yovlisa, aucilebelia,
valdebulebis erT-erT mxareze ramdenime piris monawile-
oba. amasTan, imis mixedviT, Tu valdebulebis romel mxareze
monawileobs solidarulad ramdenime piri, TiToeuls erTi
da igive movalis mimarT SeiZleba gaaCndes valdebulebis Ses-
rulebis moTxovnis ufleba an/da TiToeul maTgans erTi da

215 susg #as-132-2019, 30 ivnisi, 2021.
216 susg #as-559-2019, 04 dekemberi, 2019, #as-163-2020, 23 seqtemberi,

2020, #as-433-2020, 19 noemberi, 2020, #as-588-2020, 6 noemberi, 2020,
#as-467-2020, 25 ivnisi, 2021.
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imave kreditoris mimarT daekisros valdebulebis Sesrule-
bis valdebuleba.

sasamarTlom aRniSna, rom swored is faqti, rom solidarul
valdebulebaSi monawile ramdenime pirTagan TiToeuls mTli-
ani valdebulebis Sesruleba ekisreba anda TiToeuli mTlia-
ni valdebulebis Sesrulebis moTxovnazea uflebamosili, ga-
nasxvavebs solidarul valdebulebas wiladi valdebulebisa-
gan. valdebulebaSi wilobrivad monawile nebismier pirs val-
debulebis Sesruleba mxolod kuTvnili wilis farglebSi Se-
uZlia moiTxovos da Sesabamisad, mas mxolod am wilis odeno-
biT ekisreba Sesrulebis valdebulebac. Sesabamisad, wiladi
valdebulebisagan gansxvavebiT, solidarul valdebulebaSi
kreditori im SemTxvevaSic SeZlebs moTxovnis dakmayofile-
bas, rodesac mxolod erTi solidaruli movale aRmoCndeba
gadaxdisunariani. Sedegad solidarul movales kreditoris
winaSe valdebulebis mTlianad Sesrulebis Semdeg, sxva so-
lidaruli movaleebis mimarT, ssk-is 473-e muxlidan gamomdi-
nare, rCeba mxolod ukumoTxovna. es moTxovna ki, susti val-
debulebiTsamarTlebrivi moTxovnaa, radgan misi ganxorcie-
leba danarCen solidarul movaleTa gadaxdisunarianobazea
damokidebuli.

sakasacio palatam aseve aRniSna, rom valdebulebiTsamar-
Tlebriv urTierTobebSi monawile pirTa ufleba-movaleobe-
bi SesaZlebelia or nawilad davyoT _ „gare“ da „Sida“ urTier-
Tobidan gamomdinare uflebebad da movaleobebad. „gare“ ur-
TierToba gulisxmobs im ufleba movaleobebs, romlebic val-
debulebis erT-erT mxareze monawile ramdenime pirs, valde-
bulebis meore mxaris mimarT gaaCnia. rac Seexeba Sida urTier-
Tobas, igi valdebulebis erT-erT mxareze monawile pirTa uf-
leba-movaleobebs moicavs erTmaneTTan mimarTebaSi. rogorc
wiladi, aseve solidaruli valdebulebis SemTxvevaSi, valde-
bulebis arsidan naTlad gamomdinareobs wilobrivad, anda so-
lidarulad monawile TiToeuli subieqtis ufleba-movaleo-
baTa odenoba „gare“ urTierTobaSi. gansxvavebul suraTTan
gvaqvs saqme valdebulebaSi monawile am ramdenime subieqtis
„Sida“ urTierTobasTan dakavSirebiT. „gare“ urTierTobaSi wi-
lobrivi an solidaruli uflebamosileba Tu valdebuleba
imisgan damoukideblad arsebobs, Tu rogor aqvT mowesrige-
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buli „Sida“ urTierTobebi valdebulebis erT-erT mxareze mo-
nawile ramdenime pirs. Sesabamisad, SesaZlebelia valdebule-
baSi solidarulad, anda wilobrivad monawile pirebs „Sida“
urTierToba sruliad gansxavebulad hqondeT daregulirebu-
li. „Sida“ urTierToba mxolod „gare“ urTierTobis Sewyvetis
Semdeg xdeba aqtualuri. swored „Sida“ urTierTobebiT dad-
genili wili gansazRvravs,  sabolood Tu vin ra odenobiTaa
valdebulebis Sesrulebaze valdebuli an mis miRebaze uf-
lebamosili.

sakasacio palatam ganmarta, rom ssk-is 463-e muxli ramdenime
winapirobas Seicavs. upirveles yovlisa, saWiroa arsebob-
des ramdenime movale, romlebic kreditoris winaSe val-
debulebis Sesrulebaze arian pasuxismgebeli (susg #as-
164-158-2011, 01 agvisto, 2011). garda amisa, aucilebelia, isi-
ni erTi da imave kreditoris winaSe iyvnen valdebulni. kredi-
tors SeuZlia moTxovna wauyenos nebismier solidarul mova-
les.

movaleTa solidarul movaleebad miCnevisaTvis aucilebelia,
rom isini kreditoris winaSe valdebulebis Sesrulebaze iy-
vnen pasuxismgebeli. aRniSnuli urTierTobidan gamomdina-
re, TiToeuli solidaruli movale kreditoris erTi da
imave Sesrulebis interesis mTlian dakmayofilebaze unda
iyos valdebuli, rac imaSi gamoixateba, rom kreditors sa-
kuTari Sexedulebisamebr, nebismieri movalisagan Tanab-
rad unda SeeZlos valdebulebis mTliani anda nawilobri-
vi Sesrulebis moTxovna.

ssk-is 463-e muxlis pirveli nawilidan gamomdinare, kreditors
valdebulebis Sesrulebis moTxovna mxolod erTxel SeuZlia.

sakasacio sasamarTlom aRniSna, rom solidarul movaleebad
ar CaiTvlebian pirebi im SemTxvevaSi, rodesac maT, marTalia,
msgavsi Sesrulebis valdebuleba akisriaT kreditoris wina-
Se, Tumca maT mier ganxorcielebuli Sesruleba kreditoris
erTi da imave interesis dakmayofilebisaken ar aris mimarTu-
li.

sakasacio palatam aseve, miuTiTa, rom ssk-is 464-e muxlis Ta-
naxmad, solidaruli valdebuleba SesaZlebelia sami safuZ-
vliT warmoiSvas: xelSekruleba, kanoni da valdebulebis
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sagnis ganuyofloba (Numerus Clausus). kanonis safuZvelze
warmoSobili solidaruli valdebulebis SemTxvevebi samoqa-
laqo kodeqsSi sakmaod mravladaa. magaliTad, ssk-is 998.1.,
937.1. muxlebi).

valdebulebis sagnis ganuyoflobis gamo, solidaruli val-
debulebis warmoSobas SeiZleba adgili hqondes, rogorc sa-
nivTo aseve, valdebulebiTsamarTlebriv urTierTobebSi. ami-
saTvis aucilebelia valdebulebis sagnis ganuyofadoba. swo-
red valdebulebis sagnis ganuyofadoba imTaviTve gamoric-
xavs wiladi valdebulebis arsebobas. valdebulebis sagnis ga-
nuyoflobis SemTxvevaSi, ramdenime movale mxolod maSin Ca-
iTvleba solidarul movaleebad, rodesac TiToeul movales
mTliani valdebulebis Sesruleba SeuZlia martom ganaxorci-
elos.

sakasacio palatam aRniSna, rom solidaruli valdebulebis
warmoSobis yvelaze gavrcelebuli safuZvelia xelSekrule-
ba. mTavaria kreditorTan gaformebuli SeTanxmeba naTlad
adasturebdes TiToeuli movalis survils _ sxva movale-
ebTan erTad solidarulad agon kreditoris winaSe pasu-
xi.

sakasacio sasamarTlom aRniSna, rom saeWvoobisas, xelSek-
rulebisa da nebis ganmartebis Sedegad unda dadgindes, Tu
risi SeTanxmeba surdaT mxareebs.

erT-erT saqmeSi,217 sakasacio sasamarTlom sworad miiCnia saa-
pelacio sasamarTlos gadawyvetileba, rom mosargeble, ro-
melic iuridiuli mflobelisagan miniWebuli uflebamosile-
bis farglebSi gadaadgildeboda avtosatransporto saSuale-
biT, zianis anazRaurebaze pasuxismgebelia ssk-is 992-e mux-
liT, xolo es ukanaskneli ssk-is 999-e muxlis pirveli nawili-
sa da amave muxlis me-4 nawilis mesame winadadebis Sesabamisad
agebs pasuxs mosarCelisaTvis miyenebuli zianis anazRaure-
baze.

sakasacio palatam ganmarta, rom ssk-is 999-e muxli mosargeb-

217 susg #as-1058-2018, 30 seqtemberi, 2019, aseve, analogiur sakiTxze,
ix.: sug-ebi: #as-254-239-2010, 20 ivlisi, 2010, #as-39-38-10, 15, ivlisi,
2010.



200

lis pasuxismgeblobas ki ar gamoricxavs, aramed avtosatran-
sporto saSualebis, rogorc mometebuli safrTxis wyaros, me-
sakuTris mimarT pasuxismgeblobis maRal standarts awesebs.

saqarTvelos uzenaesi sasamarTlos praqtikis Tanaxmadac, da-
zaralebul pirs ar ekrZaleba zianis anazRaurebis moTxovna,
ssk-is 463-e muxlis safuZvelze, erToblivad wauyenos rogorc
avtosatransporto saSualebis iuridiul mflobels, ssk-is
999-e muxlis pirveli nawilisa da amave muxlis me-4 nawilis
mesame winadadebis safuZvelze, ise _ satransporto saSuale-
bis mosargebles, ssk-is 992-e muxlis safuZvelze. am SemTxve-
vaSi saxezea movaleTa simravle valdebulebaSi, valdebule-
baTa erTianoba, rodesac yovel movales Tavisi sakuTari val-
debuleba akisria kreditoris winaSe, magram isini erTmaneT-
Tan isea dakavSirebuli, rom qmnis solidarul valdebulebas.
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samarTlebrivi daskvna

samarTlebriv daskvnaSi lakonurad da TvalsaCinod mocemu-
lia valdebulebiTi samarTlis zogadi nawilis rCeul da sasa-
marTlo praqtikaSi metad gavrcelebuli normebis gadawyve-
tilebebSi arsebuli ganmartebani, romelic ufro xelmisaw-
vdoms gaxdis dainteresebuli pirebis mier miTiTebul nor-
mebTan dakavSirebuli ganmartebebis gacnobas da Sesabamisi ga-
dawyvetilebebis moZiebasa da gamoyenebas.

 316.2 muxli

ssk-is 316.2.-e muxliT gaTvaliswinebuli gulisxmierebis val-
debuleba mxareebisaTvis damatebiTi valdebulebis dakisre-
bas ar gulisxmobs, yovelTvis valdebulebis SinaarsSive mo-
iazreba da erTgvar moralur kategorias ganekuTvneba.

gulisxmierebis valdebuleba naxsenebia rogorc Duty of Co-
operate, rac SeiZleba gagebuli iqnas rogorc gulisxmiere-
bad, aseve TanamSromlobis valdebulebad.218

 325-e muxli

ssk-is 325-e muxlis konteqstSi, bankma unda uzrunvelyos
momxmareblisaTvis sabanko momsaxurebis Sesaxeb utyuari,
gasagebi da gadawyvetilebis miRebisaTvis aucilebeli
sruli informaciis droulad miwodeba, romelic momxma-
rebels ar ubiZgebs iseTi gadawyvetilebis miRebisaken, ro-
melsac igi ar miiRebda utyuari da sruli informaciis
flobis pirobebSi.219

mxareTa SeTanxmeba, romliTac kasatorma sesxisaTvis Seusa-
bamod maRali sargebeli (wliuri 360%) gansazRvra maSin, ro-
desac ar arsebobda aseTi moqmedebis legitimuri mizani, ewi-
naaRmdegeba sazogadoebaSi damkvidrebul zneobriv Rirebu-
lebebs da ssk-is 54-e muxlis mixedviT baTilia.220

218 susg #as-1498-1418-2017, 8 ivnisi, 2018.
219 susg #as-287-287-2018, 5 seqtemberi, 2018.
220 susg #as-1239-2018, 24 aprili, 2019.
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 327-e muxli

sajaro xelSekruleba warmoadgens mopasuxis mxridan
ofertis gakeTebas eleqtronuli auqcionis vebgverdze
registrirebuli/avtorizebuli momxmareblebisaTvis da
am urTierTobis specifikis gaTvaliswinebiT, valdebule-
biTsamarTlebrivi xelSekruleba ideba im momxmarebelTan,
romelic auqcionSi gamarjvebulad gamocxaddeba anu
umaRlesi fasis wardgeniT axorcielebs gamsxviseblis Se-
Tavazebis aqceptirebas gadadebis pirobiT, nasyidobis sa-
ganze sakuTrebis uflebis warmoSobis Taobaze. Tavis mxriv,
gadadebis piroba iTvaliswinebs fasis gadaxdis vadas, rac
werilobiT unda gaformdes da aqceptants am momentidan
warmoeSoba qonebaze sakuTrebis ufleba.221

winare xelSekruleba kontrahirebis iZulebis samarTleb-
riv berkets warmoadgens da mxareebs warmouSobs moTxov-
nis uflebas momavalSi xelSekrulebis dadebis Taobaze. mi-
TiTebuli specifikis garda, winare xelSekruleba Cveuleb-
riv garigebas warmoadgens da mis mimarT srulad vrceldeba
saxelSekrulebo samarTlis normebi.222

 337-e muxli

„nebis gonivruli gansja“ niSnavs sadavo gamonaTqvamis im
mniSvnelobis dadgenas, romelsac gonieri adamiani analo-
giur pirobebSi mianiWebda.

xelSekrulebis ganmartebis dros sasamarTlo azustebs
mxareTa mier xelSekrulebaSi gakeTebul gamonaTqvamebs da
aseve, axorcielebs xelSekrulebaSi Riad darCenili adgi-
lebis e.w. xarvezebis Sevsebas.

xelSekrulebis gamonaTqvamebis ganmartebis dros unda
dadgindes mxaris Sinagani nebis Sesabamisoba mis gamoxatu-
lebasTan. xelSekrulebis ganmartebis mizani misi Sinaar-
sis dadgenaa.223

221 susg #as-376-360-2016, 17 Tebervali, 2017.
222 susg #as-1216-1136-2017, 18 maisi, 2018.
223 susg #as-78-78-2018, 15 Tebervali, 2018.
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 341-e muxli

samarTlis TeoriaSi gabatonebuli Sexedulebis Tanaxmad,
erTmaneTisagan gansxvavdeba martivi, kauzaluri da ab-
straqtuli aRiareba.

martivi aRiarebisas, movale calmxrivad adasturebs ar-
sebul valdebulebiT urTierTobas da gacnobierebulad
gamoTqvams mzaobas, Seasrulos igi (dapireba).

kauzaluri valis aRiareba aseve, mimarTulia arsebuli sa-
marTlebrivi urTierTobis dadasturebisaken da Seicavs
dapirebis elements, amasTan, igi SeiZleba ar iyos calmxri-
vi.224

sakasacio sasamarTlos mier damkvidrebuli praqtikis Tanax-
mad, ssk-is 341 e muxlis gagebiT, valis arsebobis aRiarebasTan
ar gvaqvs saqme, rodesac mxareebi ukve arsebuli valdebule-
bis Sinaarsidan gamodian an adastureben mas, an mxareebi arse-
buli valdebulebis Sesasruleblad axali valdebulebis Ses-
rulebas kisruloben. amdenad, igi ar unda ukavSirdebodes Zi-
riTadi valdebulebidan gamomdinare Sesrulebis moTxovnas.
valis aRiarebis xelSekrulebis damoukidebuli buneba im kuT-
xiTac gansxvavdeba valdebuli piris sxvagvari aRiarebisagan,
rom ssk is 341-e muxliT gansazRvruli xelSekruleba moTxov-
nis xandazmulobis vadis gasvlis Semdegac namdvilia, radga-
nac rogorc zemoT aRiniSna, igi axal, damoukidebel moTxov-
nas warmoSobs da am xelSekrulebiT gaTvaliswinebuli valde-
bulebis mimarT damoukideblad aiTvleba xandazmulobis va-
dis dena.

 352-e, 405-e muxlebi

miuRebeli Semosavali ar eqceva 352-e muxlis regulire-
bis sferoSi.225

224 susg #as-681-635-2017, 7 ivlisi, 2017, aseve, #as-1029-949-2017, 23 Te-
bervali, 2018, #as-40-40-2018 , 23 Tebervali, 2018, #as-432-432-2018,
12 seqtemberi, 2018.

225 susg #as-103-2019, 31 oqtomberi, 2019, susg #as-194-2019, 27 maisi,
2019, #as-575-2020, 7 oqtomberi, 2020.
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samoqalaqo kodeqsis arc erTi norma ar adgens gasvlis
gziT xelSekrulebis Sewyvetis SemTxvevaSi piris davalde-
bulebas, Seasrulos valdebuleba.226

Tu ver xerxdeba kreditoris pirveladi moTxovnis dakmayo-
fileba movalis mier (valdebulebis Sesruleba), mis adgils
meoreuli moTxovna ikavebs. pirveladi valdebulebebisagan
unda ganvasxvaoT meoreuli valdebulebani. es ukanaskneli
uSualod valdebulebiT-samarTlebrivi urTierTobidan ar ga-
momdinareobs. meoreuli valdebuleba pirveladi valdebule-
bebis (qmedebis ganxorcielebis) darRvevis Sedegad warmoi-
Soba da ikavebs an maT adgils, anda maTTan erTad arsebobs.
xelSekrulebidan gasvla aRmWurveli uflebaa, rac niS-
navs, rom gansazRvruli winapirobebis arsebobisas, mxares
aqvs SesaZlebloba, miaRwios garkveul samarTlebriv Se-
degs _ daasrulos saxelSekrulebo urTierToba konkre-
tuli uflebebiTa da movaleobebiT da gansxvavebul samar-
Tlebriv reJimSi gadaiyvanos igi.227

sakasacio sasamarTlom miiCnia, rom mosarCeles (xelSek-
rulebis „Cveulebriv“ wevrs) ssk-is 405-e da 352-e muxle-
bis safuZvelze warmoeSva nardobis xelSekrulebidan
gasvlisa da am xelSekrulebis safuZvelze amxanagobi-
saTvis gadacemuli Tanxis ukan dabrunebis moTxovnis uf-
leba.

xelSekrulebidan gasvlis ufleba aRmWurveli uflebaa da
moTxovnis uflebisagan gansxvavebiT, masze ar vrceldeba
xandazmuloba.

xelSekrulebiT gaTvaliswinebuli valdebulebis Sesru-
lebis moTxovna mxareebis mxridan pirveladi moTxovnis xa-
siaTs atarebs, romlis Seusruleblobac iwvevs meoradi
moTxovnis uflebis warmoSobas. am ukanasknels ki miekuT-
vneba xelSekrulebidan gasvlis moTxovna.

valdebuleba, romlis darRvevac xelSekrulebidan gas-
vlis safuZvels warmoadgens, unda iyos namdvili, vadamo-

226 sus gadawyvetileba #as-75-71-2017, 31 marti, 2017.
227 susg #as-605-564-2017, 30 ivnisi, 2017.
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suli da upretenzio.228

valdebulebis darRvevis SemTxvevaSi, kreditors SeuZlia mo-
vales dauwesos damatebiTi vada xelSekrulebiT gaTvaliswi-
nebuli pirobebis Sesasruleblad. rac ganamtkicebs faqts,
rom misTvis mTavaria valdebulebis Sesruleba da ara pa-
suxismgebloba SeusruleblobisaTvis. xelSekrulebidan
gasvla, romelic iwvevs valdebulebiTsamarTlebrivi ur-
TierTobis anulirebas, ar SeiZleba ganxorcieldes mova-
lisaTvis valdebulebis Sesasruleblad xelmeore SesaZ-
leblobis micemis gareSe, raTa amiT Tavidan iqnes acile-
buli xelSekrulebis anulireba.229

ssk-is 357-e muxli xelSekrulebidan gasvlis uflebis gan-
xorcielebas Seexeba da ara TviT am uflebis warmoSobas.

xelSekrulebidan gasvla da uari xelSekrulebaze rogorc
wesi, erTsa da imave samarTlebriv Sedegebs iwvevs; am dros,
ormxriv restitucias aqvs adgili, mxareebi axdenen xel-
Sekrulebis dadebamde arsebuli mdgomareobis aRdgenas.

amasTan, Tu grZelvadian urTierTobaze mxare pativsadebi
mizezis gamo ambobs uars, maSin saxeze gveqneba xelSekru-
lebis moSla (Sewyveta) da ara gasvla, rac imas niSnavs, rom
manamde ganxorcielebuli Sesruleba ZalaSi darCeba.

vinaidan, mxare iTxovs grZelvadiani xelSekrulebis Sew-
yvetas, xelSekrulebidan gasvlis (uaris Tqmis) normebi ver
iqneba gamoyenebuli.230

erT-erT saqmeSi, sakasacio palatam ganmarta, rom xelSekru-
lebis moSlas (samoqalaqo kodeqsis im normaTa analizis sa-
fuZvelze, romlebic xsenebul sakiTxs aregulireben), xel-
Sekrulebidan gasvlis samarTlebrivi datvirTva gaaCnia (moS-

228 susg #as-38-38-2018, 08 ivnisi, 2018, xelSekrulebidan gasvlis ufle-
bis gamoyenebis sakiTxze mravalTagan, aseve, ix.: susg-ebi: #as-459-
438-2015, 07 oqtomberi, 2015, #as-1003-924-2017, 01 dekemberi, 2017,
#as-38-38-2018, 08 ivnisi, 2018, #as-1747-2019, susg #as-1166-2019, 6
aprili 2020, #as-1747-2019,16 marti, 2020, #as- 1361-2020, 11 marti,
2021, #as-349-2021, 11 ivnisi, 2021.

229 susg #as-38-38-2018, 08 ivnisi, 2018.
230 susg #as-360-360-2018, 04 oqtomberi, 2018.
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lis institutis realizacia TavisTavad ukavSirdeba sk-is
352-e muxliT gaTvaliswinebul Sedegebs _ pirTa restitu-
cias, ix.: mag: sk-is 491-e, 492-e muxlebi da sxva).231

Tumca aRsaniSnavia, rom ufro adre ganxilul sxva saqmeSi,232

sakasacio sasamarTlom sxvagvarad ganmarta xelSekrulebis
moSlis konstruqcia (daazusta gansxvaveba xelSekrulebis
moSlasa da gasvlas Soris) da aRniSna, rom saapelacio sasamar-
Tlos ganmarteba, rom xelSekrulebis moSlis instituti mi-
marTulia ara Sesrulebis Sedegad miRebuli Sedegebis ukan
dabrunebis, aramed xelSekrulebis Sesrulebaze momavalSi ua-
ris Tqmaze, marTebulia mxolod grZelvadiani saxelSekrule-
bo urTierTobebis mimarT. xelSekrulebis moSla da xelSek-
rulebidan gasvla Sesabamisi winapirobebis arsebobisas,
valdebulebis calmxrivi nebis gamovlenis safuZvelze Sew-
yvetas gulisxmobs, magram moSlis Tavisebureba swored
isaa, rom wydeba samomavlo Sesrulebis valdebuleba, xo-
lo ukve Sesrulebuli mxareebs ar ubrundebaT (garda ssk-
is 399.4 muxliT gaTvaliswinebuli SemTxvevisa), xelSekrule-
bidan gasvla ki, naturiT dabrunebas gulisxmobs (susg as-779-
746-2014, 30.04.15).

sayuradReboa, rom saqarTvelos uzenaesma sasamarTlom
araerT gadawyvetilebaSi damsaqmeblis mier dasaqmebulis
gaTavisufleba xelSekrulebidan gasvlad miiCnia da aR-
niSna, rom igi marTlzomierad unda ganxorcieldes (ssk-is
115-e muxli) .233

xelSekrulebaze uaris safuZveli unda iyos valdebulebis ara
nebismieri, aramed arsebiTi xasiaTis darRveva, rac gamarTle-
buls xdis pirvandeli mdgomareobis aRdgenas.234

saerTo saqmianobis (amxanagobis) xelSekrulebidan gasvlas
Tavisi specifika gaaCnia da masze ar vrceldeba ssk-is 352-
e da momdevno muxlebiT gaTvaliswinebuli xelSekrulebi-

231 susg #as-220-209-2017, 20 aprili, 2018, analogiuri msjeloba ix. susg
#as-1076-996-2017, 19 aprili, 2019.

232 susg #as-1475-1395-2017, 3 aprili, 2018.
233 susg-ebi: #as-627-627-2018, 3 ivlisi, 2018, #as-861-861-2018, 25 seq-

temberi, 2018.
234 susg #as-1479-1399-2017, 27 ianvari, 2020.
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dan gasvlis samarTlebrivi Sedegebi. Sesabamisad, erTob-
livi saqmianobis monawiles SeeZlo moeTxova Tavisi wilis
kompensacia fuladi saxiT da ara mis mier ganxorcielebul Se-
natanze uflebis aRdgena da miwis nakveTis dabruneba.235

xelSekrulebidan gasvlis Tanmdev Sedegze _ restitucia-
ze vrceldeba xandazmulobis saerTo 10-wliani vada, ro-
melic iwyeba xelSekrulebidan gasvlis momentidan.236

calmxriv xelSekrulebaze ar vrceldeba ssk-is 352-e da
momdevno muxlebiT gaTvaliswinebuli xelSekrulebidan
gasvlis samarTlebrivi Sedegebi.237

Sesrulebis SeuZleblobis pirobebSi kontinentur samarTal-
Si upiratesad gamosayenebeli naklis gamosworebis meoradi
moTxovnis ufleba azrs kargavs da kreditorisaTvis xelSek-
rulebidan gasvlisa da zianis anazRaurebis moTxovnis ufle-
bebia prioritetuli. xelSekrulebidan gasvlis meoradi moT-
xovnis ufleba centralur adgils ikavebs, ramdenadac aRniS-
nul SemTxvevaSi naklis gamosworebis moTxovna ubralo for-
malobad iqceva.

myidvelis mier nivTis naklis gamo nasyidobis xelSekrulebi-
dan gasvlis moTxovnis samarTlebrivi safuZvelia ssk-is 491-e
muxli ssk-is 352-e da 405-e muxlebTan urTierTkavSirSi.238

pirveladi moTxovnis anu xelSekrulebiT nakisri valdebule-
bebisa da Sesabamisad, xelSekrulebis Seusrulebloba xelSek-
rulebidan gasvlis meoradi moTxovnis uflebis aRmocenebis
samarTlebrivi safuZvelia. amdenad, dauSvebelia erTdrou-
lad moTxovnil iqnes xelSekrulebis Sesrulebac da xelSek-
rulebidan gasvlis meoradi uflebis gamoyenebac. amgvar moT-
xovnaTa kumulaciurad ganxorcieleba daarRvevda xelSekru-
lebis mxareebis interesTa balanss, swored rasac uzrunvel-
yofs meoradi moTxovnis, xelSekrulebidan gasvlis uflebis
gamoyeneba. kanonmdebloba uSvebs xelSekrulebidan mxolod
srulad (mTlianad) gasvlas. gamonaklisia grZelvadiani val-

235 susg #as-1463-2019, 12 Tebervali, 2020.
236 susg #as-1565-2018, 30 aprili, 2020.
237 susg #as-1626-2019, 17 ivnisi, 2020.
238 susg #as-222-2021, 4 ivnisi, 2021.
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debulebiTi urTierTobebi, isic mxolod momavalSi misawode-
bel saqonelTan mimarTebaSi.239

 362-e muxli

qarTuli samoqalaqo kodeqsi Sesrulebaze orientirebuli aq-
tia. misi rogorc zogadi, ise kerZo nawili Sesrulebis meqa-
nizmebzea agebuli. mTavaria Sesruleba da ara pasuxismgeb-
loba.240

valdebulebis jerovani SesrulebisaTvis didi mniSvneloba
eniWeba aseve, valdebulebis Sesrulebis adgils da dros. val-
debuleba unda Sesruldes saTanado adgilas (locus opportunus).
valdebulebis Sesrulebis adgili is adgilia (sivrceSi metad
Tu naklebad gansazRvruli punqti), sadac movale axorcie-
lebs valdebulebis Sesasrulebel bolo moqmedebas. es adgi-
li SeiZleba gansxvavdebodes im adgilisagan, sadac Sesrule-
bis Sedegi dgeba (Sedegis adgili). Sesrulebis adgilis dasad-
genad mxedvelobaSi miiReba yvela arsebiTi garemoeba maT So-
ris, samoqalaqo da savaWro brunvis tradiciebi. im SemTxveva-
Si, rodesac valdebulebis Sesrulebis adgili mxareTa mier
ar aris gansazRvruli, es xarvezi swordeba kanonis dispozi-
ciuri normebiT: Sesrulebis adgili damokidebulia movalis
saqmianobasa da valdebulebis sagnis xasiaTze.241

 365-e muxli

nebismieri vada, iqneba es zustad gansazRvruli Tu navaraude-
vi, unda iyos gonivruli. gonivruli vada warmoadgens Sefase-
biT kategorias. yvela SemTxvevaSi, misi farglebi moiazreba Ses-
rulebis TaviseburebebiT. gonivrulia iseTi vada, romelic ase-
Tad SeiZleba CaTvliliyo, rogorc kanonis obieqturi nebis, ise
mxareTa nebis gamovlenis safuZvelze. SeiZleba igi gamomdina-
reobdes samoqalaqo brunvis tradiciebidanac. valdebulebis
Sesrulebis drod iTvleba im momentis dadgoma, rodesac val-
debuleba unda Sesruldes anu dro, romlis dadgomis Semde-

239 susg #as-467-2020, 25 ivnisi, 2021.
240 susg #as-1166-2019, 6 aprili 2020.
241 susg #as-538-538-2018, 26 Tebervali, 2021.
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gac kreditors ufleba aqvs moiTxovos Sesruleba. valdebu-
lebis Sesrulebis procesSi agreTve, gamoiyeneba  navaraudevi
(garemoebebidan gamomdinare) vadebi. navaraudevi vada umetes-
wilad, valdebulebiTi urTierTobis bunebidan gamomdinare-
obs. ssk-is 365-e muxlSi miTiTebul „sxva garemoebebSi“ nagu-
lisxmevi vadebi SeiZleba iqnes miCneuli navaraudev vadebad.242

 371-e muxli

im SemTxvevaSi, rodesac movalesa da mesame pirs Soris ar
aris raime samarTlebrivi urTierToba anda igi baTilad
iqna cnobili, Tumca ki, mesame pirma ukve ganaxorciela mo-
valis nacvlad kreditoris mimarT Sesruleba, mesame pirs
aRar aqvs kreditorisgan Sesrulebis ukan gamoTxovis ufle-
ba ssk-is 976 II „g“ muxlis Tanaxmad. mesame pirs SeuZlia mxo-
lod waradginos movalis mimarT moTxovna usafuZvlo gam-
didrebidan gamomdinare.243 movalis mimarT (gadaxdili Tan-
xis dabruneba) mesame piris moTxovnis samarTlebrivi sa-
fuZvelia ara ssk-is 976-e da 978-e muxlebi, aramed ssk-is
371-e, 976-e muxlis me-2 nawili da ssk-is 986-e muxli.244

 387-e muxli

ssk-is 387-e muxlis pirveli nawilis danawesi gulisxmobs iseT
SemTxvevas, rodesac movales kreditoris mimarT gaaCnia ram-
denime damoukidebeli valdebuleba. im SemTxvevaSi ki, roca
saubaria ara ramdenime valdebulebis Sesrulebaze, aramed er-
Ti ZiriTadi valdebulebis Seusruleblobidan gamomdinare,
damatebiT warmoSobili pirgasamtexlos gadaxdis movaleobis
Sesrulebaze, miTiTebuli norma ar gamoiyeneba. amitom mxare-
Ta Soris dadebuli sakredito xelSekrulebis Tanaxmad, mses-
xeblis mier sakredito valdebulebebis dasafaravad Semota-
nili an Caricxuli Tanxidan pirvel yovlisa, ifareba daric-
xuli jarima (aseTis arsebobis SemTxvevaSi), Semdeg _ kredit-
ze daricxuli procenti, bolos _ kreditis ZiriTadi Tanxa.245

242 susg #as-1211-2020, 3 Tebervali, 2021.
243 #as-1298-2018, 22 marti, 2019.
244 susg #as-1298-2018, 22 marti, 2019..
245 susg #as-238-226-2016, 3 ivnisi, 2016.
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 388-e muxli

ssk-is 388-e muxliT gaTvaliswinebuli mowesrigeba dispo-
ziciuria, rac imas niSnavs, rom mxareTa SeTanxmebiT, Se-
saZlebelia, ZiriTadi da damatebiTi valdebulebebis Ses-
rulebis rigiTobisaTvis kanoniT gaTvaliswinebuli mowes-
rigebisagan gansxvavebuli wesis dadgena.246

 389-e muxli

ssk-is 389-e muxli gamoiyeneba mxolod im SemTxvevaSi, ro-
ca adgili aqvs denominacias anu fulis erTeulis (kursis)
gazrdas an Semcirebas. aseve, valutis Secvlas da erovnu-
li valutis hiperinflacias.

vinaidan, qarTuli erovnuli valutis _ laris mimarT zemoT
miTiTebul procesebs ar hqonia adgili, fuladi valdebule-
bebis Sesrulebis dros dauSvebelia ssk-is 389-e muxlis gamo-
yeneba. am muxlis gamoyeneba dauSvebelia aseve, fulis kursis
normaluri gauaresebis drosac, radganac aRniSnuli procesi
yvela qveyanaSi aRiniSneba. Sesabamisad, normis funqciuri da-
niSnuleba mdgomareobs SemdegSi: igi gamoiyeneba maSin, rode-
sac saxelmwifo fulis nominals cvlis an kidev, rodesac ad-
gili aqvs hiperinflacias (Zalian maRali inflacia, romelic
xSirad ganisazRvreba, rogorc inflacia, romlis yovelTviu-
ri done, drois xangrZlivi monakveTis ganmavlobaSi aRemate-
ba 50 procents.) Tu saxelmwifos mier nominalis Secvlas an
hiperinflacias ar eqneba adgili, 389-e muxlis gamoyeneba da-
uSvebelia.247

Tu vadamosuli valdebulebis warmoSobis dRe da valde-
bulebis faqtobrivad Sesrulebis dRe erTmaneTs ar emTxve-
va (vadagadacilebisas), kontragents kursTaSoris sxvao-
bis saxiT, zianis anazRaurebis moTxovnis ufleba aqvs. mo-
vale valdebulia vali daabrunos fuladi niSnebis imave rao-
denobiT, romelic Seesabameba valdebulebis warmoSobis
dros. fuladi valdebulebis Sesrulebis am princips „nomina-
lizmis” principi ewodeba da igi aRiarebulia yvela ganviTa-

246 susg #as-6-6-2018, 23 Tebervali, 2018.
247 susg #as-54-54-2018, 13 Tebervali, 2018.
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rebuli qveynis kanonmdeblobiTa da sasamarTlo praqtikiT.

fuladi valdebuleba Sesrulebulad iTvleba fuladi erTe-
ulis nominalebis odenobis dafarviT da ara am ukanasknelTa
msyidvelunarianobis safuZvelze, rac rogorc wesi, droSi
cvalebadi kategoriaa. nominalizmis principi gamoiyeneba
valis valutis mimarT, xolo gadaxdis valutis Rirebule-
bis Secvla ki, aranair gavlenas ar axdens valdebulebis
ekonomikur Sinaarsze. sakasacio palatam ganmarta, rom „no-
minalizmis principi“ SeiZleba CaiTvalos samoqalaqo brunva-
Si sajaro wesrigis gamoxatulebad. Tuki mxareebi iTvaliswi-
neben fulis kursis SesaZlo cvlilebebs, maT SeuZliaT sxva-
dasxva daTqmiT Tavi daizRvion uaryofiTi Sedegebisagan. Tu
amas ar eqneba adgili, nominalizmi samarTlis obieqturi ne-
biT, savaraudo piroba iqneba da Sesabamisad, mxareebic Tavi-
anT Tavze aiReben misgan mosalodneli uaryofiTi Sedegebis
risks.

ssk-is 389-e muxlis danawesi ssk-is 398-e muxlTan mimarTe-
biT, ZiriTadad, sagamonakliso normad unda CaiTvalos, vi-
naidan igi awesrigebs uSualod fulis erTeulis (kursis)
Secvlis SemTxvevaSi, gansxvavebul samarTlebriv Sedegebs.
ssk-is 398-e muxlis danawess, Sesabamisi samarTlebrivi Se-
degebiT, upiratesoba unda mieniWos nominalizmis princip-
Tan mimarTebiT, raTa daculi iyos orive normis mizani. fu-
lis kursis normaluri cvlileba ar xvdeba am normis moq-
medebis sferoSi da igi mxareTa riskis sferos miekuTvne-
ba.248

 394-e muxli

xelSekrulebiT nakisri valdebulebis darRvevisaTvis, zia-
nis anazRaurebis dakisrebis centralur da uzogades normas
warmoadgens sssk is 394. I muxli, romelic kreditors movalis
mier valdebulebis darRvevis Sedegad warmoSobili zianis
anazRaurebis moTxovnis uflebas aniWebs. aRniSnuli normiT
gaTvaliswinebuli danawesis gamoyenebis winapirobebia: 1. zia-
ni; 2. qmedebis marTlwinaaRmdegoba; 3. mizezobrivi kavSiri; 4.

248 susg #as-1298-2018, 22 marti, 2019.
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brali. zianis anazRaureba SeiZleba sxvadasxva formiT gamoi-
xatos, magaliTad: procentis gadaxda (403-e muxli), pirvande-
li mdgomareobis aRdgena (408.1 muxli), miuRebeli Semosavlis
anazRaureba (411-e muxli) da a.S.249

 398-e muxli

xelSekrulebis mxareebi miuxedavad imisa, rom xelSekrulebis
pirobebs ar arRveven, iZulebulni xdebian, obieqturi viTare-
bis gamo, uari Tqvan xelSekrulebaze. valdebulebis Sesrule-
bis procesSi mxareebi SeiZleba aRmoCndnen iseT garemoebaTa
winaSe, romelTac ar SeiZleba gavlena ar moaxdinon valdebu-
lebis savaldebulo xasiaTze. mxareTa mier winaswar gaTvlili
ucvleli garemoebani, SesaZlebelia, rom cvalebadi aRmoCndes.
es iseTi garemoebebia, romlebic arsebiTad cvlian saxelSek-
rulebo wonasworobas da mxareTa urTierTmxriv SesrulebaTa
arsebiT disbalanss iwveven. Secvlili garemoebebidan erT-er-
Ti yvelaze gavrcelebulia fasebis zrda da fulis inflacia.250

Secvlili garemoebebisadmi xelSekrulebis misadageba Sesru-
lebis garTulebis samarTlebriv Sedegad ganixileba. xelSek-
rulebis adaptacia Cveulebriv, grZelvadian saxelSekrule-
bo urTierTobaSi gamoiyeneba Secvlili garemoebebis gavle-
niT, mxareTa ekonomikur interesebs Soris wonasworobis rRve-
visas, ekonomikuri interesis SenarCunebis gaTvaliswinebiT,
samomavlo TanamSromlobis uzrunvelyofis mizniT.

ssk-is 398-e muxliT gaTvaliswinebuli (xelSekrulebis misada-
geba Secvlili garemoebebisadmi) Secvlili garemoebebi arTu-
lebs Sesrulebas im donemde, rom misi Sesrulebis moTxovna,
rogori gamarTlebuli safuZvelic ar unda gaaCndes meore mxa-
res, ewinaaRmdegeba samoqalaqo brunvisaTvis damaxasiaTebel
sikeTeTa samarTliani (ekvivalenturi) gacvlisa da keTilsin-
disierebis moTxovnebs, rac SeiZleba, ganpirobebuli iyos, ro-
gorc Sesrulebis Rirebulebis gazrdiT, ise _ misi SemcirebiT.251

249 susg #as-934-2020, 25 marti, 2021, aseve, susg-ebi: #as-915-855-2017,
14.09.2017, #as-681-652-2016, 17.02.2017.

250 susg #as-1475-1395-2017, 3 aprili, 2018.
251 susg #as-1344-2019, 6 dekemberi, 2019, aseve, susg-ebi: #as-220-209-

2017, 20 aprili, 2018, #as-251-2021, 11 ivnisi, 2021.
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 399-e muxli

grZelvadiani xelSekrulebis Sewyveta marTlzomierad iqne-
ba miCneuli, Tu xelSekrulebis vadamde Sewyveta ganpirobe-
bulia pativsadebi safuZvliT. pativsadebi safuZvlis norma-
tiul ganmartebas ssk-is 399-e muxli Seicavs da adgens, rom
safuZveli pativsadebia, Tu saxezea dauZleveli Zala an sxva
raime ormxrivi da ara calmxrivi interesi, rac saxelSekru-
lebo urTierTobis gagrZelebas SeuZlebels xdis.

sakasacio palatam ganmarta, rom xelSekrulebis Sewyveta Se-
saZlebelia, ganxorcieldes mxolod maSin, Tu igi xelSekru-
lebis adaptaciasTan SedarebiT ukeTesad uzrunvelyofs mxa-
reTa ormxriv interesebs da amasTan, SewyvetiT ziani ar adgeba
sajaro an mesame pirebis interesebs. umTavresia, rom Secvlili
garemoebebisadmi xelSekrulebis misadageba, iseve rogorc val-
debulebis Sesrulebis garTulebis an SeuZleblobis safuZ-
vliT saxelSekrulebo pasuxismgeblobisgan gaTavisufleba, ar
iwvevs saxelSekrulebo Tavisuflebis principis xelyofas.252

ssk-is 625-e muxliT gaTvaliswinebuli procenti, romelic Ta-
visi SinaarsiT sargebelia, gansxvavdeba 403-e muxliT gaTva-
liswinebuli procentisagan, romelic is ziania, rac kreditor-
ma ganicada movalis mxridan fuladi valdebulebis Sesrule-
bis vadis gadacilebiT.253

 408-muxli

samoqalaqosamarTlebrivi pasuxismgeblobis formaTagan zia-
nis anazRaurebas aqvs universaluri mniSvneloba da gamoiye-
neba samoqalaqo uflebaTa darRvevis yvela SemTxvevaSi, ma-
Sin roca sxva formebis gamoyenebaze pirdapir uTiTebs kanoni
an xelSekruleba konkretuli samarTaldarRvevisas. samoqa-
laqosamarTlebrivi pasuxismgebloba, pasuxismgebloba erTi
kontrahentisa meores winaSe, samarTaldamrRvevisa _ daza-
ralebulis winaSe, dakavSirebulia ara pirovnuli Tavisufle-
bis boWvasTan, rogorc istoriul warsulSi, aramed movalis
mxolod qonebis SemcirebasTan.

252 susg #as-1376-2020, 11 marti, 2021.
253 susg #as-301-2021, 25 ivnisi, 2021.
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qonebrivi pasuxismgeblobis valdebul pirze dasakisreblad
saWiroa, rom saxeze iyos samarTaldarRvevis Semadgenloba.
am Semadgenlobis elementebia: samarTaldarRvevis Sedegad
miyenebuli ziani; damrRvevis marTlsawinaaRmdego qmedeba;
mizezobrivi kavSiri marTlsawinaaRmdego qmedebasa da dam-
dgar Sedegs Soris; samarTaldarRvevis brali.

ziani warmoadgens piris qonebrivi da araqonebrivi interese-
bis misi nebis gareSe xelyofas, risi anazRaurebac aRiarebu-
lia brunvis wes-CveulebebiT da SezRuduli ar aris kanon-
mdeblobiT.

zianis anazRaurebis odenoba ar unda aRematebodes realu-
rad gancdili danakargebis jams. is ar unda atarebdes mova-
lis mimarT sadamsjelo xasiaTs da ar unda warmoadgendes sa-
jarimo sanqcias, rameTu valdebulebis darRvevisaTvis samo-
qalaqosamarTlebrivi pasuxismgeblobis arsi mdgomareobs
kreditorisaTvis miyenebuli zianis anazRaurebaSi da ara mo-
valis dasjaSi. zianis anazRaurebis instituti mimarTulia
valdebulebis darRvevis prevenciisa da mxareTa interesTa
wonasworobis aRdgenaze. sajarimo sanqciebi qarTuli samar-
TlisaTvis ucxoa. zianis anazRaureba gulisxmobs Semdegi
principebis dacvas: zianis srulad anazRaureba, usafuZvlo
gamdidrebis ardaSveba, adekvaturoba. movale ar aris val-
debuli kreditori imaze ukeTes mdgomareobaSi Caayenos,
vidre zianis ararsebobis SemTxvevaSi iqneboda.254

im samarTlebrivi Sedegis gaTvaliswinebiT,  risi miRwevac mo-
sarCeles surs kerZod, nasyidobis xelSekrulebis baTilobi-
dan gamomdinare, uZrav qonebaze mopasuxis sakuTrebis ufle-
bis dabrunebis moTxovnis samarTlebrivi safuZvelia ssk-is
992-e, 998-e da 408.1 muxlebi.255

nardobis urTierTobidan gamomdinare,256 Sesrulebuli samu-

254 susg #as-243-2021, 4 ivnisi, 2021.
255 susg #as-1432-2019, 22 ianvari, 2020. uZrav qonebaze sakuTrebis uf-

lebis aRdgenis (qonebaze sakuTrebis dabrunebis) moTxovniT warmoe-
buli davebis Taobaze, ix.: m. axalaZe, saqarTvelos uzenaesi sasamar-
Tlos samoqalaqo palatis mier komerciuli iuridiuli pirebis mona-
wileobiT ganxilul saqmeTa analizi, 2020, gv. 171, 225.

256 susg #as-971-2019, 28 oqtomberi, 2019, ix. aseve susg #as-1900-2018, 12
marti, 2019.
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Saos Rirebulebis, pirgasamtexlosa da zianis anazRaurebis
moTxovnis uflebebi ssk-is 629.1, 417-e-418-e, 411-e, 408.1 mux-
lebis danawesebidan gamomdinareobs.

amxanagobis damfuZnebel wevrebs amxanagobis (e.w. Cveuleb-
rivi) wevrisaTvis miyenebuli ziani solidarulad ekisre-
ba ssk-is 394-e, 408-e da 937-e muxlebis safuZvelze.257

ssk-is 979-e muxlis pirveli nawili amomwuravad gansaz-
Rvravs usafuZvlo gamdidrebis safuZvliT ukan dabrune-
bis moTxovnis farglebs da damatebiT, ssk-is 408-e, 409-e da
411-e muxlebze miTiTeba arasworia.258

samkvidro mowmobaSi cvlilebis Setanisa da danaSTi qonebis
nawilis mesakuTred cnobis moTxovniT warmoebul samemkvid-
reo davaSi259 samarTlebrivi safuZvlis gareSe miRebuli Tan-
xis ukan dabrunebis moTxovna ssk-is 982.1 da 408.1 muxlebidan
gamomdinareobs.260

ganacduri ar SeiZleba gaigivdes sSk-is 38.8-e muxliT ga-
rantirebul im kompensaciasTan, romelic samsaxurSi aR-
dgenis SeuZleblobis SemTxvevaSi, kompensacias ganixilavs
rogorc moTxovnis dakmayofilebis (uflebis aRdgenis) al-
ternatiul gzas da saerTo ara aqvs ganacdurTan, rogorc
miuRebel SemosavalTan.

ganacduri warmoadgens sasamarTlos mier damsaqmeblis
iZulebas dasaqmebulisTvis ganacduris, anu miyenebuli
zianis anazRaurebis Taobaze, rac gamoricxavs mxareTa So-
ris gangrZobadi SromiTi urTierTobis (misi Tanmdevi qme-
debebis: xelfasze SeTanxmebis, xelfasis miRebis da a. S.) ur-
TierTobis arsebobas.

257 susg #as-547-510-2017, 4 maisi, 2018.
258 susg #as-236-236-2018, 23 agvisto, 2018, usafuZvlo gamdidrebis sa-

marTlebriv davebSi zianis anazRaurebis sakiTxebze, ix.: m. axalaZe,
saqarTvelos uzenaesi sasamarTlos samoqalaqo palatis mier komer-
ciuli iuridiuli pirebis monawileobiT ganxilul saqmeTa analizi,
2020, 166.

259 susg #as-960-2018, 22 noemberi, 2018, aseve, susg-ebi: #as-278-2019, 27
ivnisi, 2019, #as-411-2019, 11 ivnisi, 2019, #as-607-2019, 4 ivlisi, 2019,
susg #as-1263-2019, 13 marti, 2020.

260 susg-ebi: #as-1534-2018, 17 ianvari, 2019, as-1671-2018, 22 Tebervali,
2019.
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sSk-is 44-e da ssk-is 408-e muxlebis erToblivi analiziT cxa-
dia, rom iZulebiTi ganacduri warmoadgens zians, rome-
lic miecema dasaqmebuls, raTa moxdes pirvandeli mdgo-
mareobis aRdgena im saxiT, romelic ar iarsebebda, rom ar
damdgariyo anazRaurebis mavaldebulebeli garemoeba anu
ukanonod gaTavisuflebis faqti.261

SromiTi urTierTobis Sewyvetis Sesaxeb brZanebis baTilad
cnobisa da kompensaciis anazRaurebis moTxovniT warmoebul
davebSi moTxovnis samarTlebrivi safuZvelia sSk-is 38.8, 44-e,
aseve, ssk-is 394.1, 408.1 da 409-e muxlebi.262

zianis Taobaze sawarmos mier aRZruli sarCelebi saxel-
Sekrulebo moTxovnaTa farglebSi unda Semowmdes da ara
deliqturi valdebulebis. moTxovna „mewarmeTa Sesaxeb“ sa-
qarTvelos kanonis 9.6, ssk-is 709-e, 394.1 da 408.1 muxlebidan
gamomdinareobs.263

kanonmdebeli zianis mimyeneblis mier zianis naturiT res-
tituciis princips upiratesobas aniWebs.264

261 susg #as-291-291-2018, 1 ivnisi, 2018.
262 mravalTagan susg #as-395-2019, 27 ivnisi, 2019, #as-997-2019, 30 oq-

tomberi, 2019, aseve, #as-1334-2020, 26 Tebervali, 2021, #as-1208-2018,
18 Tebervali, 2021, #as-1332-2019, 12 Tebervali, 2021, #as-1715-2019,
26 Tebervali, 2021, #as-102 -2019, 17 Tebervali 2021, #as-510 -2020, 11
Tebervali 2021, #as-1189-2020, 4 Tebervali, 2021, #as-1271 -2020, 11
Tebervali, 2021, #as-1291-2020, 9 Tebervali, 2021, #as- 1295-2020, 05
Tebervali, 2021, #as-1726-2018, 5 Tebervali, 2021, #as-1421-2020, 5
marti, 2021, #as-1001-2018, 5 marti, 2021, #as-582-2020, 27 aprili, 2021,
#as-817-2020, 8 aprili, 2021, #as-113-2021, 27 aprili, 2021, #as-188-
2021, 8 aprili, 2021, 8 aprili, 2021, #as-793 -2019, 29 aprili 2021, #as-
1440-2020, 23 aprili, 2021, #as-1440-2020, 28 aprili, 2021, #as-651-
2020, 20 maisi, 2021, #as-267-2021, 11 ivnisi, 2021, #as-304-2020, 15 ivni-
si, 2021, #as-319-2021, 11 ivnisi, 2021 , #as-387-2021, 29 ivnisi, 2021,
#as-560-2021,14 ivlisi, 2021, #as-274-2021, 07 ivlisi, 2021, SromiTsa-
marTlebriv davebSi zianis anazRaurebis sakiTxebze, ix.: m. axalaZe,
saqarTvelos uzenaesi sasamarTlos samoqalaqo palatis mier komer-
ciuli iuridiuli pirebis monawileobiT ganxilul saqmeTa analizi,
2020, 26.

263 susg-ebi: #as-1203-2018, 25 aprili, 2019, #as-1077-2018, 21 oqtomberi,
2019.

264 susg #as-9-2019, 17 aprili, 2019, analogiur sakiTxze ix. susg-ebi: as-
98-93-2010, 8 ivnisi, 2010, #as-78-2019, 25 aprili, 2019.
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ziani SeiZleba iyos xelSekrulebis darRvevidan warmoSo-
bili valdebulebis darRvevis Sedegi, xolo deliqtis
dros ki, TviT zianis miyenebis faqti warmoadgens valde-
bulebis warmoSobis safuZvels, romeli valdebulebis Za-
liTac dazaralebuls ufleba aqvs, moiTxovos zianis anaz-
Raureba mimyeneblisagan. deliqturi valdebulebebidan
gamomdinare, zianis anazRaurebis moTxovna ssk-is 992-e,
408.1 da 409-e muxlebiT kvalificirdeba.265

 411-e muxli

miuRebeli Semosavali Tavisi bunebiT, gulisxmobs „wminda eko-
nomikur danakargs“ (pure economic loss), romelic xelSekrule-
bis mxarem ganicada da romelsac adgili ar eqneboda, xelSek-
ruleba jerovnad rom Sesrulebuliyo. imisaTvis, rom Semosa-
vali miuReblad CaiTvalos, mas pirdapiri da uSualo kavSiri
unda hqondes movalis mier valdebulebis darRvevasTan. pir-
dapir kavSirSi igulisxmeba movlenebis, moqmedebisa da dam-
dgari Sedegis is logikuri bma, romelic ar tovebs Semosavlis
miRebis realur SesaZleblobasTan dakavSirebuli eWvis safuZ-
vels. miuRebeli Semosavlis anazRaurebis sakiTxis gadawyve-
tisas, zianis anazRaureba unda ganisazRvros mxolod obieq-
turi kriteriumebiT ise, rom amas ar mohyves dazaralebulis
usafuZvlo gamdidreba.266

miuRebeli Semosavali aris sargebeli, romelic SeiZleba
damdgariyo samoqalaqo brunvis normaluri ganviTarebis
Sedegad. esaa anacduri mogeba, romlis anazRaurebac mo-
sarCelis gansakuTrebul komerciul interesSi Sedis, vi-
naidan komerciul brunvaSi misi interesi Semosavlis mi-

265 susg #as-153-2019, 8 maisi, 2019, deliqtur moTxovnebSi zianis anazRa-
urebis sakiTxebze, ix.: m. axalaZe, saqarTvelos uzenaesi sasamarTlos
samoqalaqo palatis mier komerciuli iuridiuli pirebis monawileo-
biT ganxilul saqmeTa analizi, 2020, 171.

266 susg #as-945-895-2015, 14 marti, 2016, miuRebeli Semosavlis samar-
Tlebriv bunebaze, aseve, ix.: sug-ebi: #as-632-590-2017, 8 ianvari, 2018,
#as-1318-1238-2017, 23 Tebervali, 2018, #as-82-82-2018, 09 marti, 2018,
#as-816-816-2018, 5 oqtomberi, 2018, #as-1308-2018, 14 dekemberi, 2018,
#as-1294-1214-2017, 26 aprili, 2018, #as-1549-2019, 14 Tebervali, 2020,
#as-163-2020, 23 seqtemberi, 2020.
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Rebiskenaa mimarTuli. Tumca, Tavad mogeba ar gulisxmobs
erTobliv Semosavals, yovelgvari xarjebis gamoqviTvebis
gareSe, romelsac dazaralebuli obieqturad miiRebda sa-
moqalaqo brunvis normaluri ganviTarebis Sedegad.267

ssk-is 394-e, 411-e, 412-e muxlebis safuZvelze fuladi valde-
bulebis arajerovani Sesruleba kreditors yovelTvis zians
ayenebs da sxvagvari valdebulebis SeusruleblobiT gamow-
veuli zianisgan gansxvavebiT, gansakuTrebuli mtkiceba ar
sWirdeba, arc zianis miyenebis faqtis da arc odenobis dadge-
nas. amgvar miuRebel Semosavals warmoadgens sabanko da-
wesebulebaSi depozitebis wliuri saprocento ganakveTi,
rasac kreditori miiRebda brunvaunariani obieqtis _ fu-
lis Segrovebis da anabarze ganTavsebis Sedegad, amaze me-
ti odenobiT zianis miyeneba ki, dadasturebul unda iqnes.268

miuRebeli Semosavali rogorc zianis erT-erTi saxe, war-
moadgens abstraqtul qonebriv danakliss, is yovelTvis sa-
varaudoa da misi pirisaTvis mikuTvneba xdeba im pirobeb-
Si, rodesac valdebulebis darRvevis/deliqturi qmedebis
Sedegad maRali albaTobiTaa savaraudo kreditoris mier
ara mxolod faqtobrivad damdgari danaklisis, aramed
anacdeni mogebis (lucrum cessans) xelidan gaSveba, rac mova-
lis gaumarTlebeli qmedebis pirdapiri da uSualo Sede-
gia.

ssk-is 411-e muxli Tavad warmoadgens ara mxolod uflebis
dacvisa da marTlwinaaRmdegobriobis aRkveTis represi-
ul meqanizms, aramed masSi mocemulia prevenciuli ele-
mentebic.269

gamarTlebulia sakredito dawesebulebis SemTxvevaSi, mi-
uRebel zianad im Semosavlis miCneva, romelsac sakredi-
to dawesebuleba msesxeblis mier sesxiT gaTvaliswinebul
Tanxaze daricxuli sargeblis saxiT miiRebda.

miuRebeli Semosavlis moTxovna samarTlebrivad dasabu-

267 sus gadawyvetileba #as-1018-979-2016, 21 aprili, 2017.
268 susg #as-250-250-2018, 15 ivnisi, 2018, aseve susg-ebi: #as-84-2019, 25

aprili, 2019, #as-354-2019, 5 ivlisi, 2019.
269 susg #a-719-gan-1-2019, 22 Tebervali, 2019.
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Tebulia mxolod kreditis ZiriTadi Tanxis dafarvamde pe-
riodisaTvis gadasaxdeli sargeblis movalisaTvis dakis-
rebis nawilSi. kreditis Tanxis dabrunebis Semdgom peri-
odSi, sargeblis gadaxdis moTxovna dausabuTebelia SesaZ-
lo zianze arsebuli varaudis usafuZvlobis gamo.270

sauravi ssk-is 411-e muxliT gaTvaliswinebul verc „faq-
tobriv danaklisad“ da verc miuRebel Semosavlad ver mi-
iCneva.271

 412-e muxli

ssk-is 412-e muxlis danawesidan gamomdinareobs, rom arapir-
dapiri ziani, romelsac normiT ganmtkicebuli gonivruli va-
raudis cnebidan gamomdinare, movale ver ivaraudebda, ar
anazRaurdeba. arc imgvari ziani ar anazRaurdeba, romelic sa-
varaudoa, Tumca movalis moqmedebis uSualo Sedegi ar aris.

xelSekrulebis dadebisas, mxare kisrulobs valdebulebas da
Tavis Tavze iRebs mxolod im risks, romelic dakavSirebulia
xelSekrulebis SesrulebasTan. amdenad, movalem ziani unda
aanazRauros yovelTvis, magram mxolod xelSekrulebiT
nakisri riskis farglebSi. sabanko garantiis arsidan gamom-
dinare, momsaxurebis sakomisiosa da masze daricxuli jari-
mis gadaxdis riski nardobis xelSekrulebis dadebisas mopa-
suxes ar auRia da xelSekrulebiT ar iyo daculi aRniSnuli
interesi, bankis mier jarimis dakisrebiT mosarCelis mier gan-
cdili ziani ar aris nardobis xelSekrulebis moSliT miyene-
buli Cveulebrivi da normaluri Sedegi da igi movalisaTvis
winaswar savaraudo ver iqneboda.272

 413-e muxli

saqarTvelos uzenaesma sasamarTlom Secvala moraluri
zianis anazRaurebis Taobaze arsebuli erTiani midgoma,
romlis mixedviTac meuRlis, Svilis an sxva axloblis si-
cocxlis xelyofis gamo miyenebuli moraluri ziani ar

270 susg #as-201-2019, 8 maisi, 2019.
271 susg #as-1051-1006-2014, 1 ivlisi, 2016.
272 susg #as-468-442-2014, 28 ianvari, 2016.
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anazRaurdeboda im safuZvliT, rom aRniSnuli pirdapir
ar iyo gaTvaliswinebuli moqmedi kanonmdeblobiT, amas-
Tan, ssk is 413-e muxlis Tanaxmad, araqonebrivi (moraluri)
zianis anazRaurebis ufleba gaaCnda mxolod dazarale-
buls (mravalTagan ix.: susg-ebi: susg saqme #as593-568-2016,
14 ivlisi, 2017, #as-105-545-06, 27 seqtemberi, 2006).

dadgenili praqtikis cvlilebas273 safuZvlad daedo stras-
burgis adamianis uflebaTa evropuli sasamarTlos 2018 wlis
19 ivlisis gadawyvetileba saqmeze, „sariSvili-bolqvaZe sa-
qarTvelos winaaRmdeg.“

mocemul saqmeSi momCivani davobda erovnul doneze, sasamar-
Tlo warmoebisas saeqimo Secdomis Sedegad Svilis gardacva-
lebiT gamowveuli moraluri zianis anazRaurebaze uaris Tqmis
gamo da miuTiTebda erovnuli samarTlebrivi sistemis xarvez-
ze, romelic ar iTvaliswinebda gardacvlili piris cocxlad
darCenili axlo naTesavis mier moraluri zianis anazRaure-
bis moTxovnas gardacvalebis gamo.

evrosasamarTlom davis ganxilvisas gaiziara ra, saqarTvelos
sasamarTloebis mier dadgenili garemoeba pacientis gardac-
valebisas saeqimo Secdomis faqtis arsebobis Taobaze, daad-
gina adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis
konvenciis me-2 muxlis (sicocxlis ufleba) darRveva da gan-
marta Semdegi: „...konvenciis me-2 da me-3 muxlebis darRvevis
Sedegad araqonebrivi zianis anazRaureba principSi, SesaZle-
beli unda iyos rogorc samarTliani dacvis saSualebebis erT
erTi forma (ix. Paul and Audrey Edwards v. the United Kingdom, N46477/
99 §97, §101, ECHR 2002-II; Bubbins v. the Unitend Kingdom, N2694/08, §65-
68. 13 marti, 2012 weli), ...xolo vinaidan dadgenilia, rom mom-
Civanma udavod ganicada fsiqologiuri stresi misi axalgaz-
rda Svilis gardacvalebis gamo, upirobo sakanonmdeblo Sez-
RudviT mas gaumarTleblad waerTva SesaZlebloba sasamar-

273 susg #bs-327-309(2k-07), 16 maisi, 2019, #as-1800-2019, 20 Tebervali,
2020 (sayuradReboa, susg as-979-940-2014, 10.09.2015, romliTac Svi-
lis cxedris dagvianebiT transportirebis gamo dedas moraluri zia-
ni aunazRaurda), moraluri zianis anazRaurebis sakiTxze, ix.: m. axala-
Ze, saqarTvelos uzenaesi sasamarTlos samoqalaqo palatis mier ko-
merciuli iuridiuli pirebis monawileobiT ganxilul saqmeTa anali-
zi, 2020, 50.
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Tlos gziT moeTxova kompensaciis miReba araqonebrivi zianis
sanacvlod, rogorc misTvis xelmisawvdomi samoqalaqosamar-
Tlebrivi dacvis saSualeba.

araqonebrivi zianisaTvis anazRaureba gaTvaliswinebulia jan-
mrTelobisaTvis vnebis miyenebis Sedegad gamowveuli sulie-
ri, fsiqikuri tanjvis gamo, da ara qonebrivi zianis gamo, suli-
eri tanjviT gamowveuli janmrTelobis moSlis SemTxvevebze.274

xelSekrulebidan gamomdinare valdebulebis darRvevisTvis
mopasuxes (romelsac sazafxulo banakSi bavSvebze zrunva da
meTvalyureoba evaleboda) moraluri zianis anazRaureba da-
ekisra.275

kerZosamarTlebriv urTierTobebs Cveulebriv, SesaZloa
Tan axldes moraluri, sulieri gancdebi, magram samoqala-
qo pasuxismgebloba dasaSvebia mxolod kanoniT gaTvalis-
winebul SemTxvevebSi e. i. kanoni pirdapir gansazRvravs, Tu
romeli sikeTis xelyofis SemTxvevaSi SeuZlia dazarale-
buls, moiTxovos anazRaureba araqonebrivi zianisaTvis.

sxeulis da/an janmrTelobis xelyofiT gamowveuli moralu-
ri ziani uSualod samarTaldarRvevidan SeiZleba arc ga-
momdinareobdes, aramed misi Tanmdevi Sedegi iyos (rogori-
caa uSedego mkurnaloba, xangrZlivi umweo mdgomareoba, aq-
tiuri cxovrebis SeuZlebloba, cxovrebis wesisa da ritmis
Secvla, mkurnalobis uSedegobis gamo cxovrebis xalisis daq-
veiTeba, nervuli daZabuloba, rac pirs arasrulfasovnebis
kompleqssa Tu sxva negatiur gancdebs uyalibebs).

pacientis informirebulobis standartis imgvari darRve-
va, romelmac SesaZlebelia janmrTelobisadmi vneba gamo-
iwvios, moraluri zianis anazRaurebis winapirobac SeiZ-
leba gaxdes.

kanonmdebeli ar adgens calkeul SemTxvevaSi, moraluri zia-
nis anazRaurebis odenobas, aramed es sakiTxi sasamarTlos Se-
fasebiTi msjelobis sagania da yoveli konkretul SemTxveva-
Si, Tavad SemTxvevis individualobis da Taviseburebis gaTva-

274 susg #as-1821-2019, 2 ivlisi, 2020.
275 susg #as-669-2019, 11 ivlisi, 2019.
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liswinebiT unda gadawydes.276

samedicino deliqtebSi miyenebuli materialuri da moralu-
ri zianis anazRaurebis moTxovnis samarTlebrivi safuZvelia
ssk-is 992-e, 1007-e da 413-e muxlebi. samedicino Secdomis Se-
degad miyenebuli zianis kvlevisas, dazaralebulis mtkice-
bis tvirTs warmoadgens aseTi zianis miyenebis faqtis arsebo-
ba.277

 415-e muxli

ssk-is 415-e muxlis pirveli nawilis Sinaarsidan gamomdinare
ziani SeiZleba anazRaurdes nawilobriv, Tu zianis warmoSo-
bas xeli Seuwyo dazaralebulis moqmedebam. iseT SemTxvevaSi
rodesac zianis warmoSobas xeli Seuwyo dazaralebulis moq-
medebam, zianis mimyeneblis mier sruli anazRaureba usamar-
Tloa da gamoiwvevs dazaralebulis usafuZvlo gamdidrebas.
am muxlis Tanaxmad, dazaralebulis Tanamonawileoba zianis
dadgomaSi SeiZleba gamoixatos rogorc mis uSualo moqmede-
baSi, aseve iseTi movlenis dadgomaSi, romlis mimarTac Tvi-
Tonaa riskis matarebeli. aRniSnul Tanamonawileobas SeiZle-
ba adgili hqondes rogorc saxelSekrulebo, ise arasaxelSek-
rulebo urTierTobebSi. mxareTa e. w. „Sereuli brali.“ ufro
metad, romeli mxaris moqmedebiT aris ziani gamowveuli, es
damokidebulia imaze, Tu ra formisa da xarisxis qmedebasTan
gvaqvs saqme. calkeul SemTxvevebSi, SesaZlebelia, rom daza-
ralebulis moqmedebam sulac aicdinos zianis miyeneba, anda
misi Semcireba gamoiwvios. amdenad, Tu dazaralebuls SeuZ-
lia Tavisi moqmedebiT aicdinos, anda Seamciros ziani da igi
amas ar akeTebs, misi aseTi umoqmedoba SeiZleba ganvixiloT,
rogorc „braleuli umoqmedoba.“278

276 susg #as-645-2019, 26 ivlisi, 2019, ix. aseve, susg as-211-200-2017, 12
ianvari, 2018.

277 mravalTagan ix. susg-ebi: as-211-200-2017, 12 ianvari, 2018, #as-111-
111-2018, 11 maisi, 2018, #as-645-2019, 26 ivlisi, 2019.

278 susg #as-150-150-2018, 16 marti, 2018. aseve, #as-274-2019, 15 oqtom-
beri, 2019. pirgasamtexlos Sesaxeb sasamarTlo praqtika, ix.: aseve,
gagua i., biznesdavebi da sasamarTlo praqtika, saqarTvelos uzenaesi
sasamarTlo, Tbilisi, 2017, 44. m. axalaZe, saqarTvelos uzenaesi sasa-
marTlos samoqalaqo palatis mier komerciuli iuridiuli pirebis
monawileobiT ganxilul saqmeTa analizi, 2020, 58.



223

 416-e-420-e muxlebi

pirgasamtexlo warmoadgens valdebulebis Sesrulebis mi-
marT mxaris Sesabamisi interesis uzrunvelyofis saSuale-
bas, romlis gadaxdis valdebulebis warmoSoba dakavSire-
bulia valdebulebis darRvevasTan.

pirgasamtexlo ekisreba mxares im droidan, rodesac unda
yofiliyo Sesrulebuli darRveuli valdebuleba _ am val-
debulebis Sesrulebamde. pirgasamtexlos odenobis gan-
sazRvrisas, yuradReba eqceva ramdenime garemoebas. maT So-
ris: a) pirgasamtexlos, rogorc sanqciis xasiaTis mqone in-
strumentis funqcias, Tavidan aicilos damatebiT valde-
bulebis damrRvevi moqmedebebi; b) darRvevis simZimesa da
moculobas da kreditorisaTvis warmoqmnili safrTxis xa-
risxs; g) valdebulebis damrRvevi piris braleulobis xa-
risxs; d) pirgasamtexlos funqcias, Tavis TavSi moicvas zi-
anis anazRaureba. pirgasamtexlos odenobaze msjelobisas,
gasaTvaliswinebelia movalis mier valdebulebis Seusru-
leblobis xangrZlivoba.

qarTul kanonmdeblobaSi pirgasamtexlos ormagi funqcia
gaaCnia: erTi mxriv, mas valdebulebis jerovani Sesrule-
bis uzrunvelsayofad prevenciuli datvirTva aqvs, anu
pirgasamtexlos dakisrebis riski fsiqologiurad zemoq-
medebs valdebul pirze da aiZulebs valdebuleba jerov-
nad Seasrulos. pirgasamtexlos fsiqologiuri zemoqme-
debis efeqti swored imaSi vlindeba, rom valdebulebis
darRvevis SemTxvevaSi, valdebul pirs represiuli xasia-
Tis sanqcia ekisreba.

pirgasamtexlos meore funqcia gancdili zianis martivad
da swrafad anazRaurebaSi mdgomareobs. igi erTgvar san-
qciasac warmoadgens.279

pirgasamtexlo SesaZloa zianze aRmatebuli iyos, winaaRmdeg
SemTxvevaSi, xelSekrulebis amgvari daTqma marTlwesrigis wi-
naaRmdegi iqneba da sk-is 54-e muxlis Sesabamisad, iuridiuli
Zala ar eqneboda, Tumca, imisaTvis, raTa daculi iyos mxareTa

279 susg #as-48-47-2016, 10 Tebervali, 2016.
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Tanasworobis sayovelTao ufleba, kanonmdebeli iTvaliswi-
nebs pirgasamtexlos gonivrul odenobamde Semcirebis SesaZ-
leblobas. pirgasamtexlos daniSnuleba valdebulebis
darRvevis minimaluri zianis angariSSi am Tanxis CaTvlaa.
funqciuri daniSnulebiT, minimaluri ziani ar warmoadgens
faqtobrivad miRebuli zianis srul anazRaurebas, aramed esaa
Tanxa, romelic uzrunvelyofs kreditoris moTxovnis mini-
malur dakmayofilebas, swored amiTaa gamarTlebuli pirga-
samtexlos saxelSekrulebo buneba. gansxvavebiT zianis anaz-
Raurebis valdebulebisagan, romelic ssk-is 317-e muxlis pir-
veli nawilis Tanaxmad, ar saWiroebs mxareTa winaswari SeTan-
xmebis arsebobas, pirgasamtexlo yovelTvis saxelSekrulebo
pirobad gvevlineba.280

pirgasamtexlo ar warmoadgens mxareTa absolutur ufle-
bas da kvalificiuri Sedavebis pirobebSi, sasamarTlo uf-
lebamosilia, Seafasos kreditoris mier moTxovnili ode-
nobiT pirgasamtexlos Tanazomiereba valdebulebis dar-
RvevasTan mimarTebiT.

sasamarTlom mopasuxe forsmaJoris gamo, forsmaJoris pe-
riodSi gaaTavisufla sadavo saxelSekrulebo samarTa-
lurTierTobebSi pirgasamtexlos gadaxdis valdebule-
bisgan.281

pirgasamtexlos Semcireba ar unda iyo orientirebuli mova-
lis interesebis calmxriv dacvaze da ar SeiZleba am gziT sa-
erTod dakargos pirgasamtexlos institutma funqciuri da-
niSnuleba.282

pirgasamtexlos Semcireba ar gulisxmobs mis gauqmebas. pir-
gasamtexlos Semcirebis safuZvelia erTi mxriv, is, rom
kreditori pirgasamtexlos miRebiT ar gamdidrdes da mo-
vales mZime tvirTad ar daawves pirgasamtexlos gadaxda
(Sesabamisad, pirgasamtexlo ar iqces erTgvar sadamsjelo
RonisZiebad), xolo meore mxriv, pirgasamtexlo iyos val-
debulebis darRvevis Tanazomieri, sapirwone da gonivru-

280 susg #as-16-16-2016, 5 Tebervali, 2016.
281 susg # as-163-163-2018, 20 ivlisi, 2018.
282 susg #as-238-226-2016, 3 ivnisi, 2016.
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li. aRniSnulSi moiazreba saxelSekrulebo Tanasworobi-
sa da samarTlianobis principis dacviT pirgasamtexlos
gonivrul odenobamde Semcireba. aRsaniSnavia, rom pirga-
samtexlos odenobis gansazRvra sasamarTlos mier, yovel
konkretul SemTxvevaSi, garemoebaTa yovelmxrivi Sefase-
bis Sedegad dgindeba da raime gansxvavebuli standarti,
romelic ganazogadebs pirgasamtexlos maTematikur maC-
venebels, sasamarTlo praqtikiT ar aris dadgenili. sasa-
marTlom unda daicvas is samarTliani balansi, romelic
samoqalaqosamarTlebrivi valdebulebis darRvevas moh-
yva.283

valdebulebis SewyvetiT wydeba pirgasamtexlos dakisrebac
da misi odenoba gamoiangariSeba imis mixedviT, Tu ra periodia
gasuli Sesrulebis vadis dadgomidan, faqtobrivad Sesrule-
bamde.284

Tu mxare aRWurvilia advokatiT, samewarmeo urTierTo-
bebSi gamocdili subieqtia, Tavad mewarmea da a.S. ivarau-
deba, rom aseT viTarebaSi SeTanxmebuli pirgasamtexlo,
Tundac, Seusabamod maRali, mxareTa namdvil nebas Seesa-
bameba da Semcirebas ar eqvemdebareba.285

mewarme subieqti, romelic Tavisufali da gacnobierebuli ne-
bis gamovlenis safuZvelze Tanxmdeba pirgasamtexlos konkre-
tul odenobas, SemdgomSi moklebulia SesaZleblobas, moiT-
xovos SeTanxmebuli pirgasamtexlos Semcireba, Tu amis Tao-
baze kvalificiur Sesagebels ar waradgens. sasamarTlos mier
pirgasamtexlos Semcireba da am mizniT mxareTa Soris Tavisu-
fali nebis gamovlenis farglebSi, miRweul SeTanxmebaSi sasa-
marTlos Careva, upirveles yovlisa, emsaxureba im susti kon-
trahentis interesebis dacvas, romelic erTi mxriv, valde-
bulebis Sesrulebis imediT Tanxmdeba misTvis, Tundac miu-
Rebel pirgasamtexlos ganakveTs da meore mxriv, srulfasov-
nad ver afasebs saxelSekrulebo riskebs da valdebulebis
darRvevis Tanamdevad dasakisrebeli pirgasamtexlos mosa-
lodnel samarTlebriv da ekonomikur efeqts. saxelSekrule-

283 susg #as-186-2021, 25 marti, 2021.
284 susg #as-491-471-2016, 24 ivnisi, 2016.
285 susg #as-1451-1371-2017, 13 noemberi, 2018.
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bo urTierTobaSi kontrahirebul mewarme subieqts/iuridi-
ul pirs, misi statusidan gamomdinare, fizikuri pirisgan gan-
sxvavebuli pasuxismgeblobiTa da standartiT moeTxoveba
valdebulebis darRvevis samarTlebriv Sedegebze pasuxisge-
ba. xelSekrulebaSi iuridiuli piris kontrahirebisas, sasa-
marTlom pirgasamtexlo unda Seamciros, mxolod argumenti-
rebuli Sedavebis arsebobis pirobebSi.286

sssk-is 230-e muxlis farglebSi, dadgenilad miiCneva mxo-
lod pirgasamtexlos davalianebis odenoba, xolo miTiTe-
buli pirgasamtexlo Seusabamod maRalia Tu ara, samar-
Tlis sakiTxia da sasamarTlo mas ssk-is 420-e muxlis far-
glebSi amowmebs.287

menardisaTvis valdebulebis jerovnad Sesrulebis moti-
vaciis micema ssk is 417-e-420-e muxlebis mizans ar warmoad-
gens.

imisaTvis, raTa pirgasamtexlom ar dakargos sakuTari fun-
qcia, xolo samoqalaqo urTierToba ar gascdes mxareTa
Tanasworobis princips, mizanSewonilia, sasamarTlom sa-
marTlianobaze dayrdnobiT Seafasos SeTanxmebuli pirga-
samtexlos odenoba.288

gangrZobiTi pirgasamtexlos daricxvis periodSi ar moi-
azreba gadawyvetilebis aRsrulebis SeCerebis periodi anu
is drois monakveTi, rodesac saaRsrulebo warmoebis gan-
xorcieleba SeCerda sarCelis uzrunvelyofis mizniT.289

kreditoris mier saaRsrulebo furclis valdebulebis
darRvevidan sami wlis Semdeg aReba ssk-is 115-e muxlis dar-
Rveva ar aris.

pirgasamtexlos kidev Semcirebas safuZvlad ver daedeba
is garemoeba, rom movale, romelmac valdebulebis Sesru-
lebas sam welze meti xniT gadaacila, registrirebulia so-
cialurad daucveli ojaxebis monacemTa erTian bazaSi.290

286 susg #as-1417-2018, 16 noemberi, 2020.
287 susg #as-10-10-2017, 17 Tebervali, 2017.
288 susg #as-272-260-2017, 10 maisi, 2017.
289 susg #as-399-372-2017, 11 maisi, 2017.
290 susg #as-222-222-2018, 30 marti, 2018.
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ramdenadac pirgasamtexlos anazRaureba ara ssk-is 417-e-
418-e muxlebiT gansazRvruli saxelSekrulebo SeTanxme-
bis, aramed sakanonmdeblo daTqmis Sedegia, amgvari pirga-
samtexlos Semcirebis sakiTxi ssk-is 420-e muxlis regula-
cias cdeba.291

pirgasamtexlo daangariSdes ara xelSekrulebis saerTo
Rirebulebidan, aramed mxaris mier faqtobrivad Seusru-
lebeli an arajerovnad Sesrulebuli valdebulebis Ri-
rebulebidan.292

kanonmdebeli pirgasamtexlos dakisrebas ukavSirebs mo-
valis mier valdebulebis darRvevas da aRniSnulze xel-
Sekrulebis moqmedebis vada gavlenas ver moaxdens.293

ukve gadaxdili pirgasamtexlos Semcirebaze msjeloba sa-
marTlebriv safuZvels moklebulia.294

 421-e-423-e muxlebi

be miekuTvneba valdebulebis Sesrulebis uzrunvelyofis da-
matebiT saSualebebs da warmoadgens qonebrivi xasiaTis mqo-
ne moTxovnis uzrunvelyofis valdebulebiTsamarTlebriv sa-
Sualebas. amasTan, ar arsebobs be ZiriTadi saxelSekrulebo
valdebulebis gareSe. igi aqcesoruli xasiaTisaa.

bes sagans warmoadgens mxolod fuladi Tanxa. be umTavresad
saxelSekrulebo valdebulebiT gaTvaliswinebuli gadasaxde-
li Tanxis nawilia (rodesac be iangariSeba xelSekrulebis fas-
Si), bes moculoba unda iyos naklebi xelSekrulebiT gadasax-
deli sruli Tanxis odenobaze. winaaRmdeg SemTxvevaSi adgi-
li eqneboda ara valdebulebis uzrunvelyofas, aramed val-
debulebis Sesrulebas. be erTgvari fsiqologiuri zemoqme-
debis saSualebaa, rogorc bes mimcemze aseve, bes mimRebze,
raTa maT nakisri valdebuleba Seasrulon. kerZod, bes ormagi
uzrunvelmyofi xasiaTi gaaCnia.295

291 susg #as-170-2019, 6 dekemberi, 2019.
292 susg #as-352-2019, 17 maisi, 2019.
293 susg #as-405-2019, 31 maisi, 2019.
294 susg #as-1527-2018, 31 ianvari, 2019.
295 susg #as-1476-2019, 7 Tebervali, 2020.



228

sayuradReboa, rom besTan dakavSirebiT saqarTvelos uze-
naesi sasamarTlos praqtika araTanmimdevrulia. kerZod,
sasamarTlom erT SemTxvevaSi, uZravi nivTis nasyidobis bes
xelSekrulebis namdvilobisTvis sakmarisad miiCnia martivi
werilobiTi forma,296 xolo sxva davaSi297 ki, daakmayofila ra,
sarCeli ssk-is 976.1. muxlis safuZvelze, mxareTa Soris Sed-
genili bes gadaxdis xelSekruleba, ssk-is 183-e, 323-e, 3111-e
da 59-e muxlebis safuZvelze baTilad CaTvala, radgan miiC-
nia, rom mxareTa xelmowerebi ar aris dadasturebuli kanoniT
dadgenili wesiT: mxareTa neba arc maregistrirebel organoSi
ar aris gamoxatuli uflebamosili piris TandaswrebiT da arc
sanotaro wesiT aris dadasturebuli.

uZravi qonebis nasyidobis xelSekrulebis bes xelSekru-
lebiT dadasturebisaTvis, ssk-is 69-e muxlis me-3 nawili-
dan da 328-e muxlis pirveli nawilidan gamomdinare, bes
xelSekruleba aucileblad werilobiT unda daidos da
xelmowerili iyos xelSemkvreli mxareebis mier, Tumca, igi
aseve unda Seicavdes miTiTebas nasyidobis xelSekrulebis
arsebiT pirobebze.

imis gaTvaliswinebiT, rom Tanxis miRebis xelwerili ar Sei-
cavs mxareTa SeTanxmebas arsebiT pirobebze, saxeze ar aris
ssk-is 421-e muxliT gaTvaliswinebuli xelSekruleba, aramed
igi adasturebs mxolod Tanxis miRebis faqts, Sesabamisad, am-
gvari xelwerili ar Seesabameba kanoniT dadgenil wesebs da
ssk-is 54-e muxlis Tanaxmad, samarTlebriv Sedegebs ar warmo-
Sobs, aramed ufro metad saavanso angariSsworebas waagavs.298

kodeqsiT ar aris gansazRvruli bes odenoba da igi SesaZloa
daeqvemdebaros garigebis monawileTa SeTanxmebas ssk-is 319-
e muxlidan gamomdinare, Tumca, xelSekrulebis mxareebs eva-
lebaT bes odenobis gansazRvra saxelSekrulebo keTilsindi-
sierebis principis dacviT.

ssk-is 421-e-423-e muxlebis miznebidan gamomdinare, gonivru-

296 susg #as- 875-817-2017, 21 marti, 2018. (ix. m. axalaZe, saqarTvelos
uzenaesi sasamarTlos samoqalaqo palatis mier komerciuli iuridi-
uli pirebis monawileobiT ganxilul saqmeTa analizi, 2020, 72).

297 susg #as-76-2020, 2 ivlisi, 2020.
298 susg #as-140-2019, 14 noemberi, 2019.
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li standartidan gamomdinare, mTliani gadasaxdeli Tanxis
40% ver ganixileba moTxovnis uzrunvelyofis damatebiT sa-
Sualebad da ver moeqceva „bes“ samarTlebriv regulirebaSi.299

 427-e muxli

ssk-is 427-e muxlis miznebisaTvis valdebulebis Sewyvetis
qveS igulisxmeba, rom valdebulebiTi urTierToba viwro an/
da farTo gagebiT dasrulebulia, Sewyvetilia da aRar arse-
bobs. imisaTvis, rom ssk-is 427-e muxlis safuZvelze, valde-
buleba kreditoris sasargeblod SesrulebiT Sewydes, saxe-
ze unda iyos Sesrulebis mizniT ganxorcielebuli qmedeba,
romelic ganxorcielebulia: a) jerovnad, b) keTilsindisie-
rad, g) daTqmul drosa da adgilas, d) uflebamosili piris mi-
marT. CamoTvlili winapirobebi kumulatiurad unda iyos dak-
mayofilebuli. aseTi Sesruleba valdebulebis Sewyvetas niS-
navs da aseT SemTxvevaSi, kreditors ara aqvs ufleba, xelmeo-
red moiTxovos Sesruleba.300

 429-e muxli

ssk-is 429.1. muxli icavs movalis interess, xolo Sesabami-
si dokumentis gamarTulad Sedgenis risks mTlianad kre-
ditoris mxareze tovebs.301

miTiTebuli danawesis normatiuli ZaliT, mxares, romelic
konkretul samarTlebriv urTierTobaSi warmoadgens mova-
les, SesaZlebloba eZleva kreditoris mimarT Sesrulebuli
fuladi valdebulebis dasadastureblad mosTxovos kredi-
tors Sesrulebuli valdebulebis Sesaxeb werilobiTi doku-
mentis _ dasturis gacema. aRniSnuli dokumentis gacemis moT-
xovna _ movalis ufleba, xolo misi gacema kreditoris uSua-
lo valdebulebaa. miTiTebuli kuTxiT, kanonmdebeli exmare-
ba movales, Seqmnas da miiRos mis mier Sesrulebuli fuladi
valdebulebis Sesrulebis damadasturebeli utyuari mtki-
cebuleba. ssk-is 429-e muxliT gaTvaliswinebuli mtkicebule-

299 susg #as-287-2020, 16 seqtemberi, 2020.
300 susg #as-20-2021, 22 aprili, 2021.
301 susg #as-6-6-2018, 23 Tebervali, 2018.
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bis wardgenisas, movalis poziciis dasabuTebulobis xarisxi
Zalian maRalia. meore mxriv, dasaxelebuli norma zRudavs mo-
vales da avalebs, sadavo Sesruleba daadasturos swored mi-
TiTebuli saxis mtkicebulebiT, winaaRmdeg SemTxvevaSi, misi
uflebis ganuxorcielebloba mxarisaTvis araxelsayreli sa-
marTlebrivi Sedegis dadgomas ukavSirdeba.302

kanonis Tanaxmad, Sesrulebis mTlianad an nawilobriv miRe-
bis damadasturebeli dokumentis gacema damokidebulia mo-
valis survilze. arsebobs sxvadasxva faqtori, ramac SesaZ-
loa, ganapirobos movalis mier am sabuTis miuRebloba, maga-
liTad, misi windauxedaoba, partnioris mimarT gadametebuli
ndobis arseboba da a.S. sabolood, es faqtorebi ukavSirdeba
mxaris risks da mTlianad ganapirobebs misi pasuxismgeblobis
arseboba ararsebobis faqts.303

martooden mowmeTa CvenebebiT dauSvebelia sesxis dabru-
nebis anu valdebulebis Sesrulebis, faqtobrivi garemoe-
bis dadgena.

sesxis gadaxdis faqtobrivi garemoebis damadasturebel
saTanado mtkicebulebas ar warmoadgens saqmeSi arsebuli
aRsrulebis erovnuli biuros faqtebis konstataciis Se-
saxeb oqmi.304

 434-e muxli

ssk-is 434-e, 435-e, 438-e da 441-e muxlebze aseve „sanotaro
moqmedebaTa Sesrulebis wesis Sesaxeb“ instruqciis 97-e mux-
lebis mixedviT, depozitze fulis ganTavsebidan sami wlis gan-
mavlobaSi kreditoris mier misi armiRebis SemTxvevaSi, nota-
riuss warmoeSoba aRniSnulis Sesaxeb movalisaTvis Setyobi-
nebis valdebuleba.

ssk-is 441-e muxlis Sesabamisad, notariusma ara mxolod unda
acnobos movales 3-wliani vadis gasvlis Sesaxeb, aramed unda mos-
Txovos Cabarebuli sagnis ukan dabruneba da ganusazRvros Sesa-

302 susg #as-425-408-2016, 06 ivlisi, 2016.
303 susg #as-241-241-2018, 25 seqtemberi, 2018.
304 susg #as-241-241-2018, 25 seqtemberi, 2018.
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bamisi vada. aRniSnuli ki SeuZlebelia zepiri SetyobinebiT.305

 442-e muxli

ssk-is 442-e muxlis safuZvelze urTierTmoTxovnaTa gaqviT-
va warmoadgens calmxriv garigebas, ra drosac, samarTlebri-
vi Sedegis dadgomisaTvis savaldebuloa erTi piris mier ne-
bis gamovlena, xolo meore piris mier misi miReba... misi qmedi-
Toba damokidebulia meore piris mier urTierTmoTxovnaTa gaq-
viTvis nebis miRebasa da gasaqviTi valdebulebis arasadavoo-
baze. es niSnavs, rom garigebis dadeba SesaZlebelia maSin, ro-
desac mxareebis mier aRiarebulia da sadavod ar aris gamxda-
ri valdebuleba da misi moculoba. mxares am uflebis gansa-
xorcieleblad ar sWirdeba sasamarTlosaTvis damoukidebe-
li sarCeliT mimarTva.306

ssk-is 442-e muxli xelSekrulebis mxares uflebas aniWebs xel-
Sekrulebis meore mxares gauqviTos warmoSobili, ganxorcie-
lebadi, arasadavo da vadamosuli moTxovna.307

 448-e muxli

negatiuri valis aRiareba aris SemTxveva, rodesac kredito-
ris moTxovnis ufleba ispoba, radgan igi movalis winaSe aRia-
rebs, rom misi moTxovna ar arsebobs anu kreditori uars am-
bobs moTxovnis arsebobaze. negatiuri valis aRiarebis dros
saxeze gvaqvs kreditoris mxridan aRiareba imisa, rom moTxovna
ar arsebobs, rac wyvets massa da movales Soris arsebul val-
debulebiTsamarTlebriv urTierTobas da axal valdebule-
biTsamarTlebriv urTierTobas aRar warmoSobs. negatiuri va-
lis arsebobis aRiareba, samarTlebrivi Sedegebis mxriv, va-
lis patiebas uTanabrdeba da Sesabamisad, ssk-is 448-e muxlis
regulirebis reJimSi eqceva da iwvevs valdebulebis Sewyve-
tas. „valis patieba warmoadgens kreditoris Sepirebas mova-
lis winaSe, rom moTxovnis ufleba ar ganaxorcielos (pactum de
non petendo). movale ar Tavisufldeba, ramdenadac is iZens mxo-
lod SesaZleblobas, moTxovnis uflebis ganxorcielebas See-

305 susg #as-468-468-2018 12 marti, 2020.
306 susg #as-1632-2019, 12 Tebervali, 2021.
307 susg #as-1484-1404-2017, 01 maisi, 2019.



232

pasuxos. vali rCeba Sesrulebadi, xolo moTxovna aRar aris
miRwevadi.“

miReba-Cabarebis aqtSi Semsyidvelis mier gakeTebuli gancxa-
deba, rom mopasuxesTan aranairi pretenzia ar gaaCnia, warmo-
adgens valis ararsebobis aRiarebas, rac valdebulebis Sew-
yvetis safuZvelia.308

saproceso SeTanxmebis dokumentiT prokurori, romelic sap-
roceso SeTanxmebis gaformebis dros saxelmwifos saxeliT
moqmedebs, gansasjels SeuTanxmda, danaSauliT miyenebuli zi-
ani aenazRaurebina ara srulad, aramed nawilobriv. saproce-
so SeTanxmebis amgvarad formulireba ssk-is 448-e muxlis
(valis patieba mxareTa Soris SeTanxmebiT iwvevs valdebu-
lebis Sewyvetas) regulirebis sferoSia moqceuli da va-
lis patiebad ganixileba.

dasaxelebuli saproceso SeTanxmeba aerTianebs rogorc sis-
xlissamarTlebrivi pasuxismgeblobis, aseve, deliqturi val-
debulebisaTvis samoqalaqosamarTlebrivi pasuxismgeblobis
elementebs.

saproceso SeTanxmebis Sesabamisi nawili moicavs valis patie-
bis namdvilobisTvis aucilebel yvela pirobas, saxeldobr: a)
mkafiod identificirebadia asanazRaurebeli zianis odeno-
ba; b) zianis anazRaurebis moTxovnis uflebis mqone piris (sa-
xelmwifos) neba/gadawyvetileba asanazRaurebeli zianis mo-
culobis Semcirebaze da g) movalis aqcepti saproceso SeTan-
xmebaze, romlis Sedegia saxelmwifo biujetSi mis mier Tanxis
gadaxda, miyenebuli zianis asanazRaureblad.309

 454-e muxli

iuridiuli piris salikvidacio procesis dasrulebisas,
ar qarwyldeba ZiriTadi movalis valdebulebis uzrunvel-
yofis saSualebebi.

uzrunvelyofis mizniT gaformebuli xelSekruleba damo-
ukidebeli xasiaTisaa.

308 susg #as-1054-2019, 30 seqtemberi, 2019.
309 #as-1542-2018, 31 oqtomberi, 2019.
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kreditis uzrunvelyofis Sesaxeb samarTlebrivi urTier-
Toba kreditorsa da uzrunvelmyof pirebs Soris warmoi-
Soba, aseT xelSekrulebas damoukidebeli xasiaTi aqvs da
sakuTar TavSi atarebs kauzas, rac niSnavs, rom uzrunvel-
yofis mizniT gaformebuli xelSekruleba damoukidebeli
xasiaTisaa; uzrunvelmyofi pirebi sakuTar valdebulebas
asruleben da ara sxvis valdebulebas.310

 463-e-464-e muxlebi

solidaruli valdebulebis arsebobis winapirobaa valdebu-
lebis erT erT mxareze ramdenime piris monawileoba. amas-
Tan, imis mixedviT, Tu valdebulebis romel mxareze monawi-
leobs solidarulad ramdenime piri, TiToeuls erTi da imave
movalis mimarT SeiZleba gaaCndes valdebulebis Sesrulebis
moTxovnis ufleba an/da TiToeul maTgans erTi da imave kre-
ditoris mimarT daekisros valdebulebis Sesrulebis valde-
buleba.

movaleTa solidarul movaleebad miCnevisaTvis aucilebelia,
rom isini kreditoris winaSe valdebulebis Sesrulebaze iy-
vnen pasuxismgebeli. aRniSnuli urTierTobidan gamomdina-
re, TiToeuli solidaruli movale kreditoris erTi da
imave Sesrulebis interesis mTlian dakmayofilebaze unda
iyos valdebuli, rac imaSi gamoixateba, rom kreditors sa-
kuTari Sexedulebisamebr, nebismieri movalisagan Tanab-
rad unda SeeZlos valdebulebis mTliani an nawilobrivi
Sesrulebis moTxovna.

ssk-is 464-e muxlis Tanaxmad, solidaruli valdebuleba Se-
saZlebelia sami safuZvliT warmoiSvas: xelSekruleba, kano-
ni da valdebulebis sagnis ganuyofloba (Numerus Clausus).
kanonis safuZvelze warmoSobili solidaruli valdebulebis
SemTxvevebi samoqalaqo kodeqsSi sakmaod mravladaa. magali-
Tad, ssk-is 998.1. da 937.1. muxlebi.311

310 susg #as-401-2019, 25 ivnisi, 2020, aseve, susg #as-132-2019, 30 ivnisi,
2021.

311 susg #as-559-2019, 04 dekemberi, 2019, #as-163-2020, 23 seqtemberi,
2020, #as-433-2020, 19 noemberi, 2020, #as-588-2020, 6 noemberi, 2020,
#as-467-2020, 25 ivnisi, 2021.
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valdebulebis sagnis ganuyoflobis SemTxvevaSi, ramdenime mo-
vale mxolod maSin CaiTvleba solidarul movaleebad, rode-
sac TiToeul movales mTliani valdebulebis Sesruleba mar-
tom SeuZlia rom ganaxorcielos.

ssk-is 999-e muxliT gaTvaliswinebuli deliqtis ganxorcie-
lebisas, ssk-is 463-e muxlis safuZvelze, dazaralebul pirs
ar ekrZaleba, zianis anazRaurebis moTxovna erToblivad wau-
yenos, rogorc avtosatransporto saSualebis iuridiul
mflobels, ssk-is 999-e muxlis pirveli nawilisa da amave mux-
lis me-4 nawilis mesame winadadebis safuZvelze, ise satran-
sporto saSualebis mosargebles, ssk-is 992-e muxlis safuZ-
velze. am SemTxvevaSi saxezea movaleTa simravle valdebule-
baSi, valdebulebaTa erTianoba, rodesac yovel movales Ta-
visi sakuTari valdebuleba akisria kreditoris winaSe, magram
isini erTmaneTTan isea dakavSirebuli, rom qmnis solidarul
valdebulebas.312

312 susg #as-1058-2018, 30 seqtemberi, 2019.
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