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mosamarTleTa meeqvse konferencia

2007 wlis 20 oqtombers kinoTeatr
`rusTavelSi~ saqarTvelos uzenaesi sasamarTlos
Tavmjdomare konstantine kublaSvilma
mosamarTleTa me-6 konferencia gaxsna. uzenaesi
sasamarTlos Tavmjdomarem mosamarTleebs gaacno
is siaxleebi, romlebic uaxloes momavalSi
sasamarTlo sistemaSi ganxorcieldeba.  

kontantin e kublaSvilma is aubra
reformirebuli iusticiis umaRlesi sabWos
Sesaxeb, romelic aRar warmoadgens prezidentis

saTaTbiro organos. sabWoSi mosamarTleTa umravlesoba Seiqmna da igi sabolood
sasamarTlo sistemis marTvis damoukidebel organod Camoyalibda. man aseve yuradReba
gaamaxvila iusticiis umaRlesi skolis Sesaxeb, romelsac umniSvnelovanesi roli
akisria sasamarTlo sistemis miukerZoebeli, patiosani da, rac mTavaria, kvalificiuri
kadrebiT dakompleqtebaSi.  

uzenaesi sasamarTlos Tavmjdomaris gancxadebiT, sruldeba erTiani kompiuteruli
qselis Seqmna, rac uzrunvelyofs mosamarTleTaTvis axali informaciis miwodebis
uzrunvelyofis sakiTxs. TiToeul mosamarTles SeeZleba, gaecnos erTgvarovani praqtikis
ganmsazRvrel gadawyvetilebaTa programas, rac xels Seuwyobs erTiani sasamarTlo
praqtikis danergvasa da dainteresebuli pirTa dauyovnebliv informirebas.

uzenaesi sasamarTlos Tavmjdomarem aRniSna, rom mosamarTleTa teqnikuri da
materialuri pirobebis Seqmnis, marTlmsajulebis Seuferxeblad da operatiulad
ganxorcilebis mizniT‚ 2008 wels saqarTveloSi yvela sasamarTlo garemontdeba da
aRiWurveba evrostandartebis doneze. am mimarTulebiT Catarebuli intensiuri
samuSaoebis Sedegad amJamad dasrulebulia 24 sasamarTlodan 21-is sruli
rekonstruqcia da garemontebulia 12 magistrati sasamarTlo.

moxsenebis dasasruls uzenaesi sasamarTlos Tavmjdomarem aRniSna, rom reformiT
gaTvaliswinebuli yvela RonisZieba, iqneba es materialuri bazis gaumjobeseba Tu
xelfasebis zrda, emsaxureba mxolod erT mizans _ mosamarTleTa damoukideblobis
gazrdas.

konferencias gaweuli muSaobis  angariSi Caabares iusticiis umaRlesi sabWos
mdivanma valeri cercvaZem da saerTo sasamarTloebis departamentis Tavmjdomare
dimitri gegeliam. 

konferenciam daamtkica `saqarTvelos samosamarTlo eTikis wesebi~.
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sasamarTlo sxdomebi kompaqt-diskebze Caiwereba

saqarTvelos uzenaes sasamarTloSi
sasamarTlo sxdomis oqmebs kompaqt-diskebze
Caweren.

Tu dRemde saqarTvelos sasamarTloebSi
sxdomebis mimdinareobis Sesaxeb Canaweri sxdomis
mdivnebis mier keTdeboda, amieridan, axali
kompiuteruli programis amoqmedebis Semdeg,
sasamarTlo procesi specialur kompaqt-diskze
Caiwereba.

uzenaesi sasamarTlos Tavmjdomare
konstantine kublaSvilma ganacxada, rom ̀ saqmeTa
ganxilvis daCqarebisa da sxdomebis Sesaxeb

informaciis sizustisa da sajaroobis amaRlebis mizniT saqarTvelos yvela
sasamarTloSi gaTvaliswinebulia sasamarTlo procesis teqnikuri fiqsaciis specialuri
sistemis danergva. am sistemis meSveobiT sinqronulad, cifrul formatSi Caiwereba
sxdomis mimdinareoba.  sxdomis damTavrebisTanave ganxorcieldeba sasamarTlo procesis
Cawera kompaqt-diskze da amoibeWdeba TandarTuli sxdomis mokle oqmi. sxdomis
audioCanaweri SeiZleba wakiTxul iqnes nebismier multimediur kompiuterze. aRniSnuli
sistema ukve moqmedebs saqarTvelos uzenaes sasamarTloSi.~

mxaris moTxovniT‚ procesis dasrulebisTanave igi kompaqt-disks operatiulad
miiRebs. kompaqt-diskis meSveobiT, drois zusti monakveTis gansazRvriT, mxares CanawerSi
SeeZleba sxdomis saintereso nawilis wakiTxva da mosmena.

sxdomebis kompaqt-diskebze Caweris specialuri sistema 2008 wlis bolomde
amoqmeddeba sxva sasamarTloebSic, rac xels Seuwyobs sxdomebis Sesaxeb zusti
informaciis Senaxvas, gavrcelebas, saqmeTa ganxilvis daCqarebasa da, Sesabamisad,
swrafi da efeqturi marTlmsajulebis ganxorcielebas.

siaxleebisiaxleebisiaxleebisiaxleebisiaxleebi
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sisxlis samarTlis saqmeebze sasamarTloebSi
~̀gaidlainebs~ gamoiyeneben

qarTul marTlmsajulebaSi seriozuli siaxlea
_ qarTuli sasamarTloebi seqtembridan, sisxlis
sam arTlis saqm e ebis ganxilvis dros ,
saxelmZRvanelo winadadebebs‚ e.w. `gaidlainebs~
iyeneben. amgvari saxis praqtika amerikis SeerTebul
StatebSi  1984 wlidan moqmedebs.

sasamarTloSi `gaidlainis~ moqmedeba
konkretuli danaSaulis Cadenis dros Sesabamisi
garemoebis gaTvaliswinebiT konkretul sasjelze
miTiTebas gulisxmobs.

rekomendaciebs Tveebis manZilze amuSavebdnen
uzenaes sasamarTlosTan arsebul sasamarTlo

praqtikis Seswavlis, ganzogadebisa da mosamarTleTaTvis saxelmZRvanelo winadadebebis
ganmsazRvrel mudmivmoqmed komisiaSi. 2007 wlis 28 ivliss am komisiis saqmianobis
pirveli Sedegi _ samasgverdiani krebuli uzenaesi sasamarTlos Tavmjdomarem
JurnalistebisTvis gamarTul brifingze waradgina.

konstantine kublaSvilma brifingze ganacxada: `komisiam ganazogada sasamarTlo
praqtika da sisxlis samarTlis kodeqsis Sesabamis muxlebTan dakavSirebiT Camoayaliba
saxelmZRvanelo winadadebebi, romlebsac gamoiyenebs TiToeuli mosamarTle konkretul
saqmeze  gadawyvetilebis miRebis dros. saxelmZRvanelo winadadebebi detalurad
gansazRvraven, Tu ra sasjeli unda daniSnos mosamarTlem ama Tu im muxliT piris
msjavrdebis dros Sesabamisi garemoebebis arsebobis an ararsebobis SemTxvevaSi. es
winadadebebi da, aseve, Tavad mosamarTleTa mier SemuSavebuli rekomendaciebi moicavs
sasamarTloebSi yovelwliurad ganxilul saqmeTa daaxloebiT 80 procents~.

mosamarTleebis gancxadebiT, am rekomendaciebis gamoyenebiT ramdenime TveSi
sasamarTloebSi sisxlis samarTlis normebis gamoyenebisa da sasjelis Sefardebis
erTgvarovneba miiRweva. Tavis mxriv, komisiis wevrTa gancxadebiT, es niSnavs, rom
saxelmZRvanelo winadadebebiT da rekomendaciebiT faqtobrivad cxadi gaxdeba
prokurorebisa da advokatebisaTvis, rom konkretul saqmeSi arsebuli konkretuli
garemoebebis SemTxvevaSi gansasjels miusjian zustad 4 welsa da 6 Tves, da ara,
magaliTad, 4-s an 5-s, an sam-naxevars, an, miTumetes, 6 wels da a.S. Sedegad, faqtobrivad,
sasjelTan dakavSirebiT sabolood gamoiricxeba isedac ukidures minimumamde dasuli
faruli garigebebi, amasTan, kidev ufro moimatebs saproceso SeTanxmebaTa raodenoba,
rac, daaCqarebs marTlmsajulebas da sasamarTlo process gaxdis ufro gamWvirvales,
swrafs, obieqtursa da miukerZoebels.

calkeul SemTxvevebSi‚ Tuki saqmeSi sxva
mniSvnelovani garemoebebic gamoikveTeba, mosamarTles
SeeZleba miTiTebuli sasjelebis Semcireba an gazrda
eqvs Tvemde vadiT. `veravin da veraferi, Tavad
mosamarTleebis garda, amas ver Secvlis. es aris
mosamarTleTa obieqturobis, miukerZoeblobis, saerTo
jamSi ki damoukideblobis erT-erTi yvelaze
realuri, Zlieri da mniSvnelovani safuZveli~, _
ganacxada uzenaesi sasamarTlos Tavmjdomarem.
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amerikeli mosamarTlis jon uolkeris viziti

uzenaes sasamarTloSi

2007 wlis zafxulSi aSS-is prezidentis _ jorj buSis biZaSvilis, mosamarTle
jon uolkeris protokoliT gaTvaliswinebuli 45-wuTiani viziti uzenaes sasamarTloSi
sam saaTs gagrZelda. Sexvedras uzenaesi sasamarTlos Tavmjdomare konstantine
kublaSvili, Tavmjdomaris moadgile zaza meiSvili da amerikis iuristTa asociaciis

warmomadgenlebi eswrebodnen.
   uzenaes sasamarTlos TavmjdomaresTan
Sexvedris Semdeg jon uolkerma sasamarTlos
Senoba daaTvaliera da STabeWdilebebi
Jurnalistebs gauziara: `uzenaesi sasamarTlos
TavmjdomaresTan Sexvedris xangrZlivoba saubris
saintereso detalebma ganapiroba. Cveni saubari
Seexeboda im umniSvnelovanes sasamarTlo reformas,
romelic dRes xorcieldeba Tqvens qveyanaSi. bevri
saintereso cvlilebis Sesaxeb miviRe srulyofili
informacia. Cemi gamocdilebis gaTvaliswinebiT

ukve SemiZlia vTqva, rom saqarTveloSi yvelaferi keTdeba samarTliani, gamWvirvale
sasamarTlo sistemis Sesaqmnelad. vici, rom warsulSi Tqvens sazogadeobas ar
hqonda sasamarTlos  mimarT  ndoba,  magram, darwmunebuli var, rom dRes mimdinare
reformebis Sedegad sazogadoebaSi es ndoba aucileblad gaizrdeba. male sazogadoeba
darwmundeba, rom qarTuli sasamarTlo namdvilad damoukidebeli, miukerZoebelia da
iRebs iseT gadawyvetilebebs, romlebic realurad adamianTa interesebs emsaxureba.
batoni kublaSvilis xelmZRvanelobiT sasamarTlo aucileblad SeiZens am avtoritets.
   aRfrTovanebuli var miRweuli SedegiT da darwmunebuli var ufro mets miaRwevT~
_ ase Seafasa  amerikelma mosamarTlem qarTul sasamarTlo sistemaSi mimdinare
reformebi.
   amerikel mosamarTlesTan Sexvedra dadebiTad Seafasa uzenaesi sasamarTlos 
Tavmjdomaremac: `batoni uolkeri Tavadac mosamarTlea, Tanac gamocdili mosamarTle,
amitom mas sasamarTlosTan dakavSirebuli bevri sakiTxi ainteresebda. igi Caatarebs
specialur trenings mosamarTleebisTvis Tbilissa da baTumSi. treinigis Tema iqneba
mosamarTlis unar-Cvevebi. darwmunebuli var, baton uolkers ukve aqvs Camoyalibebuli
sakuTari Sexeduleba qarTul sasamarTlo sistemaze da mixaria, rom Cven mier
gaweul saqmianobas dadebiTad afasebs~.
   uzenaes sasamarTloSi vizitis garda uolkeri saapelacio sasamarTlos
Tavmjdomares da iusticiis umaRlesi sabWos mdivansac Sexvda.

siaxleebisiaxleebisiaxleebisiaxleebisiaxleebi
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estoneli mosamarTleebi stumrad saqarTveloSi

1 1 s e qte m b ers TbilisSi estonel
mosamarTleTa delegacia Camovida. viziti
araoficialuri iyo da miznad isaxavda
saqarTvelos samarTlebrivi sistemis gacnobasa
da Tavad qveynis monaxulebas.  estoneli
mosamarTleebis 26-kaciani jgufi stumrad
uzenaes sasamarTlos ewvia. maT uzenaesi
sasamarTlos Tavmjdomare konstantine
kublaSvilma da Tavmjdomaris moadgile zaza
meiSvilma istoriuli Senoba daaTvalierebines.
Sexvedraze isaubres samarTlebrivi sakiTxebis,
qarTul sasamarTlo sistemaSi ganxorcielebuli cvlilebebis, mandaturis samsaxuris
amoqmedebisa da spiker-mosamarTlis institutis SemoRebasTan dakavSirebiT.

estonel mosamarTleTa delegaciisaTvis dagegmili iyo kulturuli da sportuli
RonisZiebebic. delegaciis wevrebi meore dRes baTumSi gaemgzavrnen.

pirvelad mosamarTleebma fici iusticiis umaRlesi

sabWos winaSe dades

2007 wlis 14 seqtembers uzenaes sasamarTloSi
mosamarTleTa ficis dadebis sazeimo ceremonia
gaimarTa. 7-ma axalma mosamarTlem: nino korZaZem,
mamuka axvledianma, manana mesxiSvilma, qeTevan
jaWvaZem, lela nozaZem, mamia fxakaZem da SoTa
nikuraZem iusticiis umaRlesi sabWos winaSe
sazeimod dado fici.

adre moqmedi kanonmdeblobiT, iusticiis
umaRlesi sabWo prezidentis saTaTbiro organo
iyo‚ romelsac prezidenti Tavmjdomareobda, amitom

mosamarTleebi fics prezidentis winaSe debdnen.
kanonmdeblobaSi Setanili cvlilebis Tanaxmad, iusticiis umaRlesi sabWo ukve

aRar aris prezidentis saTaTbiro organo, sabWos Tavmjdomare ki uzenaesi sasamarTlos
Tavmjdomarea.

axlad daniSnulma mosamarTleebma (maTgan erTi yofili advokatia, erTi _ yofili
prokurori, xolo danarCenebs aqvT sasamarTlo sistemaSi muSaobis didi gamocdileba)
ukve gaiares treningi iusticiis umaRles skolaSi. ficis dadebis Semdeg isini
saqarTvelos sxvadasxva regionSi uflebamosilebis Sesrulebas Seudgnen.

2007 wlis 16 noembers kidev rva axalma mosamarTlem dado fici‚ maT Soris _
iusticiis umaRlesi sabWos yofilma mdivanma valeri cercvaZem‚ romelic dainiSna
Tbilisis saapelacio sasamarTlos Tavmjdomared.
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saqarTvelos samosamarTlo

eTikis wesebi

preambula

saqarTvelos mosamarTleebi

acnobiereben raacnobiereben raacnobiereben raacnobiereben raacnobiereben ra, rom sazogadoebrivi rwmena sasamarTlo xelisuflebis

damoukideblobasa da miukerZoeblobaSi warmoadgens demokratiuli sazogadoebis

umTavres Rirebulebas;

acnobiereben raacnobiereben raacnobiereben raacnobiereben raacnobiereben ra, rom mosamarTlis qceva rogorc samsaxurebrivi movaleobis

Sesrulebisas, ise‚ sxva saqmianobis ganxorcielebis dros warmoadgens sazogadoebis

sasamarTlosadmi ndobis da sasamarTlo avtoritetis ganmtkicebis mniSvnelovan

safuZvels;

eyrdnobian raeyrdnobian raeyrdnobian raeyrdnobian raeyrdnobian ra saqarTvelos konstituciasa da kanonebs, aseve‚ samosamarTlo

eTikis sferoSi moqmed saerTaSoriso samarTlebriv Rirebulebebs, maT Soris‚

mosamarTleTa qcevis bangaloris principebs da evropis mosamarTleTa sakonsultacio

sabWos #3 mosazrebas mosamarTleTa profesiuli qcevis principebisa da wesebis,

kerZod‚ eTikis, Seuferebeli qcevisa da miukerZoeblobis Taobaze;

adgenenadgenenadgenenadgenenadgenen samosamarTlo eTikis wesebs, romelTa mizania marTlmsajulebis

damoukideblobis, miukerZoeblobisa da sasamarTlo xelisuflebis erTianobis ganmtkiceba,

sasamarTlo xelisuflebisadmi sazogadoebis ndobisa da rwmenis amaRleba, mosamarTlis

Tanamdebobis prestiJisa da avtoritetis dacva.

I. mosamarTlis damoukidebloba da miukerZoeblobaI. mosamarTlis damoukidebloba da miukerZoeblobaI. mosamarTlis damoukidebloba da miukerZoeblobaI. mosamarTlis damoukidebloba da miukerZoeblobaI. mosamarTlis damoukidebloba da miukerZoebloba

muxli 1

mosamarTle marTlmsajulebis ganxorcielebisas damoukidebelia da

gadawyvetilebas iRebs mxolod kanonis Sesabamisad.

muxli 2

mosamarTle unda iyos kanonisa da mosamarTlis ficis erTguli, marTlmsajulebis

ganxorcielebisas _ kanonisa da samarTlis uzenaesobis garanti. misi azri ar unda

meryeobdes politikuri, socialuri, mxaris interesis, sazogadoebrivi zemoqmedebis

an sxvagvari urTierTobis zegavlenis gamo anda kritikis SiSiT.

muxli 3

mosamarTle institucionalur da individualur doneze unda ganamtkicebdes

sazogadoebriv rwmenas marTlmsajulebis damoukideblobis, samarTlianobisa da

miukerZoeblobisadmi.
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muxli 4

mosamarTle unda ufrTxildebodes marTlmsajulebis prestiJs‚ sasamarTlo

SenobaSi Tu mis gareT ar iqceodes sasamarTlos avtoritetisa da mosamarTlis

TanamdebobisaTvis Seufereblad.

muxli 5

samosamarTlo movaleobis Sesrulebisas mosamarTle Tavisufali unda iyos

yovelgvari winaswar Seqmnili azris an Sexedulebisagan. igi unda moeridos iseT

qcevas, romelsac procesis monawileni an sazogadoeba aRiqvams winaswar Seqmnil

Sexedulebad.

muxli 6

mosamarTle sajarod ar unda gamoxatavdes uaryofiT azrs an Sexedulebas

sxva mosamarTlisa da kolegis profesionalizmsa Tu pirad Tvisebebze, agreTve‚

upativcemulod ixseniebdes sxva mosamarTlis mier saqmeze miRebul gadawyvetilebas.

muxli 7

mosamarTles ekrZaleba procesis monawileTa an/da saqmiT dainteresebuli piris

miReba, masTan komunikacia sasamarTloSi an mis gareT saqmis sasamarTloSi Sesvlis

momentidan saqmeze gamotanili sasamarTlo gadawyvetilebis kanonier ZalaSi Sesvlamde.

amasTan, mosamarTle valdebulia‚ dauyovnebliv werilobiT Seatyobinos sasamarTlos

Tavmjdomares prokuroris, advokatis an procesis sxva monawilis mier kanoniT

akrZaluli formiT komunikaciis mcdelobis Taobaze.

II. mosamarTlis kompetenturoba da gulisxmierebaII. mosamarTlis kompetenturoba da gulisxmierebaII. mosamarTlis kompetenturoba da gulisxmierebaII. mosamarTlis kompetenturoba da gulisxmierebaII. mosamarTlis kompetenturoba da gulisxmiereba

muxli 8

mosamarTle valdebulia‚ masze dakisrebuli movaleobebi ganaxorcielos jerovnad,

keTilsindisierad da saTanado gulisxmierebiT.

muxli 9

mosamarTle RirsebiTa da saTanado TavazianobiT unda epyrobodes procesis

monawileebsa da damswre sazogadoebas. amasTan, sasamarTlo sxdomis darbazSi sxdomis

Tavmjdomare (mosamarTle) valdebulia‚ uzrunvelyos wesrigis dacva, imoqmedos

kanonis Sesabamisad da procesis damswre yvela pirisagan moiTxovos koreqtuli

damokidebuleba sasamarTlos mimarT.
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muxli 10

mosamarTle valdebulia‚ uzrunvelyos procesis monawileTa kanonis winaSe

Tanasworoba. dauSvebelia, rom procesis monawilis rasobrivi, erovnuli, eTnikuri,

enobrivi, wodebrivi, Tanamdebobrivi, qonebrivi, religiuri, sqesobrivi kuTvnileba an

sxva garemoeba gavlenas axdendes mosamarTlis gadawyvetilebis kanonierebasa an misi

uflebamosilebebis saTanadod ganxorcielebaze.

muxli 11

mosamarTle pativs unda scemdes sasamarTlos personals, agreTve‚ Tvalyurs

adevnebdes, rom sasamarTlos moxele icavdes profesiuli eTikis normebs, TavSekavebulad

moqmedebdes, ar iCendes raime mikerZoebas an ar avlendes gansxvavebul damokidebulebas

mxareebis mimarT.

muxli 12

mosamarTle valdebulia‚ saTanado reagireba moaxdinos sasamarTlos moxelis,

mxaris an misi warmomadgenlis mier profesiuli eTikis normebis darRvevaze.

muxli 13

mosamarTlem profesiuli movaleobis ganxorcielebisas mopovebuli informacia

ar unda gamoiyenos piradi interesebisaTvis an sxvaTa uflebebis sazianod. dauSvebelia

msgavsi informaciis gamJRavneba mosamarTlis Tanamdebobidan gaTavisuflebis Semdegac.

muxli 14

samosamarTlo funqciebis saTanado kompetenturobiT ganxorcielebis mizniT‚

mosamarTle valdebulia‚ periodulad imaRlebdes profesiuli codnis dones da

sistematurad ecnobodes mis sferoSi mimdinare siaxleebs. igi‚ agreTve‚ xels unda

uwyobdes sasamarTlos moxeleTa profesionalizmisa da kompetenturobis amaRlebas,

aZlevdes maT saWiro rCeva-darigebas.

III. mosamarTlis masmediasTan daIII. mosamarTlis masmediasTan daIII. mosamarTlis masmediasTan daIII. mosamarTlis masmediasTan daIII. mosamarTlis masmediasTan da

sazogadoebasTan urTierTobasazogadoebasTan urTierTobasazogadoebasTan urTierTobasazogadoebasTan urTierTobasazogadoebasTan urTierToba

muxli 15

mosamarTlem azris gamoTqmis uflebiT sargeblobisas ar unda Selaxos

marTlmsajulebis Rirseba, miukerZoebloba da damoukidebloba.

muxli 16

mosamarTle masmediasTan urTierTobis dros unda moeridos sakuTari azris

gamoTqmas gansaxilvel, ganxilvis procesSi arsebul an ukve ganxiluli saqmis

Taobaze, Tu es ar exeba saqmis warmoebis organizaciul an teqnikur mxares.
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muxli 17

spiker-mosamarTle, mediis moTxovnis an am moTxovnis gareSe, gascems informacias

sasamarTlos saqmianobaze, agreTve, sazogadoebis interesebis gaTvaliswinebiT aSuqebs

sasamarTlo gadawyvetilebebs.

muxli 18

mosamarTlem masmediisTvis informaciis miwodebis dros ar unda gaaxmauros

kolegebs Soris ama Tu im sakiTxze wamoWrili dava an diskusia. amasTan, gancxadebis

gakeTebisas ar unda gaiTvaliswinos ama Tu im mxaris popularoba da am sakiTxiT

masmediis Tu xelisuflebis organoebis daintereseba.

muxli 19

mosamarTle sajarod an pirad saubarSi unda moeridos iseT gancxadebas,

romelsac SeuZlia warmoSvas safuZvliani winapiroba, romelic xels SeuSlis saqmeze

miukerZoebeli gadawyvetilebis miRebas.

muxli 20

mosamarTlem Tavis gancxadebaSi unda gamoiCinos saTanado koreqtuloba, ar

gamoiyenos Seuracxmyofeli, damamcirebeli sityvebi da gamoTqmebi an diskriminaciuli

terminologia. amasTan, mosamarTlem sasamarTlo moxelesac unda urCios amgvari

gancxadebis gakeTebisagan Tavis Sekaveba.

muxli 21

mosamarTlem yuradReba unda miaqcios‚ Tu sad da ra viTarebaSi akeTebs

gancxadebas, rom sazogadoebam ar aRiqvas igi mxolod erT organizaciasTan Tu

jgufTan mimarTebaSi. amasTan, mosamarTle yuradRebiT unda moekidos sajaro Sexvedrebze

gamosvlas, raTa misi esa Tu is mosazreba ar CaiTvalos politikur mxardaWerad an

mikerZoebad.

IV. mosamarTlis arasamosamarTlo saqmianobaIV. mosamarTlis arasamosamarTlo saqmianobaIV. mosamarTlis arasamosamarTlo saqmianobaIV. mosamarTlis arasamosamarTlo saqmianobaIV. mosamarTlis arasamosamarTlo saqmianoba

muxli 22

mosamarTlis saqmianoba, romelic ar ukavSirdeba samsaxurebriv movaleobas,

dasaSvebia, Tu igi ar ewinaaRmdegeba mosamarTlisa da sasamarTlos damoukideblobis

principebs, ar uqmnis safrTxes sasamarTlos avtoritets, ar qmnis eWvis safuZvels

samosamarTlo saqmianobis ganxorcielebisas mis obieqturobasa da miukerZoeblobaSi,

ar ewinaaRmdegeba saqarTvelos kanonmdeblobasa da am qcevis wesebs.
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muxli 23

kanoniT miniWebuli uflebamosilebis garda, mosamarTle ar SeiZleba eweodes

raime anazRaurebad saqmianobas, garda pedagogiuri, samecniero an SemoqmedebiTi

saqmianobisa, Tu igi xels ar uSlis samosamarTlo uflebamosilebis saTanadod

ganxorcielebas.

muxli 24

mosamarTlem monawileoba ar unda miiRos mis samsaxurebriv statussa da

movaleobasTan SeuTavsebel garigebaSi.

muxli 25

mosamarTle ar SeiZleba gaxdes iseTi gaerTianebis wevri, romelic erTgulebis

ficis dadebas moiTxovs anda eWvqveS ayenebs mosamarTlis reputacias, zians ayenebs

sasamarTlos avtoritets.

muxli 26

mosamarTle ar unda eweodes politikur saqmianobas. igi ar SeiZleba iyos

politikuri organizaciis wevri an asrulebdes partiul davalebas, an politikuri

organizaciis saxeliT gamodiodes sityviT.

muxli 27

mosamarTle sajarod ar unda amJRavnebdes Tavis politikur Sexedulebas.

akrZalulia misi mxridan nebismieri politikuri propaganda rogorc sasamarTlo

darbazSi, ise _ mis gareT. man‚ aseve, sajarod ar unda daafiqsiros Tavisi pozicia

saxelmwifo politikur Tanamdebobaze dasaniSni kandidatis mimarT. amasTan, mosamarTlem

sasamarTlos moxelesac unda urCios, Tavi Seikavos politikuri saqmianobis an

politikuri Sexedulebis demonstrirebisagan.

muxli 28

mosamarTles ekrZaleba gaficva. mas ara aqvs ufleba, raime motiviT koleqtiurad

Tu individualurad uari Tqvas an sxvas mouwodos samsaxurebrivi da profesiuli

movaleobis Seusruleblobisaken.
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maka salxinaSvilimaka salxinaSvilimaka salxinaSvilimaka salxinaSvilimaka salxinaSvili

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo

universitetis asocirebuli profesori

sajaro samarTlis mimarTulebiT

nikoloz SublaZenikoloz SublaZenikoloz SublaZenikoloz SublaZenikoloz SublaZe

saqarTvelos advokatTa asociaciis wevri,

advokati sisxlis samarTlis specialobiT,

Tbilisis humanitaruli universitetis maswavlebeli

sisxlis saproceso da administraciuli saproceso

SeTanxmebis Taviseburebani saqarTvelos kanonmdeblobis

mixedviT

saqarTvelos sisxlis samarTlis saproceso kanonmdeblobaSi saproceso SeTanxmebis
instituti 2004 wlis 13 Tebervlis kanoniT damkvidrda da imTaviTve farTo
samarTlebrivi msjelobis sagani gaxda. mogvianebiT, 2007 wlis dasawyisSi, SemuSavda
administraciul samarTaldarRvevaTa kodeqsis proeqti, sadac pirvelad saqarTvelos
istoriaSi safuZveli Caeyara iseT sakanonmdeblo novacias, rogoricaa administraciuli
SeTanxmeba. saqarTvelos parlamentSi dRemde ganxilvis sagania axali adminstraciul
samarTaldarRvevaTa kodeqsi, romelic, Tavis mxriv, bevr siaxles gvTavazobs, maT
Soris, administraciuli SeTanxmebis institutis SemoRebas, romelic vfiqrobT, momavalSi
mwvave samarTlebrivi diskusiebis sagnad SeiZleba iqces.

saqarTvelos kanonmdeblobiT dadgenili sisxlis samarTlis procesi metad nelia
da Tu gaviTvaliswinebT imas, rom bolo periodSi sisxlis samarTlis saqmeebi ufro
garTulda, gansakuTrebiT yuradRebas imsaxurebs procesis daCqareba.1 daCqarebuli
procesis idea saerTo samarTlis qveynebs ekuTvniT. saqarTvelos sssk-is 473-e muxlSi
mocemulia sisxlis samarTlis procesis Sekvecili warmoeba. pirdapiri  da seriozuli
mtkicebulebebis arsebobis SemTxvevaSic ki advokati uflebamosilia, Tavis klients
urCios sasamarTloSi bralis aRiareba, rac SeiZleba gaxdes sisxlis saproceso
SeTanxmebis safuZveli.  Tu gadavxedavT amerikis, evropis mowinave qveynebis kanonmdeblobas,
davrwmundebiT, rom saproceso SeTanxmeba sxvadaxvagvarad aris gagebuli. mag. aSS-Si
braldebuli calmxrivad, sakuTari Secdomis aRiarebis sanacvlod, uTanxmdeba
prokuraturas braldebis moculobaze.2 inglisisa da uelsis sasamarTloebi `bralis
aRiarebiT garigebis instituts” negatiurad uyureben. frangul sisxlis saproceso
samarTals Tu gadavxedavT, davrwmundebiT, rom zogierT danaSaulze kanoni iZleva
saqmis morigebiT damTavrebis SesaZleblobas, mag, sagadasaxado saqmeze SesaZlebelia
administraciuli organos mier eWvmitanilisaTvis faqtebis aRiarebisa da saqmis Sewyvetis
sanacvlod fiqsirebuli Tanxis gadaxda.3 es, Tavis mxriv, waagavs administraciul

1Jan pradeliJan pradeliJan pradeliJan pradeliJan pradeli. SedarebiTi sisxlis samarTali. Tbilisi, 1999 w. gv. 393.
2iqve. gv. 397.
33333n.gvenetaZe, m.turava. n.gvenetaZe, m.turava. n.gvenetaZe, m.turava. n.gvenetaZe, m.turava. n.gvenetaZe, m.turava. sisxlis samarTlis saqmeebze gadawyvetilebaTa miRebis
 meTodika, Tb. 2005w. gv. 139.
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SeTanxmebas, Tumca danaSaulis niSnebis arsebobis gamo‚ ver mivakuTvnebT am ukanasknels,
vinaidan administraciuli SeTanxmebis institutis iuridiuli buneba gansxvavebulia.

sisxlis saproceso modelis SemoRebam naTlad dagvanaxa is problemebi, romlebmac
am institutis amoqmedebis Semdgom iCina Tavi. saqarTvelos sssk-is 6791-e muxlis
Tanaxmad, sasamarTlos mier saqmis arsebiTi ganxilvis gareSe ganaCenis gamotanis
safuZvelia saproceso SeTanxmeba, xolo saproceso SeTanxmebis safuZvelia saproceso
SeTanxmeba bralze.4 saproceso SeTanxmebis dadebisas mxedvelobaSi miiReba sagamoZiebo
organoebisaTvis iseTi utyuari cnobebis miwodeba, romlebic xels Seuwyobs danaSaulis
gaxsnas. pirvelad, rodesac saqarTveloSi Semovida saproceso SeTanxmebis instituti,
mxedvelobaSi miiReboda braldebulis (gansasjelis) neba, eTanamSromla gamoZiebasTan.
2004 wlis 25 ivnisis sakanonmdeblo cvlilebiT saproceso SeTanxmebas daedo ori
safuZveli _ bralze garigeba da sasjelze SeTanxmeba, rac formaluri da araefeqturi
dayofa aRmoCnda, kerZod, bralis aRiarebisas braldebuli (gansasjeli) aRiarebs
danaSauls da eTanxmeba prokurors sasjelis mTlianad an nawilobriv Semsubuqebaze,
e.i. bralis aRiareba safuZvelia sasjelis Semcirebisas, xolo sasjelis SeTanxmebisas
braldebuls (gansasjels) ufleba aqvs, daeTanxmos prokurors sasjelis zomaze ise,
rom ar aRiaros danaSauli, anu braldebuli (gansasjeli) ar aRiarebs danaSauls.
maSin gaugebaria ris safuZvelze gansazRvravs prokurori misTvis sasjelis zomas?
am periodisaTvis saproceso SeTanxmebebis Taobaze miRebuli sasamarTlo ganaCenebi,
kanonis mixedviT, gasaCivrebas ar eqvemdebareboda, rac SeuZlebels xdida winaswari
gamoZiebisa da Semdgom sasamarTlos mier daSvebul Secdomebis aRmofxvras, saproceso
SeTanxmebis Sesaxeb miRebuli gadawyvetilebis gasaCivrebas zemdgom instanciaSi.5

2005 wlis 25 martis kanoniT cvlilebebi Sevida saqarTvelos sisxlis saproceso
kodeqsSi da sisxlis saproceso SeTanxmebis sruliad axali modeli Camoyalibda.
kerZod, saproceso SeTanxmebis moqmedi instituti misi orive safuZvliT _ SeTanxmebiT
bralsa da sasjelze _ gaTavisuflda iseTi pirobisagan, rogoricaa gamoZiebasTan
TanamSromloba da daxmareba. veTanxmebiT mecnierTa im jgufs, romlebic aRniSnaven,
rom bralze garigeba da sasjelze SeTanxmeba formaluri gayofaa da isedac
araerTgvarovan sasamarTlo praqtikas kidev ufro met problemas uqmnis.6

saproceso SeTanxmebis SeTavazeba, moqmedi kanonis Sesabamisad, rogorc prokuroris,
aseve, braldebulis (gansasjelis) da mosamarTlis uflebaa. sasamarTlo uflebamosilia,
sisxlis samarTlis arsebiTi ganxilvis gareSe gamoitanos ganaCeni, Tu arsebobs
SeTanxmeba bralze an sasjelze. saproceso SeTanxmeba formdeba werilobiT da
mtkicdeba sasamarTlo sxdomaze. saproceso SeTanxmebis dadeba SesaZlebelia, rogorc
winaswari gamoZiebisa da sisxlissamarTlebrivi devnis, aseve, saqmis sasamarTloSi
arsebiTi ganxilvis stadiaze, sasamarTlo kamaTis dawyebamde, rodesac mosamarTle
uflebamosilia, mxareebs SesTavazos saproceso SeTanxmeba.

sxvaTa Soris‚ sasamarTlo praqtika am sakiTxTan dakavSirebiT araerTgvarovania.
kerZod, praqtikaSi gvxvdeba iseTi SemTxvevebi, rodesac saapelacio sasamarTloSi
mosamarTle araTu mxareebs sTavazobs saproceso SeTanxmebas, aramed piriqiT, iyenebs

4saqarTvelos sisxlis saproceso kodeqsi, 1998w. m. 679.
5n.gvenetaZe, m.turava. n.gvenetaZe, m.turava. n.gvenetaZe, m.turava. n.gvenetaZe, m.turava. n.gvenetaZe, m.turava. sisxlis samarTlis saqmeebze gadawyvetilebaTa miRebis
 meTodika, Tb. 2005w. gv. 141.
6iqve, gv. 143.

mecnierebamecnierebamecnierebamecnierebamecniereba
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ra saqarTvelos sssk-is 529-e muxlis VI nawils, saapelacio saCivars miRebidan 2
kviris vadaSi ixilavs zepiri mosmenis gareSe sasjelis Semcirebis moTxovnisda
miuxedavad.7 gamodis, rom braldebuli (gansasjeli) am SemTxvevaSi moklebulia
uflebas, saproceso SeTanxmebis sakiTxi dasvas sasamarTlo sxdomaze. aqedan gamomdinare,
sssk-is 529-e muxlis VI nawili da 6791-e muxli ewinaaRmdegeba erTmaneTs da aseTi
SeuTavsebloba dasaxvewia.

yuradsaRebia is garemoebac, rom moqmedi sisxlis saproceso kanonmdeblobiT
saproceso SeTanxmebis dadeba daiSveba rogorc naklebad mZime, ise, mZime da gansakuTrebiT
mZime danaSaulis Camdeni braldebulis mimarT. sisxlis saproceso kanonmdeblobaSi
miTiTebulia, rom dauSvebelia damcvelis uSualo monawileobisa da braldebulis
(gansasjelis) winaswari SeTanxmebis gareSe saproceso SeTanxmebis dadeba, rac Tavis
mxriv, Cveni azriT, mizanSewonilia.

praqtikaSi aris SemTxvevebi, rodesac saqalaqo (raionul) an saapelacio
sasamarTloebSi saqmis ganxilvis stadiaze braldebuls (gansasjels) micemuli aqvs
aRiarebiTi Cveneba an raime saxis informacia sagamoZiebo organoebisaTvis da am
informaciis safuZvelze SesaZlebelia sxva danaSaulis gaxsna, xolo, Tu am danaSauls
sagamoZiebo organoebi gaxsnian mas Semdeg, rac saqme gadaigzavneba sakasacio instanciaSi,
saproceso SeTanxmebis dadebis SesaZlebloba aRar arsebobs. migvaCnia, rom sakasacio
sasamarTloSi saproceso SeTanxmebis dadebis SeuZlebloba zRudavs braladebulis
(gansasjelis) uflebebs.

sisxlis saproceso SeTanxmebis instituts, miuxedavad misi dadebiTi mxareebisa,
uaryofiTi mxareebic aqvs, kerZod, yvelaze ̀ cud” mdgomareobaSi saproceso SeTanxmebis
dadebisas aris dazaralebuli, rac SemdegSi gamoixateba: dazaralebuls, romelsac
prokurori‚ saqarTvelos sssk-is 6798-e muxlis Sesabamisad, atyobinebs saproceso
SeTanxmebis dadebis Sesaxeb, ekargeba ufleba, monawileoba miiRos rogorc mxarem
sasamarTlo ganxilvaSi da gaasaCivros saproceso SeTanxmeba. saproceso SeTanxmeba
dazaralebuls ar arTmevs samoqalaqo sarCelis uflebas. mxolod samoqalaqo sarCelis
wardgena ar niSnavs imas, rom dazaralebulis ufleba daculia. vfiqrobT, am SemTxvevaSi
saWiroa, kanonmdebelma ufro metad daicvas dazaralebulis ufleba, kerZod,
dazaralebulis Tanxmobis gareSe ar unda xdebodes saproceso SeTanxmebis dadeba,
vinaidan am SemTxvevaSi moqalaqis ufleba saproceso SeTanxmebis gasaCivrebis nawilSi
ugulebelyofilia. marTalia, saproceso SeTanxmeba am SemTxvevaSi gulisxmobs mxareTa
Soris raimeze Tanxmobas, magaliTad, bralze an sasjelze, Tumca aq ukve dazaralebuli
mxaris rolSi ar gamodis da misi uflebebi daucveli rCeba. migvaCnia, rom aRniSnuli
sakiTxi sakanonmdeblo doneze gadaxedvas saWiroebs.

saintereso sakanonmdeblo novacias warmoadgens administraciuli SeTanxmebis
instituti. saqarTvelos administraciul samarTaldarRvevaTa dRes moqmedi
kodeqsisaTvis ucxoa administraciuli SeTanxmeba, xolo  saqarTvelos administraciul
samarTaldarRvevaTa kodeqsis proeqti icnobs administraciuli SeTanxmebis instituts,
kerZod, me-IX Tavi eTmoba am metad aqtualur sakiTxs.

administraciuli SeTanxmeba ideba administraciul organosTan, gadawyvetileba
administraciuli SeTanxmebis dadebis Sesaxeb warmoadgens administraciuli organos

7ix. saapelacio sasamarTlos ganaCeni saqmeze #1/b-2092, Tb. 2007w.
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diskreciul uflebamosilebas. szak-is me-2 muxlis ̀ l” punqtis Tanaxmad,8 diskreciuli
uflebamosileba gulisxmobs uflebamosilebas, romelic administraciul organos an
Tanamdebobis pirs aniWebs Tavisuflebas, sajaro da kerZo interesebis dacvis safuZvelze
kanonmdeblobis Sesabamisi ramdenime gadawyvetilebidan SearCios yvelaze misaRebi
gadawyvetileba.

sisxlis saproceso SeTanxmebisagan gansxvavebiT, administraciuli SeTanxmeba xdeba
administraciul  saxdelze an/da mis aRsrulebis wesze. aRsaniSnavia isic, rom
administraciuli SeTanxmebiT saxdelad SeiZleba ganisazRvros mxolod jarima.

administraciuli samarTadamrRvevis interesebidan gamomdinare, administraciuli
SeTanxmebiT SeiZleba ganisazRvros jarimis gadaxdevinebis wesi (gadavadeba an
ganawilvadeba), rac ar unda aRematebodes erT kalendarul wels mxareTa mier
administraciuli SeTanxmebis xelmoweris dRidan.  am ukanasknelis SeTavazeba SeuZlia
rogorc administraciul organos, ise, samarTaldamrRvevs. administraciuli SeTanxmeba
formdeba werilobiT da mas unda daerTos administraciuli saxdelis dadebis
Sesaxeb gankarguleba.9

administraciuli SeTanxmeba, iseve, rogorc sisxlis saproceso SeTanxmeba, SesaZlebelia
gasaCivrdes. gasaCivrebis subieqti orive SemTxvevaSi samarTaldamrRvevia, kerZod,
administraciul samarTadarRvevaTa kodeqsis proeqtis 56-e muxlis Tanaxmad,
administraciuli SeTanxmeba SeiZleba gaasaCivros samarTaldarRvevis Camdenma pirma
Semdeg SemTxvevebSi: Tu administraciuli SeTanxmeba daido motyuebiT; Tu
administraciuli SeTanxmeba daido iZulebiT, ZaladobiT, muqariT an daSinebiT; Tu
administraciuli SeTanxmeba daido arauflebamosili piris mier; Tu administraciuli
SeTanxmeba daido kanonis arsebiTi moTxovnis darRveviT.10

yuradsaRebia is garemoeba, rom administraciuli SeTanxmebis dadebisas dazaralebuls
ar aqvs ufleba, gaasaCivros administraciuli SeTanxmeba. sisxlis saproceso SeTanxmebisa
da administraciuli saproceso SeTanxmebisas dazaralebulis uflebebi gasaCivrebis
kuTxiT uaryofilia. ufro metic, dazaralebuls aravin ekiTxeba, Tanaxmaa Tu ara
daidos administraciuli an sisxlis saproceso  SeTanxmeba, rac, Cveni azriT, yovlad
usamarTloa da migvaCnia, rom orive SemTxvevaSi kanonmdebeli unda zrunavdes
dazaralebulis uflebebis dacvaze. dazaralebulis Tanxobis gareSe ar unda xdebodes
arc sisxlis saproceso da arc administraciuli SeTanxmebis dadeba.

administraciul samarTadarRvevaTa kodeqsis proeqtis 54-e muxlis me-8 nawilis
Tanaxmad, administraciuli SeTanxmeba ar aTavisuflebs administraciuli
samarTadarRvevis Camdens samoqalaqo pasuxismgeblobisagan. saqarTvelos sisxlis
saproceso kodeqsis 6791 muxlis me-8 nawilis Tanaxmadac, braldebuli saproceso
SeTanxmebis dadebis miuxedavad ar Tavisufldeba samoqalaqo pasuxismgeblobisagan.
Cveni azriT, es muxli met-naklebad amsubuqebs dazaralebulis samarTlebriv
mdgomareobas im SemTxvevaSi, Tu samarTaldamrRvevma materialuri ziani miayena
dazaralebuls. es ki, Cveni azriT, mizaSewonilia.

gansxvaveba sisxlis da administraciul SeTanxmebas Soris isaa, rom sisxlis
saparoceso SeTanxmebis dadeba SesaZlebelia mxolod mosamarTlis mier, xolo

8saqarTvelos zogadi administarciuli kodeqsi, 1999w. m.2. ̀ l” punqti.
9saqarTvelos administraciul samarTadarRvevaTa kodeqsis proeqti, Tb, 2007w.
10iqve, muxli 56.
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administraciuli SeTanxmeba daideba administraciuli organos mier da am SemTxvevaSi
sasamarTlo ar iRebs monawileobas. amasTan gasaTvaliswinebelia isic, rom sisxlis
saproceso SeTanxmebis dadebis SemTxvevaSi, SeTanxmeba xdeba sasjelze, rac iwvevs
piris nasamarTlobas,11 administraciuli SeTanxmebis dadebisas ki administraciuli
pasuxismgebloba ar iwvevs nasamarTlobas (sxvaTa Soris, administraciul
samarTadarRvevaTa dRes moqmedi kodeqsis Tanaxmadac administraciuli pasuxismgebloba
nasamarTlobas ar iwvevs).

yuradsaRebia aseve Tanxis odenobis gansazRvra sisxlis saproceso SeTanxmebis dadebisas.
moqmedi sisxlis saproceso kodeqsi ar gansazRvravs saproceso SeTanxmebis dadebisas
Tanxis minimums da maqsimums, rac, Tvis mxriv, praqtikaSi bevr sirTuleebs qmnis. magaliTad,
SesaZlebelia mobiluri telefonis qurdobisaTvis saproceso SeTanxmeba moxdes 100000
larze da Tanamdebobis piris mier uflebamosilebis gadametebis SemTxvevaSi saproceso
SeTanxmeba gaformdes 10000 larze, rac, Cveni azriT, yovlad gaumarTlebelia. es
sakiTxi mxolod mosamarTlis Sefasebis sagani ar unda iyos da sasurvelia, kanonmdebelma
gansazRvros danaSaulTa kategoriis mixedviT savaraudo Tanxis odenoba. es, Tavis mxriv,
Tavidan agvacilebs bevr gaugebrobas da usamarTlobas. sxvaTa Soris, arc administraciuli
SeTanxmebis dadebisas ar aris gaTvaliswinebuli jarimis maqsimumi da minimumi, ramac,
Cveni azriT, momavalSi SesaZlebelia bevri problema warmoSvas.

da bolos, migvaCnia, rom saqarTveloSi sisxlis saproceso SeTanxmebis  da
administraciuli SeTanxmebis institutebis SemoReba droulia, Tuki gaviTvaliswinebT
sazRvargareTis mowinave qveynebis gamocdilebas, Tumca qarTuli modeli met srulyofas
da daxvewas moiTxovs.

anotaciaanotaciaanotaciaanotaciaanotacia

naSromSi ganxilulia ori mniSvnelovani instituti: sisxlis saproceso SeTanxmeba
da administraciuli SeTanxmeba. SedarebiTi meTodis gamoyenebis safuZvelze ganxilulia
am institutebis problematuri sakiTxebi. kerZod, sisxlis da administraciuli
SeTanxmebis dadebis wesi, aRsrulebis da gasaCivrebis sakiTxebi da sxva.

statiis dawera ganapiroba im garemoebam, rom saqarTvelos sisxlis samarTlis
saproceso kanonmdeblobaSi saproceso SeTanxmebis instituti 2004 wlis 13 Tebervlis
kanoniT damkvidrda da imTaviTve farTo samarTlebrivi msjelobis sagani gaxda.
mogvianebiT, 2007 wlis dasawyisSi‚ SemuSavda administraciul samarTaldarRvevaTa
kodeqsis proeqti, sadac pirvelad saqarTvelos istoriaSi safuZveli Caeyara iseT
sakanonmdeblo novacias, rogoricaa administraciuli SeTanxmeba. saqarTvelos
parlamentSi dRemde ganxilvis sagania axali administraciul samarTaldarRvevaTa
kodeqsi, romelic‚ Tavis mxriv‚ bevr siaxles gvTavazobs, maT Soris‚ administraciuli
SeTanxmebis institutis SemoRebas, romelic  momavalSi‚ vfiqrobT, mwvave samarTlebrivi
diskusiebis sagani SeiZleba gaxdes.

statiaSi yuradRebaa gamaxvilebuli sisxlis saproceso SeTanxmebis da
administraciuli SeTanxmebis iuridiul bunebaze, maT Teoriul da praqtikul aspeqtebze,
rac daxmarebas gauwevs iuristebs am sakiTxebis siRrmiseul SeswavlaSi.

11www.supremecourt.ge z. meiSvili,z. meiSvili,z. meiSvili,z. meiSvili,z. meiSvili, o. jo o. jo o. jo o. jo o. jorbenaZerbenaZerbenaZerbenaZerbenaZe. saqarTvelos sisxlis saproceso kodeqsis
 komentarebi. 2006 wlis red. gv. 930.
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RESUME

The article deals with the institute of plea bargaining under the Criminal and Administrative
laws of Georgia. It provides the comparative analyses of the problem areas associated with the
institute, with particular focus on the procedures for entering into the criminal and administrative
plea bargaining agreements, rules of their enforcement, appeal, etc.

The institute of plea bargaining has been the subject of extensive legal debate ever since it was
introduced by virtue of the Criminal Procedures Law on 13th February 2004. In early 2007 the
Code of Administrative Offences was drafted, introducing a legal innovation in the form of the
administrative plea bargaining for the first time in the history of Georgia.

The newly drafted Code of Administrative Offences is being reviewed by the Parliament. The
Code introduces a number of novelties, including the administrative plea bargaining agreements,
which are likely to become the subject of the future heated legal discussions.

The article highlights the legal nature and theoretical and practical aspects of the two agreements
and is intended to assist legal experts in exploring the issues raised therein.
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qarTuli antireketuli kanonmdeblobis zogierTi problemuri

sakiTxis SedarebiT-samarTlebrivi analizi

reketi, reketuli dajgufeba da reketiri qarTuli sisxlis samarTlisTvis novacias
warmoadgens. termini reketi Cvens kanonmdeblobaSi 2004 wlidan damkvidrda, amitom
qarTul iuridiul literaturaSi im dromde ar arsebobda am terminis ganmarteba.
zogadad vicodiT, rom reketi aris gamoZalva1. 2005 wlis 20 dekembers ki amoqmedda
specialuri kanoni `organizebuli danaSaulisa da reketis Sesaxeb”. amis garda,
saqarTvelos sisxlis samarTlis saproceso kanonmdeblobiTac reketiris mimarT
mTeli rigi SezRudvebi iqna gaTvaliswinebuli.

qarTulma antireketulma normebma Tavidanve kiTxvebi dabada rogorc TeoriaSi,
ise, praqtikaSi. materialuri samarTlis TvalsazrisiT, bundovania antireketuli
normebis mizani, regulaciis sfero, problema Seiqmna danaSaulis sxvadasxva formebidan
misi gamijvnisas. aRniSnuli mizezebis gamo, axali antireketuli normebiaRniSnuli mizezebis gamo, axali antireketuli normebiaRniSnuli mizezebis gamo, axali antireketuli normebiaRniSnuli mizezebis gamo, axali antireketuli normebiaRniSnuli mizezebis gamo, axali antireketuli normebi
praqtikulad umoqmedoa.praqtikulad umoqmedoa.praqtikulad umoqmedoa.praqtikulad umoqmedoa.praqtikulad umoqmedoa. saqarTvelos uzenaesi sasamarTlos statistikisasaqarTvelos uzenaesi sasamarTlos statistikisasaqarTvelos uzenaesi sasamarTlos statistikisasaqarTvelos uzenaesi sasamarTlos statistikisasaqarTvelos uzenaesi sasamarTlos statistikisa
da informatizaciis gayofilebis informaciiT, sasamarTlo warmoebaSida informatizaciis gayofilebis informaciiT, sasamarTlo warmoebaSida informatizaciis gayofilebis informaciiT, sasamarTlo warmoebaSida informatizaciis gayofilebis informaciiT, sasamarTlo warmoebaSida informatizaciis gayofilebis informaciiT, sasamarTlo warmoebaSi
reketTan dakavSirebuli sisxlis samarTlis saqmeebi ar ganxilula: `2005-reketTan dakavSirebuli sisxlis samarTlis saqmeebi ar ganxilula: `2005-reketTan dakavSirebuli sisxlis samarTlis saqmeebi ar ganxilula: `2005-reketTan dakavSirebuli sisxlis samarTlis saqmeebi ar ganxilula: `2005-reketTan dakavSirebuli sisxlis samarTlis saqmeebi ar ganxilula: `2005-
2007 wlebSi ar Semosula saqmeebi ssk-is 172007 wlebSi ar Semosula saqmeebi ssk-is 172007 wlebSi ar Semosula saqmeebi ssk-is 172007 wlebSi ar Semosula saqmeebi ssk-is 172007 wlebSi ar Semosula saqmeebi ssk-is 171 1 1 1 1 da 224da 224da 224da 224da 2241 1 1 1 1  muxlebiT” muxlebiT” muxlebiT” muxlebiT” muxlebiT”22222.....

problemaSi garkvevis survilma gvibiZga SeerTebuli Statebis antireketuli
kanonmdeblobis Seswavlisaken, romelic, SeiZleba iTqvas, ideur qvakuTxeds warmoadgens
msgavsi Sinaarsis qarTuli normebisTvis.

sabWoTa kavSiris rRvevis Semdeg, nacionaluri saxelmwifoebis xelisuflebis
sisustis, socialuri kontrolis araefeqturad ganxorcielebis  gamo organizebulma
danaSaulma didi masStabi SeiZina. me-20 saukunis bolos postsabWouri respublikebis
umravlesobaSi TiTqmis erTnairi mdgomareoba Seiqmna: organizebul danaSaulTa Sedegad
adamianTa erTma jgufma xelT igdo ara mxolod didi simdidre da gavlena axlad
aRmocenebul sabazro ekonomikaze, aramed SeaRwia xelisuflebis yvela StoSi. qarTveli
kanonmdebeli Seecada, gamoeyenebina organizebul danaSaulTan brZolaSi warmatebuli
qveynebis gamocdileba da aRniSnul movlenasTan sisxlissamarTelbrivi RonisZiebebiT
daewyo brZola. vfiqrobT, rom qarTveli kanonmdebeli ZiriTadad daeyrdno aSS-s
`statuts reketuli da korumpirebuli organizaciebis Sesaxeb”,3 radganac qarTuli
antireketuli normebi aSkarad ganicdis `rikos” kanonis zegavlenas. aSS-s
kanonmdeblobis efeqturoba organizebul danaSaulTa winaaRmdeg brZolaSi sayovelTaod

1o. gamyreliZeo. gamyreliZeo. gamyreliZeo. gamyreliZeo. gamyreliZe. saqarTvelos sisxlis samarTlis kodeqsis ganmarteba. Tbilisi 2005 w. gv.150-e.
2saqarTvelos uzenaesi sasamarTlo, sasamarTlo statistikisa da informatizaciis ganyofilebis
 #63-k pasuxi Cvens 2007 wlis 6 seqtembris werilze.
3statuti reketuli da korumpirebuli organizaciebis Sesaxeb (Racketeer, influenced and Corrupt
  Organizations [RICO] statute) qvemoT moxseniebuli iqneba rogorc `riko”.
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aRiarebulia. vfiqrobT, nebismieri qveynis kanonmdebeli, romelsac survili aqvs, Seqmnas
efeqturi samarTlebrivi aqti organizebul danaSaulTa winaaRmdeg, aucileblad
unda gaecnos im koncefciebs, romlebzedac dafuZnebulia aSS-Si organizebul
danaSaulTa winaaRmdeg mimarTuli normebi.4

SevecadeT‚ Segveswavla amerikis SeerTebuli Statebis antireketuli normebi
aramxolod zogadad, zedapirulad, aramed gavrkveuliyaviT im ZiriTad fuZemdeblur
principebsa da koncefciebSi, romlebze dayrdnobiTac iqca zemoaRniSnuli normebi
organizebul danaSaulTa winaaRmdeg mimarTul efeqtur iaraRad. aRniSnuli amocanis
Sesrulebis Semdeg SedarebiT-samarTlebrivi, istoriuli, SedarebiT-istoriuli,
formalur-logikuri, dogmaturi, sistemur-struqturuli meTodebis gamoyenebiT
gamogverkvia:

1. ramdenad efeqturad moergo antireketuli normebi saqarTvelos sisxlis
samarTlis kodeqsis sistemas, rogor SeeTavsa arsebul samarTlebriv institutebs;

2. antireketuli normebis regulirebis sfero, definiciuri problemebi;
3. ramdenad efeqturia antireketuli normebi organizebul danaSaulTa winaaRmdeg

brZolaSi.

1 .1 .1 .1 .1 . kriminalizaciis sazrisikriminalizaciis sazrisikriminalizaciis sazrisikriminalizaciis sazrisikriminalizaciis sazrisi

termini `organizeba” warmoiSva berZnuli sityvidan _ `̀̀̀̀organon”””””  da frangulidan
_ `̀̀̀̀organiser~. aRniSnuli sityva berZnulad niSnavs `instruments, iaraRs”, rac
Seexeba frangul termins, igi ganimarteba rogorc ̀ mowesrigeba, dagegmva, gaerTianeba”.

`organizebuli danaSaulis” cnebaSi moiazreba dagegmili, winaswar mofiqrebuli
da momzadebuli devianturi qceva. rac Seexeba ̀ organizebul danaSaulebriv saqmianobas”,
masSi unda vigulisxmoT calkeul `organizebul danaSaulTa” erToblioba. pirTa
jgufis mier ganxorcielebuli `organizebuli danaSaulebrivi saqmianoba” udevs
safuZvlad `organizebul danaSauls”.5

`organizebuli danaSauli” arsebiTad jgufuri danaSaulis erT-erTi saxea.6 jgufuri
danaSaulis Sesaxeb normebi mocemulia saqarTvelos ssk-is me-7 TavSi. jgufuri
organizebulobis niSnebi SeiZleba veZioT TanamonawileobaSi (ssk-is 23-e mux.), agreTve,
jgufuri danaSaulis iseT saxeebSi, rogoricaa danaSauli, Cadenili jgufis mier
winaswari SeTanxmebiT (ssk-is 27-e mux. naw. me-2) da danaSauli, Cadenili organizebuli
jgufis mier (ssk-is 27-e mux. naw. me-3).

qarTuli sisxlis samarTlis kodeqsis mixedviT, reketirobis garda dasjadia
`ukanono SeiaraRebuli formirebis Seqmna an xelmZRvaneloba, anda masSi monawileoba”
(ssk-is 223-e mux.), `qurduli samyaros wevroba, kanonieri qurdoba” (ssk-is 2231

mux.), `banditizmi” (ssk-is 224-e mux.), `teroristuli organizaciis Seqmna an
xelmZRvaneloba, anda masSi monawileoba” (ssk-is 327-e mux.) da sxva. yvela

4dawvrilebiT ix: g.goraSvili g.goraSvili g.goraSvili g.goraSvili g.goraSvili “organizebuli danaSaulobis kriminalizaciis SedarebiT –
samarTlebrivi analizi”, sadoqtori seminari, Tbilisis iv. javaxiSvilis saxelmwifo universitetis
iuridiuli fakulteti, 2006 w.
5ix: Êðè ìè í îë îãèÿ. Ó÷åáíèê äëÿ âóçîâ. Ï î ä î á ù. ðåä. ä.þ .í . ï ð î ô. À .....È .....Äîëã îâ îé. Ì . 2002. ñ. 67-69.
6ix: z. wulaiaz. wulaiaz. wulaiaz. wulaiaz. wulaia. kriminologia, zogadi nawili, Tb. 2003w. gv. 225.
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zemoCamoTvlili norma organizebuli jgufis specialuri, kriminalizebuli formaa.
saqarTvelos kanonmdeblobis mixedviT, jerjerobiT ar arsebobs organizebulsaqarTvelos kanonmdeblobis mixedviT, jerjerobiT ar arsebobs organizebulsaqarTvelos kanonmdeblobis mixedviT, jerjerobiT ar arsebobs organizebulsaqarTvelos kanonmdeblobis mixedviT, jerjerobiT ar arsebobs organizebulsaqarTvelos kanonmdeblobis mixedviT, jerjerobiT ar arsebobs organizebul
danaSaulTa winaaRmdeg mimarTuli zogadi norma.danaSaulTa winaaRmdeg mimarTuli zogadi norma.danaSaulTa winaaRmdeg mimarTuli zogadi norma.danaSaulTa winaaRmdeg mimarTuli zogadi norma.danaSaulTa winaaRmdeg mimarTuli zogadi norma. zemoaRniSnuli specialurizemoaRniSnuli specialurizemoaRniSnuli specialurizemoaRniSnuli specialurizemoaRniSnuli specialuri
normebi organizebul danaSaulTa  mxolod konkretul gamovlinebebsnormebi organizebul danaSaulTa  mxolod konkretul gamovlinebebsnormebi organizebul danaSaulTa  mxolod konkretul gamovlinebebsnormebi organizebul danaSaulTa  mxolod konkretul gamovlinebebsnormebi organizebul danaSaulTa  mxolod konkretul gamovlinebebs
aregulirebs, magram maT gareT mouwesrigebeli rCeba danaSaulebriviaregulirebs, magram maT gareT mouwesrigebeli rCeba danaSaulebriviaregulirebs, magram maT gareT mouwesrigebeli rCeba danaSaulebriviaregulirebs, magram maT gareT mouwesrigebeli rCeba danaSaulebriviaregulirebs, magram maT gareT mouwesrigebeli rCeba danaSaulebrivi
saqmianobis sakmaod didi wre.saqmianobis sakmaod didi wre.saqmianobis sakmaod didi wre.saqmianobis sakmaod didi wre.saqmianobis sakmaod didi wre. aSS-s nacionaluri usafrTxoebis sabWos 2000
wlis moxsenebaSi, organizebul danaSaulebriobasTan brZolis sakiTxebTan dakavSirebul
kritikul winadadebebSi aRiniSna, rom ̀ yofili sabWoTa kavSiris arc  erT respublikaSi
ar aris kanonebi, romlebic SesaZleblobas miscemda samarTaldamcav organoebs,
pasuxisgebaSi miecaT danaSaulebrivi qmedebis Cadenis mizniT gaerTianebuli pirebi
da ara mxolod isini, vinc ukve Caidina danaSauli.”7

SeerTebul StatebSi ̀ rikos” kanoni mimarTulia organizebuli danaSaulis winaaRmdeg.
`rikos~ miRebisas, 1970 wels, kongresis mizani iyo mafiisa da sxva danaSaulebrivi
sindikatebis gavlenis Sesusteba, xolo Semdeg _ maTi sruli gaZeveba aSS-s ekonomikidan.8

`kongresi adgens, rom organizebuli danaSaulebrioba SeerTebul StatebSi aris
metad rTuli, mravalferovani da farTod gavrcelebuli movlena. yovelwliurad
mravali miliardi dolariT zaralobs amerikis ekonomika ukanono Zaladobis,
TaRliTobisa da korufciis Sedegad”.9

`riko” gaTvaliswinebulia SeerTebuli Statebis kodeqsis me-18 nawilis 96-e
TavSi, §§ 1961_1968 (Chapter 96 of Title 18 of the United States Code, 18 U.S.C. § 1961
through 18 U.S.C. § 1968). igi organizebul danaSaulTa winaaRmdeg brZolis kanonis
nawils warmoadgens (901(a).10 SeerTebuli Statebis uzenaesi sasamarTlos ganmartebiT,
`rikos” meSveobiT organizebuli danaSaulis yvela gamovlinebaze unda
ganxorcielebuliyo mZlavri dartyma.11

rogorc vnaxeT, amerikis SeerTebul StatebSi `rikos” kanonis miReba miznad
isaxavda organizebul danaSaulTa winaaRmdeg brZolas, igive mizani amoZravebda
qarTvel kanonmdebelsac, rodesac 2004 wels sisxlis samarTlis kodeqsSi Seitana
antireketuli norma, xolo 2005 wels Seqmna specialuri kanoni `organizebuli
danaSaulisa da reketis Sesaxeb”, romlis pirvelive muxlSi naTqvamia, rom `am
kanonis mizania, xeli Seuwyos organizebuli danaSaulis, qurduli samyarosa da
reketis winaaRmdeg brZolas da Tavidan acilebas”.  erTgvari miznis miuxedavad,
rogorc qvemoT davinaxavT, aRmoCnda mTeli rigi problemebisa, romelTa gamoc qarTuli
antireketuli normebi gacilebiT uunaro aRmoCnda organizebul danaSaulTa winaaRmdeg
brZolaSi, vidre _ maTi amerikuli analogi.

7The report of Advice of National Safety,  International crime threat assessment, chapter I, Global Context of International
Crime 2000, Ïåðåâ îä í à ðóññêèé ÿçûê, Âëàäèâîñòîêñêèé Öåíòð ï î èçó÷åíèþ îðãà íèç îâà í í îé ïðåñòóïíîñòè
À.Â. Ï î í î ì àðåíêî , Å.Â.Êðàâ÷å íêî , 2001 c. 18.  ix: www.crime.vl.ru

8ix: http://www.ricoact.com/ricoact/faq.asp
9ix: http://graham.main.nc.us/~bhammel/INS/RICO.html#CRMPEN.  Section 1 of Pub. L. 91-452.
10unda aRiniSnos agreTve is faqtoric, rom amJamad garda federaluri kanonisa, ukve 29 Statma
 miiRo sakuTari `rikos~ kanoni (http://www.labex.ru/page/inzk_usa_uk_8.html).
11ix: Weiner  J. RIKO , Terrorism and extraterritorially: can RIKO reach foreign conduct? p.15
  www.nesl.edu/intljournal/vol1indx.cfm
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2 .2 .2 .2 .2 . Tavisufali interpretaciis koncefciaTavisufali interpretaciis koncefciaTavisufali interpretaciis koncefciaTavisufali interpretaciis koncefciaTavisufali interpretaciis koncefcia

SeerTebuli Statebis kongresma SeimuSava e.w. `Tavisufali interpretaciis”`Tavisufali interpretaciis”`Tavisufali interpretaciis”`Tavisufali interpretaciis”`Tavisufali interpretaciis”
koncefcia, romlis mixedviTac: `SesaZlbelia mocemuli kanonis debulebebis`SesaZlbelia mocemuli kanonis debulebebis`SesaZlbelia mocemuli kanonis debulebebis`SesaZlbelia mocemuli kanonis debulebebis`SesaZlbelia mocemuli kanonis debulebebis
Tavisufali interpretireba amave kanonSi aRwerili miznebis misaRwevad”Tavisufali interpretireba amave kanonSi aRwerili miznebis misaRwevad”Tavisufali interpretireba amave kanonSi aRwerili miznebis misaRwevad”Tavisufali interpretireba amave kanonSi aRwerili miznebis misaRwevad”Tavisufali interpretireba amave kanonSi aRwerili miznebis misaRwevad”.12

ar arsebobs sisxlis samarTlis kanoni, romelic msgavs debulebas Seicavdes. ufro
metic, tradiciulad miRebulia, rom sisxlissamarTlebrivi normebi dawerili unda
iyos erTmniSvnelovnad da nebismieri gaukrkvevloba unda gadawydes braldebulis
sasargeblod.

`Tavisufali interpretirebis” koncefcia gamomdinareobs TviTon organizebuli
danaSaulebriobis, rogorc movlenis, mravalmxrivobidan, agreTve, misi zusti iuridiuli
definiciis SemuSavebis sirTulidan. organizebul danaSaulTa cvalebadoba da
dinamiuroba sisxlis samarTlis kanonisgan aranakleb moqnilobas moiTxovs, raTa
dausjeli ar darCes arc erTi damnaSave mxolod imis gamo, rom sisxlis samarTali
ar aregulirebs sazogadoebrivi urTierTobis konkretul sferos. `rikos” kanoni ar
SezRudula organizebul danaSaulTa manamde arsebuli eTnikuri stereotipebiT.
misTvis mniSvnelovania ara danaSaulis forma, aramed Sinaarsi. misi avtorebi iyeneben
zogad terminebs da Tavs arideben organizebuli danaSaulis cnebis ganmartebas.13

`kongresma specialurad gaafarTova kanonis moqmedebis farglebi, raTa ar daetovebina
mcire xvrelic ki, romlis gamoyenebiTac organizebul danaSaulSi monawileni
gadaurCebodnen pasuximgeblobas.” 14

`rikos” farTo samarTalganmarteba SesaZleblobas iZleva, aRniSnuli kanoni
gamoyenebul iqnes im SemTxvevebis drosac, romlebic misi miRebis momentisTvis ar
iyo gaTvaliswinebuli, agreTve, iseT ̀ rTul saqmeebSi . . . (romlebic) ar regulirdeba
samarTlis tradiciuli normebiT da sazogadoebaSi iwvevs Zlier uaryofiT emocias”15

`rikos” debulebebis Tavisufali interpretaciis magaliTi iyo aSS-Si gaxmaurebuli
sasamarTlo procesi `aSS turkettes winaaRmdeg~, romlis drosac aSS-s uzenaesma
sasamarTlom ganmarta, rom `organizacia”, romelic kriminalur saqmianobas eweva, ar
aris aucilebeli, iyos Seqmnili legalur safuZvelze, igi SeiZleba iyos de-faqto
warmonaqmni da `SezRudviTi ganmarteba `organizaciisa”, rogorc mxolod legalur
safuZvelze Seqmnili iuridiuli pirisa, gamoiwvevs kanonis (`rikos~) profilaqtikuri
funqciebis ugulebelyofas”16

qarTul sisxlis samarTalSi `Tavisufali interpretaciis” koncefciisqarTul sisxlis samarTalSi `Tavisufali interpretaciis” koncefciisqarTul sisxlis samarTalSi `Tavisufali interpretaciis” koncefciisqarTul sisxlis samarTalSi `Tavisufali interpretaciis” koncefciisqarTul sisxlis samarTalSi `Tavisufali interpretaciis” koncefciis
gaziareba, vfiqrobT, mxolod im SemTxvevaSi iqneba mizanSewonili, Tukigaziareba, vfiqrobT, mxolod im SemTxvevaSi iqneba mizanSewonili, Tukigaziareba, vfiqrobT, mxolod im SemTxvevaSi iqneba mizanSewonili, Tukigaziareba, vfiqrobT, mxolod im SemTxvevaSi iqneba mizanSewonili, Tukigaziareba, vfiqrobT, mxolod im SemTxvevaSi iqneba mizanSewonili, Tuki
amiT winaaRmdegoba ar Seiqmneba legalobis zogadsamarTlebramiT winaaRmdegoba ar Seiqmneba legalobis zogadsamarTlebramiT winaaRmdegoba ar Seiqmneba legalobis zogadsamarTlebramiT winaaRmdegoba ar Seiqmneba legalobis zogadsamarTlebramiT winaaRmdegoba ar Seiqmneba legalobis zogadsamarTlebriv priv priv priv priv princiinciinciinciinci pTan.pTan.pTan.pTan.pTan.
kanonierebis principi asaxulia saqarTvelos sisxlis samarTlis kodeqsis pirvel da

12Racketeer, influenced and Corrupt Organizations statute, § 1961; Liberal Construction of Provisions; Supersedure
  of Federal or State Laws; Authority of Attorneys Representing United States Section 904 of title IX of Pub. L. 91-45
13ix: Weiner J. dasaxelebuli naSromi, gv. me-15.
14ix : Cormaney  M.  Rico in Russia: effective control of organized crime or anoter empty promise? Ïåðåâ îä
  Ì .  Áóðÿê, 2002 ã. http://www.crime.vl.ru/docs/stats/stat_145.htm
15ix : Cormaney  M. dasaxelebuli naSromi.
16ix:  http://www.ipsn.org/court_cases/us_v_turkette-supreme-1981-06-17.htm
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meSvide muxlebSi da `vlindeba ara marto danaSaulis aspeqtiT, aramed sasjelis
aspeqtiTac”17. aqedan gamomdenare, organizebul danaSaulTan brZolis egidiTorganizebul danaSaulTan brZolis egidiTorganizebul danaSaulTan brZolis egidiTorganizebul danaSaulTan brZolis egidiTorganizebul danaSaulTan brZolis egidiT
kanonierkanonierkanonierkanonierkanonierebis prebis prebis prebis prebis princiinciinciinciinci pis ugulebelyofa gamarTlebulad ar migvaCnia.pis ugulebelyofa gamarTlebulad ar migvaCnia.pis ugulebelyofa gamarTlebulad ar migvaCnia.pis ugulebelyofa gamarTlebulad ar migvaCnia.pis ugulebelyofa gamarTlebulad ar migvaCnia.

aSS-Si gaacnobieres is faqtori, rom `rikos” “Tavisufali interpretaciis”`rikos” “Tavisufali interpretaciis”`rikos” “Tavisufali interpretaciis”`rikos” “Tavisufali interpretaciis”`rikos” “Tavisufali interpretaciis”
S es a Zlebloba warmoSobs s a m arTlebriv i TviTn e bobis s aSiSroeb as .S e s a Zlebloba warmoSobs s a m arTlebriv i TviTn e bobis s aSiSroeb as .S e s a Zlebloba warmoSobs s a m arTlebriv i TviTn e bobis s aSiSroeb as .S e s a Zlebloba warmoSobs s a m arTlebriv i TviTn e bobis s aSiSroeb as .S e s a Zlebloba warmoSobs s a m arTlebriv i TviTn e bobis s aSiSroeb as .
zemoaRniSnuli problemis dasaregulireblad aSS-is iusticiis saministroSi Seiqmna
organizebul danaSaulTan da reketTan brZolis specialuri ganyofileba (`OCRS~),
romlis amocanas Seadgens `rikos” kanonis gamoyenebaze zedamxedveloba. `rikos”
kanoniT sisxlissamarTlebrivi devnis dawyebisaTvis aucilebelia zemoaRniSnuli
ganyofilebis sanqcia. igi amavdroulad Tvalyurs adevnebs sasamarTlo warmoebaSi
arsebul saqmeebs.18

2004 wlis 24 ivnisis kanoniT qarTvelma kanonmdebelma, CvenTvis sruliad gaugebari
mizezis gamo, antireketuli norma moaTavsa sisxlis samarTlis zogad nawilSi (171

mux.), riTac mas damoukidebeli, sanqciiT aRWurvili, danaSaulis saxe waarTva.
amasTan, zogadi nawiliT aRwerili antireketuli norma ssk-is gansakuTrebuli nawilis
mxolod erTi danaSaulis gamoZalvisgamoZalvisgamoZalvisgamoZalvisgamoZalvis (ssk-is 181-e mux.) _ SemadgenlobaSi aisaxa
damamZimebeli garemoebis saxiT. Seiqmna iseTi suraTi, TiTqos aSS-Si organizebulSeiqmna iseTi suraTi, TiTqos aSS-Si organizebulSeiqmna iseTi suraTi, TiTqos aSS-Si organizebulSeiqmna iseTi suraTi, TiTqos aSS-Si organizebulSeiqmna iseTi suraTi, TiTqos aSS-Si organizebul
danaSaulTa winaaRmdeg mimarTuli yvelaze mkacri da moqnili kanonidanaSaulTa winaaRmdeg mimarTuli yvelaze mkacri da moqnili kanonidanaSaulTa winaaRmdeg mimarTuli yvelaze mkacri da moqnili kanonidanaSaulTa winaaRmdeg mimarTuli yvelaze mkacri da moqnili kanonidanaSaulTa winaaRmdeg mimarTuli yvelaze mkacri da moqnili kanoni
saqarTveloSi gamoZalvis erT-erT damamZimebel garemoebamde `dakninda”...saqarTveloSi gamoZalvis erT-erT damamZimebel garemoebamde `dakninda”...saqarTveloSi gamoZalvis erT-erT damamZimebel garemoebamde `dakninda”...saqarTveloSi gamoZalvis erT-erT damamZimebel garemoebamde `dakninda”...saqarTveloSi gamoZalvis erT-erT damamZimebel garemoebamde `dakninda”...
am mosazrebis sawinaaRmdegod SeiZleba iTqvas, rom zogad nawilSi reketis cnebis
gaTvaliswinebiT kanonmdebelma Seqmna misi farTod gamoyenebis winapiroba, amovida ra
`rikos” `Tavisufali interpretaciis”`Tavisufali interpretaciis”`Tavisufali interpretaciis”`Tavisufali interpretaciis”`Tavisufali interpretaciis” koncefciidan. es Tu asea, unda iTqvas, rom
normis farTod gamoyenebis pirobebis SeqmniT, kanonmdebelma imdenad amorfuli gaxada
171 muxlis regulaciuri sfero, rom norma exeba xuTi wlis ganmavlobaSi ganmeorebul
TiTqmis yvela danaSauls. `Tavisufali interpretacia” ver ganxorcieldeba,`Tavisufali interpretacia” ver ganxorcieldeba,`Tavisufali interpretacia” ver ganxorcieldeba,`Tavisufali interpretacia” ver ganxorcieldeba,`Tavisufali interpretacia” ver ganxorcieldeba,
Tu gaurkvevelia, ris interpretacias vaxdenT da es interpretacia raTu gaurkvevelia, ris interpretacias vaxdenT da es interpretacia raTu gaurkvevelia, ris interpretacias vaxdenT da es interpretacia raTu gaurkvevelia, ris interpretacias vaxdenT da es interpretacia raTu gaurkvevelia, ris interpretacias vaxdenT da es interpretacia ra
mizans emsaxureba.mizans emsaxureba.mizans emsaxureba.mizans emsaxureba.mizans emsaxureba. SeerTebul StatebSi `Tavisufali interpretaciis” koncefcia
emsaxureba organizebuli danaSaulis winaaRmdeg brZolas, amisTvis `riko” adgens
`predikatul danaSaulTa” CamonaTvals, gansazRvravs ra reketuli saqmianobis saxeebs
da awesebs Sesabamis sasjels. qarTuli normis mixedviT ki ganusazRvrelia reketuli
saqmianobis saxeebi. 2006 wlis 15 ivlisis kanonis 2242006 wlis 15 ivlisis kanonis 2242006 wlis 15 ivlisis kanonis 2242006 wlis 15 ivlisis kanonis 2242006 wlis 15 ivlisis kanonis 22411111-e muxli antireketul-e muxli antireketul-e muxli antireketul-e muxli antireketul-e muxli antireketul
normebSi SeiZleba wingadadgmul nabijad miviCnioT, radganac aRniSnulinormebSi SeiZleba wingadadgmul nabijad miviCnioT, radganac aRniSnulinormebSi SeiZleba wingadadgmul nabijad miviCnioT, radganac aRniSnulinormebSi SeiZleba wingadadgmul nabijad miviCnioT, radganac aRniSnulinormebSi SeiZleba wingadadgmul nabijad miviCnioT, radganac aRniSnuli
novaciis wyalobiT norma sanqciiT aRiWurva da damoukidebeli danaSaulisnovaciis wyalobiT norma sanqciiT aRiWurva da damoukidebeli danaSaulisnovaciis wyalobiT norma sanqciiT aRiWurva da damoukidebeli danaSaulisnovaciis wyalobiT norma sanqciiT aRiWurva da damoukidebeli danaSaulisnovaciis wyalobiT norma sanqciiT aRiWurva da damoukidebeli danaSaulis
saxed Camoyalibda sisxlis samarTlis kerZo nawilis sistemaSi, magramsaxed Camoyalibda sisxlis samarTlis kerZo nawilis sistemaSi, magramsaxed Camoyalibda sisxlis samarTlis kerZo nawilis sistemaSi, magramsaxed Camoyalibda sisxlis samarTlis kerZo nawilis sistemaSi, magramsaxed Camoyalibda sisxlis samarTlis kerZo nawilis sistemaSi, magram
kvlav gaurkvevelia, ra moiazreba reketul saqmianobad. Tu davuSvebT, romkvlav gaurkvevelia, ra moiazreba reketul saqmianobad. Tu davuSvebT, romkvlav gaurkvevelia, ra moiazreba reketul saqmianobad. Tu davuSvebT, romkvlav gaurkvevelia, ra moiazreba reketul saqmianobad. Tu davuSvebT, romkvlav gaurkvevelia, ra moiazreba reketul saqmianobad. Tu davuSvebT, rom
kanonmdebels reketi gamoZalvis erT-erTi saxed miaCnia,  maSin kanonmdebels reketi gamoZalvis erT-erTi saxed miaCnia,  maSin kanonmdebels reketi gamoZalvis erT-erTi saxed miaCnia,  maSin kanonmdebels reketi gamoZalvis erT-erTi saxed miaCnia,  maSin kanonmdebels reketi gamoZalvis erT-erTi saxed miaCnia,  maSin usazrisoausazrisoausazrisoausazrisoausazrisoa
gamoZalvis ori Semadgenlobis _ zogadis da specialuris _ arseboba imgamoZalvis ori Semadgenlobis _ zogadis da specialuris _ arseboba imgamoZalvis ori Semadgenlobis _ zogadis da specialuris _ arseboba imgamoZalvis ori Semadgenlobis _ zogadis da specialuris _ arseboba imgamoZalvis ori Semadgenlobis _ zogadis da specialuris _ arseboba im
dros, rodesac gaurkvevelia, riTi gansxvavdeba isini erTmaneTisgan.dros, rodesac gaurkvevelia, riTi gansxvavdeba isini erTmaneTisgan.dros, rodesac gaurkvevelia, riTi gansxvavdeba isini erTmaneTisgan.dros, rodesac gaurkvevelia, riTi gansxvavdeba isini erTmaneTisgan.dros, rodesac gaurkvevelia, riTi gansxvavdeba isini erTmaneTisgan.

17ix: sisxlis samarTlis zogadi nawili, saxelmZRvanelo, avtorTa koleq. gamomcemloba ̀ meridiani”
 Tbilisi 2007 w. gv.18.
18 http://www.labex.ru/page/inzk_usa_uk_8.html
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3 .3 .3 .3 .3 . pasuxismgeblobis erTobliobis koncefciapasuxismgeblobis erTobliobis koncefciapasuxismgeblobis erTobliobis koncefciapasuxismgeblobis erTobliobis koncefciapasuxismgeblobis erTobliobis koncefcia

saqarTvelos sisxlis samarTls kodeqsis me-171 muxlisa da `organizebuli
danaSaulisa da reketis Sesaxeb” saqarTvelos kanonis me-2 muxlis pirveli nawilis
mixedviT, `reketi aris Semosavlis an sxvagvari qonebrivi sargeblis sistematurad
miRebis mizniT warmoebuli araerTjeradi da organizebuli saqmianoba, romelic
dakavSirebulia ganzraxi danaSaulis CadenasTan (Tu nasamarTloba ar aris
gaqarwylebuli an moxsnili), Tu igi ganxorcielda orjer mainc xuTi kalendaruli
wlis ganmavlobaSi, romelSic ar Sedis reketiris dapatimrebisa da sasjelis moxdis
vada.” e.i. qarTuli kanonmdeblobis mixedviT, piri reketirad CaiTvleba mxolod im
SemTxvevaSi, Tu igi xuTi wlis ganmavlobaSi aranakleb orjer Caidens ganzrax
danaSauls. aRniSnuli koncefcia `pasuxismgeblobis erTobliobis” saxeliTaaaRniSnuli koncefcia `pasuxismgeblobis erTobliobis” saxeliTaaaRniSnuli koncefcia `pasuxismgeblobis erTobliobis” saxeliTaaaRniSnuli koncefcia `pasuxismgeblobis erTobliobis” saxeliTaaaRniSnuli koncefcia `pasuxismgeblobis erTobliobis” saxeliTaa
cnobili da sisxlis samarTalSi erTgvar siaxles warmoadgenscnobili da sisxlis samarTalSi erTgvar siaxles warmoadgenscnobili da sisxlis samarTalSi erTgvar siaxles warmoadgenscnobili da sisxlis samarTalSi erTgvar siaxles warmoadgenscnobili da sisxlis samarTalSi erTgvar siaxles warmoadgens19. . . . . mas safuZveli
amerikis SeerTebuli StatebSi `rikos” kanonis miRebam daudo da mimarTulia
organizebuli jgufebis wevrebis pasuxismgeblobisa da sasjelis maqsimaluri
gamkacrebisken, sazogadoebisTvis am ukanasknelTa mometebuli saSiSroebis gamo.

`riko aris erTaderTi sisxlis samarTlis statuti, romelic SesaZleblobas
aZlevs braldebis mxares, warmoadginos danaSaulebrivi organizaciis saqmianobis
sruli  suraTi, organizebuli damnaSaveebis `ojaxis” saxiT. imis magier, rom
sisxlissamarTlebrivi devna ganaxorcielos mxolod romelime mcire jgufis
xelmZRvanelisa da misdami daqvemdebarebuli ramdenime damnaSavis mimarT, am ukanasknelTa
mier Cadenili erTi romelime danaSaulis gamo, braldeba uflebamosilia, daadanaSaulos
organizebuli damnaSaveebis mTeli `ojaxi”. . . Cadenili erTi romelimeCadenili erTi romelimeCadenili erTi romelimeCadenili erTi romelimeCadenili erTi romelime
danaSaulebrivi aqtis mtkicebis nacvlad, `riko~ SesaZleblobas iZleva,danaSaulebrivi aqtis mtkicebis nacvlad, `riko~ SesaZleblobas iZleva,danaSaulebrivi aqtis mtkicebis nacvlad, `riko~ SesaZleblobas iZleva,danaSaulebrivi aqtis mtkicebis nacvlad, `riko~ SesaZleblobas iZleva,danaSaulebrivi aqtis mtkicebis nacvlad, `riko~ SesaZleblobas iZleva,
dadgindes piris mTeli danaSaulebrivi saqmianoba misi cxovrebis manZilzedadgindes piris mTeli danaSaulebrivi saqmianoba misi cxovrebis manZilzedadgindes piris mTeli danaSaulebrivi saqmianoba misi cxovrebis manZilzedadgindes piris mTeli danaSaulebrivi saqmianoba misi cxovrebis manZilzedadgindes piris mTeli danaSaulebrivi saqmianoba misi cxovrebis manZilze.”20

~rikos” mixedviT, Tu piri, an pirTa jgufi, aTi wlis ganmavlobaSi orjer Caidens
gaTvaliswinebuli ormocdaaTze meti danaSaulidan (40-ze meti federaluri da 9
saxelmwifo danaSaulidan) erT-erTs, aSS-s atorneis (federaluri bralmdebeli,
SeniSvna Cvenia - g. goraSvili), braldebis safuZvelze SeiZleba cnobil iqnes
reketirad.21 `rikos” kanoni 1961-e paragrafSi adgens sakmaod vrcel CamonaTvals im
deliqtebisa, romlebic iTvleba ̀ reketul saqmianobad”. aRniSnul saqmianobad miCneulia,
magaliTad, `hobsis” kanonis darRveva22, fulis gaTeTreba, mkvleloba, mZevlad xelSi
Cagdeba, meqrTameoba, TaRliTobis sxvadasxva saxeebi, samarTalwarmoebisaTvis xelis
SeSla, naqurdalis saerTaSoriso gadazidva, kreditis ukanonod miReba da a.S.23

`pasuximgeblobis erTobliobis” koncefciis SinaarsSi gasarkvevad unda mivuTiToT,
rom aSS-s `rikos” kanoni moqmedebas iwyebs danaSaulis ganmeorebis SemTxvevaSi.
ganmeorebuli danaSauli unda miekuTvnebodes e.w. `sakontrolo deliqtebis” jgufs.
amas garda, aSS-s uzenaesi sasamarTlos ganmartebiT, Cadenil danaSauls unda axasiaTebdes

19ix: HTTP://SOSRUSSIA.COM/ANALYSE/LIBRARY/CLUSA/PAGE2/
20Abadinsky H. Organized Crime. Nelson-Hall publishers. Chicago. ïåðåâî ä ñ àíãë.-ÑÏá.: Èçäàòåëñòâî Ñ.-
   Ïåòåðáóðãñêî ãî  ó íèâåðñèòåòà. 2002 c. 542
21ix: http://www.labex.ru/page/inzk_usa_uk_8.html
22ix: 18 U.S.C. sec. 1951 (1982) (prohibiting extortionate or violent enterference with interstate or foreign commerce).
23ix: 18 U.S.C, CHAPTER 96—RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS, § 1961.
   Definitions.
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`urTierTdakavSirebuloba” da `unda arsebobdes safrTxe aRniSnuli qmedebebis
gagrZelebisa”24. `rikos” kanoniT, piri pasuxs agebs ara calkeuli danaSaulisaTvis,
aramed mis mier Cadenili yvela danaSaulisTvis, radganac miiCneva, rom igi organizebul
danaSaulebriv saqmianobas eweva. qarTul sisxlis samarTalSi `pasuximgeblobis
erTobliobis” koncefciis analogi ̀ danaSaulis simravleSi” SeiZleba veZioT. moviazrebT
araerTgzis danaSauls (ssk-is me-15 mux.), danaSaulTa erTobliobas (ssk-is me-16
mux.) da danaSaulis recidivs (ssk-is me-17 mux.).

 aSS-s `pasuximgeblobis erTobliobis” koncefciasa da qarTul `danaSaulisaSS-s `pasuximgeblobis erTobliobis” koncefciasa da qarTul `danaSaulisaSS-s `pasuximgeblobis erTobliobis” koncefciasa da qarTul `danaSaulisaSS-s `pasuximgeblobis erTobliobis” koncefciasa da qarTul `danaSaulisaSS-s `pasuximgeblobis erTobliobis” koncefciasa da qarTul `danaSaulis
simravles” Soris is gansxvavebaa, rom, Tu saqarTveloSi danaSaulissimravles” Soris is gansxvavebaa, rom, Tu saqarTveloSi danaSaulissimravles” Soris is gansxvavebaa, rom, Tu saqarTveloSi danaSaulissimravles” Soris is gansxvavebaa, rom, Tu saqarTveloSi danaSaulissimravles” Soris is gansxvavebaa, rom, Tu saqarTveloSi danaSaulis
gameorebis SemTxvevaSi piri pasuxs agebs mis mier Cadenili konkretuligameorebis SemTxvevaSi piri pasuxs agebs mis mier Cadenili konkretuligameorebis SemTxvevaSi piri pasuxs agebs mis mier Cadenili konkretuligameorebis SemTxvevaSi piri pasuxs agebs mis mier Cadenili konkretuligameorebis SemTxvevaSi piri pasuxs agebs mis mier Cadenili konkretuli
danaSaulisaTvis da gameoreba miiCneva pasuximgeblobis damamZimebeldanaSaulisaTvis da gameoreba miiCneva pasuximgeblobis damamZimebeldanaSaulisaTvis da gameoreba miiCneva pasuximgeblobis damamZimebeldanaSaulisaTvis da gameoreba miiCneva pasuximgeblobis damamZimebeldanaSaulisaTvis da gameoreba miiCneva pasuximgeblobis damamZimebel
garemoebad, aSS-Si `sakontrolo deliqtebis” gameoreba Tvisobrivad axaligaremoebad, aSS-Si `sakontrolo deliqtebis” gameoreba Tvisobrivad axaligaremoebad, aSS-Si `sakontrolo deliqtebis” gameoreba Tvisobrivad axaligaremoebad, aSS-Si `sakontrolo deliqtebis” gameoreba Tvisobrivad axaligaremoebad, aSS-Si `sakontrolo deliqtebis” gameoreba Tvisobrivad axali
danaSaulis Semadgenlobas iZleva da Cveulebrivi sisxlis samarTlisdanaSaulis Semadgenlobas iZleva da Cveulebrivi sisxlis samarTlisdanaSaulis Semadgenlobas iZleva da Cveulebrivi sisxlis samarTlisdanaSaulis Semadgenlobas iZleva da Cveulebrivi sisxlis samarTlisdanaSaulis Semadgenlobas iZleva da Cveulebrivi sisxlis samarTlis
normebis nacvlad piri pasuxs agebs `rikos” mixedviT.normebis nacvlad piri pasuxs agebs `rikos” mixedviT.normebis nacvlad piri pasuxs agebs `rikos” mixedviT.normebis nacvlad piri pasuxs agebs `rikos” mixedviT.normebis nacvlad piri pasuxs agebs `rikos” mixedviT.

  reketirobis ZiriTad niSnad saqarTvelos sisxlis samarTlis kodeqsis 171, 2241

muxlebisa da `organizebuli danaSaulisa da reketis Sesaxeb” specialuri kanoniT
moiazreba organizebuli danaSaulebrivi saqmianoba, danaSaulis simravle ki aRniSnuli
organizebulobis gamoxatvis formaa. `rogorc ssk 171 muxlis Sinaarsidan irkveva,
reketi danaSaulis simravlisa da jgufuri danaSaulis institutebis mijnaze dgas.
saxeldobr, reketis ganmartebis Tanaxmad, damnaSave unda moqmedebdes araerTjeradad
da organizebulad”25 pozicia imis Sesaxeb, rom ̀ araerTjeradoba” da ̀ organizebuloba”
reketis cnebis TanabarmniSvnelovani niSnebia”26, SeiZleba damatebiT dazustdes im
TvalsazrisiT, rom danaSaulis gameoreba xuTi wlis ganmavlobaSi organizebulidanaSaulis gameoreba xuTi wlis ganmavlobaSi organizebulidanaSaulis gameoreba xuTi wlis ganmavlobaSi organizebulidanaSaulis gameoreba xuTi wlis ganmavlobaSi organizebulidanaSaulis gameoreba xuTi wlis ganmavlobaSi organizebuli
danaSaulebrivi saqmianobis mimaniSnebelia. danaSaulis simravle am SemTxvevaSidanaSaulebrivi saqmianobis mimaniSnebelia. danaSaulis simravle am SemTxvevaSidanaSaulebrivi saqmianobis mimaniSnebelia. danaSaulis simravle am SemTxvevaSidanaSaulebrivi saqmianobis mimaniSnebelia. danaSaulis simravle am SemTxvevaSidanaSaulebrivi saqmianobis mimaniSnebelia. danaSaulis simravle am SemTxvevaSi
aris Sinaarsis gamoxatvis forma da ara TviTon Sinaarsi. ar SeiZlebaaris Sinaarsis gamoxatvis forma da ara TviTon Sinaarsi. ar SeiZlebaaris Sinaarsis gamoxatvis forma da ara TviTon Sinaarsi. ar SeiZlebaaris Sinaarsis gamoxatvis forma da ara TviTon Sinaarsi. ar SeiZlebaaris Sinaarsis gamoxatvis forma da ara TviTon Sinaarsi. ar SeiZleba
Sinaarsi gavaigivoT formasTan, anu reketirobis Sinaarsobrivi niSani misiSinaarsi gavaigivoT formasTan, anu reketirobis Sinaarsobrivi niSani misiSinaarsi gavaigivoT formasTan, anu reketirobis Sinaarsobrivi niSani misiSinaarsi gavaigivoT formasTan, anu reketirobis Sinaarsobrivi niSani misiSinaarsi gavaigivoT formasTan, anu reketirobis Sinaarsobrivi niSani misi
organizebuli danaSaulis erT-erTi saxisadmi kuTvnilebaa. aqedan gamomdinare‚organizebuli danaSaulis erT-erTi saxisadmi kuTvnilebaa. aqedan gamomdinare‚organizebuli danaSaulis erT-erTi saxisadmi kuTvnilebaa. aqedan gamomdinare‚organizebuli danaSaulis erT-erTi saxisadmi kuTvnilebaa. aqedan gamomdinare‚organizebuli danaSaulis erT-erTi saxisadmi kuTvnilebaa. aqedan gamomdinare‚
normis moTavseba ssk-is danaSaulTa simravlis TavSi (muxli 17normis moTavseba ssk-is danaSaulTa simravlis TavSi (muxli 17normis moTavseba ssk-is danaSaulTa simravlis TavSi (muxli 17normis moTavseba ssk-is danaSaulTa simravlis TavSi (muxli 17normis moTavseba ssk-is danaSaulTa simravlis TavSi (muxli 1711111) moxda) moxda) moxda) moxda) moxda
formaluri da ara Sinaarsobrivi niSniT da winaaRmdegobaSi modis aRniSnuliformaluri da ara Sinaarsobrivi niSniT da winaaRmdegobaSi modis aRniSnuliformaluri da ara Sinaarsobrivi niSniT da winaaRmdegobaSi modis aRniSnuliformaluri da ara Sinaarsobrivi niSniT da winaaRmdegobaSi modis aRniSnuliformaluri da ara Sinaarsobrivi niSniT da winaaRmdegobaSi modis aRniSnuli
normis kriminalizaciis sazrisTan da bunebasTan.normis kriminalizaciis sazrisTan da bunebasTan.normis kriminalizaciis sazrisTan da bunebasTan.normis kriminalizaciis sazrisTan da bunebasTan.normis kriminalizaciis sazrisTan da bunebasTan.

4 .4 .4 .4 .4 . sakontrolo deliqtTa koncefciasakontrolo deliqtTa koncefciasakontrolo deliqtTa koncefciasakontrolo deliqtTa koncefciasakontrolo deliqtTa koncefcia

`pasuxismgeblobis erTobliobis” koncefciasTan kavSirSi unda ganvixiloT
`sakontrolo deliqtTa”`sakontrolo deliqtTa”`sakontrolo deliqtTa”`sakontrolo deliqtTa”`sakontrolo deliqtTa” (` (` (` (` (`predicate offences~) ~) ~) ~) ~) koncefcia. aRniSnuli koncefciis
Tanaxmad, `rikos” kanonis amoqmedebisTvis pirma unda ganaxorcielos minimum ori
sakontrolo (predikatuli) danaSauli 10 wlis ganmavlobaSi. ̀ sakontrolo deliqtis”
cnebaSi igulisxmeba is danaSaulebi, romlebic, aSS-s kanonmdeblobis Tanaxmad, qmnian
`rikos” Semadgenlobas da maTi amomwuravi CamonaTvali mocemulia aRniSnuli kanonis
1961-e paragrafSi (40-ze meti federaluri da 9 saxelmwifo danaSauli).27 predikatuli

24ix: http://www.ricoact.com/ricoact/faq.asp
25sisxlis samarTlis zogadi nawili, saxelmZRvanelo, avtorTa koleq. gamomcemloba ̀ meridiani”,
 Tbilisi, 2007 w. gv. 346.
26sisxlis samarTlis zogadi nawili, das. naSr. gv 346.
27ix: 18 U.S.C, CHAPTER 96—RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS, § 1961. Definitions.
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danaSaulis pirvelad Cadenis SemTxvevaSi, piri pasuxs agebs saerTo wesiT, xolo
specialuri recidivis SemTxvevaSi, anu aRniSnuli danaSaulebis xelmeored Cadenis
Semdeg, amoqmeddeba `riko”.

aSS-s uzenaesi sasamarTlos ganmartebis Tanaxmad, 10 wlis ganmavlobaSi ori
sakontrolo deliqtis ganxorcielebis garda, ̀ rikos” kanoniT pasuxisgebaSi micemisaTvis
aucilebel moTxovnas warmoadgens is, rom aRniSnuli `sakontrolo deliqtebi”
dakavSirebuli unda iyos erTmaneTTan da arsebobdes saSiSroeba danaSaulebrivi
saqmianobis gagrZelebisa.28

predikatuli deliqtebis gauTavliswinebloba qarTul antireketul normebspredikatuli deliqtebis gauTavliswinebloba qarTul antireketul normebspredikatuli deliqtebis gauTavliswinebloba qarTul antireketul normebspredikatuli deliqtebis gauTavliswinebloba qarTul antireketul normebspredikatuli deliqtebis gauTavliswinebloba qarTul antireketul normebs
faqtobrivad umoqmedod tovebs, radganac gaugebaria aRniSnuli normebisfaqtobrivad umoqmedod tovebs, radganac gaugebaria aRniSnuli normebisfaqtobrivad umoqmedod tovebs, radganac gaugebaria aRniSnuli normebisfaqtobrivad umoqmedod tovebs, radganac gaugebaria aRniSnuli normebisfaqtobrivad umoqmedod tovebs, radganac gaugebaria aRniSnuli normebis
moqmedebis farglebi, regulaciuri sfero. SeuZlebelia gaivlos mijnamoqmedebis farglebi, regulaciuri sfero. SeuZlebelia gaivlos mijnamoqmedebis farglebi, regulaciuri sfero. SeuZlebelia gaivlos mijnamoqmedebis farglebi, regulaciuri sfero. SeuZlebelia gaivlos mijnamoqmedebis farglebi, regulaciuri sfero. SeuZlebelia gaivlos mijna
danaSaulis simravlis sxva saxeebTan (araerTgzis danaSaulTan, danaSaulTadanaSaulis simravlis sxva saxeebTan (araerTgzis danaSaulTan, danaSaulTadanaSaulis simravlis sxva saxeebTan (araerTgzis danaSaulTan, danaSaulTadanaSaulis simravlis sxva saxeebTan (araerTgzis danaSaulTan, danaSaulTadanaSaulis simravlis sxva saxeebTan (araerTgzis danaSaulTan, danaSaulTa
erTobliobasTan da danaSaulis recidivTan), agreTve, organizebuli jgufiserTobliobasTan da danaSaulis recidivTan), agreTve, organizebuli jgufiserTobliobasTan da danaSaulis recidivTan), agreTve, organizebuli jgufiserTobliobasTan da danaSaulis recidivTan), agreTve, organizebuli jgufiserTobliobasTan da danaSaulis recidivTan), agreTve, organizebuli jgufis
sxva specialur saxeebTan (`qurduli samyaros wevrobasTan~, `kanoniersxva specialur saxeebTan (`qurduli samyaros wevrobasTan~, `kanoniersxva specialur saxeebTan (`qurduli samyaros wevrobasTan~, `kanoniersxva specialur saxeebTan (`qurduli samyaros wevrobasTan~, `kanoniersxva specialur saxeebTan (`qurduli samyaros wevrobasTan~, `kanonier
qurdobqurdobqurdobqurdobqurdobaaaaasTan” (ssk-is 223sTan” (ssk-is 223sTan” (ssk-is 223sTan” (ssk-is 223sTan” (ssk-is 22311111 mux.), `banditizmTan” (ssk-is 224-e mux) da mux.), `banditizmTan” (ssk-is 224-e mux) da mux.), `banditizmTan” (ssk-is 224-e mux) da mux.), `banditizmTan” (ssk-is 224-e mux) da mux.), `banditizmTan” (ssk-is 224-e mux) da
sxva).sxva).sxva).sxva).sxva).

`̀̀̀̀sakontrolo deliqtTa”sakontrolo deliqtTa”sakontrolo deliqtTa”sakontrolo deliqtTa”sakontrolo deliqtTa” (` (` (` (` (`predicate offences~) ~) ~) ~) ~) koncefciis gauTvaliswineblobamkoncefciis gauTvaliswineblobamkoncefciis gauTvaliswineblobamkoncefciis gauTvaliswineblobamkoncefciis gauTvaliswineblobam
warmoSva gaugebroba im sakiTxSi, Tu ra moiazreba reketirobaSi da romeliwarmoSva gaugebroba im sakiTxSi, Tu ra moiazreba reketirobaSi da romeliwarmoSva gaugebroba im sakiTxSi, Tu ra moiazreba reketirobaSi da romeliwarmoSva gaugebroba im sakiTxSi, Tu ra moiazreba reketirobaSi da romeliwarmoSva gaugebroba im sakiTxSi, Tu ra moiazreba reketirobaSi da romeli
danaSaulebrivi qmedebebis ganxorcieleba warmoadgens reketul saqmianobas.danaSaulebrivi qmedebebis ganxorcieleba warmoadgens reketul saqmianobas.danaSaulebrivi qmedebebis ganxorcieleba warmoadgens reketul saqmianobas.danaSaulebrivi qmedebebis ganxorcieleba warmoadgens reketul saqmianobas.danaSaulebrivi qmedebebis ganxorcieleba warmoadgens reketul saqmianobas.
predikatuli deliqtebis gansazRvramde qarTvelma kanonmdebelma pirvel rigSi unda
gadawyvitos, eqneba qarTul antireketul normebs aSS-s antireketuli normebis Sesabamisad
organizebul danaSaulTa winaaRmdeg mimarTuli zogadi zogadi zogadi zogadi zogadi Tu banditizmis (ssk-is 224-e
mux.), qurduli samyaros wevrobis, kanonieri qurdobis (ssk-is 2231 mux.) da sxvaTa
msgavsad organizebuli jgufis, kriminalizebuli, specialuri normis saxespecialuri normis saxespecialuri normis saxespecialuri normis saxespecialuri normis saxe. aqve unda
aRiniSnos, rom Tavis droze `rikos” kanoni ar SeizRuda organizebul danaSaulTa
manamde arsebuli eTnikuri stereotipebiT. `rrrrrikos” kanonisTvis mniSvnelovania araikos” kanonisTvis mniSvnelovania araikos” kanonisTvis mniSvnelovania araikos” kanonisTvis mniSvnelovania araikos” kanonisTvis mniSvnelovania ara
danaSaulobis forma, aramed misi Sinaarsi.danaSaulobis forma, aramed misi Sinaarsi.danaSaulobis forma, aramed misi Sinaarsi.danaSaulobis forma, aramed misi Sinaarsi.danaSaulobis forma, aramed misi Sinaarsi. `rikos” miRebamde, organizebul
danaSaulobas eTnikur dajgufebebs (koncefcia ̀ alien-conspiracy model”), gansakuTrebiT ki
italiur-amerikuls ukavSirebdnen.29 aSS-s kanonmdeblis sasaxelod unda iTqvas, rom
aqcenti gakeTda organizebul danaSaulebriobaze, rogorc zogad movlenaze da ara mis
calkeul gamovlinebebze, anu ara formaze, rogorc zemoT aRvniSneT, aramed _ Sinaarsze.
amis gamoa, rom `rikos” dRes iyeneben danaSaulTa iseTi saxeebis winaaRmdegac, romlebic
misi miRebis dros saerTod ar arsebobda30. arsebobs mosazreba `rikos” rolis zrdaze
teroristul danaSaulTa winaaRmdeg brZolis aspeqtiTac.31

qarTul antireketul kanonmdeblobas organizebuli danaSaulis winaaRmdeg
mimarTuli zogadi normis xasiaTi amJamad ar gaaCnia da amiT ukve winaaRmdegobaSi
modis amerikul analogTan. zemoaRniSnulis dasturad saqarTvelos ssk-is 2241

muxlis sanqciac sakmarisia, romelic iTvaliswinebs Tavisuflebis aRkveTas xuTidan

28ix: http://www.ricoact.com/ricoact/faq.asp
29Óãî ë î â í îå çàêî í îäàòåëüñòâî  ÑØÀ, http://sosrussia.com/analyse/library/clusa/page2/
30Cormaney  M. Rico in Russia: effective control of organized crime or anoter empty promise? Ï å ð å â î ä  Ì .
   Áóðÿê, 2002 ã. http://www.crime.vl.ru/docs/stats/stat_145.htm
31ix: Nathan Irvin & Juster Kenneth, Law Enforcement Against International Terrorists:  Use of
  the RICO Statute, 60 U. COLO. L. REV. 1989.p.564;   Weiner  J. RIKO, Terrorism and extraterritorially: can
  RIKO reach foreign conduct? p.13 www.nesl.edu/intljournal/vol1indx.cfm

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi
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aT wlamde. magaliTad, Tu piri organizebul danaSaulebriv saqmianobasmagaliTad, Tu piri organizebul danaSaulebriv saqmianobasmagaliTad, Tu piri organizebul danaSaulebriv saqmianobasmagaliTad, Tu piri organizebul danaSaulebriv saqmianobasmagaliTad, Tu piri organizebul danaSaulebriv saqmianobas
eweva da  xuTi wlis ganmavlobaSi orjer an metjer Caidens gansakuTrebiTeweva da  xuTi wlis ganmavlobaSi orjer an metjer Caidens gansakuTrebiTeweva da  xuTi wlis ganmavlobaSi orjer an metjer Caidens gansakuTrebiTeweva da  xuTi wlis ganmavlobaSi orjer an metjer Caidens gansakuTrebiTeweva da  xuTi wlis ganmavlobaSi orjer an metjer Caidens gansakuTrebiT
_ mZime danaSauls (mag. trefikingi ssk-is 143_ mZime danaSauls (mag. trefikingi ssk-is 143_ mZime danaSauls (mag. trefikingi ssk-is 143_ mZime danaSauls (mag. trefikingi ssk-is 143_ mZime danaSauls (mag. trefikingi ssk-is 14311111 mux.) Cadis‚ misi pasuxisgebaSi mux.) Cadis‚ misi pasuxisgebaSi mux.) Cadis‚ misi pasuxisgebaSi mux.) Cadis‚ misi pasuxisgebaSi mux.) Cadis‚ misi pasuxisgebaSi
micema mxolod reketirobisTvis pasuximgeblobis Semsubuqebad iqceva,micema mxolod reketirobisTvis pasuximgeblobis Semsubuqebad iqceva,micema mxolod reketirobisTvis pasuximgeblobis Semsubuqebad iqceva,micema mxolod reketirobisTvis pasuximgeblobis Semsubuqebad iqceva,micema mxolod reketirobisTvis pasuximgeblobis Semsubuqebad iqceva, rodesac
piriqiT unda iyos. amitom aRniSnuli piri pasuxisgebaSi SeiZleba mieces danaSaulTa
erTobliobisaTvis, anu reketirobisa da trefikingisTvis, gansxvavebiT aSS-s `rikos”
kanonisgan, romlic Tavis TavSi moiazrebs yvela predikatul danaSauls. aSS-s
`rikos” mixedviT, orjer an metjer predikatuli deliqtebis Cadenis SemTxvevaSi,
amasTan, Tu aRniSnul deliqtebs axasiaTebT urTierTkavSiri da arsebobs saSiSroeba
kriminaluri saqmianobis gagrZelebisa, piri pasuxs agebs ara Cveulebrivi wesiT,
aramed gacilebiT mkacrad rogorc reketiri...32

SeerTebul StatebSi, sadac organizebuli danaSauli didi mrvalferovnebiT xasiaTdeba,
`rikos” kanoni warmatebiT moqmedebs im mizezis gamo, rom, rogorc zemoT aRvniSneT, ar
ifargleba eTnikuri an sxva saxis stereotipebiT. am Tvisebis gamo organizebuli
danaSaulis Tanamedrove gamovlinebebisTvis 1970 wels miRebuli kanoni mzad aRmoCnda.
qarTvelma kanonmdebelma, Tu is gaiTvaliswinebs aSS-s gamocdilebas, unda Seqmnas
organizebul danaSaulTa winaaRmdeg mimarTuli zogadi norma, iqneba es antireketuli
normebisa Tu sxva formiT33 (formas, Cveni azriT, ara aqvs gadamwyveti mniSvneloba),
mTavaria, maTSi aisaxos is Sinaarsi da fuZemdebluri principebi,  ramac aSS-s warmateba
moutana organizebul danaSaulTa winaaRmdeg brZolaSi.

qarTuli antireketuli kanonmdeblobisTvis umniSvnelovanesia `sakontroloqarTuli antireketuli kanonmdeblobisTvis umniSvnelovanesia `sakontroloqarTuli antireketuli kanonmdeblobisTvis umniSvnelovanesia `sakontroloqarTuli antireketuli kanonmdeblobisTvis umniSvnelovanesia `sakontroloqarTuli antireketuli kanonmdeblobisTvis umniSvnelovanesia `sakontrolo
deliqtTa”deliqtTa”deliqtTa”deliqtTa”deliqtTa” (` (` (` (` (`predicate offences~)~)~)~)~) koncefciis amoqmedeba. aRniSnuli miznis koncefciis amoqmedeba. aRniSnuli miznis koncefciis amoqmedeba. aRniSnuli miznis koncefciis amoqmedeba. aRniSnuli miznis koncefciis amoqmedeba. aRniSnuli miznis
misaRwevad SeiZleba ori mimarTuleba gamovyoT:misaRwevad SeiZleba ori mimarTuleba gamovyoT:misaRwevad SeiZleba ori mimarTuleba gamovyoT:misaRwevad SeiZleba ori mimarTuleba gamovyoT:misaRwevad SeiZleba ori mimarTuleba gamovyoT:

1. saqarTvelos ssk-is 171 muxlSi reketis da reketirobis definiciis Semdeg
CamonaTvalis saxiT gaTvaliswinebul iqnes ssk-is gansakuTrebuli nawilis konkretuli
normebi, romlebsac kanonmdebeli organizebul danaSaulTa predikatul deliqtebad
CaTvlis, xolo am ukanasknelT ki daematos Sesabamisi damamZimebeli garemoeba, romelic
pirobiTad SeiZleba ase ganisazRvros: ̀ Cadenili reketiris mier”. msgavsi precendenti
saqarTvelos ssk-Si ukve gvaqvs gamoZalvis Semadgenlobis saxiT (181-e muxlis me-4
naw.). aRniSnuli gziT Tu wavalT, TavisTavad dadgeba saqarTvelos ssk-is 2241

muxlis gauqmebis aucilebloba, ris dasturadac dRevandeli mdgomareobac gamogvadgeba:
magaliTad, Tu gamoZalva Caidina reketirma, gamodis, rom man pasuxi unda agos
rogorc gamoZalvis Sesabamisi damamZimebeli garemoebiT (181-e muxlis me-4 naw.),
agreTve, reketisTvis calke (2241 muxli). aRniSnuli mdgomareoba winaaRmdegobaSi

32ix. zeviT `pasuxismgeblobis erTobliobis koncefcia”.
33Cven gvqonda mosazreba, rom axali definiciebis SemoRebis nacvlad organizebul danaSaulTa
winaaRmdeg mimarTul zogad normad `banditizmi” qceuliyo. ix: g. goraSvili `organizebuli
danaSaulobis kriminalizaciis SedarebiT – samarTlebrivi analizi”, sadoqtori seminari,
Tbilisis iv. javaxiSvilis saxelmwifo universitetis iuridiuli fakulteti, 2006 w. 58-62.

34antireketuli normebis mixedviT, piri imitom aris reketiri, rom man drois garkveul periodSi
gaimeora predikatuli danaSauli, zustad aRniSnuli gameorebis gamo isjeba igi ufro mkacrad.
(SeniSvna Cvenia).

35am konkretuli magaliTidan gamomdinareobs, rom piri isjeba reketirobisTvis (181-e muxlis
  me-4 naw.) da kidev reketul dajgufebaSi monawileobisaTvis (2241-e muxli).
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modis aramarto `sakontrolo deliqtebis” fuZemdeblur koncefciasTan,34 aramed
erTi da imave qmedebisTvis orjer dasjis dauSveblobis konstituciur principTanac.35

Tuki msjelobas sabolood SevajamebT, antireketuli normebis regulaciuri sfero
predikatuli danaSaulebis saxiT unda ganisazRvros saqarTvelos ssk-is 171 muxlSi,
konkretul sakontrolo deliqtebs daematos Sesabamisi damamZimebeli garemoeba:
`Cadenili reketiris mier”, xolo 2241 muxli gauqmebul iqnes.

2. ̀ sakontrolo deliqtTa” koncefciis amoqmedebis meore mimarTuleba, Cveni azriT,
ufro gamarTulia Sinaarsobrivi TvalsazrisiT, advilad jdeba qarTuli sisxlis
samarTlis kodeqsis sistemaSi da ufro axlos dgas aSS-s `rikos” kanonis
struqturasTanac. vfiqrobT, umjobesi iqneba saqarTvelos ssk-is 2241 muxlSi
gaTvaliswinebul iqnes reketisa da reketirobis ganmsazRvreli definicia da Semdeg
sakontrolo deliqtTa amomwuravi CamonaTvali, romelTa orjer an metjer Cadena
xuTi wlis ganmavlobaSi Sefasebuli iqneba organizebul danaSaulebriv saqmianobad.
saqarTvelos ssk-is 2241 muxli aRiWurvos ufro mkacri sanqciiT, vidre masSi Semavali
konkretuli predikatuli danaSaulebi. davuSvaT, rom reketuli saqmianobis saxeebad
saqarTvelos kanonmdebelma gansazRvra Zaladobrivi Zarcva (ssk-is 178-e muxlis me-3
nawilis “d” punqti), yaCaRoba (ssk-is 179-e mux.) da trefikingi (ssk-is 1431 mux.).
deliqtunariani piris pasuxismgeblobis sakiTxi, romelmac xuTi wlis ganmavlobaSideliqtunariani piris pasuxismgeblobis sakiTxi, romelmac xuTi wlis ganmavlobaSideliqtunariani piris pasuxismgeblobis sakiTxi, romelmac xuTi wlis ganmavlobaSideliqtunariani piris pasuxismgeblobis sakiTxi, romelmac xuTi wlis ganmavlobaSideliqtunariani piris pasuxismgeblobis sakiTxi, romelmac xuTi wlis ganmavlobaSi
orjer an metjer Caidina aRniSnuli danaSaulebi, Sefasdeba reketirobad,orjer an metjer Caidina aRniSnuli danaSaulebi, Sefasdeba reketirobad,orjer an metjer Caidina aRniSnuli danaSaulebi, Sefasdeba reketirobad,orjer an metjer Caidina aRniSnuli danaSaulebi, Sefasdeba reketirobad,orjer an metjer Caidina aRniSnuli danaSaulebi, Sefasdeba reketirobad,
Cadenili Zarcvis, yaCaRobisa da trefikingis safuZvelze, sasamarTlo ganaCenSi miTiTebuli
iqneba saqarTvelos ssk-is 2241 muxlze da sasjelic aRniSnuli muxlis sanqciis
mixedviT dainiSneba.36 meore mimarTulebiT wasvlis SemTxvevaSi logikuria, rom unda
gauqmdes saqarTvelos ssk-is 171 muxli, radganac igi ufunqciod darCeba, amasTan, misi
gauqmeba sistemuri – struqturuli TvalsazrisiTac mizanSewonili iqneba.

5 .5 .5 .5 .5 . organizaciuli SeTanxmebis koncefciaorganizaciuli SeTanxmebis koncefciaorganizaciuli SeTanxmebis koncefciaorganizaciuli SeTanxmebis koncefciaorganizaciuli SeTanxmebis koncefcia

aSS-Si arsebobs ̀ statuti danaSaulebrivi SeTanxmebis Sesaxeb”, romlis mixedviTac,
ori an meti piris SeTanxmeba mimarTuli danaSaulis Casadenad, damTavrebul danaSaulad
iTvleba. SeTanxmebis damTavrebul danaSaulad cnobisTvis aucilebelia, rom ori an
meti piri gegmavdes kanoniT akrZaluli qmedebis ganxorcielebas da aRniSnuli
miznis misaRwevad daiwyos `aSkara moqmedeba”. 37

rogorc aRiniSna, `aSkara moqmedebis”  dawyebis gareSe SeTanxmeba damTavrebul
danaSaulad ar iTvleba. `aSkara moqmedebis” dawyebis analogi saqarTvelos`aSkara moqmedebis” dawyebis analogi saqarTvelos`aSkara moqmedebis” dawyebis analogi saqarTvelos`aSkara moqmedebis” dawyebis analogi saqarTvelos`aSkara moqmedebis” dawyebis analogi saqarTvelos
sisxlis samarTlis kodeqsiT gaTvaliswinebuli daumTavrebel danaSaulTasisxlis samarTlis kodeqsiT gaTvaliswinebuli daumTavrebel danaSaulTasisxlis samarTlis kodeqsiT gaTvaliswinebuli daumTavrebel danaSaulTasisxlis samarTlis kodeqsiT gaTvaliswinebuli daumTavrebel danaSaulTasisxlis samarTlis kodeqsiT gaTvaliswinebuli daumTavrebel danaSaulTa
saxeebSi, momzadebasa da mcdelobaSi (ssk-is 18-e, me-19 muxlebi) SeiZlebasaxeebSi, momzadebasa da mcdelobaSi (ssk-is 18-e, me-19 muxlebi) SeiZlebasaxeebSi, momzadebasa da mcdelobaSi (ssk-is 18-e, me-19 muxlebi) SeiZlebasaxeebSi, momzadebasa da mcdelobaSi (ssk-is 18-e, me-19 muxlebi) SeiZlebasaxeebSi, momzadebasa da mcdelobaSi (ssk-is 18-e, me-19 muxlebi) SeiZleba
veZioT.veZioT.veZioT.veZioT.veZioT. danaSaulebrivi SeTanxmeba, aSS-s kanonmdeblobis mixedviT, damTavrebul
danaSaulad iTvleba, Tu dafiqsirda SeTanxmebulTa mxridan danaSaulis
ganxorcielebisaken mimarTuli garkveuli qmedeba, iqneba es pirobebis ganzrax Seqmna
Tu danaSaulis obieqturi mxris garkveuli nawilis Sesruleba.

qarTuli sisxlis samarTlisagan gansxvavebiT, aSS-s kanonmdeblobisqarTuli sisxlis samarTlisagan gansxvavebiT, aSS-s kanonmdeblobisqarTuli sisxlis samarTlisagan gansxvavebiT, aSS-s kanonmdeblobisqarTuli sisxlis samarTlisagan gansxvavebiT, aSS-s kanonmdeblobisqarTuli sisxlis samarTlisagan gansxvavebiT, aSS-s kanonmdeblobis
mixedviT, danaSaulebrivi SeTanxmeba, ukve damoukidebel danaSaulad iTvleba.mixedviT, danaSaulebrivi SeTanxmeba, ukve damoukidebel danaSaulad iTvleba.mixedviT, danaSaulebrivi SeTanxmeba, ukve damoukidebel danaSaulad iTvleba.mixedviT, danaSaulebrivi SeTanxmeba, ukve damoukidebel danaSaulad iTvleba.mixedviT, danaSaulebrivi SeTanxmeba, ukve damoukidebel danaSaulad iTvleba.
36reketis Semadgenel danaSaulebze mosamarTle ganaCenis aRwerilobiT nawilSi miuTiTebs.
37ix: Abadinsky H. Organized Crime. Nelson-Hall publishers. Chicago. ïåðåâî ä ñ àíãë.-ÑÏá.: Èçäàòåëñòâî Ñ.-
   Ïåòåðáóðãñêî ãî  ó íèâåðñèòåòà. 2002 c. 536.
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ar SeiZleba, ar aRiniSnos is gamonaklisi, romelic danaSaulebrivi SeTanxmebis
winaaRmdeg mimarTul statutSia dafiqsirebuli. kerZod, danaSaulis damTavrebis
etapi narkotikul danaSaulebTan dakavSirebiT erTi safexuriT winaa gadmotanili
da ar moiTxovs `aSkara moqmedebas”.38 damTavrebul danaSauls warmoadgens ori an
meti piris SeTanxmeba narkotikul nivTierebaTa brunvis federaluri normebis darRvevis
Sesaxeb.39

`danaSaulebrivi SeTanxmebis” samarTlebrivi institutis sasikeTod aSS-s samecniero
wreebSi Semdegi mosazrebebia gamoTqmuli:

1) `danaSaulebrivi SeTanxmebis” damTavrebul danaSaulad CaTvla SesaZleblobas
aZlevs samarTaldamcavebs, moaxdinon reagireba manam, sanam damnaSaveebi qmedebis
ganxorcielebas daiwyebdnen;

2) `danaSaulebrivi SeTanxmebis” monawiles ar SeuZlia, Tavidan aicilos
sisxlissamarTlebrivi pasuxismgebloba im sababiT, rom man ar icoda `SeTanxmebis”rom man ar icoda `SeTanxmebis”rom man ar icoda `SeTanxmebis”rom man ar icoda `SeTanxmebis”rom man ar icoda `SeTanxmebis”
yvela detalis Sesaxeb, an pirovnulad ar icnobda masSi monawile yvelayvela detalis Sesaxeb, an pirovnulad ar icnobda masSi monawile yvelayvela detalis Sesaxeb, an pirovnulad ar icnobda masSi monawile yvelayvela detalis Sesaxeb, an pirovnulad ar icnobda masSi monawile yvelayvela detalis Sesaxeb, an pirovnulad ar icnobda masSi monawile yvela
wevrs;wevrs;wevrs;wevrs;wevrs;

3) `danaSaulebriv SeTanxmebaSi” monawile TiToeuli piris qmedeba mtkicebulebad
iTvleba sxva monawileTa mimarT;

4) `danaSaulebriv SeTanxmebaSi” monawile pasuxismgebelia SeTanxmebis sxva
monawileTa qmedebebisTvis, romlebic ganxorcielda manamde, sanam igi gawevriandeboda
jgufSi, Tuki axali monawile icnobs `danaSaulebrivi SeTanxmebis” ZiriTad miznebs
da Tanaxmaa, monawileoba miiRos maT ganxorcielebaSi;

5 )5 )5 )5 )5 ) `danaSaulebrivi SeTanxmebis” instituti organizebul danaSaulTa,`danaSaulebrivi SeTanxmebis” instituti organizebul danaSaulTa,`danaSaulebrivi SeTanxmebis” instituti organizebul danaSaulTa,`danaSaulebrivi SeTanxmebis” instituti organizebul danaSaulTa,`danaSaulebrivi SeTanxmebis” instituti organizebul danaSaulTa,
gansakuTrebiT misi zeda eSelonebis, winaaRmdeg brZolis efeqturi iaraRia.gansakuTrebiT misi zeda eSelonebis, winaaRmdeg brZolis efeqturi iaraRia.gansakuTrebiT misi zeda eSelonebis, winaaRmdeg brZolis efeqturi iaraRia.gansakuTrebiT misi zeda eSelonebis, winaaRmdeg brZolis efeqturi iaraRia.gansakuTrebiT misi zeda eSelonebis, winaaRmdeg brZolis efeqturi iaraRia.
igi iZleva imis SesaZleblobas, rom pasuxisgebaSi miecnen organizebuli jgufis
xelmZRvanelebi, im SemTxvevaSic ki, rodesac maT ar ganuxorcielebiaT raime `aSkara
moqmedeba” sakmarisia, damtkicdes is faqti, rom isini ̀ SeTanxmebis” monawileebi arian.40

`rikos” avtorebi, daeyrdnen ra `danaSaulebrivi SeTanxmebis” statuts, da masSi
aRweril debulebebs, SeimuSaves axali, `organizaciuli SeTanxmebis” koncefcia.`organizaciuli SeTanxmebis” koncefcia.`organizaciuli SeTanxmebis” koncefcia.`organizaciuli SeTanxmebis” koncefcia.`organizaciuli SeTanxmebis” koncefcia.
erT-erTi mizezi, ris gamoc ̀ riko” sakmaod efeqturi gamodga organizebul danaSaulebebTan
brZolaSi, aris zustad `organizaciuli SeTanxmebis” axali koncefciis damsaxureba.

`organizaciuli SeTanxmeba” mniSvnelovan iaraRad iqca organizebul danaSaulTa
liderebis winaaRmdeg. miuxedavad imisa, rom es ukanasknelni xelmZRvanelobdnen
kriminalur dajgufebebs, piradad iSviaTad arRvevdnen kanons. `rikom” iseTirikom” iseTirikom” iseTirikom” iseTirikom” iseTi
formulireba misca `danaSaulebrivi SeTanxmebis” normebs, rom SesaZlebeliformulireba misca `danaSaulebrivi SeTanxmebis” normebs, rom SesaZlebeliformulireba misca `danaSaulebrivi SeTanxmebis” normebs, rom SesaZlebeliformulireba misca `danaSaulebrivi SeTanxmebis” normebs, rom SesaZlebeliformulireba misca `danaSaulebrivi SeTanxmebis” normebs, rom SesaZlebeli
gaxda pasuxisgebaSi micemuliyvnen isini, vinc realurad warmarTavdagaxda pasuxisgebaSi micemuliyvnen isini, vinc realurad warmarTavdagaxda pasuxisgebaSi micemuliyvnen isini, vinc realurad warmarTavdagaxda pasuxisgebaSi micemuliyvnen isini, vinc realurad warmarTavdagaxda pasuxisgebaSi micemuliyvnen isini, vinc realurad warmarTavda
organizebul danaSaulebebs.organizebul danaSaulebebs.organizebul danaSaulebebs.organizebul danaSaulebebs.organizebul danaSaulebebs.4141414141

38ix: Abadinsky H. dasax. naS. gv. 591.
39ix: aSS-s uzenaesi sasamarTlos 1994 wlis ganaCeni [United State v. Shabani  N: 93-981]
    http://www.law.cornell.edu/supct/html/93-981.ZO.html
40Abadinsky H.  dasaxelebuli naSromi, gv. 536.
41ix : Nathan Irvin & Juster  Kenneth, Law Enforcement Against International Terrorists:  Use of
   the RICO Statute, 60 U. COLO. L. REV. 1989.p.564.
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Tanamonawileobis normebi araefeqturad muSaoben organizebul danaSaulTaTanamonawileobis normebi araefeqturad muSaoben organizebul danaSaulTaTanamonawileobis normebi araefeqturad muSaoben organizebul danaSaulTaTanamonawileobis normebi araefeqturad muSaoben organizebul danaSaulTaTanamonawileobis normebi araefeqturad muSaoben organizebul danaSaulTa
winaaRmdeg,winaaRmdeg,winaaRmdeg,winaaRmdeg,winaaRmdeg, radgan, rogorc wesi, kriminalur organizaciaSi realizdeba sxvadasxva
saxis danaSaulebrivi SeTanxmeba. imis gamo, rom ar arsebobs erTiani koleqtiuri
SeTanxmeba an erTiani koleqtiuri danaSaulebrivi mizani, mTeli jgufis pasuxisgebaSi
micema SeuZlebelia. `SeuZlebelia, damtkicdes erTiani SeTanxmeba da erTiani
danaSaulebrivi mizani sruliad sxvadasxva danaSaulze da maT Camden pirebze, romlebic
konkretuli danaSaulis CadenaSi urTierTkavSirSi ar imyofebian.”42

`rikos” kanonma moxsna es problema `organizaciuli SeTanxmebis”rikos” kanonma moxsna es problema `organizaciuli SeTanxmebis”rikos” kanonma moxsna es problema `organizaciuli SeTanxmebis”rikos” kanonma moxsna es problema `organizaciuli SeTanxmebis”rikos” kanonma moxsna es problema `organizaciuli SeTanxmebis”
koncefciis SemoRebiT.koncefciis SemoRebiT.koncefciis SemoRebiT.koncefciis SemoRebiT.koncefciis SemoRebiT. `organizaciuli SeTanxmebis” mixedviT, organizaciis
kriminalur saqmianobaze pasuximgebelia misi yvela wevri, ara aqvs mniSvneloba
uSualod iRebda Tu ara igi monawileobas reketuli danaSulis CadenaSi. amas garda,
mniSvneloba ara aqvs icoda Tu ara pirma organizaciis sxva wevrebis saqmianobis
Sesaxeb, anda flobda Tu ara organizaciis saqmianobis yvela sferos Sesaxeb informacias.
`organizaciuli SeTanxmebis” koncefcia saSualebas iZleva, ganvixiloT danaSaulebrivi
organizacia rogorc erTi mTliani da ara rogorc misi nawilebis jami.43

vfiqrobT, organizebul danaSaulobasTan brZolis efeqturad warmarTvisTvisvfiqrobT, organizebul danaSaulobasTan brZolis efeqturad warmarTvisTvisvfiqrobT, organizebul danaSaulobasTan brZolis efeqturad warmarTvisTvisvfiqrobT, organizebul danaSaulobasTan brZolis efeqturad warmarTvisTvisvfiqrobT, organizebul danaSaulobasTan brZolis efeqturad warmarTvisTvis
saWiroa saqarTvelos ssk-is 27-e muxlSi gaTvaliswinebul iqnes danaSaulebrivisaWiroa saqarTvelos ssk-is 27-e muxlSi gaTvaliswinebul iqnes danaSaulebrivisaWiroa saqarTvelos ssk-is 27-e muxlSi gaTvaliswinebul iqnes danaSaulebrivisaWiroa saqarTvelos ssk-is 27-e muxlSi gaTvaliswinebul iqnes danaSaulebrivisaWiroa saqarTvelos ssk-is 27-e muxlSi gaTvaliswinebul iqnes danaSaulebrivi
organizaciis (gaerTianebis) cnebaorganizaciis (gaerTianebis) cnebaorganizaciis (gaerTianebis) cnebaorganizaciis (gaerTianebis) cnebaorganizaciis (gaerTianebis) cneba da aRniSnuli cnebis SemuSavebisas daveyrdnoT
`rikos” ̀ organizaciuli SeTanxmebis” ZiriTad debulebebs, gansakuTrebiT pasuxismgeblobis
sakiTxis dadgenisas, radganac zustad pasuxismgeblobis farglebis ̀ rikoseuli” gadawyveta
iqca organizebul danaSaulTa Tavkacebis samarTlianad dasjis safuZvelad.

saqarTvelos sisxlis samarTlis kodeqsis 27-e muxlis me-3 nawilisasaqarTvelos sisxlis samarTlis kodeqsis 27-e muxlis me-3 nawilisasaqarTvelos sisxlis samarTlis kodeqsis 27-e muxlis me-3 nawilisasaqarTvelos sisxlis samarTlis kodeqsis 27-e muxlis me-3 nawilisasaqarTvelos sisxlis samarTlis kodeqsis 27-e muxlis me-3 nawilisa
da amave muxlis SeniSvnis mixedviT organizebuli danaSaulis cnebaSida amave muxlis SeniSvnis mixedviT organizebuli danaSaulis cnebaSida amave muxlis SeniSvnis mixedviT organizebuli danaSaulis cnebaSida amave muxlis SeniSvnis mixedviT organizebuli danaSaulis cnebaSida amave muxlis SeniSvnis mixedviT organizebuli danaSaulis cnebaSi
moiazreba rogorc organizebuli jgufi‚ ise danaSaulebrivi organizacia.moiazreba rogorc organizebuli jgufi‚ ise danaSaulebrivi organizacia.moiazreba rogorc organizebuli jgufi‚ ise danaSaulebrivi organizacia.moiazreba rogorc organizebuli jgufi‚ ise danaSaulebrivi organizacia.moiazreba rogorc organizebuli jgufi‚ ise danaSaulebrivi organizacia.
anu martivad rom vTqvaT, qarTvelma kanonmdebelma es ori gansxvavebuli movlena
erTi cnebis qveS moaqcia da danaSaulebrivi organizaciasa da organizebuli jgufs
Soris tolobis niSani dasva. aRniSnuli midgoma vfiqrobT ar aris marTebuli,
radganac danaSaulebrivi organizacia gacilebiT ufro rTuli movlenaa,danaSaulebrivi organizacia gacilebiT ufro rTuli movlenaa,danaSaulebrivi organizacia gacilebiT ufro rTuli movlenaa,danaSaulebrivi organizacia gacilebiT ufro rTuli movlenaa,danaSaulebrivi organizacia gacilebiT ufro rTuli movlenaa,
vidre organizebuli jgufi. erT-erTi umTavresi ganmasxvavebeli niSanividre organizebuli jgufi. erT-erTi umTavresi ganmasxvavebeli niSanividre organizebuli jgufi. erT-erTi umTavresi ganmasxvavebeli niSanividre organizebuli jgufi. erT-erTi umTavresi ganmasxvavebeli niSanividre organizebuli jgufi. erT-erTi umTavresi ganmasxvavebeli niSani
maT Soris aris is, rom danaSaulebrivi organizacia iqmneba mravalimaT Soris aris is, rom danaSaulebrivi organizacia iqmneba mravalimaT Soris aris is, rom danaSaulebrivi organizacia iqmneba mravalimaT Soris aris is, rom danaSaulebrivi organizacia iqmneba mravalimaT Soris aris is, rom danaSaulebrivi organizacia iqmneba mravali
danaSaulis Casadenad, anu misi Seqmnisas arsebobs kriminaluri saqmianobisdanaSaulis Casadenad, anu misi Seqmnisas arsebobs kriminaluri saqmianobisdanaSaulis Casadenad, anu misi Seqmnisas arsebobs kriminaluri saqmianobisdanaSaulis Casadenad, anu misi Seqmnisas arsebobs kriminaluri saqmianobisdanaSaulis Casadenad, anu misi Seqmnisas arsebobs kriminaluri saqmianobis
mizani , maSin rodesac organizebuli jgufi SeiZleba Seiqmnas erTimizani , maSin rodesac organizebuli jgufi SeiZleba Seiqmnas erTimizani , maSin rodesac organizebuli jgufi SeiZleba Seiqmnas erTimizani , maSin rodesac organizebuli jgufi SeiZleba Seiqmnas erTimizani , maSin rodesac organizebuli jgufi SeiZleba Seiqmnas erTi
danaSaulis CasadenadacdanaSaulis CasadenadacdanaSaulis CasadenadacdanaSaulis CasadenadacdanaSaulis Casadenadac4444444444. . . . . danaSaulebrivi organizaciis kriminalizebul saxed
tradiciulad ̀ banditizms” (saqarTvelos ssk-is 224-e mux.) miiCneven. ̀ banda” (Banda)

42ix: Cormaney  M. Rico in Russia: effective control of organized crime or anoter empty promise? Ï å ð å â î ä  Ì .
   Áóðÿê, 2002 ã. http://www.crime.vl.ru/docs/stats/stat_145.htm
43 ix: Cormaney  M.  dasax. naS.
44ix: sisxlis samarTlis zogadi nawili, saxelmZRvanelo, avtorTa koleqtivis gamomcemloba ̀ meridiani”.
 Tbilisi 2007 w. gv.225.
45o. gamyreliZe o. gamyreliZe o. gamyreliZe o. gamyreliZe o. gamyreliZe cnebaSi ̀ simyare” jgufis sruqturuli maxasiaTeblis, anu wevrobis uwyvetobis
garda, moiazrebs mravali danaSaulis Cadenis mizansac, es `simyaris” cnebis farTo gagebaa.
vfiqrobT, saqarTvelos ssk-is kodeqis ̀ simyaris” cnebis viwro gagebas unda daeyrdnos, sadac
simyaris cnebaSi struqturuli maxasiaTebeli iqneba gaTvaliswinebuli, xolo danaSaulebrivi
saqmianobis mizanma damoukidebel asaxva unda hpovos.
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italiuri warmoSobis sityvaa da gamoiyeneba myari45 danaSaulebrivi jgufis aRsaniSnavad,
romelic ramodenime danaSaulis Casadenad iqmneba (italiuri terminis sinonimebia:
germanuli _ Die Bande da rusuli Ø à é ê à).46

`sisxlis samarTlis mecnierebam karga xania, rac SeimuSava danaSaulebrivi
organizaciis cneba. danaSaulebrivi organizacia, romlis erT-erT saxesac SeiaraRebuli
banda warmoadgens, yovelgvari sxva danaSaulebrivi dajgufebisagan erTi arsebiTi
niSniT gansxvavdeba – es aris myari jgufi.”47

Cveni azriT, gasaTvaliswinebelia is Teoriuli da praqtikuli problemebi, rac
ruseTis federaciis sisxlis samarTlis kodeqsSi danaSaulebrivi organizaciis
specialuri kriminalizebuli formis SemoRebas axlda Tan. saubaria `danaSaulebrivi
gaerTianebis (organizaciis) Seqmnaze” (rf ssk-is 210-e mux.). aRniSnuli norma
novacias warmoadgens da `sisxlis samarTlis kodeqsSi Teoretikosebs, praqtikos
muSakebs da kanonmdeblebs Soris didi davis Semdeg iqna gaTvaliswinebuli. xangrZlivi
drois ganmavlobaSi, mravali daobda im sakiTxTan dakavSirebiT, rom ramdenad
mizanSewonili da aucilebeli iyo SemoRebuliyo dasjadoba ara konkretuli
danaSaulebrivi qmedebebis gamo, aramed mxolod danaSaulebrivi organizaciis Seqmnis,
an masSi monawileobisTvis. saidumlos aravisTvis ar warmoadgens is faqti, rom
dResdReobiT ruseTSi yvelaze gavleniani danaSaulebrivi gaerTianebebis, Tu
organizaciebis liderebi piradad ar monawileoben konkretul danaSaulebSi da amis
gamo sisxlis samarTlis regulirebis farglebs gareT rCebian.”48 rf ssk-is 210-e
muxlis SemuSavebisas kanonmdeblis mizans Seadgenda Seeqmna iseTi efeqturi norma,
romelic organizebul danaSaulTa winaaRmdeg iqneboda mimarTuli.49

rf ssk-is `210-e muxlis mixedviT Semadgenlobis obieqturi mxare gamoixateba:
1. mZime an gansakuTrebiT mZime danaSaulebis Cadenis mizniT danaSaulebrivi

gaerTianebis an organizaciis SeqmnaSi;
2. aRniSnuli danaSaulebrivi gaerTianebis (organizaciis), an masSi Semavali

struqturuli erTeulebis xelmZRvanelobaSi;
3. mZime an gansakuTrebiT mZime danaSaulebis Casadenad gegmebis SemuSavebisa da

pirobebis Seqmnis mizniT danaSaulebrivi jgufebis organizatorebis, xelmZRvanelebis,
an sxva warmomadgenlebis gaerTianebis SeqmnaSi;

4. danaSaulebriv gaerTianebaSi monawileobaSi;
5. organizebuli jgufebis organizatorebis, xelmZRvanelebis da warmomadgenlebis

gaerTianebaSi;
6. zemoCamoTvlili qmedebebis ganxorcielebSi samsaxurebrivi mdgomareobis

gamoyenebiT.”50

46ix: o. gamyreliZe o. gamyreliZe o. gamyreliZe o. gamyreliZe o. gamyreliZe saqarTvelos sisxlis samarTlis kodeqsis ganmarteba. Tb. 2005 gv. 208
47ix: isev TviTmfrinavis gatacebis saqmis gamo. gazeTi “axali saqarTvelo” 14-20 maisi 1998w.
48Í î ì î êî í îâ Â.À. Ìåëü íèêî â Þ.Á, Êàêî é  ä îëæíà áûòü  ïîëèòèêà  â îáëàñòè áîðüáû ñ îðãàíèçî âà í í î é
   ïðåñòóïíîñòüþ? Äàëüíåâîñòîê . 2002 ã. ñ. 5.
49ix: Êî ì ì å í òàðèé ê Óãî ë î â í îì ó  êî äåêñó Ðî ññèéñêîé Ôåäåðàöèè. Ï îä. îáù. ðåä. Ñ êóðàòî âà Þ.È. Ëåáåäåâà
   Â.Ì. Ì. 1999 ñ.510
50Óãî ë î â í îå ïðàâî .  Î ñ î áåííàÿ ÷àñòü. Êî ëëåêòèâ àâòîðîâ. Èçä .  Í î ðì à Ì. 2000 ñ. 381.
51ix: Í î ì î êî í îâ Â.À. Ìåëü íèêî â  Þ .Á, Êàêî é  ä îëæíà áûòü  ïîëèòèêà  â îáëàñòè áîðüáû ñ îðãàíèçî âà í í î é

  ïðåñòó ï í îñòüþ? Äàëüíåâî ñòîê . 2002 ã. c 6.
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rogorc kritikosebi aRniSnaven, mZime an gansakuTrebiT mZime danaSaulisrogorc kritikosebi aRniSnaven, mZime an gansakuTrebiT mZime danaSaulisrogorc kritikosebi aRniSnaven, mZime an gansakuTrebiT mZime danaSaulisrogorc kritikosebi aRniSnaven, mZime an gansakuTrebiT mZime danaSaulisrogorc kritikosebi aRniSnaven, mZime an gansakuTrebiT mZime danaSaulis
Cadenis mizanma rf ssk-is 210-e muxli `mkvdar” Semadgenlobad aqcia.Cadenis mizanma rf ssk-is 210-e muxli `mkvdar” Semadgenlobad aqcia.Cadenis mizanma rf ssk-is 210-e muxli `mkvdar” Semadgenlobad aqcia.Cadenis mizanma rf ssk-is 210-e muxli `mkvdar” Semadgenlobad aqcia.Cadenis mizanma rf ssk-is 210-e muxli `mkvdar” Semadgenlobad aqcia.51 ori
an meti piris gaerTianeba mZime an gansakuTrebiT mZime danaSaulebis Cadenis mizniT
isedac dasjadia, radganac danaSaulis momzadebad iTvleba. am logikiT 210-e muxlis
rf sisxlis samarTlis kodeqsSi Semotana saerTod usagno gamodis. rogorc marTebulad
aRniSnavs a. dolgova, `axal kodeqsSi isev gamovlinda Zveleburi midgoma, rac,
rbilad rom vTqvaT, organizebuli danaSaulis fenomenis Seuswavlelobis bralia.”52

`ruseTis sisxlis samarTlis kodeqsis miRebis Semdeg, Tuki danaSaulebriv jgufSi
organizebulobis mcire niSnebi mainc SeiniSneboda, braldeba cdilobda gamoeyenebina
rf ssk-is 210-e muxli. situacia radikalurad Seicvala gaxmaurebuli gamamarTlebeli
ganaCenebis Semdeg. dResdReobiT samarTaldamcavebi cdiloben jgufuri danaSaulobis
zogadi normebis gamoyenebas da yvelanairad Tavs arideben 210-e muxls... amgvari
tendenciis gagrZelebis SemTxvevaSi aRniSnuli normis mkvdar Semadgenlobad gadaqcevis
safrTxe iqmneba.”53 rf ssk-is 210-e muxliT aRZruli saqmeebis statistika marTlac
SemaSfoTebelia: 1997 wlis ganmavlobaSi mTeli ruseTis masStabiT aRZrul iqna
mxolod 48 sisxlis samarTlis saqme, romelTagan mxolod 9 damTavrda gamamtyunebeli
ganaCeniT. 1998 wels aRiZra 160 sisxlis samarTlis saqme, romelTaganac mxolod
erTi damTavrda gamamtyunebeli ganaCeniT.54

aqve gvsurs aRvniSnoT, rom saqarTvelos ssk-is 27-e muxlis mesame nawilSisaqarTvelos ssk-is 27-e muxlis mesame nawilSisaqarTvelos ssk-is 27-e muxlis mesame nawilSisaqarTvelos ssk-is 27-e muxlis mesame nawilSisaqarTvelos ssk-is 27-e muxlis mesame nawilSi
miTiTebuli, pirdapir an arapirdapir finansuri an sxva materialurimiTiTebuli, pirdapir an arapirdapir finansuri an sxva materialurimiTiTebuli, pirdapir an arapirdapir finansuri an sxva materialurimiTiTebuli, pirdapir an arapirdapir finansuri an sxva materialurimiTiTebuli, pirdapir an arapirdapir finansuri an sxva materialuri
sargeblis ukanonod miRebis mizani usafuZvlod zRudavs normis moqmedebissargeblis ukanonod miRebis mizani usafuZvlod zRudavs normis moqmedebissargeblis ukanonod miRebis mizani usafuZvlod zRudavs normis moqmedebissargeblis ukanonod miRebis mizani usafuZvlod zRudavs normis moqmedebissargeblis ukanonod miRebis mizani usafuZvlod zRudavs normis moqmedebis
farglebs.farglebs.farglebs.farglebs.farglebs. rogorc wesi, umravles SemTxvevebSi organizebuli jgufis moqmedeba
marTlac dakavSirebulia ukanonod materialuri sikeTis miRebis mizanTan, magram
wesidan gamonaklisebic arsebobs. magaliTad, SeiZleba teroristuli aqtiSeiZleba teroristuli aqtiSeiZleba teroristuli aqtiSeiZleba teroristuli aqtiSeiZleba teroristuli aqti
(saqarTvelos ssk-is 323-e mux.) an sabotaJi (saqarTvelos ssk-is 318-e(saqarTvelos ssk-is 323-e mux.) an sabotaJi (saqarTvelos ssk-is 318-e(saqarTvelos ssk-is 323-e mux.) an sabotaJi (saqarTvelos ssk-is 318-e(saqarTvelos ssk-is 323-e mux.) an sabotaJi (saqarTvelos ssk-is 318-e(saqarTvelos ssk-is 323-e mux.) an sabotaJi (saqarTvelos ssk-is 318-e
mux.) Caidinos organizebulma jgufma, romelic eTnikur-separatistulmux.) Caidinos organizebulma jgufma, romelic eTnikur-separatistulmux.) Caidinos organizebulma jgufma, romelic eTnikur-separatistulmux.) Caidinos organizebulma jgufma, romelic eTnikur-separatistulmux.) Caidinos organizebulma jgufma, romelic eTnikur-separatistul
ideologiur platformaze moqmedebs da romelsac sargeblis miRebis mizaniideologiur platformaze moqmedebs da romelsac sargeblis miRebis mizaniideologiur platformaze moqmedebs da romelsac sargeblis miRebis mizaniideologiur platformaze moqmedebs da romelsac sargeblis miRebis mizaniideologiur platformaze moqmedebs da romelsac sargeblis miRebis mizani
ar gaaCnia. saqarTvelos ssk-is 27-e muxlis me-3 nawilis mixedviT, msgavsiar gaaCnia. saqarTvelos ssk-is 27-e muxlis me-3 nawilis mixedviT, msgavsiar gaaCnia. saqarTvelos ssk-is 27-e muxlis me-3 nawilis mixedviT, msgavsiar gaaCnia. saqarTvelos ssk-is 27-e muxlis me-3 nawilis mixedviT, msgavsiar gaaCnia. saqarTvelos ssk-is 27-e muxlis me-3 nawilis mixedviT, msgavsi
jgufi organizebulad ver CaiTvleba ukanono sargeblis miRebis miznisjgufi organizebulad ver CaiTvleba ukanono sargeblis miRebis miznisjgufi organizebulad ver CaiTvleba ukanono sargeblis miRebis miznisjgufi organizebulad ver CaiTvleba ukanono sargeblis miRebis miznisjgufi organizebulad ver CaiTvleba ukanono sargeblis miRebis miznis
ararsebobis gamo,ararsebobis gamo,ararsebobis gamo,ararsebobis gamo,ararsebobis gamo, rac sruliad alogikur viTarebaSi gvayenebs. rogorc
zemoaRniSnulma, ruseTis federaciis `mware” gamocdilebam gvaCvena, sariskoa
organizebuli danaSaulis cnebis SezRudva konkretuli mizniT. mizani, organizebulmizani, organizebulmizani, organizebulmizani, organizebulmizani, organizebul
danaSaulebriobasTan dakavSirebiT, SeiZleba iyos mxolod zogadaddanaSaulebriobasTan dakavSirebiT, SeiZleba iyos mxolod zogadaddanaSaulebriobasTan dakavSirebiT, SeiZleba iyos mxolod zogadaddanaSaulebriobasTan dakavSirebiT, SeiZleba iyos mxolod zogadaddanaSaulebriobasTan dakavSirebiT, SeiZleba iyos mxolod zogadad
danaSaulebrivi saqmianobadanaSaulebrivi saqmianobadanaSaulebrivi saqmianobadanaSaulebrivi saqmianobadanaSaulebrivi saqmianoba. organizebuli danaSaulis cnebis mkacr CarCoebSi
moqceva Tavis droze ar isurva, aseve, SeerTebuli  Statebis kanonmdebelmac, ̀ rikos”
kanonSi Semoifargla ra zogadi terminebiT.55

52Äîëãîâà À.È. Êðèìèíàëüíàÿ ñèòóàöèÿ â  Ðîññèè è  ïðàâîâûå ïð îáëåìû  á îðüáû ñ  îðãàíèçîâàí í îé
   ïðåñòó ï í îñòüþ, Ïðåñòó ï í îñòü è çàêî í îäàòåëüñòâî. Ì,. 1997. Ñ. 53.
53Áðñîÿí, Â. À. Êðþêî â À. À., Óãî ë îâ í î - ïðàâîâûå ìåðû áîðüáû ñ îðãàíèçî âà í í î é  ï ð åñòó ï í îñòüþ. Ñèáèðñêèé
   Þðèäè÷åñêèé Âåñòíèê. 2004. ¹ 3.
   http://web1.law.edu.ru/magazine/sibvestnik/article.asp?magNum=3&magYear=2004&articleID=1183199
54ix: Kruessmann T. Organised Crime Policies: Russia, 2003. Ïåðåâî ä Áóðÿê Ì .
   http://www.crime.vl.ru/docs/stats/stat_84.htm
55ixileT zeviT Tavisufali interpretaciis koncefcia.
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d a s k v n ad a s k v n ad a s k v n ad a s k v n ad a s k v n a

winamdebare statiaSi SevecadeT, yuradReba gagvemaxvilebina qarTuli antireketuli
kanonmdeblobis yvelaze problemur sakiTxebze da isac mxolod materialuri sisxlis
samarTlis kuTxiT. unda aRiniSnos, rom, rogorc kvlevam gviCvena, antireketuli
kanonmdeblobis irgvliv kidev bevri kiTxva Cndeba da ara marto materialuri, aramed
sisxlis samarTlis procesualuri kuTxiTac. migvaCnia, rom antireketuli normebisantireketuli normebisantireketuli normebisantireketuli normebisantireketuli normebis
buneba jer materialur sisxlis samarTlSi unda gairkves da mxolod amisbuneba jer materialur sisxlis samarTlSi unda gairkves da mxolod amisbuneba jer materialur sisxlis samarTlSi unda gairkves da mxolod amisbuneba jer materialur sisxlis samarTlSi unda gairkves da mxolod amisbuneba jer materialur sisxlis samarTlSi unda gairkves da mxolod amis
Semdeg SeZlebs procesi maT gamoyenebas.Semdeg SeZlebs procesi maT gamoyenebas.Semdeg SeZlebs procesi maT gamoyenebas.Semdeg SeZlebs procesi maT gamoyenebas.Semdeg SeZlebs procesi maT gamoyenebas. aqedan gamomdinare, SevecadeT antireketuli
normebis problematika zustad materialuri samarTlis kuTxiT warmogveCina.  qarTuli
antireketuli kanonmdebloba Tavis regulirebis sferos hpovebs samoqalaqo procesSic,
sadac kiTxvebi daibada qonebis CamorTmevasa da sxva sakiTxebTan dakavSirebiT. erTi
statiis farglebSi SeuZlebeli iyo mogveqcia yvela saWirboroto sakiTxi da aqedan
gamomdinare, yuradReba mxolod ZiriTadze gavamaxvileT.

   sabolood SeiZleba davaskvnaT, rom antireketuli normebi saqarTvelos sisxlis
samarTlis kodeqsis sistemas efeqturad ver moergo da ver SeeTavsa arsebul
samarTlebriv institutebs. gaurkvevelia maTi regulaciuri sfero. rogorc zemoT
moyvanilma analizma gvaCvena, saqarTveloSi ar iqna gaTvaliswinebuli araTu kritikuli
winadadebebi, rac aSS-s antireketuli normebis mimarT aris gamoTqmuli, aramed
`rikos” progresuli koncefciebis TanamimdevrobiT gadmoRebac ki verrikos” progresuli koncefciebis TanamimdevrobiT gadmoRebac ki verrikos” progresuli koncefciebis TanamimdevrobiT gadmoRebac ki verrikos” progresuli koncefciebis TanamimdevrobiT gadmoRebac ki verrikos” progresuli koncefciebis TanamimdevrobiT gadmoRebac ki ver
movaxerxeT. samarTlebrivi institutis recefciis dros umTavresia SinaarsismovaxerxeT. samarTlebrivi institutis recefciis dros umTavresia SinaarsismovaxerxeT. samarTlebrivi institutis recefciis dros umTavresia SinaarsismovaxerxeT. samarTlebrivi institutis recefciis dros umTavresia SinaarsismovaxerxeT. samarTlebrivi institutis recefciis dros umTavresia Sinaarsis
da ara formis gaTvaliswineba. samwuxarod, Cvenma kanonmdebelma reketulida ara formis gaTvaliswineba. samwuxarod, Cvenma kanonmdebelma reketulida ara formis gaTvaliswineba. samwuxarod, Cvenma kanonmdebelma reketulida ara formis gaTvaliswineba. samwuxarod, Cvenma kanonmdebelma reketulida ara formis gaTvaliswineba. samwuxarod, Cvenma kanonmdebelma reketuli
danaSaulobis winaaRmdeg mimarTul normebSi asaxa `rikos” forma da aradanaSaulobis winaaRmdeg mimarTul normebSi asaxa `rikos” forma da aradanaSaulobis winaaRmdeg mimarTul normebSi asaxa `rikos” forma da aradanaSaulobis winaaRmdeg mimarTul normebSi asaxa `rikos” forma da aradanaSaulobis winaaRmdeg mimarTul normebSi asaxa `rikos” forma da ara
misi Sinaarsi. yovelive aRniSnulis gamo, antireketuli normebi dResdReobiTmisi Sinaarsi. yovelive aRniSnulis gamo, antireketuli normebi dResdReobiTmisi Sinaarsi. yovelive aRniSnulis gamo, antireketuli normebi dResdReobiTmisi Sinaarsi. yovelive aRniSnulis gamo, antireketuli normebi dResdReobiTmisi Sinaarsi. yovelive aRniSnulis gamo, antireketuli normebi dResdReobiT
praqtikulad umoqmedodaa da maT mkvdar Semadgenlobad gadaqcevis safrTxepraqtikulad umoqmedodaa da maT mkvdar Semadgenlobad gadaqcevis safrTxepraqtikulad umoqmedodaa da maT mkvdar Semadgenlobad gadaqcevis safrTxepraqtikulad umoqmedodaa da maT mkvdar Semadgenlobad gadaqcevis safrTxepraqtikulad umoqmedodaa da maT mkvdar Semadgenlobad gadaqcevis safrTxe
emuqreba.emuqreba.emuqreba.emuqreba.emuqreba.

organizebul danaSaulTa winaaRmdeg brZolis dawyeba sakanonmdebloorganizebul danaSaulTa winaaRmdeg brZolis dawyeba sakanonmdebloorganizebul danaSaulTa winaaRmdeg brZolis dawyeba sakanonmdebloorganizebul danaSaulTa winaaRmdeg brZolis dawyeba sakanonmdebloorganizebul danaSaulTa winaaRmdeg brZolis dawyeba sakanonmdeblo
meqanizmebiT mxolod da mxolod misasalmebelia. imeds vitovebT, rommeqanizmebiT mxolod da mxolod misasalmebelia. imeds vitovebT, rommeqanizmebiT mxolod da mxolod misasalmebelia. imeds vitovebT, rommeqanizmebiT mxolod da mxolod misasalmebelia. imeds vitovebT, rommeqanizmebiT mxolod da mxolod misasalmebelia. imeds vitovebT, rom
qarTuli antireketuli kanonmdebloba, aSS-s `rikos” msgavsad odesmeqarTuli antireketuli kanonmdebloba, aSS-s `rikos” msgavsad odesmeqarTuli antireketuli kanonmdebloba, aSS-s `rikos” msgavsad odesmeqarTuli antireketuli kanonmdebloba, aSS-s `rikos” msgavsad odesmeqarTuli antireketuli kanonmdebloba, aSS-s `rikos” msgavsad odesme
organizebul danaSaulTa winaaRmdeg mimarTul yvelaze mkacr, moqnil daorganizebul danaSaulTa winaaRmdeg mimarTul yvelaze mkacr, moqnil daorganizebul danaSaulTa winaaRmdeg mimarTul yvelaze mkacr, moqnil daorganizebul danaSaulTa winaaRmdeg mimarTul yvelaze mkacr, moqnil daorganizebul danaSaulTa winaaRmdeg mimarTul yvelaze mkacr, moqnil da
efeqtur normebad iqceva.efeqtur normebad iqceva.efeqtur normebad iqceva.efeqtur normebad iqceva.efeqtur normebad iqceva.
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COMPARATIVE-LEGAL  ANALYSIS OF SOME PROBLEMATIC
ISSUES OF GEORGIAN ANTI-RACKET  LEGISLA TION

Racket, racketeer grouping and racketeer is a novelty in the Georgian Criminal Law. A term Racket first
appeared in our legislation since 2004. This is why there was no definition of this term in Georgian legal
literature up to that time. Generally we had a notion that the racket is extortion”.1 And on December 20, 2005
a special Law on “Organized Crime and Racket” entered into force. Besides, series of restrictions towards
the racketeer were anticipated in the Georgian Criminal Procedure legislation.

The Georgian anti-racket norms caused certain questions as in theory, so as in practice at the very
beginning. From the point of material law, purpose and regulation sphere of anti-racket norms are vague and
certain problems raised while differentiating them from other forms of the crime. By mentioned reasons the
new anti-racket norms are practically inactive. According to the Supreme Court Department on Statistics
and Informatization, in 2005-2007 there no criminal cases have been heard in the court on anti-racket
norms, “in 2005-2007 there were no cases heard in the court on Ar ticles 171 and 2241 of the Criminal
Code of Georgia.”2

A purpose to elucidate the problem stimulated us to study the USA anti-racket legislation, that could be
said, serves as an ideological corner-stone for the identical Georgian norms.

After ruining of the Soviet Union, because of the national state authority weakness and ineffective
social control, the organized criminality gained large scales. At the end of the 20th century there was nearly
common situation in majority of the Post-Soviet countries: As a result of the organized crimes, one particular
group of people captured not only wealth and influence over the newly grown market economy, but penetrated
into each branch of the authority. The Georgian legislator tried to use experience of those countries that had
success in fight against the organized criminality and thus to start struggling against the mentioned problem
by means of the Criminal Law measures. We think that the Georgian legislator mainly based its norms on the
USA “Racketeer, Influenced and Corrupt Organizations (RICO) Statute”3, as the Georgian anti-racket norms
are obviously affected by the “RICO” Act. Effectiveness of the USA legislation in fight against the organized
crimes is generally acknowledged. We think that the legislators of each country, which tend to create
effective legal act against the organized crimes, must certainly get familiar with those concepts, on which the
norms against the organized criminality in USA are based.4

We tried to study the USA anti-racket norms not only generally, superficially, but to get familiar with the
main fundamental principales and conceptions, based on which the above mentioned norms turned into the
effective weapon against the organized crimes. After fulfillment of the task, using comparative-legal, historical,
comparative-historical, formal-logical, dogmatic, systematic-structural methods, we attempted to elucidate:

1. How effectively did the anti-racket norms match with the Georgian Criminal Code system, how did
it coincide with the existed legal institutes;

2. Regulation sphere of the anti-racket norms, definitional problems;
3. How effective are the anti-racket norms in fight against the organized criminality.

1Otar Gemkrelidze, Definitions of the Criminal Code of Georgia, Tbilisi, 2005, p.150.
2Supreme Court of Georgia, Department of Statistics and Informatization, No.63-k respond to our letter of September 6, 2007.
3Recketeer, Influenced and Corrupt Organizations (RICO) Statute, further used as “RICO”.
4See in details: Giorgi Gorashvili,  “Comparative-Legal Analysis of Criminalization of the Organized Crimes”, Seminar
 for a Doctor’s Degree, Iv.Javakhishvili Tbilisi State University, Department of Law, 2006.
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1. Concept of Criminalization

A term “to organize” comes from the Greek word “organon” and the French “organiser”. The mentioned
word in Greek means “instrument, weapon”. As to the French term, it is defined as “regulation, planning, union”.

Under the notion of “the organized crime” a planned, previously deliberated and prepared deviant
conduct is meant. As to “the organized criminal activity”, we should mean separate “organized crimes” in
common. “The organized criminal activity” committed by group is the base of “the organized crime”.5

“Organized crime” in general is one of the forms of the crimes by group.6 The norms about group crimes are
envisaged in the 7th chapter of the Criminal Code of Georgia. We may seek the signs of organized grouping in
complicity (Art. 23, CCG), as well as in such forms of group crimes as are the crimes committed by group
aforethought (Art. 27, par. 2, CCG) and the crimes committed by the organized group (Art. 27, par. 3, CCG).

According to the Criminal Code of Georgia, besides racketeering, those deeds are punishable as are:
“Formation or Leading of or Participating in Paramilitary Units” (Art. 223, CCG), “Membership of Thieves’
Community, Thief in Law” (Art. 223¹, CCG), Banditism (Art. 224, CCG), “Formation of Terrorist Organization or
Leading Thereof or Participation Therein (Art. 327, CCG) and others. Each of the above-listed norms is a
special, criminalized form of the organized group. According to the Georgian legislation there are until no
general legal regulations directed against the organized criminality. The above mentioned special norms
regulate only the concrete cases of the organized crimes, but beyond them rather wide circle of felonious
activities remain unadjusted. The USA National Safety in its report 2000, section on issues of fight against the
organized criminality, critically noted that “there are no laws in any Post-Soviet countries that would provide
the law-enforcement bodies with possibility, to bring to a criminal liability not only those persons who had
already perpetrated a crime, but also those, which previously came into cahoots to commit the crime.”7

In the USA, the RICO Act is directed against the organized crimes. in 1970 when RICO was adopted,
purpose of the Congress was to weaken the influence of mafia and its criminal syndicates and then to expel
them completely from the US economy.”8 The Congress stated that the organized crimes in the United States
is very hard, diverse and widely spread event. Every year the US economy in result of violent acts, forgery
and corruption suffers damage in amount of  billion dollars.”9

RICO is considered in chapter 96 of Title 18 of the United States Code, 18 U.S.C. §1961 through 18 U.S.C.
§1968. It is the part of the Law on Fight Against the Organized Crimes (901 (a).10 According to the Ruling of
the Supreme Court of the United States, by means of RICO the hard blows were to be stricken on each
revealing of the organized criminality.11

As we saw, adoption of the RICO Act in the United States of America aimed at fighting against the
organized crimes. The same purpose caused the Georgian legislators, when in 2004 they introduced the anti-
racket norm in the Criminal Code of Georgia, and in 2005 accepted the special Law on “Organized Crimes and
Racket”, which in its very first article it is said that “purpose of this law is to support fight against the
organized criminality, thieves’ community and racket, as well as to reject them”. In spite of similar purpose of
the legal regulations, we will see below that series of problems occurred, because of which the Georgian

5See: Criminology, Manual for the Higher Education Institutions. Under common edition of Doctor of Legal
 Sciences, Prof. A.I.Dolgovoy, M.2002. pp.67-69.
6See: Z.Tsulaia, Criminology, General Part, Tb., 2003, p.225.
7The Report of Advice of National Safety, International Crime Threat Assessment, chapter 1, Global Context of
  International Crime 2000, translation into Russian, Vladivostoc Centre on studies of the organized criminality,
  A.V.Ponomarenko, E.V.Kravchenko, 2001, p.18. See: www.crime.vl.ru
8See: http://www.ricoact.com/ricoact/faq.asp
9See: http://graham.main.nc.us/-bhammel/INS/RICO.html#CRMPEN Section 1 of Pub. L. 91-452.
10It is worth noting also the fact that for this moment, besides the Federal Law, almost 29 States adopted its own
  RICO act (http://www.labex.ru/page/inzk_usa_uk_8.html)
11See: Weiner J. RIKO , Terrorism and extraterritorially: can RIKO reach foreign conduct? p.15
  www.nesl.edu/intljournal/vo1indx.cfm
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anti-racket norms appeared to be more incapable of solution problems against the organized crimes than
their American analogue did.

2. Concept of Liberal Construction

The United States Congress worked out a so called “Liberal Construction”  conception, according to
which “liberal construction of provisions of the given law is possible if this serves to reach the purposes
envisaged by this law”.12 There is no criminal law including the provision of this type. Even more, it is
traditionally accepted that the penal law ought to be written unambiguously and each indistinctness must
be solved in favor of a defendant.

“Liberal Construction” conception ensues from the organized criminality itself as the variety of the event,
as well as from its complicacy to develop its accurate legal definition. Unsteadiness and dynamic of the
organized crimes requires proper flexibility of the criminal-law regulations in order not to leave a single offender
unpunished only because that the concrete sphere of common relations is not regulated by Criminal Law. RICO
Act has not been confined by the then existed ethnic stereotypes of the organized criminality. Important is not
form of the crime, but its content. Its authors use general terms and thus evade to give definition of a notion of
the organized crime.13 “The Congress intentionally extended scopes of law regulations in order not to leave
even the lesser hole, applying to which the perpetrators of the organized crime would escape punishment.”14

A wide legal definition of RICO gives an opportunity to implement the mentioned act in such cases that
were not foreknown by the moment of its adoption, as well as in such complicated matters…[that] were not
regulated by the traditional legal regulations and evoked the strong negative emotions in society.”15

As an example to liberal construction of RICO provisions could be served a sound court-hearing on case
USA v. Turkette. The Supreme Court of the USA stated that “organization” perpetrating criminal activities,
is not mandatory to be established on legal bases, but it might be a de-facto foundation. “Limited definition
of “the organization” as of the one foundations on legitimate bases will cause rejection of preventive
functions of the (RICO) Act.16

We think that sharing of the “liberal construction” concept in the Georgian Criminal Law would be
expedient only in case if it would not contradict with the general-law principle of legality. Legality principle
is described in Articles 1 and 7 of the Criminal Code of Georgia and “is revealed not only in crime aspect, but
in penalty perspective as well”.17 It follows that under the aegis of fight against the organized crimes we do
not find rightful to neglect the legality principle.

The factor that opportunity of RICO  “liberal construction” causes a risk of legal arbitrariness was well-
acknowledged in the USA. In order to regulate the above-mentioned problem, a specialized Organized Crime
and Racketeering Section was created at the Ministry of Justice of the USA. Aim of this Department was to
supervise implementation of RICO Act. According to RICO Act, in order to initiate the criminal proceeding, a
sanction of the mentioned department is necessary. Besides, they observe case-hearings in court.18

In the Law of June 24, 2004 the Georgian legislator, based on absolutely unclear to us reasons, placed the
anti-racket norm in General part of the Criminal Code of Georgia (Art. 17¹) and thus deprived this norm of an
independent, sanctioned type of a crime. Moreover, the anti-racket norm, described in General Part of the
Code, was reflected in corpus delicti of a sole crime – that is Extortion  (Art. 181, Special Part, CCG) as an

12Racketeer, influenced and Corrupt Organizations Statute, §1961; Liberal Construction of Provisions; Supersedure of
  Federal or State Laws; Authority of Attorneys Representing United States, Section 904 of title IX of Pub. L.91-45
13See: Weiner J, the mentioned work, p.15.
14See: Cormaney M. Rico in Russia: effective control of organized crime or another empty promise? Translation
  by M.Buryak, 2002 http://crime.vl.ru/docs/stats/stat_145/htm
15See: Cormaney M., the mentioned work.
16See: http://www.ipsn.org/court_cases/us_v_turkette-supreme-1981-06-17.htm
17See: General Part of the Criminal Code of Georgia, Manual, authors group. Edition “Meridiani”, Tbilisi, 2007, p.18
18http://www.labex.ru/page/inzk_usa_uk_8.html
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aggravating circumstance. Such picture was created as if one of the most stringent and flexible laws of the
USA against the organized crimes stooped to the level of aggravating circumstances of extortion in the
Georgian legislation… On the contrary to our opinion it could be said that  by means of putting the notion
of the Racket in General Part of CCG, the legislator thus created precondition for its loosely interpretation,
coming out of the concept of “liberal construction” of RICO. If that is the case, it must be said that the
legislator made the regulating sphere of article 17¹ so amorphous (by means of setting proper conditions for
implementation) that the norm now concerns to almost every offence that was committed repeatedly during
the next five years. “Liberal construction” can not be done if a subject and purpose of interpretation are
unclear. In USA “liberal construction” concept serves for fight against the organized crimes and for that,
RICO states the “predicative offences”, while defining the forms of racketeering and determining proper
punishment for them. But pursuant to the Georgian legal regulation, forms of racketeering are undefined. By
the Law of July 15, 2006 Ar ticle 224¹ was adopted, which could be considered as one step forth the anti-
racket norms, thanks to the mentioned novelty the norm was sanctioned and designed as an independent
form of crime in the special part of the Criminal Law system. But still it remains unclear what is thought
under racketeering. If we assume that the legislator reckons racket as one of the forms of extortion, then
existence of two corpus delicti (general and special, with uncertain distinction) of extortion is meaningless.

3. Concept of Cumulative Liability

According to Article 17¹ of the Criminal Code of Georgia and Article 2, part 1 of the Law of Georgia on
“Organized Crime and Racket”, “racket is a repeated and organized activity aiming at systematic receiving of
income or other type of material profit, that is related to committal of premeditated crimes (if previous
conviction was not removed from the record or declared extinct), if it was carried out at least twice during
five years, not including in this term racketeer’s detention and imprisonment period.” It means that according
to the Georgian legislation a person will be considered racketeer only in case if he commits deliberate crime
at least twice during five years. The mentioned conception is known as “cumulative liability” and serves to
be innovation in the Criminal Law.19 Adoption of RICO Act in the United States of America became a
basement for the above said concept, which was assigned to bring the organized group members to legal
liability and make punishment maximally severe because of the increased threat for society.

“RICO is the sole Criminal Law statute that enables the prosecution to present (create) the whole picture
of criminal organization activities in a form of the organized criminals’ “family”. Instead of performing
criminal prosecution towards a leader of the particular small group and to him subordinated perpetrators for
the committed crime, the prosecution is authorized to accuse the entire “family” of the organized group
members… Instead of proving committal of the particular criminal act, RICO gives opportunity to determine
entire criminal activity of the perpetrator during his life.” 20

According to RICO, if a person or a group of people twice during ten years commit one of the fixed fifty
crimes (more than 40 are federal and 9 are crimes against state), based on accusation of the Attorney General
of the USA (Federal Prosecutor, remark of the author – G.Gorashvili) they can be considered racketeer.21 In
paragraph 1961 of RICO Act rather long list of such offences that are reckoned as “racketeering” is provided.
Such activity can be, for example, violation of “HOBS” law22, money-laundering, murder, hostage-taking,
bribery, various forms of forgery, obstruction to administration of justice, international transfer of stolen
goods, illegal possession of credit, etc.23

19See: HTTP://SOSRUSSIA.COM/ANALYSE/LIBRARY/CLUSA/PAGE2
20Abadinsky H. Organized Crime. Nelson-Hall publishers. Chicago. Translation from Eng. Edition of Sanct/
  Peterburg University, 2002, p.542.
21See: http://www.labex.ru/page/inzk_usa_uk_8.html
22See: U.S.C. sec.1951(1982) (prohibiting extortionate or violent interference with interstate or foreign commerce).
23See: 18.U.S.C., Chapter 96 – RACKETEER, INFLUENCED AND CORRUPT ORGANIZATIONS, §1961.
  Definitions.
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In order to define content of the “cumulative liability” concept we must indicate that the USA RICO
starts acting in case of a repeated crime. The repeated crimes must relate to the group of so called “predicate
offences”. Besides, according to the USA Supreme Court definition, such characteristic features should
exist in these crimes as are “interrelation” and “threat of further continuation of the mentioned actions”.24

Pursuant to  RICO Act, the legal liability is imposed on a person not for a separate but for all the crimes
committed by him, as this person is reckoned to follow the organized criminal activities. We can seek
analogue to the “cumulative liability” concept in Georgian Criminal Law, section of “Multiple Crime” (e.g.
Repeated Crime (Art. 15, CCG), Cumulative Crime (Art. 16, CCG), Recidivism (Art. 17, CCG)).

Difference between the USA concept of “cumulative liability” and the Georgian “multiple crime” is that
if in Georgia in case of the repeated crime a person carries responsibility for the concretely perpetrated
crimes and the crime-repeating is considered as the aggravating circumstance, in USA repeating of “predicate
offences” gives corpus delicti of a new crime and instead of ordinary criminal law regulations, the perpetrator
carries legal liability under RICO Act.

The main characteristic of racketeering in the Criminal Code of Georgia, Ar t. 17¹-224¹ and in the special
Law on “Organized Crime and Racketeering” is considered the organized criminal activity, as to the multiple
crime – it serves as an expression of its organizational feature. “As it turns out of the content of Ar ticle 17¹,
racket stands between the boundary of multiple crime and crime by group institutions; namely, due to the
definition of racket, offender must be acting repeatedly (more than once) and in an organized manner.” 25

Viewpoint that “repeatedly ness” and “organized manner” are equal-meaning features”26, can be defined
precisely with the point that repeated perpetration of crime during five years indicates on the organized criminal
activity. Multiple crime in such case is a form of expression of content and not the content itself. It is impossible
to identify content with the form, i.e. content feature of racketeering is an attribute to one of the forms of the
organized crime. Meaning that placing the antiracketeering norm in Article 171 of the Criminal Code of Georgia was
formal, which contradicts with nature and meaning of the above mentioned norm in terms of criminality.

4. Concept of Predicate Offences

Concept of “cumulative liability” must be discussed in conjunction with a concept of “predicate offences”.
According to the mentioned concept, in order to implement the RICO Act, the perpetrator must commit at
least two predicate offences during 10 years. Under the notion of “predicate offences” such crimes are
meant, that due to the USA legislation, form RICO corpus delicti and their exhaustive list is given in
paragraph 1961 of the named act (more than 40 federal and 9 crimes against state).27 In case of committing
crime for the first time the perpetrator carries responsibility pursuant to the general rules, and in case of
the special recidivism (i.e. repeated crime), RICO is applied.

As the Supreme Court of the USA defined, except committing of two predicate offences during 10 years,
one of the mandatory requirements for liability imposition is that the mentioned “predicate offences”
correlated with each other and the threat of lasting criminal activities existed.28

Inconsideration of predicate offences leaves the Georgian anti-racket norms inactive as the scopes of
activity and sphere of regulation of these norms are unclear. It is impossible to draw a distinction between
other types of multiple crime (repeated crime, cumulative crime and recidivism), as well as the other special
forms of organized group (membership of thieves’ community, thief in law” (Art. 223¹, CCG), banditism (Art.
224, CCG) and others).

24See: http://www.ricoact.com/ricoact/faq.asp
25General part of Criminal Law, Manual, authors collection, edition of “Meridiani”, Tbilisi, 2007, p.346.
26General part of Criminal Law, mentioned work, p.346.
27See: 18 U.S.C. CHAPTER 96-RACKETEERING, INFLUENCED AND CORRUPT ORGANIZATIONS,
  §1961. definitions
28See: http://www.ricoact.com/ricoact/faq.asp
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Ignorance of the “predicate offences” conception raised misunderstanding in concern of the issue, what is
meant under the term Racket and perpetration of which criminal act is reckoned as racketeering. Before determining
the definition of predicate offences, the Georgian legislator first of all must define whether the Georgian anti-
racket norms (in compliance with the US anti-racket norms) will be of the general norm type, directed against
the organized crimes or, will be the criminalized, special ones similar to banditism (Art. 224, CCG), membership
of thieves’ community, thief in law (Ar t. 223¹, CCG) and other articles. Here should be noted that in due time
RICO act was not limited by the then existed ethnic stereotypes of organized crimes. To RICO Act important is
not a form, but the content. Before adoption of RICO, the organized criminality related to the ethnic groupings
(conception of “alien-conspiracy model”), especially it could be said about the Italian-American groups.29 In
respect of the USA legislator, it must be said that the organized criminality was not accentuated as a general
event or its separate element, i.e. they stressed not on the form, as we underlined above, but on the content. That
is why RICO to date is used against such crimes that did not exist at all by the moment it was adopted.30 There
is a supposition concerning growth of a role of RICO from the perspectives of fight against terrorism.31

The Georgian anti-racket legislation has no general norm type that is directed against the organized
crimes and even thus it confronts with its American analogue. As a proof of the above-mentioned we can
apply to the sanction of Article 224¹ of the Criminal Code of Georgia, which sets imprisonment from five to
ten years. As an example, if a person being involved in organized criminal activities commits especially
grave crime two or more times during five years (e.g. trafficking, Ar t. 143¹, CCG), bringing him to legal
liability would serve as facilitation of punishment for racketeering, that ought to be on the contrary.
Criminal liability shall be imposed on the perpetrator for cumulative crime, i.e. for racketeering and trafficking,
unlike to the USA RICO Act. The latter embraces in itself all the predicate offences. Due to the USA RICO
Act, in case of return to predicate offences twice or more times, moreover if these offences are characterized
by interrelation and threat of criminal activity continuation, the wrongdoer shall be punished not in accordance
with the general norm but more severely, as a racketeer…32

In the United States of America, where diversity of the organized crimes exist, RICO Act works successfully
because, as we mentioned above, it is not limited by the ethnic or other stereotypes. With this reason, the
act adopted in 1970 turned out ready to meet contemporary developments and challenges of the organized
crimes. The Georgian legislator, if they consider the USA experience, should elaborate the general norm
against organized crimes in the form of anti-racket norm or other legal regulation33 (form, to our opinion, has
no significance); important is to reflect content and fundamental principles that brought success to the
USA in fight against the organized crimes.

The most important to the Georgian anti-racket legislation is to put into effect the concept of “predicate
offences”. To reach the purpose, we should emphasize two directions:

1. After the definition of racket and racketeering in Art. 17¹ of the Criminal Code of Georgia a list of
concrete norms of the Special part of the CCG should be provided, which will be deemed as predicate offences
by the legislator. In addition, the proper aggravating circumstances should be added to these offences with
conditional definition as is “committed by racketeer”. The similar precedent already exists in the Criminal Code
of Georgia in the form of Extortion corpus delicti (Art. 181, par .4). If we follow the mentioned discussion, need
of abolition of article 224¹ will arise. As a proof, we can cite on current situation, e.g. if extortion was perpetrated

29Criminal Legislation of  USA, http://sosrussia.com/analyse/library/clusa/page2/
30Cormaney M. Rico in Russia: effective control of organized crime or another empty promise? Translation by
  M.Buryan, 2002. http://www.crime.vl.ru/docs/stats/stat_145.htm
31See: Mathan Irvin & Juster  Kenneth, Law Enforcement Against International Terrorists: Use of the RICO Statute,
  60 U. COLO.L.REV. 1989. p.564; Weiner J.RIKO , Terrorism and extraterritorially: can RICO reach foreign
  conduct? p.13‚ www.nesl.edu/intljournal/vol1indx.cfm
32See above: “Conception of Cumulative Liability”.
33We had an opinion that instead of suggestion of new definitions, “banditism” could serve as the general norm regarding
   the organized crimes. See: Giorgi Gorashvili “Comparative-Legal Analysis of Criminalization of Organized Crimes”,
   Seminar for Doctor’s Degree, Iv.Javakhishvili Tbilisi State University, Department of Law, 2006, pp.58-62.
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by the racketeer, it comes out that criminal liability must be imposed due to the aggravating circumstances of
extortion (Art. 181, par. 4, CCG) and for racketeering (Art. 224¹, CCG) separately. The mentioned discussion
contravenes with not only the fundamental concept of “predicate offences”,34 but with the constitutional
principle that prohibits double punishment for one and the same conduct.35 If we draw a final conclusion, the
regulation sphere of anti-racket norms, in the form of predicate offences, must be determined in Article 17¹ of
the Criminal Code of Georgia, with adding proper aggravating circumstances, as is “perpetrated by a racketeer”
to the concrete predicate offence and delete the Article 224¹ of CCG.

2. The second direction to implement the concept of “predicate offences” is more arranged from the
point of content, accordingly it will be easier to place it in the Georgian Criminal Law system. Besides, it
stands closer to the USA RICO act structure. We think that it would be better if definition of the racket and
racketeer is considered in Article 224¹ of CCG and exhaustive list of predicate offences is added and committed
twice of more times during five years of which will be estimated as organized criminal activity. Article 224¹ of
CCG should be equipped with severer sanction than the inward concrete predicate offences are. Assume
that the Georgian legislator determined robbery by force (Art. 178, par.3, sec. “d”, CCG), assault (Art. 179,
CCG) and trafficking (Art. 143¹, CCG) as the forms of racketeering. Legal liability issue of the person with
legal capability, having perpetrated the mentioned crimes twice or more times during five years, will be
assessed as racketeering, committed on the basis of robbery, assault and trafficking; the court in its
decision will indicate Article 224¹ of CCG and accordingly, punishment will be based on a sanction of the
mentioned Article.36 If we follow the second direction of our discussion, logically Article 17¹ of the Criminal
Code of Georgia must be deleted as it will loose its functions. Besides, such abolition will be expedient from
the systematic-structural point of view.

5. Organizational Agreement Concept

According to the ‘Statute on Criminal Agreement” in the USA, agreement of two or more persons to
perpetrate a crime shall be deemed as the completed crime. To identify the crime completed, it is necessary
that two or more persons planned aforethought to commit such action that is prohibited by law and “acted
evidently” with an aim to reach the goal.37

As it was mentioned, the agreement will not be deemed completed without starting of “evidential act”.
We can seek the analogue of starting of the “evidential act” in forms of the uncompleted crimes, as are
preparation of crime and attempted crime (Articles 18, 19, CCG) provided by the Criminal Code of Georgia.
The criminal agreement, according to the legislation of the USA, will be supposed as the completed crime if
certain activity for the perpetration of crime (by means creating conditions intentionally or partial realization
of objective part of a crime) is proved.

Dif ferent from the Georgian Criminal Law, by the USA legislation the criminal agreement itself is
already considered as an independent crime.

It is impossible not to note the exception that is fixed in the Statute against the criminal agreement.
Namely, a stage of completion of the crime, in regard of the drug-related offences, is fixed one step formerly
and does not require the “evidential act”.38 The completed crime shall be if two or more persons agreed
about violation of the federal norms on a turn of Narcotics.39

34According to the anti-racket norms, a person is considered a racketeer because he repeatedly perpetrated predicate
  offence during the estimated period of time and exactly for this repetition punishment became severer. (author’s remark).
35Based on this concrete example, it is supposed that a person is punished for racketeering (art.181, par.4, CCG) and
   again for racketeering (art.224¹)?..
36A judge indicates about the crimes within composition of racket in the descriptive part of a judgment.
37See: Abadinsky H. Organized Crime. Nelson-Hall publishers. Chicago. Translation from English by SPB; Edition of
   Sanct/Peterburg University, 2002, p.536  See: Abadinsky H, mentioned work, p.591.
38See: Abadinsky H, mentioned work, p.591.
39See: Decision of the Supreme Court of the USA, 1994 [United State v. Shabani N:93-981]
  http://www.law.cornell.edu/supct/html/93-981.ZO.html
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In favor of the legal institute of the “criminal agreement” the following opinions were expressed by the
US scholars:

1) To reckon the “criminal agreement” as the completed crime enables law-enforcement bodies to
react before the offenders start acting;

2) Participant of the “criminal agreement” can not escape from the criminal liability with the reason
that he was not aware of each detail of “the agreement” or personally did not know other participants;

3) Action conducted by each participant of the “criminal agreement” shall be used as a proof in
relation tu other participants;

4) Participant of the “criminal agreement” carries responsibility for the conducts of other participants
that have been committed before joining the group, if a new group-member is aware of the general goals of
“criminal agreement” and agrees to take part in their implementation;

5) Institute of the criminal agreement is an effective weapon for fight against the organized crimes
especially in higher echelons of society. It gives an opportunity to bring the criminal group leaders to the
criminal responsibility even in such cases, when they have not perpetrated any “evident act”, but proof of
the fact that they are the “agreement” participants would be enough for their punishment.40

Based on the “Criminal Agreement” Statute and the described in it provisions, the authors of RICO elaborated
the “Organizational Agreement” Conception. One of the reason for what RICO turned out rather effective in
fight against the organized crimes is the very new Conception of the “organizational agreement”.

The “organizational agreement” became an important remedy for fight against leaders of the organized
crimes. Notwithstanding the fact that they lead the criminal groupings, they (personally) their selves rarely
breached the law. RICO formulated the criminal agreement norms in such a way that it gave possibility to
impose punishment on those who in fact guided the organized crimes.41

The complicity norms work ineffectively in fight against the organized crimes, because, as a rule, in
criminal organizations various felonious agreements are fulfilled. Because of absence of the entire collective
agreement or the unified collective purpose, it will be impossible to bring the whole group to criminal
liability. “It is impossible to prove the entire agreement and unified purpose in total regarding to various
crimes and its perpetrators if they do not correlate to commit the concrete crime.”42

The RICO Act solved this problem by means of introducing the “organizational agreement” concept.
Compliance with the “organizational agreement”, each participant carries responsibility for criminal activities
of the organization, in spite of the fact whether he personally participated in racketeering or not. Besides, it
has no significance whether a person knew about activities of other group-members or if he was informed
about each sphere of the organization activities. “Organizational agreement” concept enables us to study
the criminal organization as a single whole and not a combination of its parts.43

We think that with a purpose to fight effectively against the organized criminality, it is important to
provide a definition of criminal enterprise (union) in Ar ticle 27 of the Criminal Code of Georgia and to
refer to the general provisions of RICO on the “organizational agreement” while elaborating it. This especially
concerns to the responsibility issue as exactly definition of responsibility scopes in manner of RICO became
a base of fair punishment of leaders of the organized crimes.

Pursuant to Ar ticle 27, par. 3 of the Criminal Code of Georgia and its remark, under the term of organized
crime the organized group, as well as the criminal organization is considered. i.e. to say simply, the Georgian
legislator puts these two different notions under one term and puts the sign of equality between them. From
our point of view, the mentioned attitude is not correct, because the criminal enterprise is more complicated

40Abadinsky H, the mentioned work, p.536 See: Nathan Irvin & Juster  Kenneth, Law Enforcement Against
   International Terrorists: Use of the RICO Statute, 60 U. COLO. L. REV. 1989. p.564.
41See: Nathan Irvin & Juster  Kenneth, Law Enforcement Against International Terrorists: Use of the RICO Statute,
  60 U. COLO. L. REV. 1989. p.564.
42See: Cormaney M. Rico in Russia: effective control of organized crime or another empty promise? Translation by
  M.Buryak, 2002 http://www.crime.vl.ru/docs/stats/stat_145.htm
43See: Cormaney M. mentioned work.



44

occurrence than the organized group. One of the principle differentiating signs is that the criminal
organization is created to commit several crimes, i.e. in the moment of its creation a purpose of criminal
activity exists. As to the organized group, it can be founded to commit even a single crime44. Traditionally
‘banditism” (Art. 224, CCG) is considered as a felonious form of the criminal enterprise. A “band” (banda) is an
Italian word and is used to define a rigid45 criminal group, which was created with an aim to commit several
crimes. (Synonym of the Italian term in German is die Bande and in Russian – Shaika (øàéêà)).46

“Rather long time before Criminal Law science as elaborated the definition of a criminal enterprise. The
criminal enterprise, particular form of which can be an armed band, differs from all the other criminal groupings
with one particular sign – that is the rigid group.”47

To our opinion, those theoretical and practical problems should be foreseen, that followed the adoption of the
special criminalized form of felonious organization in the Criminal Code of the Russian Federation. A talk is about
“Establishing (formation) of the Criminal Union (enterprise) (Art. 210, Criminal Code of the RF). The mentioned
article is a novelty, which “was admitted after long disputes between the theorists, practicing lawyers and the
Criminal Law legislators. During a long time, many argued regarding how expedient and necessary was to state
punishment not for the concrete offensive actions but only for the group formation or participation in it. It is not
a secret to anyone that nowadays the leaders of the most influential criminal groupings or enterprises do not
participate in perpetration of concrete crimes personally, and for this reason they stay out of the Criminal Law
regulation sphere.”48 While developing the Article 210 of the Criminal Code of the RF, the legislator aimed to draft
such effective norm that would be directed towards fight against the organized crimes.49

“According to Art. 210 of CCRF, objective side of corpus delicti is expressed:
1. to found the criminal union or enterprise with an aim to commit the grave or especially grave

crimes;
2. to lead the mentioned criminal union (enterprise) or its structural units;
3. to develop plans for perpetration of the grave or especially grave crimes and to form the union of

criminal group organizers, leaders or other participants with an aim to create conditions for criminal activity;
4. to participate in the criminal union;
5. to unite the organized group leaders and other representatives;
6. to carry out the above-listed activities with abuse of power.”50

As the critics mention, a purpose to commit grave or especially grave crime turned Ar t. 210 of CCRF
into dead corpus delicti.51 Joining of two or more persons with an aim to perpetrate grave of especially grave
crimes is punishable itself, as is considered as preparation of crime. With such logic, introduction of Art. 210
of CCRF comes out to be subject less. As A.Dolgova notes correctly, “in a new Code the older approach still
revealed, that saying softly, is a result of undeveloped phenomenon of the organized crime.”52

44See: General part of Criminal Law, Manual, authors collection, edition of “Meridiani”, Tbilisi, 2007, p.225.
45O.Gamkrelidze under the term “rigid”, besides the structural characteristics of a group (that is membership regularity),
  considers a purpose to commit several crimes as well. This is a broad understanding of the term “rigid”. We think that
  we should refer to the restricted approach of this term pursuant to the Criminal Code of Georgia, together with the
  structural features of the term. As to the purpose of criminal activity, it should be reflected independently.
46See; O.Gamkrelidze, Definition of the Criminal Code of Georgia, Tb., 2005, p.208.
47See: Again for the Airplane Hijack Case. Newspaper “Akhali Saqartvelo” (New Georgia), May 14-20, 1998
48Nomokonov V.A., Melnikov Y.B. What should be the Policy in Sphere of Fight Against Organized Crimes?
   Dalnevostok, 2002, p.5.
49See: Comments to the Criminal Code of the Russian Federation, under common edition of Skuratova Y.I., Lebedeva
  V.M., M. 1999, p.510.
50Criminal Law. Special part. group of authors, Edit. Norma, M. 2000, p.381.
51See: Nomokonov V.A., Melnikov Y.B. What should be the Policy in Sphere of Fight Against Organized Crimes?
  Dalnevostok, 2002, p.6.
52Dolgova A.I. Criminal Situation in Russia and Legal Problems in Fight Against Organized Crimes, Criminality and
  Legislation. M, 1997, p.53 See: Kruessmann T. Organized Crime Policies: Russia, 2003. Transl. by Buryak M.
  http://www.crime.vl.ru/docs/stats/stat_84.htm See above Liberal Construction Conception.
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“Since adoption of the Criminal Code of Russia, the prosecution tried to refer to Art. 210 of CCRF in case if the
lesser signs of organization existed in criminal group. Situation was basically changed after the sound judgments
of acquittal. Today the law-enforcement bodies try to use the general norms on group crimes and maximally get
rid of application of Art. 210… In case if such tendency lasts, threat of changing the mentioned norm into the dead
corpus delicti will be created.”53 Statistics of the cases invoked on Article 210 of CCRF is really troubling: during
1997 only 48 cases were initiated throughout the entire territory of Russia, out of which judgments of conviction
were made on 9 cases. in 1998 - 160 cases were invoked and only one was finished with convicting decision.54

Herein, we would like to mention that purpose to gain directly or indirectly illegal financial or other material
benefit, envisaged in Ar ticle 27, par. 3 of the Criminal Code of Georgia, groundlessly limits the scopes of action
of the norm. As a rule, in majority occasions activity of the organized group is truly related to the purpose of illegal
gaining of material benefit, but there are certain exceptions from the rule. For Example, it is probable that the
terrorist act (Art. 323, CCG) or sabotage (Art. 318, CCG) was perpetrated by the organized group, which acted
on the ethnic-separatist ideological basis and had no purpose to receive income. Pursuant to Ar t. 27, par. 3 of
CCG, such group shall not be deemed organized because of absence of the aim to gain illegal benefit, that puts
us in absolutely illogical situation. As the above-noted “bitter” experience of the Russian Federation showed, it
is risky to restrict the term of the organized crime by a concrete purpose. Purpose, in regard of the organized
criminality , could be only of criminal activity generally. In due time, the US legislator also refused to put the
notion of the organized crime in strict scopes, as determined it with general terms in RICO Act.55

Conclusion

In the present article we tried to focus our attention on the most problematic issue of the Georgian anti-
racket legislation and only from the part of material criminal law. It should be mentioned that, as the research
showed, lots of questions appear regarding anti-racket legislation and not only in the material but the
criminal procedural law part as well. To our opinion, nature of the anti-racket norms should be determined
and only after that will be possible to use them in process. Based on this, we tried to bring up the problem
of anti-racket norm exactly from the point of material law. Regulation sphere of the Georgian anti-racket
legislation also reflects on the Civil Law procedure, where the questions appear concerning property seizure
and other issues. It was impossible to put all the vital issues in the scopes of one article and with this reason,
we concentrated our attention on the principle one.

In the end we may conclude that the anti-racket norms could not effectively fit the Georgian Criminal Code
system and could not correspond with the existed legal institutes. Sphere of regulation of these norms is
undefined. As the upper-given analysis showed, in Georgia have not been foreseen not only critical suggestions
towards the USA anti-racket norms, but we did not manage to copy the RICO progressive conceptions
consequently either. Important is to consider content and not the form while reception of the legal institute.
Unfortunately, our legislator in anti-racket norms reflected the form of RICO and not its content. Coming
out all the above-mentioned, the anti-racket norms are inactive and fear to change into the dead corpus delicti.

To start fight against the organized crimes by means of legislative mechanisms is just welcoming. We
hope that the Georgian anti-racket legislation, similar to the USA RICO Act, will someday turn to be the
most strict, flexible and effective norms against the organized crimes.

53Brsoyan V.A., Kr yukova A.A. Criminal-Law Remedies of Fight Against Organized Crime. Legal Bulletin of
  Syberia. 2004. #3 http://web1.law.edu.ru/magazine/sibvestnik/article.asp?magNum=3&magYear=2004&articleID=
   1183199
54See: Kruessmann T. Organized Crime Policies: Russia, 2003. Transl. by Buryak M.
   http://www.crime.vl.ru/docs/stats/stat_84.htm
55See above Liberal Construction Conception.
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anzor maxaraZe

ivane javaxiSvilis saxelobis saxelmwifo universitetis

iuridiuli fakultetis doqtoranti

SoTa rusTavelis saxelmwifo universitetis asistent-profesori

kerZo sisxlissamarTlebrivi devnis iuridiuli buneba

sisxlissamarTlebrivi devnis saxeTagan kerZo sisxlissamarTlebrivi devna saintereso
institutia, im TvalsazrisiT, rom kanonmdebelma dazaralebuls kerZo braldebis
sisxlis samarTlis saqmeebze mianiWa devnis ganxorcielebis ufleba. aRniSnuli devna,
rogorc wesi, xorcieldeba ara samarTaldamcavi organos (gamomZiebelis, prokuroris),
aramed _ kerZo piris mier. kanonmdebeli dazaralebuls aniWebs saproceso uflebaTa
erTobliobas, romlebsac is iyenebs Tavisi survilisamebr. braldebis mtkicebis mimarT
es gamoixateba dazaralebulis valdebulebis ararsebobaSi – warmoadginos mtkicebulebebi,
daarwmunos sasamarTlo mis mier wayenebuli braldebis dasabuTebulobaSi. aRniSnuli
statusi gansakuTrebiT vlindeba kerZo braldebis saqmeebze.

saqarTvelos moqmedi sisxlis samarTlis saproceso kodeqsis 27-e muxli kerZo
braldebis saqmeTa warmoebas gamoyofs rogorc kerZo  sisxlissamarTlebrivi devnis
damoukidebel saxes da am kategoriis saqmeTa samarTalwarmoebis Taviseburebebs
saproceso kanonmdebloba ayalibebs da ganixilavs  meTormete karSi _ `calkeuli
kategoriis sisxlis samarTlis warmoebis Taviseburebani~. axalma saproceso
kanonmdeblobam, sabWouri kanonmdeblobisagan gansxvavebiT, kerZo braldebis saqmeTa
warmoeba sakmaod detalurad moawesriga specialur normaTa erTobliobiT, ramac
xeli Seuwyo kerZo braldebis institutis ganviTarebas.

saqarTvelos moqmedi sisxlis samarTlis saproceso kodeqsis 23-e muxlis Tanaxmad,
sisxlissamarTlebrivi devna SeiZleba iyos sajaro, subsidiuri, kerZo-sajaro da kerZo.

imisaTvis, rom ganvsazRvroT kerZo braldebis arsi, misi ganmaxorcielebuli subieqtis,
e.w. dazaralebulis statusi kerZo braldebis saqmeebze, saWiroa gavaanalizoT TviT
sisxlissamarTlebrivi devnis cneba.

saqarTvelos sssk-is 44-e  muxlis 431 nawiliT sisxlissamarTlebrivi devna
ganmartebulia rogorc – `am kodeqsiT  gaTvaliswinebuli uflebamosili piris mier
ganxorcielebul moqmedebaTa erToblioba, romlis mizania eWvmitanilis an braldebulis
mimarT sisxlis samarTlisa da sisxlis samarTlis saproceso kanoniT gaTvaliswinebuli
RonisZiebis gamoyenebis uzrunvelyofa~. aRniSnuli ganmarteba iZleva safuZvels‚
vTqvaT, rom sisxlissamarTlebrivi devna niSnavs TandaTanobiT da mizandasaxul
moZraobas danaSaulebrivi qmedebis kvaldakval, danaSaulis Camdeni piris, eWvmitanilisa
da braldebulis mxilebisaken, saproceso kodeqsiT dadgenili wesebis gamoyenebiT.

am ganmartebis safuZvelze SeiZleba iTqvas, rom sisxlissamarTlebrivi devnis
cnebaSi moiazreba praqtikulad saproceso kodeqsiT gaTvaliswinebuli uflebamosili
pirebis moRvaweoba, romlebic braldebis mxares warmoadgenen.

sssk-is 23-e muxli gamoyofs sisxlissamarTlebrivi devnis oTx saxes imis mixedviT‚
Tu visi iniciativiT xdeba misi aRZvra da Tu romeli proceduris Sesabamisad xdeba
misi realizeba. es saxeebia: a) sajaro wesiT ganxorcielebuli sisxlissamarTlebrivi
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devna; b) subsidiuri wesiT ganxorcielebuli sisxlissamarTlebrivi devna; g) kerZo-
sajaro wesiT ganxorcielebuli sisxlissamarTlebrivi devna; d) kerZo wesiT
ganxorcielebuli sisxlissamarTlebrivi devna.

aqedan gamomdinare‚ SeiZleba gavakeToT daskvna imis Sesaxeb, rom dazaralebuli
SeiZleba iyos sisxlissamarTlebrivi devnis subieqti misTvis miniWebuli saproceso
uflebaTa farglebSi. maSasadame, kerZo sisxlissamarTlebrivi devnis ganxorcielebaze
uflebis mqone subieqti SeiZleba iyos mxolod dazaralebuli. swored is gansazRvravs
TviT procesis dawyebis, gagrZelebisa da Sewyvetis SesaZleblobas. moqmedi sisxlis
samarTlis saproceso kanonmdeblobis Tanaxmad‚ kerZo braldebis saqmeze
sisxlissamarTlebrivi devnis dawyebas gaaCnia mravali Tavisebureba. sssk-is 27-e
muxlis Sesabamisad kerZo sisxlissamarTlebrivi devna iwyeba mxolod dazaralebulis
saCivris safuZvelze.

dazaralebulis kerZobraldebiTi saCivari warmoadgens moTxovnas, rom mosamarTlem
ganixilos saqme1 (sssk-is 627-e muxli 2-e nawili). moqmedi sisxlis samarTlis
saproceso kanonmdeblobiT kerZo braldebis saqmeebs ganixilavs raionuli (saqalaqo)
sasamarTlos mosamarTle. sisxlis samarTlis saproceso kanonmdeblobaSi Setanili
cvlilebebis Tanaxmad‚ sasamarTloSi saCivris Semtani piri (dazaralebuli an misi
kanonieri warmomadgeneli) warmoadgens kerZo bralmdebels (sssk-is 627-e muxli).
aqve unda aRiniSnos, rom kerZo sisxlissamarTlebrivi devna iwyeba sasamarTloSi
dazaralebulis mier saCirvis Setanis gziT kompetenturi saxelmwifo organos mier
Sesabamisi aqtis gamotanis gareSe. es procedura Zireulad gansxvavdeba sisxlis
samarTlis saqmis aRZvris wesisa da saqmis warmoebis dawyebis procedurisagan.

rac Seexeba kerZo braldebis cnebas‚ unda iTqvas, rom procesualur mecnierebaSi
igi jerovnad ar aris gamokvleuli. kerZo braldeba gagebulia rogorc
sisxlissamarTlebrivi devnis forma, roca devna aRiZvreba dazaralebulis  saCivriT,
xorcieldeba mis mierve da eqvemdebareba Sewyvetas procesis nebismier stadiaze
dazaralebulis braldebulTan Serigebis gamo.

procesualur literaturaSi sadvao sakiTxi im danaSaulTa wris gamoyofa, romelTa
devna xorcieldeba kerZo braldebis wesiT. am problemis gadawyvetas principuli mniSvneloba
eniWeba im TvalsazrisiT, rom aseTi saxis braldebas gaaCnia garkveuli mizezebi da

1amasTan dakavSirebiT unda avRniSnoT, rom sss-is kodeqsSi 2005 wlis 25 martis kanoniT
damatebebisa da cvlilebebis Setanamde moqmedebda sisxlis samarTlis saqmis aRZvris instituti.
dazaralebuli kerZo braldebis saqmeebze saCivriT mimarTavda raionul (saqalaqo) sasamarTlos
mosamarTles. mosamarTle Tu  kerZobraldebiT saCivarSi daadgenda, rom arsebobs kerZobraldebiTi
danaSaulis niSnebi‚ miiReba gadawyvetilebas sisxlis samarTlis saqmis aRZvris Sesaxeb‚ ris
Taobazec gamohqonda dadgenileba. is sakiTxi, rom mosamarTle uflebamosili ar aris‚ ganaxorcielos
bralmdeblis funqcia, procesualur literaturaSi mecnierTa diskusiis sagani gaxda aRniSnulis
Sesaxeb ufro dawvrilebiT ix: m. facia – mosamarTlis mier kerZo braldebis sisxlis samarTlis
saqmis aRZvris konstituciurobis sakiTxebi. ̀ adamiani da konstitucia~ 2001. #1, gv. 136-142; k.
kobaxiZe – sisxlissamarTlebrivi devnis normebis garkvevisaTvis (kerZo sisxlisamarTlebrivi
devna), Jur. `samarTali~, 2001. #7. gv. 72-76; a. faliaSvili. saqarTvelos konstitucia da
sisxlis saproceso kodeqsi (SeuTavsebloba da winaaRmdegobani), Jur. ̀ adamiani da konstitucia~
- 2001. #4; a. faliaSvilis redaqtorobiT. sisxlis samarTlis procesi (saxelmZRvanelo) Tb.,
2002. gv. 552; i. gabisonia. sisxlis samarTlis saqmeTa ganxilva sasamarTloSi. 2002. gv. 464-465.
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safuZveli, romlis gamoc kerZo braldeba gamoyofilia rogorc braldebis damoukidebeli
saxe, xolo kerZo braldebis saqme _ rogorc gansakuTrebuli kategoriis saqme2.

kerZo braldebis saqmeebis gansakuTrebul kategoriad gamoyofis safuZvlebi
Camoyalibebulia v.m. savickis mier. igi maT ricxvs miakuTvnebs:

a) Cveulebriv pirobebSi im qmedebaTa sazogadoebrivi saSiSroebis mcire xarisxs,
romelTa devna xdeba kerZo braldebis wesiT, imaTTan SedarebiT, romelTa devna
xorcieldeba saxelmwifo organoebis mier;

b) samarTaldarRvevaTa specifikur sayofacxovrebo xasiaTs, romelic exeba moqalaqis
pirovnebas da rogorc amis Sedegi _ rig SemTxvevebSi dazaralebulis azris
gaTvaliswinebis aucileblobas qmedebisa da misi Sedegis Sesaxeb danaSaulis
Semadgenlobis dasadgenad;

g) aucileblobas‚ moqalaqeebs SesTavazon SesaZlebloba‚ daareguliron warmoqmnili
konfliqti da daamyaron normaluri urTierTobebi sasamarTlo organoebis Carevis
gareSe;

d) saxelmwifos swrafvas‚ uzrunvelyos moqalaqeTa uflebebisa da interesebis
yovelmxrivi dacva maTi aqtiurobis amaRlebis gziT.3

Cven sarwmunod gveCveneba s.i. katkalosa da v.z. lukaSeviCis daskvnebi, romlebic
Tvlian, rom danaSaulTa gamoyofa, romelTa devna xdeba kerZo braldebis wesiT,
ganpirobebulia Semdegi safuZvlebiT: jer erTi, TviT am danaSaulTa bunebiT, romlebic
xelyofs moqalaqeTa subieqtur uflebebs, maT patiosnebas, Rirsebas, janmrTelobas;
meore, ara marto damnaSavis pirovnebisa da qmedebis sazogadoebrivi saSiSroebis,
aramed rig SemTxvevebSi‚ TviT danaSaulis Semadgenlobis dadgenis sirTuliTac
dazaralebulis subieqturi azris gaTvalsiwinebis gareSe; mesame, im garemoebebiT,
rom kerZo braldebis saqmeebi, rogorc wesi, exeba garkveuli pirebis wres: ojaxis
wevrebis, naTesavebis, nacnobebisa da a.S. interesebs da warmoiqmneba sayofacxovrebo
komfliqtebis niadagze; meoTxe, aseT saqmeebze winaswari gamoZiebis aucileblobis
ararsebobiT; mexuTe, am danaSaulTa Cadenis specifikiT, romelic saSualebas aZlevs
dazaralebul moqalaqeebs‚ dasabuTebulad gadawyviton TiToeul konkretul SemTxvevaSi,
saWiroa sisxlis samarTlis pasuxisgebaSi micemis moTxovna, Tu SesaZlebelia warmoqmnili
konfliqtis daregulireba saxelmwifo organoebis Carevis gareSe; meeqvse, am saqmeTa
gansakuTrebuloba, romlis dros saxelmwifo organoebis Carevam dazaralebulis
nebis sawinaaRmdegod SeiZleba arsebiTi ziani miayenos yovelgvar urTierTobas da
migviyvanos komfliqtis Semdgom gamwvavebamde; meSvide, isini naklebi sazogadoebrivi
saSiSroebiT xasiaTdebian im damnaSaveebTan SedarebiT, romelTa devna xdeba saxelmwifo
braldebis wesiT; merve, kanonmdeblis swrafviT gansazRvros samarTalwarmoebis iseTi
wesi, romelic gaiTvaliswinebda mocemuli kategoriis saqmeTa Taviseburebebs, SeZlebda
uzrunveleyo braldebulTa yvelaze samarTliani dasja da, amasTan erTad,
dazaralebulebis, iseve, rogorc procesis sxva monawileTa, kanonieri interesebis
yvelaze efeqturi dacva4.

2am TemasTan dakavSirebiT saqarTvelos iuridiul mecnierebaSi samwuxarod mocemul sakiTxebze

 gamokvlevebi ar aris Catarebuli.
3Ñàâèöêèé Â.Ì. Ãîñóäàðñòâåííîå îáâèíåíèå. Ì. 1971. ñ. 321-322.
4Êàòüêàëî Ñ.È., Ëóêàøåâè÷ Â.Ç. , Ñóäîïðîèçâîäñòâî ïî äåëàì ÷àñòíîãî îáâèåíèÿ. ËÃÓ 1972. ñ. 44-45.
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v.v. doroSkovi 2000 wels gamoqveynebul Tavis naSromSi aanalizebs zemoT ganxilul
mecnierTa Sexedulebebs da ganmartavs, rom isini gansxvavebulia da yovelTvis
sakmarisad ar aris dasabuTebuli.

misi azriT‚ aseTi mdgomareoba gamowveulia kerZo braldebis institutis erTiani
sistemuri gamokvlevisa da erTiani kvlevis sagnis ararsebobiT. igi aRniSnavs, rom
jer erTi‚ mocemuli sakiTxis kvlevisas mecnierebi iyenebdnen gansxvavebul terminebs:
safuZveli, motivi, Taviseburebebi (gansakuTrebuloba) da a.S. amitom sasurvelia
vixelmZRvaneloT bevri parametriT Sesaferisi‚ erTiani terminiT – safuZvliT; da
meore‚ rac Seexeba kvlevis sagans, erT SemTxvevaSi saubrobdnen danaSaulze‚ sxva
SemTxvevaSi _ sisxlis samarTlis saqmeze sisxlissamarTlebriv devnaze.

amitomac sisxlis samarTlis procesis sagani unda iyos ara danaSauli‚ aramed
braldeba‚ maT Soris‚ kerZo braldeba‚ rogorc sisxlissamarTlebrivi devnis
damoukidebeli saxe.5

aqedan gamomdinare‚ Cven viziarebT doroSkovis Sexedulebas, romelic marTebulad
aRniSnavs‚ rom kerZo braldebis institutis kvleva unda ganxorcieldes erTianad
sistemuri meTodis gamoyenebiT rogorc materialur-samarTlebriv, ise‚ procesualur
konteqstSi. zemoaRniSnuli Sexedulebebis gaTvaliswinebiT v.v. doroSkovi gvTavazobs
yvela zemoT CamoTvlil safuZvelTa klasifikacias materialur-samarTlebriv da
procesualur aspeqtebSi.

kerZo braldebis, rogorc braldebis damoukidebeli saxiT materialur-samarTlebriv
safuZvlebs SeiZleba mivakuTvnoT:

1. danaSaulis gansakuTrebuli buneba, romelic idevneba kerZo braldebis wesiT,
ZiriTadad bRalavs ara sajaro, aramed moqalaqis kerZo interesebs sazogadoebrivi
urTierTobis gansakuTrebul sferoSi (sayofacxovrebo, saojaxo, samsaxurebriv,
megobrul) da a.S.

2. calkeuli danaSaulebi, romlebic naklebad sazogadoebrivi saSiSroebiT xasiaTdeba.
3. dazaralebulis azris gaTvaliswineba, romelsac mniSvneloba eniWeba danaSaulis

Semadgenlobis arsebobis dadgenisaTvis.
4. samarTaldamrRvevis sisxlis samarTlis pasuxismgeblobisagan gaTavisuflebis

SesaZlebloba arsebuli konfliqtis daregulirebiT (mxareTa SerigebiT) im mizniT,
rom SemdgomSi kidev ufro didi ziani ar miayenos dazaralebuls.

xolo procesualur-samarTlebrivi TvalsazrisiT ki SeiZleba gamovyoT Semdegi
safuZvlebi:

1. winaswari gamoZiebis Catarebis gareSe mtkicebulebaTa warmodgenis SesaZlebloba,
romlis  drosac TviTmxilvelebis Cveneba gamoyenebuli iqneba rogor mtkicebuleba
danaSaulis Cadenis Sesaxeb.

2. saqmis sworad ganxilvisaTvis dazaralebulis Cvenebis aucilebloba, ramdenadac
TviTon igi miuTiTebs saqmis ganxilvis mizanze da warmoadgens mtkicebulebebs.

3. kanonmdeblobis swrafviT‚ gansazRvros samarTalwarmoebis iseTi wesi, sadac
moqalaqeebs miecemaT maRali aqtiurobis SesaZlebloba samarTaldarRvevebTan brZolaSi.

5 Äî ð î ø êîâ. Â.Â. ×àñòíîå îáâèíåíèå. Ïðàâî âàÿ òåîðèÿ è ñóäåáíàÿ ïðàêòèêà. Ì. 2000. Ñò. 22-23.
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4. latenturi danaSaulis arsebobisas danaSaulis CadenaSi yvela piris sisxlis
samarTlis pasuxisgebaSi micemis SeuZlebloba6.

marTlac, danaSaulebs, romelTa devna xdeba kerZo braldebis wesiT, gaaCniaT
garkveuli sisxlissamarTlebrivi specifika – yvela isini pirdapir xelyofs moqalaqeTa
subieqtur uflebebs, maT patiosnebas, pirad Rirsebasa da janmrTelobas.

moqalaqeTa, maTi kanonieri uflebebisa da interesebis winaaRmdeg mimarTuli qmedebis
Cadenis dros dacul unda iqnes es uflebebi da interesebi, maT Soris, saxelmwifos
mierac, Tu moqalaqeebi mimarTaven mas daxmarebisaTvis, mxolod mZime (ZiriTadad
ganzrax) danaSaulTa Cadenis dros pirvel planze gamodis sajaro interesebi7.

sisxlissamarTlebrivi devnis sajarod, kerZo-sajarod da kerZo warmoebad dayofis
safuZvelSi Cadebulia kidev xelyofis obieqtic. Tu danaSaulebrivi xelyofis
obieqtad gamodis saxelmwifo da sazogadoebrivi interesebi an gansakuTrebuli
wesiT daculi (sicocxle, janmrTeloba) moqalaqis interesebi, maSin mocemul SemTxvevaSi
saxelmwifo valdebulia‚ Seasrulos sakuTari Tavisa da sazogadoebis kanonmorCili
wevrebis dacvis funqcia. am dargSi saxelmwifos neba da moqmedebebi atarebs sajaro
xasiaTs da maSasadame, ar aris damokidebuli vinmes neba-survilze.

yvelaferi kardinalurad icvleba iq, sadac danaSaulebrivi xelyofis uSualo
obieqtebs warmoadgens moqalaqis piradi uflebebi, romlebic ar exeba sazogadoebisa
da saxelmwifos interesebs. aseT SemTxvevaSi dazaralebulma TviTon unda gadawyvitos‚
rogor da ra wesiT daicvas darRveuli uflebebi da kanonieri interesebi.

am SemTxvevaSi Cven vixilavT dazaralebulis saproceso interess. ibadeba kiTxva,
Tu ra igulisxmeba `interesis~  cnebis bunebaSi. interesis problema gamokvleulia
mravali mecnieris mier da misi gansazRvris dros sxvadasxva mecnierebis mier
gamoiyeneba sxvadasxva kriteriumi.

p.a. holbaxi Tvlida, rom `interesi _ es ubralod isaa, rasac TiToeuli Cvengani
aucileblad Tvlis sakuTari bednierebisaTvis~8.

hegeli Seecada eCvenebina `interesis~ obieqturi safuZvlebi. misi ganmartebiT‚
`interesi aris im swrafvaTa Sinaarsi, romlis dakmayofilebazea mimarTuli subieqtis
saqmianoba~9.

Tanamedrove filosofosebis umravlesoba xazs usvams interesSi subieqturi da
obieqturi mxareebis erTobas. nebismier interess gaaCnia Tavisi pirveli safuZveli
garemomcvel samyaroSi da garkveuli saxiT damokidebulia masze. ̀ interesebis obieqtur
moments warmoadgens subieqtis mdgomareoba, subieqtur moments – saqmianobis motivebi,
swrafva, survili10. amave dros sxvadasxva subieqtebSi erTi da igive obieqturi
garemoebebi iwvevs gansxvavebul interess da rac bunebrivia, saqmianobis sxvadasxva
saxes. xdeba garkveuli gadasvla obieqturidan subieqturSi da piriqiT.

maSasdame, interesi moicavs or mniSvnelovan‚ urTierTdakavSirebul da
urTierTdamokidebul mxares, romelTagan TiToeuli inarCunebs Tavis damoukideblobas

6 ix. v.v. doroSkovis v.v. doroSkovis v.v. doroSkovis v.v. doroSkovis v.v. doroSkovis miTiTebuli naSromi. gv. 22-23.
7 Ëåíñêèé À.Â.,  ßêèìîâè÷ Þ.Ê. ,  Ïðîèçâîäñòâî ï î  äåëàì ÷àñòíîãî îáâèíåíèÿ â óãîëîâíîì  ïðîöåññå
  Ðîññèè. Ì. þðèñò. 1998. ñ.11.
8 Èçáðàí íûå ôèëî ñîôñêèå òðóäû ïðîèçâåäåíèÿ. Ò. 1. Ì. 1963. ñ. 311.
9 Ãåãåëü.  Ñî÷èíåíèå. Ò.È. Èçä-âî  ÀÍÑÑÑÐ, 1958. ñ. 228.
10 Çäðàâî ì û ñ ëîâ À.Ã. Ï ð î áëåìû  è íòåðåñà â ñî ö è îëîãè÷åñêîé òåîðèè. ËÃÓ. 1964. ñ. 30.
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da mTlianobas am erTobaSi. ̀ interesi~ aris obieqturi samyaros asaxvisa da subieqtis
Sinagani arsis gamoxatvis erToba, adamianuri kulturis materialuri da sulieri
faseulobebis erToblioba am subieqtis cnobierebaSi11. fsiqologebis SexedulebiT,
interesi – es pirovnebis arCeviTi damokidebulebaa obieqtisadmi misi sasicocxlo
mniSvnelobisa da emociuri mimzidvelobis gamo, an adamianTa cnobieri swrafva
moTxovnilebaTa dakmayofilebisaken12. sxvebi aRiareben ra interesis obieqtur Sinaarss,
ganuyrelad akavSireben mas cnobierebasTan da varaudoben, rom cnobierebis, fsiqikis
gareSe interess arseboba ar SeuZlia13.

Cveni azriT‚ swori Sexeduleba aqvT Camoyalibebuli im mecnierebs, romlebic
interess ganixilaven obieqturi da subieqturis erTianobaSi.

amrigad, `interesi – socialuri subieqtebis (individis, jgufis, sazogadoebis)
obieqturi damokidebulebaa garemomcveli sinamdvilis sagnebisa da movlenebisadmi,
romelic ganpirobebulia am subieqtebis mdgomareobiT da romelic moicavs maT obieqturad
arsebul socialur moTxovnilebebsa da gzebs, da maTi dakmayofilebis saSualebebs~14.

dazaralebulis interesi warmoadgens subieqtur kategorias, miuxedavad amisa,
ganpirobebulia Tu ara obieqturi faqtorebiT, saxeldobr, danaSaulis CadeniT, romliTac
dazaralebulisaTvis miyenebul iqna ziani.

interesebs ganasxvaveben maTi Sinarsis an mimarTulebis mixedviT. gamoyofen
materialur, sazogadoebriv da sulier interesebs. am dayofis mixedviT dazaralebulSi
yvelaze xSirad arsebobs materialuri interesi, saxeldobr, interesi ainazRauros
miyenebuli zarali‚ Tumca amiT dazaralebulis interesi ar izRudeba. mas SeiZleba
hqondes sxva piradi interesebic (mag.: patiosnebisa da Rirsebis dacva, samarTlianobis
aRdgena, damnaSavis dasja da a.S.).

calke unda gamovyoT interesebi, romlebic gamoixateba marTlmsajulebis,
braldebulis msjavrdebisa da dasjis wvdomaSi. amitom sisxlis samarTalwarmoebis
mixedviT interesebi SeiZleba davyoT materialuri da saproceso samarTlebrivi
gagebiT. amave dros materialuri interesebis qveS unda vigulisxmoT ara marto
qonebrivi, aramed materialuri samarTlis normebidan gamomdinare nebismieri interesic.
dazaralebulis saproceso interesi ki mdgomareobs marTlmsajulebisadmi wvdomaSi‚
ganaxorcielos misi kanonieri interesebis dacva.

sisxlis samarTlis procesis mecnierebaSi yovelTvis xazgasmulia, rom dacvas
eqvemdebareba mxolod kanonieri interesi. amave dros  kanonieri interesebis cnebaSi
mecnierebi deben sxvadasxva Sinaarss. ase, z.s. kovrigina piradi interesis kanonierebas
ukavSirebs sazogadoebriv interesTan mis Sesabamisobas15. koliziis warmoqmnis dros
sazogadoebriv da pirad interesebs Soris moqmedebs `sazogadoebrivi interesebis
iuridiuli prioriteti~16.

a.v. malkos azriT, `kanonieri interesi – es samarTalSi asaxuli an misi saerTo
mniSvnelobidan gamomdinare da garkveulwilad saxelmwifos mier garantirebuli

11 ix. zdravomislovi a.g.zdravomislovi a.g.zdravomislovi a.g.zdravomislovi a.g.zdravomislovi a.g. miTiTebuli naSromi gv. 6-7.
12 Ê î âàëåâ À.Ã. ïñèõî ëîãèÿ  ëè÷íîñòè. Ì. 1970. ñ. 140-147.
13 Êóçíåöîâ À.Â.  Óãî ëîâ í î - ï ðàâî âàÿ îõðàíà èíòåðåñîâ ëè÷íîñòè. Ì. 1969. ñ. 20.
14 Êðÿæêîâ À.Â.  Ï óáëè÷íûé èíòåðåñ: ïîíÿòèå, âèäû è çàùèòà. // Ãîñóäàðñòî è ïðàâî. // 1999. ¹10. ñ. 92.
15 Êîâðèãèíà Ç.Ñ. Óãî ëî â í î - ï ð î öåññóàëüíàÿ îòâåñòâåí í îñòü.  Âîðî íåæ. 1984. ñ. 167.
16 Òèõî ì è ð î â  Þ . À .  Òåîðèÿ çàêîíà. Ì. 1982. ñ. 132.
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martivi iuridiuli nebarTvaa, romelic gamoixateba subieqtis swrafvaSi‚ gamoiyenos
konkretuli socialuri keTildReoba, agreTve‚ zogierT SemTxvevaSi dacvisaTvis
mimarTos kompetentur organoebs Tavisi moTxovnilebebis dakmayofilebis mizniT,
romelic ar ewinaaRmdegeba sazogadoebrivs~17.

ganvsazRvravT ra `kanonieri interesis cnebas, unda davadginoT misi Tanafardoba
sazogadoebriv interesebTan, romelic daculia sisxlis samarTlis procesSi~.

rigi avtorebi amtkiceben, rom‚ Tu `procesis monawilis interesi ar emTxveva
marTlmsajulebis interesebs, saxelmwifo sakuTar Tavze Rebulobs valdebulebas‚
daicvas aseTi interesi.

aseTi pozicia nakarnaxevi iyo xangrZlivi drois ganmavlobaSi Cvens sazogadoebaSi
gabatonebuli piradulze sazogadoebrivi interesebis prioritetis ideiT, ramac
Tavisi asaxva hpova sisxlis samarTlis procesSi – sajaroobis principis gamocxadebaSi.
aqve SeiZleba iTqvas, rom sajaro interesebis uzrunvelyofis gareSe SeuZlebelia
piradi interesebis uzrunvelyofa.

dRes Cven ufleba gvaqvs vTqvaT, rom sazogadoebrivi interesi bevrad ganisazRvreba
pirovnebis interesiT. saqarTvelos sssk-is me-14 muxlis me-3 nawiliT gansazRvrulia,
rom `pirad kanonier interess aqvs prioriteti danaSaulis gaxsnisa da damnaSavis
dasjis sajaro interesebTan SedarebiT. pirovnebis kanonieri interesebis  dacva sisxlis
samarTlis procesSi sazogadoebis interesebs emsaxureba~. amasTan dakavSirebiT kvlav
dadga sakiTxi sisxlis samarTlis procesSi dispoziciurobis farglebis Sesaxeb.

dispoziciurobis cnebam da arsma yvelaze farTo gaSuqeba hpova samoqalaqo
procesis mecnierebaSi, sadac dispoziciuroba ganixileba rogorc procesis principi,
romlis Sesabamisad saqmeSi monawile pirebs (mxareebs) SeuZliaT Tavisuflad gankargon
TavianTi materialuri da procesualuri uflebebi, agreTve‚ maTi dacvis saSualebebi.

sisxlis samarTlis procesSi dispoziciurobaSi moiazreba `sisxlis samarTlis
saproceso kanonis CarCoebiT SezRudul Tavisuflebas misi monawileebis mier procesis
msvlelobaSi sisxlis samarTlis sagnis, uflebebisa da valdebulebebis gankargvisas~‚
xolo, Tavis mxriv‚ procesis sagnis gankargva ̀ niSnavs, rom procesis dawyeba, Semdgomi
gagrZeleba da procesis Sewyveta kanoniT dadgenil SemTxvevebSi damokidebulia
kerZo piris nebis gamoxatvaze18.

dReisaTvis uflebebis uzrunvelyofa gulisxmobs dazaralebulis saproceso
aqtivobisaTvis saTanado pirobebis Seqmnas‚ kerZo sawyisebTan misi Sejerebis
harmonizacias, sajaroobis principis zegavlenis sferos Semcirebas.

sazRvargareTis qveynebis sisxlis samarTlis saproceso kanonmdeblobiT daSvebulia
piradi cxovrebisa da kerZo interesebis sferoSi Careva TviTon dazaralebulis
nebasurviliT, an sasamarTlos sanqciiT‚ an prokuroris Sesabamisi kanonis moTxovnis
Sesrulebidan gamomdinare.

unda aRiniSnos, rom discpoziciurobis principi maqsimalurad realizdeba anglo-
saqsonuri modelis qveynebSi. XX saukunis dasawyisamde did britaneTSi damnaSavis
mimarT devnisa da braldebis aRZvris tvirTi awva dazaralebuls. mas unda Seekriba
mtkicebulebebi, anda advokatisaTvis an konsteblisTvis (policielisaTvis) gadaexada

17 Ì àëüêî À.Â. Î ñ í î â û  òåîðèè çàêî í í û õ  è í òåðåñîâ. // æóð. Ðîññèéñêîå ïðàâà, 1999. ¹5/6. ñ. 66.
18 Ðîãîâà Î .È.  Ïðåäåëû ïðîÿâëåíèÿ äèñïîçèòèâíûõ ïðèçíàêîâ  â óãîëîâíîì ñóäîãðîèçâîäñòâå.

   Òîìñê, 1994, ñ. 13.
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am momsaxurebisaTvis. amasTan dakavSirebiT unda aRiniSnos, rom inglisis sisxlis
samarTlis process safuZvlad udevs tradiciuli doqtrina imis Sesaxeb, rom sisxlis
samarTlis saqme – esaa dava Cadenili konkretuli danaSaulis Sesaxeb, romelic
sasamarTloSi ganixileba iseve, rogorc sxva davebi (qonebrivi, SromiTi, saojaxo).
kerZo piris mier sisxlis samarTlis saqmis mokleva, rogorc amas amtkicebs inglisuri
wyaroebi‚ aris‚ erTis mxriv‚ pirovnebis individualuri uflebebis dacva, meore mxriv
sazogadoebis kanonieri interesebisa.

`danaSaulis sisxlissamarTlebrivi devnis Sesaxeb~ 1985 wlis kanonSi pirdapir
miTiTebulia, rom kerZo pirs ufleba aqvs‚ daiwyos warmoeba nebismier sisxlis samarTlis
saqmeze an gaagrZelos warmoeba‚ Tu Sesabamisi samsaxuri Tavis uflebamosilebas ar
axorcielebs sisxlisamarTlebriv devnaze. sxva sityvebiT rom vTqvaT‚ Teoriulad
yvela qmedunarian inglisels ufleba aqvs‚ ganaxorcielos sisxlisamarTlebrivi devna
nebismieri danaSaulis Cadenisas, aseve‚ gansakuTrebiT mZime danaSaulzec19.

Cvens droSi sisxlis samarTlis saqmis mokvleva kerZo piris mier Zalian iSviaTad
xdeba da es maSin, rodesac xelisufleba ar moqmedebs, an arasaTanadod moqmedebs.
garda amisa‚ kanonmdebloba aZlevs xelisuflebas farTo uflebebs kontroli gauwios
kerZo pirebis am uflebas.

kontinenturi (romanul-germanuli) samarTlebrivi sistemis qveynebic sakmao
moculobiT iyeneben kerZo braldebis instituts. magaliTisaTvis SegviZlia moviyvanoT
germania, safrangeTi, italia da a.S20.

yovelive zemoaRniSnulis Semdeg ibadeba kiTxva: konkretulad romeli danaSaulebi
unda Sevides kerZo braldebis CamonaTvalSi? romeli dargis procesualuri Tu
materialuri simarTlis normebiT unda ganisazRvros danaSaulTa is CamonaTvali‚
romelic kerZo braldebis wesiT idevneba?

procesualur mecnierebaSi kamaTis sagans warmoadgenda  materialuri Tu
procesualuri kanonmdeblobiT im danaSaulTa wris gansazRvra, romelic kerZo braldebis
wesiT idevneba. i.g. Seglovitova Tvlida, rom kerZo braldebis danaSaulTa kategoriebis
sisxlis samarTlis kodeqsSi ganTavseba savsebiT sworia, ramdenadac kerZo saCivris
instituti efuZneba qmedebis gansakuTrebul maxasiaTeblebs‚ romelic aRiarebulia
kerZo sisxlissmarTlebrivi normebiT da ara prcesualuri pirobebiT mis devnaze21.

analogiur Sexedulebas aviTarebs v.v. doroSkovi‚ romelsac miaCnia‚ rom garkveul
danaSaulTa wre, romelic idevneba kerZo braldebis wesiT‚ sisxlis samarTlis kanonis
prerogativaa‚ magram ar eTanxmeba mis daskvnas imis Sesaxeb, rom ar unda iyos
gaTvaliswinebuli is momenti‚ romelic dakavSirebulia procesSi sisxlissmarTlebrivi
devnis ganxorcielebasTan. misi azriT‚ es problema sworad iyo gadawyvetili XIX
saukunis ruseTis kanonmdeblobaSi, sadac danaSaulTa CamonaTvali, romelic  kerZo
braldebis wesiT devnas Seicavda‚ iyo  ara procesualuri‚ aramed materialuri samarTali22.

19 Ãóöåíêî Ê.Ô. Ãî ëîâêî Ë.Â. Ôèëèìî í îâ Á.À. Óãî ëîâíûé ïðîöåññ çàïàäíûõ ãîñóäàðñòâ. Ì. 2001. ñ. 58-59.
20 ix. evrogaerTianebis qveynebis sisxlis samarTlis saproceso sistemebi (Targmani
  k. wiqariSvili) 2002. gv. 146. gv. 151. gv. 171.
21 Ùåãëîâèòîâ È.Ã. Ãëàâíåéøèå èçìåíåíèÿ óãî ëî â í î ãî  ï ð î öåññà, âûçâà í íûå  í î âû ì  óãî ëî â í î û ì
    Óëî æåíèåì. ÑÏÁ. 1903. ñ.6.
22 v.v.doroSkovisv.v.doroSkovisv.v.doroSkovisv.v.doroSkovisv.v.doroSkovis miTiTebuli naSromi gv.40.



54

dReisaTvis SeiZleba iTqvas, rom rig saxelmwifoebSi kerZo braldebis instituti
regulirdeba materialuri sisxlis samarTlis kanonmdeblobiT da ara procesualuri
samarTliT. poloneTisa da iugoslaviis kanonmdeblobaSi danaSaulis gamo devnis
wesebi da‚ amasTan‚ kerZo braldebis devnis wesebi saerTod ganisazRvreba materialuri
kanoniT. a.m. lariani Tavis monografiaSi gadmogvcems poloneli procesualistebis
Sexedulebas kerZo braldebis sakiTxebze da ganmartavs, rom poloneTis samarTlisaTvis
ucnobia kerZo braldebis cneba im gagebiT, rogoriTac is aris aRiarebuli, magram
aqedan ar gamomdinareobs daskvna, rom yvela danaSauli sajaroa da rom dazaralebuli‚
romelic kerZo bralmdeblad monawileobs, moqmedebs rogorc saxelmwifo organo23.

Cveni azriT, zemoT aRniSnuli Sexeduleba araswori da miuRebelia Tundac imitom,
rom sisxlissamarTlebrivi devnis ganxorcielebis wesebi saproceso kanonmdeblobis
prerogativaa da ara materialuri samarTlis sfero, miuxedavad imisa‚ amas axorcielebs
specialuri saxelmwifo organos warmomadgeneli Tu dazaralebuli rogorc kerZo
bralmdebeli. dazaralebulis saCivari kerZo braldebis saqmeze SeiZleba asrulebdes
sabraldebo aqtis formas, sadac fiqsirebuli unda iyos danaSaulis SemTxvevis
aRwera‚ cnobebi danaSaulisa da misi Sedegis (zianis) Sesaxeb da a.S. magram es ar
iZleva safuZvels imisa, rom kerZo braldebis regulireba materialuri samarTlis
prerogativad gamovacxadoT.

procesualur literaturaSi yovelTvis dominirebda mosazreba, mecnierebis mier
damatebuliyo da gafarToebuliyo im danaSaulTa nusxa, romelic idevneboda mxolod
dazaralebulis saCivris safuZvelze.

rigi mecnierebi mimarTavdnen sisxlis samarTlis procesis istorias da aRiarebdnen,
rom danaSaulebma TandaTan dakarges is kerZo xasiaTi, romelsac isini atarebda
adre istoriul epoqaSi. Sesabamisad, sasjeli, maTi azriT, mxolod sajaro xasiaTs
atarebda24, sxvebi ki piriqiT miiCnevdnen, rom calkeul danaSaulebSi, romlebic
xelyofs moqalaqis pirad uflebebsa da kanonier interesebs, saxelmwifo maTi survilis
gareSe ar unda Caerios. piris  sisxlis samarTlis pasuxisgebaSi micemis gadawyvetileba
dazaralebulis nebasurviliT unda gadawydes25.

istoriuli eqskursis analizi gvaZlevs safuZvels, gamovTqvaT Cveni mosazreba
imasTan dakavSirebiT, rom erTsa da imave qveyanaSi konkretuli danaSaulebi sxvadasxva
istoriul periodebSi idevneboda sxvadasxvagvarad. es ra Tqma unda kanonmdeblis
nebaze iyo damokidebuli. kanonis miRebisas mniSvnelovan rols TamaSobda ama Tu im
qmedebis  sazogadoebrivi saSiSroebis xarisxi. Tu kanonmdebeli xedavs, rom danaSauli,
romelic idevneboda kerZo braldebis wesiT, xdeba sazogadoebrivad ufro saSiSi, an,
Tu izrdeba am saxis danaSaulTa raodenoba, maSin dadgeba sakiTxi, rom aRniSnuli
danaSaulis mimarT Seicvalos devnis forma da igi gamocxaddes sajaro braldebis
saqmed. SeiZleba moxdes piriqiT. sajaro braldebis saqme SeiZleba aRar iyos momatebuli
sazogadoebrivi saSiSroebis mqone da maSin igi miiRebs kerZo braldebis devnis saxes.

23 Ëàðèí  À. Ì .  Çàùèòà ïðàâ ïîòåðïåâøèõ â óãîëîâíîì ïðîöåññå. Ì. 1993. ñ. 133, 217.
24 Ôîéíèöêèé È.ß. Êóðñ óãî ëî â í î ãî ñóäî ïð îèçâî äñòâà 2-å èçä. ÑÏÁ. 1896. ò.1. ñ. 2,9. Àëåêñàíäðîâ À.Ñ.
    Äèñïîçèòèâíîñòü â óãî ëî â í î ì  ï ð î öåññå. // Àâòîðåôåðàò. äèñ. êàíä. þðèä. íàóê. Íîâãî ð îä. 1995. ñ. 13.
25 Ãóöåíêî Ê.Ô.  Ê âîïðîñó î ÷àñòíîì îáâèíåíèè â ñîâåòñêîì óãîëîâíîì ïðîöåññå. / Ïðàâîâåäåíèå
  1959. ¹4. ñ. 139. Ì àñàëüêî âà Ò. Í . Ãàðàíòèè íåïðèêî ñ í î âåííîñòè ÷àñòíîé æèçíè ãðàæäàí â
   óãîëîâíîì ïðîöåññå â ñâåòå ñóäåáíîè ðåôîðìû. Ì. 1995. ñ. 54.
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saqarTvelos sssk-is 626-e muxli kerZo braldebis saqmeTa kategorias mikuTvnebuli
danaSaulebis gasarkvevad miuTiTebs amave kodeqsis 27-e muxlze, romelsac hqvia
`kerZo sisxlissamarTlebrivi devna.~ aRniSnuli muxlis Tanaxmad, amgvar danaSaulebs
miekuTvneba orad ori danaSauli, gaTvaliswinebuli: 1) ssk-is 120-e muxliT –
janmrTelobis ganzrax msubuqi dazianeba, ramac misi xanmokle moSla an saerTo
Sromisunarianobis umniSvnelo an aramyari dakargva gamoiwvia; 2) ssk-is 125-e muxli
– cema an sxvagvari Zaladoba, ramac dazaralebulis fizikuri tkivili gamoiwvia,
magram ar mohyolia am kodeqsis 120-e muxliT gaTvaliswinebuli Sedegi.

aqve unda aRiniSnos, rom 1960 wlis saqarTvelos sssk-iT gaTvaliswinebuli iyo
oTxi saxis danaSauli. am danaSaulTa kategorias ganekuTvneboda: 1) ssk-is 112-is
muxli – sxeulis msubuqi dazianeba; 2) ssk-is 116-e muxli – cema da wameba; ssk-is
137-e muxli – ciliswameba; ssk-is 138-e muxli – Seuracxyofa.

amJamad moqmedi sisxlis samarTlis kanonmdeblobiT ssk-is 148-e muxli – ̀ ciliswameba,
danaSaulis dabralebiT~ _ kanonSi Sesuli sakanonmdeblo cvlilebebiT amoRebulia,
xolo Seuracxyofa moqmedi sisxlis samarTlis kodeqsiT dekriminalizebulia.
sisxlissamarTlebrivad dasjadia specialuri subieqtis – samxedro mosamsaxuris
Seuracyofa – muxli 387-e.

yovelive zemoT aRniSnulis gaTvaliswinebiT mizanSewonilad migvaCnia am TemasTan
dakavSirebiT SedarebiTi analizisaTvis, ganvixiloT sazRvargareTis kanonmdebloba.

ruseTis sssk-is 20-e muxlis me-2 nawilis Tanaxmad, am danaSaulebs mikuTvneba:
ssk-is 115-e muxli – janmrTelobis ganzrax msubuqi dazianebis miyeneba; ssk-is 116-
e muxli – cema; ssk-is 129-e muxlis 1 nawili _ ciliswameba; ssk-is 130-e muxli –
Seuracxyofa.

dazaralebulisa da misi warmomadgenlis procesualuri mdgomareobis reglamentacias
didi yuradReba aqvs daTmobili germaniis federaciuli respublikis 1977 wlis 1
Tebervals miRebul da 1987 wlis 7 aprilis redaqciiT moqmed sisxlis samarTlis
saproceso kodeqsSi. sakmarisia vTqavT, rom gfr-is sssk-is mexuTe wigni mTlianad
miZRvnilia procesSi dazaralebulis monawileobisadmi (sul gfr-is sssk Sedgeba 7
wignisagan).

sisxlis samarTlis procesSi dazaralebulis monawileoba gaTvalsiwinebulia
sami formiT: kerZo braldebis saqmeebze bralmdeblis, sajaro  braldebis  saqmeebze
Tanabralmdeblisa da samoqalaqo mosarCelis statusiT.

gfr-is sssk-is 374-e paragrafis Tanaxmad, dazaralebuls kerZo braldebis wesiT
SeuZlia aRZras devna saqmeze im sferos mikuTvnebul danaSaulebze, romelTa wre
gacilebiT farToa da moicavs Semdegs: 1) sacxovreblis, samsaxurebrivi sadgomis
darRveva (gfr-is sssk-is $123); 2) Seuracxyofis Sesaxeb (ssk-is $$185-187a), Tu
Seuracxyofa ar exeba arcerT politikur organizacias, romelic dasaxelebulia
ssk-is $ 194-is me-4 abzacSi; 3) mimoweris saidumloebis darRvevis Sesaxeb (ssk-is
$202); 4) sxeulis  dazianebis Sesaxeb (ssk-is $223, 223 a da 230); 5) muqara (ssk-
is $241); 6) qonebrivi zianis miyeneba (ssk-is $303); 7) arakeTilsindisieri konkurenciis
Sesaxeb kanoniT gaTvaliswinebuli sisxlissamarTlebrivad dasjadi qmedebebi ($$4,
6s, 12, 15, 17, 18 da 20); 8) sisxlissamarTlebrivad dasjadi qmedebebi, romelic
gaTvaliswinebulia patentis Sesaxeb kanonis $142 1 abzaciT; sasaqonlo nimuSebis
Sesaxeb kanonis $25 1 abzaciT; xarisxis dacvis Sesaxeb kanonis $39 1 abzaciT;
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sasaqonlo niSnebis Sesaxeb kanonis $25 1 abzaciT da $ 26-iT; asortimentidan
aRebuli nimuSebis Sesaxeb kanonis $14 1 abzaciT; saavtoro uflebis Sesaxeb kanonis
$106-108; saxviTi xelovnebisa da fotografiis nawarmoebebze saavtoro uflebis
Sesaxeb kanonis 33-e paragrafiT26.

vfiqrobT, germanuli gamocdilebis gaTvaliswineba gasaziarebelia Cveni
kanonmdeblobisaTvis am kategorias mikuTvnebul danaSaulTa wris gafarToebis Taobaze.

sainteresod gveCveneba‚ rogor aris gadawyvetili kerZo sisxlissamarTlebrivi
devnis sakiTxebi yofili sabWoTa respublikebis kanonmdeblobaSi.

yazaxeTis 1997 wlis sssk-is gacilebiT gaafarTova sisxlissamarTlebrivad dasjadi
qmedebebi, romlebic kerZo braldebis wesiT idevneba am kategoriis danaSaulebze.
sssk-is 33-e muxlis Tanaxmad‚ devna xorcieldeba Semdegze: janmrTelobis ganzrax
msubuqi dazianebis miyenebisaTvis; gaufrTxileblobiT janmrTelobis dazianebisaTvis;
muqarisaTvis; gaupatiurebisaTvis, seqsualuri xasiaTis ZalmomreobiTi moqmedebisaTvis;
seqsualuri kavSiris iZulebisaTvis; mamaTmavlobisaTvis; lesbianobisaTvis an sxvagvari
seqsualuri kontaqtisaTvis; ciliswamebisaTvis; SeuracxyofisaTvis; Svilebis an
Sromisuunaro mSoblebis Tanxis gadaxdisaTvis jiutad Tavis aridebisaTvis;
Sromisuunaro meuRlis an meuRleebis daxmarebis gawevaze borotad Tavis arideba;
piradi cxovrebis xelSeuxeblobis darRvevisaTvis; samkurnalo saidumloebis
gaxmaurebisaTvis; sacxovrebeli binis xelSeuxeblobis darRvevisaTvis,
gaufrTxileblobiT sxvisi qonebis dazianeba an ganadgurebisaTvis; sagzao moZraobis
wesebisa da satransporto saSualebebis eqspluataciis wesebis darRvevisaTvis; wesebis
darRvevisaTvis‚ romelic emsaxureba transportis muSaobis usafrTxoebas.

garda zemo aRniSnulisa, kerZo braldebis kategorias kidev 20-mde danaSaulia
mikuTvnebuli, romelTa arsi mdgomareobs imaSi, rom am danaSaulebze devna aRiZvreba
mxolod dazaralebulis saCivris safuZvelze, e.i. atarebs kerZo braldebis niSans,
magram mxareTa Serigebis SemTxvevaSi igi Sewyvetas ar eqvemdebareba27.

SeiZleba iTqvas, rom yazaxeTis saproceso kanonmdeblobam uari Tqva kerZo-sajaro
braldebis damoukidebel saxed Camoyalibebaze da am niSnebis matarebeli danaSaulebi
gaaerTiana kerZo braldebis sferoSi, magram maT SenarCunebuli aqvs kerZo-sajaro
devnis wesi.

belorusiis 1999 wlis sssk-ma, aseve, gacilebiT gaafarTova sisxlissamarTlebrivad
dasjadi qmedebebi, romelic idevneba kerZo braldebis wesiT.

sss kodeqsis 26-e muxlis me-2 nawilis Tanaxmad, kerZo braldebis danaSaulTa
kategorias ganekuTvneba: ssk-is 153-e muxli – sxeulis ganzrax msubuqi dazianeba; ssk-
is 177-e muxli – Svilad ayvanis saidumloebis gamJRavneba; ssk-is 178 muxlis 1
nawili – mkurnalobis saidumloebis gamJRavneba; ssk-is 179-e muxlis 1 nawili –
piradi cxovrebis Sesaxeb informaciis arakanonierad Sekreba da gavrceleba; ssk- 188-
e muxlis 1 nawili – ciliswameba;  ssk-is 189-e muxli – Seuracxyofa; ssk-is 201-e
muxlis 1 nawili – saavtoro, momijnave, gamogonebisa da patentis uflebis darRveva;
ssk-is 202-e muxlis 1 nawili – binisa da sxva kanonieri mflobelobis xelSeuxleblobis
darRveva; ssk-is 203-e muxlis 1 nawili – piradi mimoweris, telefoniT saubris,

26Óãî ëîâ í î - ïð îöåññóàëüíûè êî äåêñ Ôåäåðàëèâíîé Ðåñïóáëèêè Ãåðìàíèè. / ïåð. Á.À. Ôèëèìîíîâà / Ì. 1994.
27Âîð î í è í  Â . ,  Ïð îèçâî äñò âî  ï î  ä åëàì ÷àñòíîãî îáâèíåíèÿ â ãîñóäàðñòâàõ  ñî äðóæåñòâà. // Ðîññèéñêàÿ
   þñòèöèÿ // ¹1. 2002 ã. ñ.46.
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satelegrafo an sxva Setyobinebis saidumloebis darRveva; ssk-is 216-e muxlis 1
nawili – qonebrivi zianis miyeneba Zarcvis niSnebis gareSe; ssk-is 217-e muxli _
mibarebuli qonebis ukanonod gasxviseba; ssk-is 317-e muxlis 1 nawili – sagzao
moZraobisa da avtosagzao satransporto saSualebis eqspluataciis wesebis darRveva.

sssk-is 26-e muxlis me-2 nawiliT, kerZo braldebis saqmeebs aseve ganekuTvneba
Semdegi danaSaulebi: 1) qurdoba _ ssk-is 205-e muxlis I nawili; TaRliToba _ ssk-
is 209-e muxlis pirveli nawili; miTviseba da gaflangva _ ssk-is 211 muxlis
pirveli nawili.

aqve ganmartebulia, rom am nawilSi miTiTebuli danaSaulebi kerZo braldebis
wesiT daregulirdeba, Tu danaSaulisagan dazaralebuls ueWveli urTierToba gaaCnia
pirTan _ ojaxis wevrTan, axlo naTesavsa an iseT pirad, romelsac igi dasabuTebulad
Tvlis mis axloblad28.

SeiZleba iTqvas, rom sxva qveynebis sisxlis samarTlis saproceso kanonmdeblobisagan
gansxvavebiT saqarTvelos sss-is kanonmdebloba minimalur farglebSi aregulirebs
kerZo sisxlisamarTlebrivi devnis sakiTxebs.

Cveni azriT, sainteresoa ganvixiloT saqarTvelos sisxlis samarTlis saproceso
kodeqsis proeqtis debuleba, romelic exeba kerZo sisxlissamarTlebrivi devnis
instituts29.

saproceso kodeqsis proeqtis 177-e muxlis 1 nawilis Tanaxmad, sisxlissamarTlebrivi
devna SeiZleba iyos sajaro da kerZo. proeqtSi saerTod ar aris miTiTebuli  im
kategoriis saqmeebze, romlebic ganxilul da gadawyvetili unda yofiliyo kerZo
braldebis wesiT. ufro metic, saproceso kodeqsis proeqtiT saerTod uaryofilia
kerZo-sajaro sisxlissamarTlebrivi devnis forma. aq cxadia ibadeba kiTxva –
sisxlissamarTlebrivi devnis romel formas unda mivakuTvnoT is danaSaulebi, romlebic
kerZo-sajaro braldebis kategorias miekuTvneba?

yovelive zemoganxilulidan gamomdinare, SeiZleba CamovayaliboT Cveni mosazreba
aRniSnul problemebTan dakaSvirebiT.

pirvel rigSi, migvaCnia, rom unda gafarTovdes kerZo sisxlisamarTlebrivi devnis
institutis mniSvneloba, gaviziaroT zemoT ganxiluli qveynebis gamocdileba am sferoSi
da gavzardoT im danaSaulTa kategoriebi, romlebic kerZo braldebis wesiT regulirdeba.
rac Seexeba kerZo-sajaro braldebis kategoriis danaSaulebs, migvaCnia, rom isini unda
davuqvemdebaroT kerZo sisxlissamarTlebrivi devnis formas, ramdenadac aseT danaSaulebze
devna iwyeba dazaralebulis saCivriT, magram devnis dawyebisas maT unarCundebaT
sajaro principi. aq, ra Tqma unda, prioriteti, pirvel rigSi unda mivaniWoT moqalaqis
pirad interesebs, romelic sisxlissamarTlebrivi devnis dawyebis survilze iqneba
damokidebuli. Semdgom, gamoZiebis dawyebis procesSi, igi sajaro principebis moTxovnas
eqvemdebareba. aq, ra Tqma unda, ar vsaubrobT kerZo braldebis kategoriis im danaSaulebze,
romlebzec gamoZieba ar tardeba da es dazaralebulis prerogativaa. aRniSnuli
problema  srulyofilad  aris daregulirebuli sxva qveynebis saproceso kanonmdeblobebiT,
romlebzedac zemoT gvqonda saubari da, vfiqrobT, gasaziarebelia.

28 Óãî ëî â í î - ï ð î öåññóàëüíûé êî äåêñ Ðåñïóáëèêè Áåëàðóñü‚ 1999 ã.
29saqarTvelos sisxlis samarTlis saproceso kodeqsis proeqti 2006 wlis 15 Tebervlis

  mdgomareobiT.
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dispoziciurobis erT-erTi konkretuli gamovlinebaa SerigebiTi proceduris arseboba.
kerZo braldebis saqmeTa ganxilvis dros Serigebis institutis SemuSaveba
SesaZleblobas aZlevs danaSaulisagan dazaralebul pirs, gamoxatos Tavisi azri da
aqtiuri monawileoba miiRos sisxlis samarTlis saqmis saboloo gadawyvetaSi.

saqarTvelos sssk-is 27-e muxlis (kerZo sisxlissamarTlebrivi devna) Tanaxmad,
saqarTvelos sisxlis samarTlis kodeqsis 120-e da 125-e muxlebiT gaTvaliswinebul
danaSaulTa Camdeni piris mimarT sisxlissamarTlebrivi devna iwyeba mxolod
dazaralebulis saCivris safuZvelze da unda Sewydes braldebulTan dazaralebulis
Serigebis gamo. amave muxlis me-2 nawilis Tanaxmad, Serigeba dasaSvebia sasamarTlos
(mosamarTlis) saTaTbiro oTaxSi gasvlamde.

zemoT aRniSnuli muxlis pirvel nawilSi miTiTebul danaSaulTa CadenasTan
dakavSirebiT kerZo braldebis saqmeTa warmoeba xorcieldeba saqarTvelos sssk-iT
dadgenili saerTo wesebiT da kerZo braldebis saqmeTa warmoebis TaviT (XII)
gaTvaliswinebuli specialuri normebis gamoyenebiT (sssk-is 626-e muxli). kerZo
braldebis saqmeebze Tavmjdomare ganumartavs dazaralebuls Serigebis uflebas.

Serigeba ormxrivi aqtia, romelic moiTxovs ara marto dazaralebulis, aramed _
braldebulis Tanxmobasac. mxareTa survili, saqme mSvidobianad daasrulon, yovelTvis
unda iyos gacnobierebuli, nebayoflobiTi da gulwrfeli. TavianTi survilis Sesaxeb
dazaralebulma da braldebulma unda Seatyobinon sasamarTlos zepirad an werilobiT.
zepiri gancxadebebi Seitaneba sasamarTlo sxdomis oqmSi, xolo werilobiTi daerTvis
saqmes. im SemTxvevebSi, rodesac dazaralebuli arasrulwlovania an pirs, Tavisi
fizikuri da fsiqikuri naklis gamo, ar SeuZlia damoukideblad daicvas Tavisi
interesebi, Serigeba daiSveba ara mxolod TviT dazaralebulis, aramed misi kanonieri
warmomadgenlis Tanxmobisas. Tu dazaralebulisaTvis ziani miyenebulia ramdenime
piris mier, maSin mas ufleba aqvs, Seurigdes rogorc yvelas, ise _ erT pirs.

sasamarTlo praqtikis Seswavla gviCvenebs, rom dazaralebulebi, rogorc wesi,
Tanxmdebian Serigebas, Tu gansasjeli (braldebuli) sajarod moixdis bodiSs da
aanazRaurebs miyenebul zians.

mocemuli instituti warmoadgens Zalze efeqtur saSualebas, ganaCenis gamotanis
gareSe aRmoifxvras yvela SesaZlo konfliqti, romlebic warmoiqmneba calkeul
moqalaqeebs, megobrebs, naTesavebs, mezoblebsa da ojaxis wevrebs Sorisac ki.

kerZo braldebis saqmeebze da, agreTve, sxva saqmeebzec braldebulTan dazaralebulis
Serigebis instituts aqvs didi mniSvneloba misi uflebebisa da kanonieri interesebis
dasacavad.

Tumca, Cveni azriT, sasamarTlo ar unda eswrafodes yvela saqmeze dazaralebulisa
da braldebulis Serigebas. mocemuli sakiTxis gadaWris dros unda gamovideT
saqmis faqtobrivad garemoebebidan braldebulisa da dazaralebulis pirovnebis
maxasiaTeblebis gaTvaliswinebiT.

m.g. flameri, r. maskudovi, a. grasenkova emxrobian m.r. grabovskis, i.i. soldinis, p.s.
elkindis adre gamoTqmul poziciebs, rom Serigeba SesaZlebelia mxolod im SemTxvevaSi,
rodesac braldebulma ̀ WeSmaritad gaacnobiera Tavisi brali, mzadaa bodiSi moixados
dazaralebulis winaSe, moagvaros misi braliT warmoqmnili konfliqti~30.

30 Ì àñêóä î â  Ð., Ôë ÿ ì å ð  Ì . Ã., Ãðàñåíê î âà À.  Èíñòèòóò ïðèìèðåíèÿ â óãî ëî â í î ì  ï ð î öåññå:
    íåîáõî äèìîñòü è óñëîâèÿ ðàçâèòèÿ.// Óãî ëîâ í îå  ïðàâî, 1998. ¹1. ñ. 72.
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sakiTxi Serigebis institutis iuridiuli regulirebis Sesaxeb gamoiyureba Zalze
rTulad.

Tu kerZo braldebis saqmeebze sasamarTlom unda Sewyvitos saqme mxareTa SerigeobiT,
maSin kerZo-sajaro da sajaro braldebis saqmeebze31 procesis mwarmoebeli organo
ar aris valdebuli saqme Sewyvitos mxareTa SerigebiT. mcire simZimis (igulisxmeba
sam wlamde Tavisuflebis aRkveTa) danaSaulebze braldebulTan Serigebis Sesaxeb
dazaralebulis gancxadeba aucilebelia, magram sisxlis samarTlis saqmis Sewyvetis
arc ise sakmarisi pirobaa. kerZo-sajaro da sajaro braldebis saqmeebze sisxlis
samarTlis saqmis Sewyveta SeiZleba mxolod im SemTxvevaSi, Tu is ar ewinaaRmdegeba
sajaro interess. sisxlis samarTlis saqmis Sewyveta procesis mwarmoebeli
organosaTvis ara valdebuleba, aramed uflebaa (am sakiTxebis ganxilva scildeba
Cveni Temis farglebs).

kerZo braldebis saqmeebze miZRvnil literaturaSi miTiTebulia dazaralebulis
braldebulTan Sesarigeblad yvela SesaZlo zomebis miRebis aucileblobaze. vfiqrobT,
rom `yvela SesaZlo zomebi~ gulisxmobs rogorc TviT am zomebis mravalferovnebas,
ise _ ufro farTo droiT sazRvrebs, romelTa CarCoebSi SeiZleba gamoyenebul iqnes
es zomebi, maT Soris‚ sasamarTlo ganxilvis stadiaze da saqmis warmoebis dawyebamdec.

sisxlis samarTlis procesSi dispoziciurobis principis moqmedebis sferos
gafarToeba aucileblad moiTxovs ufro farTo wris saqmeebze mxareTa SerigebisaTvis
xelSewyobis  valdebulebis gavrcelebas, rac SesaZlebelia sssk-Si formulirebiT
normis saxis sisxlis samarTlis kodeqsis 69-e muxlze miTiTebis gziT, an calke
normis reglamentirebiT, magaliTad, aseTi formulirebiT: `sasamarTlo, romelic
ganixilavs saqmes sisxlis samarTlis kodeqsiT gaTvaliswinebul im danaSaulebze,
romelTa maqsimaluri sasjeli ar aRemateba sami wliT Tavisuflebis aRkveTas,
dazaralebulis interesebidan gamomdinare, valdebulia, miiRos zomebi dazaralebulisa
da danaSaulis Camdeni piris Sesarigeblad~.

aqve unda aRvniSnoT, rom moqmedi sisxlis samarTlis saproceso kanonmdebloba ar
aregulirebs TviT Serigebis process, dazaralebulisaTvis zaralis kompensaciis formebsa
da odenobas, ar gansazRvravs dazaralebulis warmomadgenlis rols da SerigebaSi
misi monawileobis SesaZleblobebs. Serigebis procedura detalurad ganmtkicebuli
unda iqnes sisxlis samarTlis saproceso kanonmdeblobaSi da ar SeiZleba dayvanil
iqnes formalobamde. kanonSi gaTvaliswinebul unda iqnes Serigebis iseTi wesi, romlis
Tanaxmad, is SeiZleba miRebul iqnes mosamarTlis (sasamarTlos) mier braldebulis
gulwrfeli monaniebisa da dazaralebulis winaSe bodiSis moxdis SemTxvevaSi.

mocemuli institutis Camoyalibebis dros SeiZleba mivmarToT sazRvargareTis
kanonmdeblobas, kerZod, avstriis, safrangeTis, espaneTis, germaniis, didi britaneTis
kanonmdeblobebs. miTiTebul qveynebSi Seqmnilia braldebulTan dazaralebulis Serigebis
specialuri organo. yvelaze xSirad esaa municipalitetTan arsebuli Semrigebluri

31aq Cven vgulisxmobT sssk-is 26-e muxls (kerZo-sajaro sisxlissamarTlebrivi devna). 1 nawilis
Tanaxmad, saqme SeiZleba Sewydes im SemTxvevaSi, roca sisxlissamarTlebrivi devnis gagrZelebam
SeiZleba ziani  miayenos rogorc dazaralebuls, ise _ braldebuls. aseve sssk-is 28-e muxlis
`T~ punqtis miTiTebas ssk-is 69-e muxlis gamoyenebaze (sisxlissamarTlebrivi pasuxismgeblobisagan
gaTavisufleba dazaralebulTan Serigebis gamo), romelic exeba sajaro braldebis saqmebs,
romelTa maqsimaluri sasjeli 3 wlamdea gaTvaliswinebuli.
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sabWo, romelic Sedgeba adgilobrivi aqtivistebisa da munici palitetis
warmomadgenlebisagan. sabWoSi saqme Sedis prokuraturis an sasamarTlo organoebidan.
mxareTa SerigebaSi advokatebi da sasamarTlo sistemis oficialuri pirebi ar
monawileoben. SeTanxmebis  miRwevis dros Sesabamisi dokumenti igzavneba prokuraturaSi
an sasamarTloSi. amiT sisxlis samarTlis iusticiis organoTa saqmianoba wydeba, Tu
mxareebi SeTanxmdebian da xdeba konfliqtis likvidacia32.

gfr-is sssk, agreTve, Tavdapirvelad awesebs amaze uflebamosili Suamavluri
organoebis mier Semrigebluri warmoebis Catarebas. sssk-is $380-e paragrafis Tanaxmad,
sacxovreblis, samsaxurebrivi dawesebulebebis xelSeuxleblobis; Seuracxyofis;
mimoweris saidumloebaTa darRvevis, sxeulis dazianebis, qonebrivi zianis miyenebis
Sesaxeb saqmeebze braldebis aRZvra daiSveba mxolod mas Semdeg, rac miwebis iusticiis
sammarTveloebis mier miTiTebuli Suamavluri organoebi warumateblad Seecdebian
mxareTa Serigebas. Tanac bralmdebelma (dazaralebulma) braldebulTan erTad unda
waradginos cnoba amis Sesaxeb.

zemoaRniSnuli namdvilad saintereso gamocdilebaa, Tumca dResdReobiT Cvens
qveyanaSi aseTi gansakuTrebuli specializirebuli organoebis Seqmna kriminaluri
komfliqtebis mSvidobiani gziT dasaregulireblad sakmaod problematuria ekonomikuri
da Sesabamisi socialuri teqnologiebis ararsebobis gamo.

amasTan dakavSirebiT aseve unda aRvniSnoT, rom Serigebis instituti warmoadgens
aRdgeniTi marTlmsajulebisaTvis damaxasiaTebel Tvisebas, romelic aris dasjiTi
marTlmsajulebis sawinaaRmdego.

dasjiT marTlmsajulebaSi danaSauli, romelic mimarTulia  adamianis winaaRmdeg,
iTvleba saxelmwifos winaaRmdeg  mimarTul danaSaulad, sxva sityvebiT _ danaSaulis
bunebaSi,  pirvel rigSi, xedaven danaSaulis Camdeni pirisa da saxelmwifo sanqciis
damokidebulebas da ara adamianebs Soris urTierTobas an sazogadoebisa da danaSaulis
Camdeni piris damokidebulebas.

dasjiT marTlmsajulebaSi xdeba samarTaldamrRvevis ubralod sazogadoebidan
gariyva. `danaSaulTa msxverplebi am dros iSviaTad Rebuloben zaralis anazRaurebas
da xSirad, SeiZleba iTqvas, meorejer itanjebian TviT saxelmwifos gamo~33. sadamsjelo
RonisZiebaTa araefeqturobis gacnobierebam migviyvana kriminologiis mravali Tanamedrove
skolis mier aRdgeniTi marTlmsajulebis ideis SemuSavebamde, romlis CarCoebSi
saubaria ratribuciuli ̀ dasjiTi~ iusticiidan ̀ restoratiul~ aRdgeniT iusticiaze
gadasvlis aucileblobis Sesaxeb34.

marTlmsajulebis xasiaTis Zireulma cvlilebam da amasTan dakavSirebiT im
socialuri programebis miRebam, romlebic mimarTulia dazaralebulisaTvis, rogorc
aucilebeli samedicino, materialuri, fsiqologiuri daxmarebis gawevaze, ise _
samarTaldamrRvevis socializaciaze, unda daadginos konfliqtis gadaWris ufro
civiluri xasiaTi. dazaralebulma unda SeigrZnos zrunva saxelmwifos mxridan da

32 Áîèêîâ À.Ä.  Çàùèòà æåðòâ ïðåñòóïëåíèé â óãîëîâíîì ñóäîïðîèçâîäñòâå. Ì. 1998. ñ. 25.
33ix. Ì àñêóäîâ Ð., Ôëÿ ìåð  Ì .Ã. Ãðàñåíêî âà À. miTiTebuli naSromi gv.67.
34marTlmsajulebis ZiriTadi principebis deklaracia xelisuflebis danaSaulebaTa da borotad
gamoyenebis msxverplTaTvis. saqarTvelos kanonebi adamianis uflebaTa Sesaxeb saerTaSoriso
aqtebi da konvenciebi. Tb., 1998. gv. 510-518. ix. Çåð. Õ. Âîññòàíîâèòåëüíîå ïðàâîñóäèå: íîâûé
âçãëÿä íà ïðåñòóïëåíèå è íàêàçàíèå. Ì. 1998 ã.
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SesaZlebloba, Tavisi qceviT zemoqmedeba moaxdinos ara marto saqmis mimdinareobaze,
aramed _ kompensaciis odenobazec. mas namdvilad SeuZlia gaxdes sisxlis samarTlis
samarTalwarmoebis ufro aqtiuri da sruluflebiani monawile.

yovelive zemoaRniSnulidan da dispoziciurobis principis bunebidan gamomdinare,
sakamaToa kerZo braldebis saqmeSi prokuroris Cabma, rac, marTalia, arafriT zRudavs
Cveulebrivi dazaralebulis uflebebs, magram imperatiuli normiT sssk-is 634-e
muxlis nawilis Tanaxmad, me-3 `dazaralebulis gansasjelTan SerigebiT saqme ar
wydeba~. sakiTxis amgvari gadawyveta ewinaaRmdegeba dispoziciurobis principis arss,
ramdenadac Serigebis SemTxvevaSi saqmis Sewyveta am kerZo braldebis institutis
Tvisobrivi niSania. rogorc zemoT gvqonda ganxiluli, aRniSnuli SezRudva,
dazaralebulis interesebidan gamomdinare, ewinaaRmdegeba konfliqtis mSvidobian
daregulirebas. aRniSnuli problema sworad aris gadawyvetili ruseTis saproceso
kanonmdeblobaSi. ruseTis sssk-is 318-e muxlis me-4 nawilis Tanaxmad, Tu prokurori
CaerTveba sisxlis samarTlis saqmeSi, mxareebs ar erTmevaT ufleba Serigebisa da
saqme SeiZleba Sewydes warmoebiT.

Cveni azriT, kerZo sisxlisamarTlebrivi devnis bunebidan gamomdinare, sssk-is 27-
e muxlis me-4 nawilis bolo winadadeba: `aseT SemTxvevaSi sisxlisamarTlebrivi
devna ar SeiZleba Sewydes mxareTa SerigebiT~, amoRebul unda iqnes. SesaZlebelia aq
Caematos winadadeba:  `aseT SemTxvevaSi mxareebs ar erTmevaT ufleba Serigebisa.
amasTan mimarTebaSi sssk-is 634-e muxlis (prokuroris monawileoba kerZo braldebis
saqmeSi) me-3 nawili saerTod amoRebul unda iqnes.

d a s k v n ad a s k v n ad a s k v n ad a s k v n ad a s k v n a

Catarebuli kvlevis Sedegad daskvnis saxiT SemuSavebul iqna winadadebebi
saqarTvelos sisxlis samarTlis saproceso kodeqsis srulyofisaTvis:

1. saqarTvelos sssk-is 27-e muxlis 1 nawilSi SesaZlebelia CamovayaliboT kerZo
sisxlissamarTlebrivi devnis cneba, rogorc `sisxlissamarTlebrivi devnis forma
(saxe), roca devna aRiZvreba dazaralebulis saCivris safuZvelze, xorcieldeba mis
mierve da dazaralebulis braldebulTan Serigebis gamo eqvemdebareba Sewyvetas
procesis nebismier stadiaze sasamarTlos (mosamarTlis) saTaTbiro oTaxSi gasvlamde~.

2. dispoziciurobis farglebis gafarTovebis TvalsazrisiT aucilebelia im
danaSaulTa kategoriebis gansazRvra, romlebic SeiZleba kerZo sisxlissamarTlebrivi
devnis wesiT  ganxorcieldes: aqedan gamomdinare, sssk-is 27-e muxlSi sakanonmdeblo
wesiT SesaZlebelia daematos Semdegi saxis danaSaulebi:

ssk-is 124-e muxlis 1 nawili (janmrTelobis naklebad mZime an mZime dazianeba
gaufrTxileblobiT); ssk-is  151-e muxli (muqara);  ssk-is 157-e muxlis 1 nawili
(piradi da ojaxuri saidumloebis xelyofa); ssk-is 158-e muxlis 1 nawili (kerZo
saubris saidumloebis darRveva); ssk-s 159-e muxlis 1 nawili (piradi mimoweris,
telefoniT saubris an sxvagvari xerxiT Setyobinebis saidumloebis darRveva); ssk-
is 160-e muxli 1 nawili (binis an sxva mflobelobis xelSeuxeblobis darRveva);
ssk-is 175-e muxlis 1 nawili (Svilad ayvanis saidumloebis gamJRavneba); ssk-is 176-
e muxli (alimentis gadaxdisaTvis jiutad Tavis arideba); ssk-is 188-e muxlis 1
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nawili (nivTis dazianeba an ganadgureba gaufrTxileblobiT); ssk-is 189-e muxlis 1
nawili (inteleqtualuri sakuTrebis xelyofa).

amave muxls SesaZlebelia daematos 21 nawili, romelic daregulirdeba kerZo
sisxlissamarTlebrivi devnis wesiT da igi SeiZleba Camoyalibdes Semdegnairad:

sssk-is 27-e muxlis 21 nawiliT kerZo braldebis saqmeebs aseve ganekuTvneba
Semdegi danaSaulebi: 1) ssk-is 177-e muxlis 1 nawiliT (qurdoba); ssk-is 180-e
muxlis 1 nawiliT – (TaRliToba); ssk-is 182-e muxlis 1 nawiliT – (miTviseba da
gaflangva). Tu danaSaulisagan dazaralebuls ueWveli urTierToba gaaCnia qmedebis
Camden pirTan, rogorc ojaxis wevrTan, axlo naTesavTan an iseT pirTan, romelsac igi
dasabuTebulad Tvlis mis axloblad.

3. aRniSnul sakiTxebze, rogorc ganxiluli gvqonda naSromSi, saqarTvelos sisxlis
samarTlis saproceso kodeqsis proeqtis 177-e muxlis 1 nawilis Tanaxmad,
sisxlissamarTlebrivi devna SeiZleba iyos sajaro da kerZo. kanonmdebelma proeqtis
debulebebSi saerTod uari Tqva kerZo-sajaro braldebis formaze, amitom, Cveni
azriT, es sakiTxebi SeiZleba sakanonmdeblo wesiT gadawydes Semdegnairad:

kerZo sisxlisamarTlebrivi devnis muxlis 1 nawilSi unda SevitanoT zemoT
CamoTvlili danaSaulTa kategoriebi da amave muxlis meore nawilSi unda gavaerTianoT
(pirobiTad kerZo-sajaro braldebis saxis) im danaSaulTa kategoriebi, romlebic
aRiZvreba dazaralebulis saCivriT, magram mxareTa Serigebis SemTxvevaSi Sewyvetas
ar eqvemdebareba.
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JURIDICAL  NATURE OF PRIVATE CRIMINAL  LAW PERSECUTION

Among the features of criminal law pursuit the private criminal law persecution is an interesting institute,
by the standpoint that the legislator gave the right to the victim to realize pursuit about criminal cases. The
abovementioned persecution, as a rule, is implemented not by legislative organ (inspector, prosecutor), but
by  a private person. The legislator gives the right of processes to the victim, which he uses according to his
wish. Towards the affirmation of accusation this is expressed in no existence of obligation of the victim – to
present the statements, to convince the court in substantiation of his accusation. Especially the
abovementioned status  is shown at cases of private accusation.

27th article of criminal law process code of Georgia singles the production of private accusation cases as
an independent facet of private criminal law pursuit, and the process legislation bases and discusses in the
twelfth door – the characteristics of separate categories of criminal law production. New legislative law
differently from soviet law, regulated the production of accusation cases in details by whole complex of
special norms, which assisted the development of private accusation institute.

According to 23rd article of criminal law process code of Georgia criminal law persecution may be public,
subside, private-public and private.

In order to determine the main point of private accusation, the status of so called victim, it’s necessary
to analyze the essence of criminal law pursuit.

According to 431 part of  44th article of criminal law process code the criminal law persecution is explained
as – “whole complex of actions made by plenipotentiary person considered by this code, which aim is
providing of measurements considered by criminal law process legislation towards the accused or suspected”.
The abovementioned explanation makes us say that criminal law pursuit means step by step and purpose
movement following to criminal action, using the rules established by process code.

On the bases of this explanation it may be said that in the essence of criminal law persecution are meant
the actions of plenipotentiary persons considered by process code, who present the accusation part.

23th auricle of criminal law process code singles out four features of criminal law persecution, according to
the fact who arises it and according to which procedure is made its realization. These features are: a) criminal
law persecution implemented by public rule; b) criminal law persecution implemented by subside rule; c)
criminal law persecution implemented by private-public rule; d) criminal law persecution implemented by
private rule.

Accordingly we may make a conclusion that the victim may be the subject of criminal law persecution  in
the bounds of his process rights. So, the subject having the right at implementation of criminal law persecution,
may be only the victim. He determines the possibility of beginning, continuing and seizing the process.
According to active criminal law process legislation the beginning of criminal law persecution has several
characteristics at private accusation case. According to 27th article of criminal law process code, the  private
criminal law pursuit starts only on the base of complaint of the victim.

ANZOR MAKHARADZE
Competitor for Doctor’s Degree
of Law Faculty of Tbilisi State University
Post-graduate assistant-professor of Shota Rustaveli State University
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General accusation complaint of the victim presents the demand, that the judge to discuss the case1 (2nd

part of 627th article of criminal law process code). According to criminal law process legislation, regional (city)
court judge discusses private accusations cases. Maker of a complaint (victim or his legislative representative)
presents the private accuser (627th article of criminal law process code). Here also should be mentioned that
private criminal law persecution begins in the court by the victim by the way of making the complaint, without
making the correspondent act of competitive state organ. This procedure is basely different from the rule of
arising criminal law case and from the procedure of starting the production of the case.

What for the essence of private accusation, here may be said that in juridical procedure science it isn’t
investigated well. The private accusation is understood as the form of criminal law pursuit, when the
persecution is arisen by the complaint of the victim, is realized by himself and subordinates under seizing at
any stage of the process because of the fact that the victim reconciles with the accused.

In juridical process literature there always was a disputable question about singling out the criminal
circles, which persecution is implemented according to the rule of private accusation. Solving this problem
has a principal meaning because such an accusation has special reasons and base, because of which the
private accusation is singled out as an independent facet of accusation. And the facet of private accusation,
is singled out as the case of special category2.

M. V. Savitsky formed the bases of special categories of  private accusation cases. These are:
a) In usual conditions a few degree of public danger of the actions which persecution is made according

to the rule of private accusation, comparably with actions which persecution is made by state organs;
b) Specific character of law abrogation, which concerns to the personality of a citizen, and, as a result of this,

- in some cases the necessity of considering the opinion of a victim in order to ascertain the action and its results.
c) The necessity to offer citizens the possibility to regulate the conflict and settle normal relationships

without interfering  court organs.
d) Aspiration of state to provide the defence of citizens’ rights and interests with the way of heightening

their activeness3.
Unfortunately, in juridical science of Georgia there isn’t made researches about the theme. We think it

trustworthy the conclusions of S.I. Katkalo and V.Z. Lukashevich, who think that singling out of crimes,
which persecution is made according to the rule of private accusation, is determined by the following bases.
For the first, by the nature of this crime, which encroach the subjective rights of citizens, their dignity,
honesty,   health;   the second,   by  the  complexity of ascertaining not only the personality of the criminal
but also the component part  of crime without considering the subjective opinion of the victim; the third, by
the conditions that the private accusation cases, as a rule, concerns to the circle of special persons:
interests of family members,   relatives, acquaintances, and so on and arise on the base of domestic conflicts;
the fourth, by no existence of the necessity of preliminary investigation; the fifth, by the specific of committing
these crimes, which gives an opportunity to victim citizens to solve validly in each concrete case, to regulate
the arisen conflict without  interference of state organs; the sixth, the peculiarity of these cases, when state

1 About it we should mention that in criminal law process code the additions considered with the rule dated by 25
March 2005, before making the changes  there acted the institute of arising criminal law case. The victim referred to
regional (civil) court judge about private accusation cases. If the judge ascertained in private accusation case that there
exited the points of private  accusation crime, he made the resolution. About the question, that the judge has no right
to implement the function of the accused, became the subject of discussion in juridical procedure literature. About the
abovementioned you may see in details M. Patsia – the questions of constitutions of arising the criminal law case of
private accusation by the judge. “Human and Constitution” 2001. ¹1. pg. 136-142; K. Kobakhidze – for ascertaining
the norms of criminal law persecution (private criminal law persecution), magazine “Law”, 2001. ¹7. pg. 72-76; A.
Paliashvili. Constitution of Georgia and Criminal Law Code. (Incompatibility and resistances), magazine “Human
and Constitution” – 2001. ¹4; edited by A. Paliashvili. Criminal law Process (text book). Tbilisi, 2002. pg. 552. I.
Gabisonia. Discussing of Criminal law Cases in the Court. 2002. pg. 464-465.

2 V. M. Savitsky, state accusation, M. 1971. pg. 321-322.
3 V. S. I. Katkalo, V. Z. Lukashevich Court discussion about the private accusation LSU 1972. pg. 44-45.
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organs may cause a damage against the will of the victim and may bring us to aggravation of the conflict; the
seventh,  they are characterized with less  social danger to the crime, which persecution is made according
to the state rule, which would consider the characteristics of the given category cases, and also could
provide effectively defence the legislative interests of victims or other participants of the process4.

V.V. Doroshkov in his work published in 2000, analyses the opinions of the abovementioned scientists
and explains that they are different and isn’t always grounded sufficiently.

As he says, such a situation is caused by no existence of common systemic investigation of private
accusation institute and common research subject. He mentions that for the first - scientists at the time of
investigating the given question, use different terminology: base, motive, characteristics (peculiarity) and
so on. That’s why it’s better to use many parameters with correspondent common terminology – base; and
the second what for the subject of research, in one case there was talked about the crime and in another case
about criminal law case, about criminal law persecution.

That’s why the subject of science should be not bases of singling or crimes but the private accusation,
independent facet of criminal law persecution5.

In accordance with this we share Doroshkov’s opinion, who mentions it correctly that investigation of
private accusation institute should be implemented by using common systemic method as in material-
legislative as in juridical procedure context. By considering the abovementioned opinion V.V. Doroshkov
offers classification of all abovementioned bases in material-legislative and juridical procedure aspects.

To material-legislative bases of private accusation and independent facet of accusation we may belong:
1. Special nature of crime, which is pursued according to the rule of private accusation, mainly profanes

not public, but private interests of a citizen in special sphere of social relationship (every day, public,
working, friendly) and so on.

2. Separate crimes, which are characterized with less social danger.
Considering an opinion of the victim which has the meaning for ascertaining the component part of the

crime.
3. Possibility of releasing from responsibility of criminal law crime with regulating (reconciliation of

parties) the existed conflict by the purpose, not to harm the victim mostly in future.
And by juridical procedure-legislative point there may be singled out the following bases:
1. Possibility of presenting the statements without conducting preliminary investigation, when the

evidence of witnesses will be used as the statement about committing the crime.
2. The necessity of the victim’s evidence for discussing the case correctly,
because he himself points to  the purpose of discussing the case and presents the statements.
3. Determine such a rule of law producing where citizens would be given the possibility of high activeness

in fighting against law abrogation.
4. The impossibility of giving to criminal law responsibility all persons at the time of existing latent crime6.
Truly, the crime which persecution is made according to the rule of private accusation, has special criminal

law specific – all they encroach directly the subjective rights of citizens, their dignity, honesty and health.
At the time of committing the actions against legislative rights and interests there should be defended

these rights and interests, among them by the state, if citizens refer to them for help. . . only at the time of
committing sever crime the public interests  come to the first stage7.

Everything changes cardinally where personal rights present direct objects of criminal encroachment,
which don’t concern to public and state interests. In this case the victim must decide himself how defend
abrogated rights and legislative interests.

4V.V. Doroshkov, Private Accusation. Lawful theory and court practice. M. 2000. pg. 22-23.
5See works of Doroshkov. Pg. 22-23
6A.V. Lensky, U.K.Iakimovich,  production about the private accusation in criminal process of Russia.
 M. lawyer. 1998. pg.11.
 7Particular philosophy works of production. T,1. M. 1963. pg.11.
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In this case we discuss the process interest of the victim. There arises a question, what is meant under
the essence of “interest”. Problem of the interest is investigated by many scientists and at the time of its
determination many scientists use different criterions.

P.A. Holbakh thought that “interest – it is simply what each of us certainly think for our happiness”8.
Hegel tried to show the objective bases of “interest”. As he explained
 “interest is the consent of aspirations to which satisfaction is directed the activity of the subject”9.
Most of modern philosophers marks the unity of subjective and objective parts in the interest. Each

interest has it first base in the surrounding world and somehow depends on it. “Objective moment of
interests presents the condition of the subject, subjective moment – motives of activity, aspiration, desire10.
At the same time in different subjects the same objective circumstances cause different interests and what
is natural, different feature of activity. There is made a special transformation from objective to subjective,
and vice versa.

So, the interest means mutual connecting and mutual depended part, among which each of them maintains
its independence and wholeness in this unity. “Interest” is the unification of expressing the objective world
and inner essence of subject, whole complex of material and spiritual values of human culture in the
consciousness of this subject11. As psychologists think the interest is elective dependence of a person to
the object because of his vital meanings and emotional attractiveness, or essence aspiration of human to
satisfy their demands12. Others, acknowledging the objective consent of the interest, inseparably connect it
to consciousness and think that interest can’t exist without the consciousness  and psychic. 13

We must mention that the right opinion is based by the scientists, which discuss the interest in objective
and subjective unification.

So, “interest is an objective dependence of social subjects (individual, group, society) towards  the
subjects and phenomenon of surrounding reality, which are determined by the circumstance of these subjects
and composes social demands and ways, and the means of their satisfaction”14.

The interest of the victim presents a subjective category, despite the fact, is it determined or not by
objective factors, generally, by committing crime, by which the victim was harmed.

Interests are differed according to their consent or direction. There are singled out material, social and
spiritual interests. According to this division in the victim mostly exists the material interest, generally the
interest to receive the payment of caused damage. Though, there isn’t limited the interest of the victim. He
may have other personal interests. (for example: defending honesty and dignity, restoring of justice, punishing
the guilty and so on).

In science of criminal law process is always underlined that only legislative interest subordinates under
the defence. At the same time, under the essence of legislative interests the  scientists mean different
consents. Z.S. Kovrigina connects the legality of private interest to social interest15. At the time of arising
the collision among the social and personal interests acts “juridical priority of social interests”16.

As A.V. Malko thinks, “legislative interest – is expressed in the court or according to  its common
meaning and partially is a simple juridical permission guaranteed by the state, which is expressed in the

8Gegel. Work. Edited by Soviet Union. 1985. pg. 311.
9Problems of interest in sociological theory. LSU. 1964. pg.30.
10See A.G. Zdravomislov. Pointed work. Pg. 6-7.
11A.G. Kovalev. Psychology of personality. M. 1970. pg.140-147.
12A.V. Kuznetsov. Criminal-rightful guarding of interests of personality. M. 1969. pg. 30.
13A.V. Kriazhkov. Public interest: understanding, features and defence. State and Right. 1999. ¹10. pg.167.
14A.V. Kriazhkov . Criminal-juridical procedure responsibility. Voronezh. 1984. pg.167.
15U.A. Tikhomir ov. Theory of law. M. 1982. pg.132.
16A.V. Malko. Bases of theory of legislative interests. Magazine Russian Right. 1999. ¹5/6. pg. 66.
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aspiration of the subject to use the concrete social well-being, also in some cases to refer to competitive
organs for defending in order to satisfy their demands, which doesn’t resist to social demands”17.

Determining “the essence of  legislative interest we must ascertain its correlation towards the social
interests, which are defended in the process of criminal law”.

Some authors confirm that if “the interest of process participant doesn’t  coincidence with the interest of
justice, the state takes an obligation to defend such an interest himself”.

 Today we have right to say that social interest is much determined by a person’s interest.  According to
3rd part of 14th article of criminal law code of Georgia that “private legislative interest has the priority of
opening the crime and comparably with punishing the guilty. Defending the legislative interests of a person
in criminal law process serves to social interests”. According to this there again arise the question in
criminal law process in the bounds of dispositions.

The essence of dispositions found it wide spreading in the science of civil process, where dispositions
is discussed as the principle of the process, and the persons (parties) participant in the case  can rule their
material and juridical procedure rights as they wish, also means of their defending.

In the criminal law process under disposition is understood “freedom limited with frames of criminal law
process law by its participants during the process. And in its part ruling of the process subject “means” that
the starting, future continual and seizing of the process is depended on expressing the will of a private
person in cases established by the rule 18.

Nowadays providing of rights means making of special conditions for process activeness of the victim,
reducing the sphere of influence of publicity principle.

According to criminal law process legislation of foreign countries there is allowed interference in personal
life and sphere of  private interests by wish of the victim, or by the sanction of the court or according to
implementation of correspondent law of prosecutor.

It should be mentioned that the principle of disposition is realized with maximal variant in the countries
of Anglo-Saxon model. Before XX century in Great Britain the victim should have gathered the statements,
or pay to the lawyer or policeman constables  for this service. Here also must be mentioned that criminal law
process of England is based on traditional doctrine about the fact that criminal law case is the dispute about
the committed concrete crime; which present to the court as at the time of other disputes (property, labour,
family). Researching of criminal law case by a private person,  as English origins confirm about it, is on the
one hand defending the individual rights of the person, on the other hand defending of legislative interests
of society.

In the law dated by 1985 “crime about criminal law persecution” is directly meant, that the private person
has right to begin producing about any criminal law case or continue producing if the correspondent job
doesn’t implement its authority about criminal law persecution. To say it in other words, to say it theoretically,
every English man has right to implement criminal law persecution at the time of committing any crime, also
at especially sever crime19.

In our time researching of criminal law case by a private person is met very seldom. It may become when
the government doesn’t act, or acts improperly. Despite, the legislation give to the government wide rights
to control the rights of private persons.

Continental (Romano-German) legislative system Countries mostly use the institute of private accusation.
For an example we may bring Germany, France, Italy and so on20.

There arises a question according to the abovementioned: which crimes must enroll in the calculation of
private accusation? According to which juridical process or material truth norms must be determined the
calculation of crimes which is pursued according to the rule of private accusation?

17O.I. Rogova. Limits of disposition  the signs in criminal court manufacture. Tomsk. 1994.
18K.F. Gutsenko, L.V. Golovko, B.A. Filimonov. Criminal process of West states. M. 2001. pg. 58-59.
19See Criminal law process systems of Euro union countries. (translated by K. Tsikarishvili). 2002. pg. 146, 151, 171.
20I.G. Sheglovitov. Main changes of criminal process. SPB. 1903. pg. 6.
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In juridical procedure science the subject of dispute was the question determined by material of juridical
process legislative the circle of the crimes, which are pursued according to the rule of private accusation.

I.G. Sheglovitova considered that enrolling of  categories of private accusation in criminal law is correct,
because the institute of private complaint is based on particular characteristics of actions, which are
acknowledged by private criminal law norms and not by juridical procedure conditions about persecution21.

Analogical opinions are developed by V.V. Doroshkov who considers that the circle of special crimes are
pursued according to the rule of private accusation, is the prerogative  of criminal law. But doesn’t agree the
conclusion that there mustn’t be considered the moment which is connected to realization of criminal law
persecution in the process. As he says, this problem was solved rightly in Russian legislation of XIX
century, where calculation of crimes composed nor juridical procedure but material law22.

Nowadays we may say that is some states the institute of private accusation is regulated according to
material criminal law legislation and not by juridical procedure law. In Poland and Yugoslavia legislations,
generally rules of persecution and rules of private accusation persecution are determined by material law.
A.M. Lariani in his monograph gives opinions of Poland juridical processors about the private accusation
questions, and explains that for Poland law the essence of private accusation is unknown. But we can’t
make a conclusion that all crimes are public and that the victim who takes part as a private accuser, acts as
if he were state organ23.

We think that the abovementioned opinion is incorrect and unacceptable, because the rules of
implementing criminal law persecution  is the prerogative of process legislation and not the sphere of
material law, despite this, it is implemented by the representative of special state organ or the victim, as the
private accuser.

In juridical procedure literature always dominated the consideration to be added and widened the schedule
of the crimes which were pursued only on the base of the victim’s complaint.

Some of the scientists refer to the history of criminal law process and acknowledged that crimes lost the
private character step by step. Correspondingly, they thought that the punishment had only public character24.
Others didn’t think so, they considered that the state shouldn’t  interfere in separate crimes, which encroach
citizens’ personal rights and legislative interests, without their wish. Decision about giving to criminal law
responsibility should be solved according to wish of the victim25.

The analysis of historical excurse makes us say our opinions about the fact that in the same country the
concrete crimes were pursued in different ways in different historical periods. This of course depended on
the will of legislation. Level of social danger of any action played an important role in receiving the law. If the
legislator sees that the crime, which was pursued according to the rule of private accusation, becomes more
danger socially or increases number of such crimes, then there would be put a question about changing the
form of persecution towards the abovementioned crime and it to be announced as the case of public
accusation.

626th article of criminal law process code of Georgia points to 27th article of the same code in order to
ascertain the crimes belonged to the category of private accusation cases, which is called “criminal law
persecution”. According to the abovementioned article to such crimes belongs only two crimes considered
by: 1) 120th article of criminal law process code – light damage of health purposely, which caused its disorder
for a short period or insignificant lost of capacity for work; 2) 125th article of criminal law process code –
beating or other violence which caused physical pain of the victim, but didn’t cause the result considered
by 120th article of this code.

21V.V. Doroshkov’s works. Pg. 40
22A.M. Larin . Defending the rights of victims in criminal process. M. 1993. pg. 133. 217.
23I.A. Foinitsky. Course of criminal court produce. 2nd edition. SPB. 1896. v.1. pg. 2,9. A.S. Aleksandrov
24K.F. Gunetsko. Private accusation in soviet criminal process. Law conducting. 1959. ¹4. pg. 139. T.N. Malsakova.
   Guarantees of personal life of citizens in criminal process in court reform. M. 1995. pg. 54.
25Criminal –process code of GFR. B.A. Filiminova. M. 1994.
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Here also should be mentioned that according to criminal law process code of Georgia of Soviet Union
of 1960 there were considered four features of crimes, which were considered by criminal law code of 1960.
To the category of these crimes belonged: 1) 112th article of criminal law process code – light damage of the
body; 2) 116th article of criminal law process code – beating and torment; 137th article of criminal law process
code – calumniation; 138th article of criminal law process code – insult.

According to law in force of Georgia 148th article of criminal law code – “calumniation by blaming of
crime” – is taken off with legislative changes enrolled in the law. And insult is decriminalized according to
active criminal law code. Insulting of special subject - military server is punished according to 387th article.

Considering the abovementioned we think it rightful to discuss the legislation of foreign countries for
comparable analysis.

According to 2nd part of 20th article of criminal law process code to these crimes belong: 115th article of
criminal law code - light damage of health purposely; 116th article of criminal law code – beating; I part of
129th article of criminal law code – calumniation; 130th article of criminal law code – insult.

To regalement of juridical procedure of the victim and his representative is paid much attention in
criminal law process code of Federal Republic of Germany received in 1 February 1877 and active by
reduction dated by 7 April 1987. The fifth book of criminal law process code of GFR is completely dedicated
to participation of the victim in the process (totally criminal law process code of GFR consists with 7 books).

In criminal law process participation of the victim is considered by three forms: by the status of the
accuser in private accusation cases, by core accuser in public accusation cases and by the status of civil
defender.

Also, according to $ 374 GFR criminal law process code, the victim can arise persecution about the case
belonged to the crimes, which circle is much more wider and composes the following: 1) abrogating of
dwelling and job habitation ($ 123 of GFR criminal law process code); 2) about insult ($$ 185-187a of criminal
law code), if insulting doesn’t concern to any political organization, which is named in the  indention  4 of  $
194 of criminal law code; 3) about abrogation the secrecy of correspondence  ($ 202 of criminal law code); 4)
about damaging the body ($ 223, 223a and 230 of criminal law code); 5) threat ($ 241 of criminal law code); 6)
causing property damage ($ 303 of criminal law code); 7) actions punished by criminal law about dishonest
competition ($$ 4, 6, 12, 15, 17, 18 and 20); 8) actions punished by criminal law, which are considered about
the patent by indention 1 of  $ 142; about commodity models by indention 1 of  $ 25;  about defending the
quality by 1 of  $ 39;  about commodity marks by   1 of  $ 25d and $ 26;   about   models  taken from assortment
by  1 of  $ 14; about authority rights by $ 106-108; about authority rights at works of imitative arts and
photography by  $3326.

We think that it’s worth to share the German experience in order to widen the circle of crimes belonged to
this category.

It’s interesting how is solved the questions of private accusation persecution in ex Soviet Union legislation.
Criminal law process code of Kazakhstan dated by 1997 widened much the actions punished by criminal

law, which are pursued according to the rule of private accusation. According to 33rd article of criminal law
process code persecution at crimes of this category is implemented on the following: causing light damage
of health purposely; damaging of health without warning; menace; rapping; sexual violence; lesbianism and
other sexual contact; calumniation; insulting; abrogating the contract of personal dwelling; divulgence of
medical secret; damaging of another’s property; abrogating transport rules, which serve to security of
transport working.

Despite the abovementioned, in the category of private accusation are belonged nearly 20 crimes, which
essence is that persecution to these crimes will be arisen only on the base of the victim’s complaint, but in
the case of reconciliation of the parties, it doesn’t subordinate under seizing27.

26V. Voronin. Producing about private accusation in states. Justice of Russia. No. 1. 2002. pg. 46.
27Criminal-process code of Belarus republic. 1999.
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It may be said that process law of Kazakhstan refused to form private-public accusation as an independent
facet, and unified the crimes having these marks in the sphere of private accusation. But they maintained the
rule of private-public persecution.

Criminal law process code of Byelorussia dated by 1999 also widened the actions punished by criminal
law, which are pursued according to the rule of private accusation. According to 2nd part of 26th article of
criminal law process code, to category of private accusation crimes belong: 153rd article of criminal law
process code – light damage of body; 117th article of criminal law process code – divulgence of secret about
adopting; I part of 178th article of criminal law process code – divulgence of medical secret; I part of 179th

article of criminal law process code – gathering and spreading information about personal life illegally; I part
of 201st article of  criminal law process code – abrogation of authority and patent rights; I part of 202nd article
of criminal law process code – abrogating the contract of accommodation and other legislative property; I
part of 203rd article of criminal law process code – divulgence of secrecy of personal correspondence,
telephone talk, telegraph and other massages; I part of 216th article of criminal law process code – damaging
personal property without the marks of stealing; I part of 217th article of criminal law process code – abrogating
the rules of road movement and transport means.

According to 2nd part of 26th article of criminal law process code to private accusation cases belong the
following crimes: 1) I part of 205th article of criminal law process code – stealing; I part of 209th article of
criminal law process code – swindling; I part of 211th article of criminal law process code – appropriation and
wasting.

Here is also explained that crimes mentioned in this part are regulated according to the rule of private
accusation if the victim has doubtless relationship with the person, as a family member or close relative,
which he considers his close relative28.

We think that it’s interesting to discuss the regulation of criminal law process code project of Georgia,
which concerns to the institute of criminal law persecution29.

According to I part of 177th article of process code project, criminal law persecution may be public and
private. In the project isn’t mentioned about cases of the category, which should have been discussed and
solved according to the rule of private accusation. The chairman explains to the victim the right of
reconciliation in cases of private accusation.

Reconciliation – it mutual act, which demands the consent of the victim and accuser. Wish of parties to
end the case peacefully, should be always considered, voluntarily and honestly in written form or orally.
Oral declarations are enrolled in the report of court meeting, and written form is added to the case. If the
victim is under age, or if he has physical or psychic defect, he can’t defend his interests independently,
reconciliation is possible not only by agreement of the victim but also by legislative representative. If the
victim is harmed by several persons, he has rights to reconcile with one or all persons.

M.G. Flamer, R. maskudov, A. Grasenkova agree the positions of M.R. Grabovsky, I.I. Soldin, P.S. Elkind,
that reconciliation is possible only in the case when the accuser acknowledged his fault, is ready to make an
apology towards the victim, settle the conflict caused by him30.

The question about juridical regulation of reconciliation institute looks very complex.
If the court should seize the case by reconciling the parties, that time – the organ producing the process

at public and public accusation cases isn’t due to seize the case by reconciling the parties31. It is important

28 Project of Criminal law process code according to 15 February 2006.
29R. Maskudov. M.G. Fliamer. A. Grasenkova. Institute of reconciliation in criminal process: necessity and conditions
   of development. Criminal law. 1998. No. 1. pg. 72.
30Here we mean, according to I part of 26th article of criminal law process code (private-public criminal law persecution),
   the case may be seized if continual of criminal law persecution may harm to the victim and accuser. Also according
    to “t” subpoint of 28th article of criminal law process code the point about using 69th article, which concerns to public
   accusation cases, which maximal punishment is 3 years.
31A.D. Boikov. Defence of victims in criminal court production. M. 1998. pg.25.
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the victim to make a declaration about reconciliation with the accuser at the time of light crimes, but it isn’t
sufficient condition for seizing criminal law case. It is possible only when  it doesn’t resist to public
interests. Seizing the criminal law case is a right and not obligation for the organ producing the process.

Here also should be mentioned that the active criminal law process legislation doesn’t regulate the
process of reconciliation, compensation forms and quantity  of damage for the victim, doesn’t determine the
role of the victim’s representative and the possibilities of his participation in reconciliation. The procedure
of reconciliation should be confirmed in details in criminal law process legislation and shouldn’t be taken to
formality. In the law should be considered such a rule of reconciliation according to which it may be received
by the court (judge) in the case of making an apology towards the victim.

At the time of working the institute we may refer to legislation of foreign countries, generally of Austria,
France, Spain, Germany, Great Britain. In the abovementioned countries are made special organ of
reconciliation. Mostly it is  reconciliation council existed to municipality, which consists with local activists
and municipal representatives. At the time of reaching the agreement the correspondent document is sent to
prosecutor house or court. Activity of justice organs of criminal law is solved if the parties make the
agreement and is made the liquidation of the conflict32.

We also should mention that the reconciliation institute presents feature characterized for justice, which
is punishing against justice.

In justice of punishment criminal crime is separated from society.  “That time victims seldom get payment
of the damage and often suffer because of the state”33. Understanding of ineffectiveness of punishing
measurements took us to working of ideas of restoring the justice by modern school of criminology, where
is talked about the necessity of transferring from retribution “punishing” justice to “restoration” justice 33.

Complete change of the character of justice and receiving social programs about it, should ascertain
more civilized ways of solving the conflict. The victim should feel care from the state and the possibility to
influence not only on the currency of the case but also on the quantity of compensation.  He can become
more active and rightful participant of criminal law production.

We think that according to the nature of criminal law persecution, the last sentence of 4th part of 27th

article of criminal law process code, “in such a case criminal law persecution can’t be seized by reconciliation
of parties” should be taken off. It’ s possible to add the sentence: “in such a case the parties were not taken
off the rights or reconciliation”. 3rd part of 634th article (participation of prosecutor in the case of private
accusation) should be taken off completely.

32See R. Maskudov. M.G. Fliamer. A. Grasenkova. Pointed work. Pg. 67.
33Declaration of main principles of justice for victims. Laws of Georgia  about human rights, international acts and
  conventions. Tbilisi. 1998. pg. 510-518. See. Restoring of justice: new opinion about punishment and crime. M.
   1998.
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CONCLUSION

According to the conducted results there was worked out the proposals for implementation of criminal
law process code of Georgia:

1. In I part of 27th article of criminal law process code of Georgia we may form the essence of private
criminal law persecution, as the form (facet) of criminal law persecution, when the persecution is arisen on
the base of the victim’s complaint, is implemented by himself and because the victim reconciles with the
accuser it subordinates under seizing at any stage of the process before going to meeting room of the court
(judge).

2. In order to widen the limits of disposition it’s necessary to determine the categories of the crimes
which may be implemented according to the rule of private criminal law persecution: accordingly in 27th

article of criminal law process code there may be added the following crimes:
I part of 124th article of criminal law code (light or heavy damage of health purposely). 151st article of

criminal law code (threat); 157th article of criminal law code (abrogation of personal and family secrecy); 158th

article of criminal law code (abrogation of secrecy of personal talking); 159th article of criminal law code
(abrogation of secrecy of personal correspondence, telephone talk and other massages); I part of 160th

article of criminal law code (abrogating the contract of accommodation or other property); 175th article of
criminal law code (divulgence of secrecy about adopting); 176th article of criminal law code (not paying the
aliment); I part 188th article of criminal law code (damaging the subject purposely); I part of 189th article of
criminal law code (encroachment of intellectual property);

21 part may be added to this article, which is regulated according to the rule of private criminal law
persecution and it may be formed with the following way:

According to 21 part of 27th article to cases of private accusation belong the following crimes: 1) I part of
177th article of criminal law code (stealing); I part of 180th article of criminal law code (swindling); I part of
182nd article of criminal law code  (appropriation and wasting). If the victim has doubtless relationship with
the person committing the crime, as a family member, he considers as the close person.

3. About the abovementioned questions, as we discussed in the work, according to O part of 177th article
of criminal law process code project of Georgia, criminal law persecution may be public and private. The
legislator in the regulation of the project opposed the form of private-public accusation. That’s why we
think that these questions may be solved like this according to legislation rule:

In I part of private criminal law persecution we should add the abovementioned categories and   in II part
of the same article we should unify (conditionally of private-public accusation) the categories of the crimes,
which are arisen on the base of the victim’s complaint, but in the case of reconciliation of parties it doesn’t
subordinate under seizing.
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aRkveTis RonisZiebis _ giraos gamoyeneba

ukanasknel periodSi saqarTveloSi momxdari politikuri da ekonomikuri cvlilebebi
logikurad aisaxa samarTlebriv sferoSi: kanonmdeblobaSi Sedis iseTi arsebiTi xasiaTis
cvlilebebi da damatebebi, romlebic maqsimalurad amartivebs winaswar gamoZiebas,
xels uwyobs marTlmsajulebis operatiulad da efeqturad ganxorcielebas. amasTan,
xels uwyobs sazogadoebas, gaTavisufldes uaxloes warsulSi ukiduresad gawelili
da garTulebuli marTlmsajulebisagan da ZiriTad sasjelTan erTad farTod gamoyenebul
iqnes damatebiTi sasjeli _ jarima. amis naTeli dadasturebaa saqarTvelos sisxlis
samarTlis saproceso kodeqsSi Setanili da praqtikaSi myarad damkvidrebuli ̀ saproceso
SeTanxmeba~, aseve, saqarTvelos sisxlis samarTlis kodeqsis 42-e muxlis me-5 nawiliT
gaTvaliswinebuli wesi imis Sesaxeb, rom mosamarTles ufleba eZleva, gansasjels
damatebiTi sasjelis saxiT Seufardos jarima, Tundac amas ar iTvaliswinebdes
saqarTvelos sisxlis samarTlis kodeqsis kerZo nawilis muxli. amave ideas gamoxatavs
saqarTvelos sisxlis samarTlis kodeqsis 55-e da 63-e muxlebic.1

swored am mimarTebiT gatarebuli reformebis Sedegad arsebiTi cvlilebebi Sevida
aRkveTis RonisZiebis institutSi _ gauqmda iseTi saxis aRkveTis RonisZiebebi, rogoricaa
Sinapatimroba, policiis zedamxedvelobaSi gadacema, xelwerili gausvlelobisa da
saTanado qcevis Sesaxeb, ris gamoc saproceso kanonmdeblobam braldebulisaTvis
aRkveTis RonisZiebis Sefardebis dros dapatimrebis Semdeg prioriteti mianiWa giraos
(ekonomikuri xasiaTis aRkveTis RonisZiebas). es iqidanac Cans, rom sisxlis samarTlis
saproceso kodeqsSi dapatimrebisa da giraos Semdegaa CamoTvlili sxva danarCeni
saxis aRkveTis RonisZiebebi. faqtobrivad, xSir SemTxvevaSi girao Caenacvla yvelaze
mkacr aRkveTis RonisZiebas _ dapatimrebas.

sanam uSualod giraos institutis qarTul models ganvixilavdeT, ar SeiZleba, ar
aRiniSnos is garemoebac, rom girao, rogorc aRkveTis RonisZieba, mraval qveyanaSi
efeqturad funqciobs da umravles SemTxvevaSi is dapatimrebas enacvleba. amasTan,
giraos instituti calkeul qveynebSi mTeli rigi TaviseburebebiT xasiaTdeba. magaliTad,
luqsemburgis sisxlis samarTlis saproceso kodeqsis 114-e muxlis Tanaxmad, Tu ki
braldebuli gaTavisuflda patimrobidan, ixdis giraos.2 espaneTis sisxlis samarTlis
saproceso kodeqsis 503-e muxli uSvebs SesaZleblobas, braldebuli gaTavisufldes
patimrobidan da Seefardos girao, romlis odenoba ganisazRvreba Cadenili danaSaulis

1kanonmdeblobaSi Setanili, aRniSnuli cvlilebebis Sedegia is, rom wina welTan SedarebiT 2006
wels, saproceso SeTanxmebis safuZvelze ganaCenis gamotaniT, 4,1%-iT meti saqmea ganxiluli. Tu
2005 wels saproceso SeTanxmebis safuZvelze ganaCenis gamotaniT ganxiluli saqmeebis xvedriTi
wili ganaCenis gamotaniT ganxilul saqmeebSi Seadgina mxolod 12,7%-s, gasul wels aRniSnulma
maCvenebelma Seadgina 27,9%, Sesabamisad, jarimis Sefardeba 10,8%-dan gaizarda 18,1%-mde. ix.
saqarTvelos uzenaesi sasamarTlos Jurnali `marTlmsajuleba saqarTveloSi,~ 2006 wlis
statistika.
2evrogaerTianebis qveynebis sisxlis samarTlis saproceso sistemebi, 1993, gv. 288.
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bunebiT, braldebulis socialuri mdgomareobiTa da misi warsuliT.3 niderlandebSi, Tu
ki braldebuli gaTavisuflda patimrobidan, iSviaTad axdevineben giraos, radgan bevr
maTgans ara aqvs gadaxdis saSualeba, ris Sedegadac pirobiT gaTavisufleba ufro
SeRavaTian pirobebs uqmnis SeZlebul braldebuls ekonomikurad xelmokle braldebulTan
SedarebiT.4 saberZneTis sisxlis samarTlis saproceso kodeqsis 282-e muxlis Tanaxmad,
aRkveTis RonisZiebis _ giraos Sefardebis SemTxvevaSi braldebuli valdebulia, periodulad
gamocxaddes policiis organoSi an gamoZiebis mosamarTlesTan, an dauwesdeba sxvagvari
SezRudvebi (magaliTad, sazRvargareT mogzaurobis, zogierTi adgilebis monaxulebis, an
sxva pirebTan Sexvedris akrZalva).5 SotlandiaSi braldebulis mimarT SesaZlebelia
gamoyenebul iqnes girao yvela danaSaulze mkvlelobisa da trizonis (treason) (saxelmwifo
Ralatis) garda da arsebobs giraos gamoyenebis pirobebis CamonaTvali (braldebuli
gamocxaddeba sasamarTloSi yovel daTqmul dros, ar Caidens axal danaSauls, zegavlenas
ar moaxdens mowmeebze da daeqvemdebareba saproceso moqmedebebs da a.S.).6 girao, rogorc
aRkveTis RonisZieba, farTod gamoiyeneba germaniaSi (sisxlis samarTlis saproceso
kodeqsis 116-e paragrafi).7 asevea daniaSi (sisxlis samarTlis saproceso kodeqsis 765-
e muxli)8 da portugaliaSi (sisxils samarTlis procesis 197-e muxli).9

aRsaniSnavia, rom saqarTvelos moqmed sisxlis samarTlis saproceso kodeqsSi
girao, rogorc aRkveTis RonisZieba, Tavidanve iyo gaTvaliswinebuli, Tumca faqtobrivad
ar funqcionirebda, magram 2006 wlis 29 dekembris cvlilebebiT, gaTvaliswinebul
iqna ra sazRvargareTis qveynebis gamocdileba, giraos gamoyenebis instituti ufro
srulyofili gaxda da miuaxlovda civilizebuli qveynebis standartebis dones.
sakmarisia aRiniSnos, rom saproceso kodeqsis 168-e muxlis amoqmedebis droisaTvis
giraoSi igulisxmeboda `fuladi Tanxa an sxva fasuloba,10~ Setanili cvlilebebiT
giraos cneba Seicvala da niSnavs: `fulad Tanxas an uZrav qonebas~, amasTanave,
dazustda giraos Tanxis minimaluri odenobac, daixvewa da gamartivda giraos
gamoyenebis calkeuli saproceso wesebi. rac yvelaze sayuradReboa, giraos gamoyeneba
SesaZlebelia nebismieri kategoriis saqmeze, radgan sisxlis samarTlis saproceso
kodeqsis 168-e muxlis meore nawilidan amoRebulia giraos gamoyenebis SemzRudveli
termini  _ `rogorc wesi girao ar gamoiyeneba gansakuTrebiT mZime danaSaulze~ da
a.S.

sworad miuTiTebs z. meiSvili, rom `giraos Senacvleba yvelaze mkacri aRkveTis
RonisZiebis - patimrobasTan, pirvel rigSi, gulisxmobs imas, rom adamiani faqtobivad Tavisi
qmedebis da Tavisi wesierebis garantad debs Tanxas, an uZrav qonebas, am dros ar xdeba misi
sruli izolacia _ dapatimreba, mis mimarT gamoiyeneba arasapatimro RonisZieba _ girao~.11

3dasax. naSromi, gv. 403.
4dasax. naSromi, gv. 320.
5dasax. naSromi, gv. 190.
6dasax. naSromi, gv. 378.
7dasax. naSromi, gv. 165.
8dasax. naSromi, gv. 81.
9dasax. naSromi, gv. 344.
10ix. saqarTvelos sisxlis samarTlis saproceso kodeqsi, 2004 wlis 15 maisis redaqcia
 168-e muxli.
11z. meiSviliz. meiSviliz. meiSviliz. meiSviliz. meiSvili, sasamarTlos mier giraos Sefardebis statistika TvalsaCinod matulobs, gaz.
 ̀ kviris palitra~ #31, (596) 2006 w. 31 ivlisi, 6 agvisto, gv. 14.
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saqarTvelos sisxlis samarTlis saproceso kodeqsis 168-e muxli adgens giraos
gamoyenebis pirobebs, im subiqtTa wres, visac evaleba giraos odenobis gansazRvra,
giraos Sefardebis dros braldebulis (gansasjelis) qcevis wesebs da a.S.

sisxlis samarTlis saproceso kodeqsis 168-e muxlis pirveli nawilis Sesabamisad,
girao aris Tanxa an uZravi qoneba. Tanxa sisxlis samarTlis saqmis ganmxilveli
sasamarTlos an winaswar gamoZiebis organos depozitze Seaqvs braldebuls, gansasjels
an maTi saxeliT sxva pirs, sasamarTlosaTvis micemuli werilobiTi valdebulebiT
braldebulis, gansasjelis saTanado qcevisa da gamomZiebelTan, prokurorTan an
sasamarTloSi drouli gamocxadebis uzrunvelyofis Taobaze. amdenad, kanonmdebeli
ar zRudavs im pirTa wres, romelTac SeuZliaT, Cadon qoneba giraos saxiT. is
SeiZleba iyos braldebulis ojaxis wevri, naTesavi, axlobeli Tu megobari da a.S.
amasTan, aucilebelia dadgindes isic, rom es qoneba sadavo ar aris, ar aris datvirTuli
sxva valdebulebebiT da uZravi qoneba giraos ekvivalentia. aseT dros qonebis
Sefaseba xdeba auditis daskvniT. saWiro SemTxvevaSi SeiZleba Catardes eqspertiza,
fuladi Tanxis nacvlad Setanil uZrav qonebas edeba yadaRa. giraos miRebis Sesaxeb
dgeba oqmi, romlis erTi asli gadaecema giraos Semtans.

prokurori sasamarTloSi Suamdgomlobis wardgenis dros gansazRvravs giraos
Tanxis odenobas da misi Setanis vadas. giraos Tanxis odenobis gansazRvris Semdeg
braldebuls, gansasjels, an maTi saxeliT sxva pirs giraos Tanxis nacvlad, rogorc
aRvniSneT, SeuZlia Seitanos Tanxis ekvivalenti uZravi qoneba. giraos Tanxis odenoba
ganisazRvreba Cadenili danaSaulis simZimis da braldebulis qonebrivi SesaZleblobebis
gaTvaliswinebiT, giraos Tanxa ar SeiZleba iyos 2000 larze naklebi.

giraos Setanis win Semtans afrTxileben werilobiTi valdebulebiT gansazRvruli
pirobebis Seusruleblobis SesaZlo Sedegebis Sesaxeb _ Tu braldebulma an gansasjelma
arasapatio mizeziT Tavi aarida gamomZiebelTan, prokurorTan an sasamarTloSi
gamocxadebas, Caidina axali danaSauli, ganaxorciela zewola procesis monawileze,
an  safrTxe Seuqmna saqmeze arsebul mtkicebulebebs, prokuroris Suamdgomlobis
safuZvelze, mosamarTlis brZanebiT, girao Seicvleba ufro mkacri aRkveTi RonisZiebiT.
amave brZanebiT giraos saxiT Setanili Tanxa gadairicxeba saxelmwifo biujetSi,
uZravi qoneba ki gadaecema saxelmwifos.

saproceso kanonmdeblobidan gamomdinare, giraos Tanxa zogadad ganisazRvreba
danaSaulis simZimisa da braldebulis qonebrivi mdgomareobis mixedviT. mxolod
konkretuli SemTxvevidan gamomdinare Tanxis odenoba unda ganisazRvros braldebulis
qonebrivi mdgomareobis gaTvaliswinebiT. giraos Tanxis moTxovnis ufleba aqvs
prokurors, magram sabolood gadawyvetilebas iRebs mosamarTle.

praqtikaSi aris SemTxvevebi, rodesac prokurori ar iTvaliswinebs braldebulis
qonebriv da ojaxur mdgomareobas, mis SromiT Semosavals.

mag. Tbilisis isani-samgoris raionuli prokuraturis mier saqarTvelos ssk-is
176-e muxliT T.z. micemul iqna sisxlis samarTlis pasuxisgebaSi rogorc alimentis
urCi gadamxdeli. ise, rom winaswar gamoZiebas ar gaurkvevia T. z-s qonebrivi
mdgomareoba, prokurori Sevida Tbilisis saqalaqo sasamarTloSi misTvis aRkveTis
RonisZiebis _ giraos Sefardebis 5600 laris moTxovniT.

mosamarTlem savsebiT samarTlianad ar daakmayofila prokuroris moTxovna da T.
z-s aRkveTis RonisZiebis saxiT Seufarda piradi Tavdeboba.12

12Tbilisis isani-samgoris raionuli prokuraturis warmoebaSi arsebuli sisxlis samarTlis
 saqme #1098\2.
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braldebulis mimarT aRkveTis RonisZiebis saxiT giraos gamoyenebis Sesaxeb
SuamdgomlobiT prokurori an gamomZiebeli, prokuroris TanxmobiT mimarTavs sasamarTlos
sisxlis samarTlis saproceso kodeqsis 140-e muxliT dadgenili wesiT.

yvela SemTxvevaSi mosamarTlem, romelic giraos Sefardebis sakiTxs wyvets, Rrmad
unda gaiazros, pirisaTvis giraos Sefardeba xom ar moaxdens uaryofiT gavlenas
winaswari da sasamarTlo gamoZiebis normalur msvlelobaze, xom ar mohyveba iseTi
uaryofiTi Sedegebi, rogoricaa mowmeTa Segulianeba, dazaralebulisa da mowmeebis
daSineba, mtkicebulebaTa falsifikacia da a.S.

rogorc ukve aRvniSneT, giraos odenobas gansazRvravs prokurori. mosamarTle
ixilavs ra Suamdgomlobas, usmens prokuroris, damcvelisa da procesis sxva monawileebis
motivacias da gamoaqvs gadawyvetileba giraos gamoyenebis Taobaze.

mosamarTle ar aris SezRuduli im uflebiT, rom mxolod prokuroris Suamdgomloba
ganixilos giraos gamoyenebis Sesaxeb. magaliTad, Tu ki, prokurorma Tavis SuamdgomlobaSi
moiTxova patimroba, mosamarTles ufleba aqvs, braldebuls Seufardos girao.

mosamarTles aseve SeuZlia gamoiyenos e.w. sagiravno patimroba, romlis arsic
imaSi mdgomareobs, rom, marTalia, is ar ufardebs aRkveTis RonisZiebas _ giraos,
magram mosamarTle Tavis gadawyvetilebaSi miuTiTebs, rom sagiravno Tanxis garkveuli
odenobis, mag.  50%-mde an sruli odenobiT gadaxdamde aseTi piris mimarT gamoyenebul
iqnes sagiravno patimroba, anu sanam ar iqneba gadaxdili miTiTebuli Tanxa, manamde
braldebuli rCeba patimrobaSi.13

mas Semdeg, rac sasamarTlo daadgens uZravi qonebis kanonierebas da mas daadebs
yadaRas, giraos moTxovna iTvleba Sesrulebulad anu Tanxis nacvlad Cadebulia
dayadaRebuli uZravi qoneba, romelic giraos Tanxis ekvivalentia. giraos miRebis
Sesaxeb dgeba oqmi, romlis erTi asli gadaecema giraos Semtans. iseT dros, rodesac
giraos Sefardeba xdeba winaswari gamoZiebis stadiaze, giraos Tanxa Sedis saqmis
mwarmoebel organoSi, xolo, rodesac saqme ukve sasamarTloSia, maSin Tanxa ideba
sasamarTlos depozitze.

Tu braldebulma Seasrula sasamarTlosaTvis micemuli werilobiTi valdebuleba,
droulad cxaddeba winaswari gamoZiebis organosa da sasamarTloSi, xels ar uSlis
mis normalur msvlelobas, rogorc ki moxdeba ganaCenis aRsruleba, erTi Tvis vadaSi
mas ubrundeba girao, iqneba es Tanxa Tu uZravi qoneba, aranairi procenti mas ar
eqviTeba, metic, Tanxa brundeba giraos Setanis momentSi arsebuli kursis gaTvaliswinebiT.

iseT SemTxvevaSi, Tu ki braldebulma arasapatio mizeziT ar Seasrula
sasamarTlosaTvis micemuli werilobiTi valdebuleba, daemala gamoZiebas, moaxdina
mowmeebsa da dazaralebulze an procesis romelime monawileze zewola, maSin prokurori
Sedis SuamdgomlobiT giraos Secvlis Sesaxeb ufro mkacri aRkveTis RonisZiebiT _
patimrobiT,14 xolo ganaCenis aRsrulebidan erTi Tvis vadaSi Tanxa gadairicxeba
saxelmwifo biujetSi, xolo, Tu girao uZravi qonebiTaa uzrunvelyofili, maSin es
qoneba gadaecema saxelmwifos.

aqve unda aRiniSnos isic, rom, rodesac girao braldebulis saxeliT ojaxis wevrs,
axlobels, naTesavs an megobars Seaqvs, mas aucileblad unda ganemartos is samarTlebrivi
Sedegebic, romlebic SeiZleba am qonebasTan mimarTebaSi dadges, es misi riskia.

13z. meiSviliz. meiSviliz. meiSviliz. meiSviliz. meiSvili, dasaxelebuli publikacia, gv. 14.
14a . faliaSvilia. faliaSvilia. faliaSvilia. faliaSvilia. faliaSvili, sisxlis samarTlis procesi, gamomc. `meridiani~, Tbilisi,

 2002, gv. 174-175.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3

77

saproceso kanonmdebloba braldebulis saxeliT giraos Semtan pirs aZlevs imis
srul garantias, rom mis mier Setanili Tanxa miznobrivia da mas daucvelad ar
tovebs. Tuki giraos Semtan pirs eWvi Seepara, rom braldebulma SesaZlebelia ar
Seasrulos sasamarTlosaTvis micemuli valdebuleba, mas ufleba aqvs, winaswar da
sasamarTlo gamoZiebis nebismier stadiaze mimarTos werilobiT saqmis mwarmoebel
organos da moiTxovos, rom is giraoTi veRar uzrunvelyofs braldebulis saTanado
qcevas, mas erTi Tvis vadaSi srulad ubrundeba mis mier giraoSi Cadebuli Tanxa an
uZravi qoneba, xolo braldebulis an gansasjelis mimarT SeiZleba SeirCes ufro
mkacri aRkveTis RonisZieba _ dapatimreba.

amasTan, Tu braldebulma an gansasjelma dadgenil vadaSi ar uzrunvelyo
sasamarTlos mier giraos saxiT Sefardebuli Tanxis ganmxilveli sasamarTlos an
winaswari gamoZiebis organos depozitze Setana an uZravi qonebis Setana, prokurori
mimarTavs sasamarTlos ufro mkacri aRkveTis RonisZiebis gamoyenebis Taobaze, anu
patimrobis Sefardebis Sesaxeb. am SemTxvevaSi ar gamoiyeneba sisxlis samarTlis
saproceso kodeqsis 151-e muxlis me-3 nawili.

rogorc vnaxeT, girao ubrundeba an ar ubrundeba braldebuls _ Tu igi Seasrulebs
Tavis valdebulebas, girao ubrundeba, xolo, Tu ar Seasrulebs, girao ar ubrundeba. Tu
gansasjels mosamarTle ganaCeniT daakisrebs jarimas, man Sesabamisad jarimac unda gadaixados.

SeiZleba daisvas logikuri kiTxva: SeuZlia Tu ara aseT SemTxvevaSi msjavrdebulma
jarimis saxiT gadaixados mis mier giraoSi Cadebuli Tanxa? imis gaTvaliswinebiT, rom
jarima sxva cnebaa da girao _ sxva (jarima warmoadgens sasjelis saxes, xolo girao
_ aRkveT RonisZiebas), es ukanaskneli moqmedebs manam, sanam sasamarTlo ganaCeni Seva
kanonier ZalaSi, xolo jarima gadaxdil unda iqnes ganaCenis ZalaSi Sesvlis Semdeg.
amdenad, msjavrdebulma, romelsac giraoSi Setanili hqonda garkveuli Tanxa da
mosamarTlem ganaCeniT Seufarda jarima, aseT SemTxvevaSi msjavrdebulma jer jarima
unda gadaixados, anu ganaCeni unda aRsruldes. amis Semdeg, ganaCenis aRsrulebidan
erTi Tvis vadaSi, mas ubrundeba giraoSi Cadebuli Tanxa. saaRsrulebo warmoebis
Sesaxeb kanonis mixedviT, rogorc ki ganaCeni kanonier ZalaSi Seva, Tu ki arsebobs
msjavrdebulis werilobiTi Tanxmoba, mas SeuZlia, giraoSi Cadebuli TanxiT moaxdinos
jarimis aRsruleba, amdenad, TviT msjavrdebulzea damokidebuli, jer jarima gadaixados
da Semdeg aiRos girao, Tu giraoSi Cadebuli Tanxa gamoiyenos jarimis gadasaxdelad.

Tu Tvals gadavavlebT qveynis sasamarTlo organoebis mier giraos Sefardebis
statistikas, davinaxavT, rom is progresulad matulobs. Tu wina wlebSi giraos
Sefardebis erTeuli SemTxvevebi iyo, 2005-2006 wlebSi girao ukve aseulobiT
braldebuls Seefarda. pirs Tundac Cadenili hqondes gansakuTrebiT mZime an mZime
danaSauli, romelic finansur darRvevebs, ekonomikur danaSauls (mag. miTviseba,
gaflangva) ukavSirdeba, SesaZlebelia aseTi pirebis mimarT Sefardebul iqnes aRkveTis
RonisZieba _ girao. kanonmdeblis aseT midgomas ori dadebiTi mxare aqvs: pirveli _
moxdes sapatimro adgilebis gantvirTva da saxelmwifos aRar mouwios patimrebis
Senaxva da meore _ pirs, romelsac sasamarTlo giraos ufardebs da TavisuflebaSi
tovebs, meti SesaZlebloba eZleva, izrunos zianis anazRaurebaze. rogorc iuridiul
literaturaSi samarTlianadaa miTiTebuli: ̀ sabazro ekonomikaze gadasvlis pirobebSi
aRkveTis RonisZiebis _ giraos gamoyenebis sfero ufro farToa, gansakuTrebiT iseT
danaSaulebriv qmedebebze, romelTa sasjeli qonebrivi xasiaTisaa~.15

15Óãî ëîâ íûé  ïð îöåññ; ïîä. ðåä. À.Ñ. Êî ëáèêî âà. èçä.  í îðì à, Ì., 2001, ñ. 114.
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statistikuri monacemebis mixedviT, 2000 wels saqarTveloSi sasamarTloebis
mier Sefardebul arasapatimro RonisZiebaTa Soris giraos xvedriTi wili Seadgenda
0,4%-s, 2001 wels _ 0,04%-s, 2002 wels _ 0,02%-s, 2003 wels _ 0,1%-s, 2004
wels _ 0,2%-s, aRkveTis RonisZiebis _ giraos matebis tendencia aRiniSneba 2005
wlidan, am dros dafiqsirda 23,2%, xolo 2006 wlis ganmavlobaSi mkveTrad moimata
da Seadgina 37,7%.

sainteresoa, aseve, aRkveTis RonisZiebaTa struqturaSi giraos gamoyenebis praqtika:
2006 welSi sasamarTlo organoebis mier 17872 braldebuls Seefarda aRkveTis
RonisZieba, maT Soris, dapatimreba Seefarda 10367 braldebuls (58,0%-s), sxva saxis
aRkveTis RonisZieba 7565-s (42,0%-s), maT Soris, girao 4021 braldebuls (37,7%-s),
xolo sxva saxis arasapatimro RonisZieba 4,3%-s. Tu ukanasknel maCveneblebs SevadarebT
2006 wlis analogiur maCveneblis, aSkaraa giraos zrdis tendencia; Tu wina wels
arasapatimro aRkveTis RonisZieba, maT Soris, girao Sefardebuli hqonda 44,9%-s,
2005 wels giraos xvedriTi wili Seadgenda 10,4%-s, xolo sxva aRkveTis RonisZiebisa
_ 34,5%-s.16

amrigad, aRkveT RonisZiebaTa Soris giraos wina rigSi dayeneba da misTvis prioritetis
miniWeba, vfiqrobT, TandaTan kanonzomieri movlena unda gaxdes Cveni qveynis
marTlmsajulebisaTvis, magram iseTi danaSaulebi, romlebic mimarTulia adamianis
sicocxlisa da janmrTelobis winaaRmdeg, an rodesac braldebuli mravaljeraa
nasamarTlevi da misi TavisuflebaSi yofna xels SeuSlis winaswar da sasamarTlo
gamoZiebis normalur msvlelobas, sasamarTlo, TavisTavad, saproceso kanonmdeblobis
Sesabamisad, gamoricxavs giraos gamoyenebas. xolo, rodesac adamiani warsulSi ar
yofila nasamTlevi, pirvelad Caidina sisxlis samarTlis kanoniT gaTvaliswinebuli
marTlsawinaaRmdego qmedeba, (finansuri darRvevebi, ekonomikuri danaSauli) sasamarTlom
SeiZleba, Tamamad da Tavisuflad gamoiyenos girao.

amasTanve, damcvelma, romelic icavs braldebuls Tu gansasjels‚ meti aqtiuroba
da profesionalizmi unda gamoiCinos. mis mier sasamarTlo organoebSi Setanili
Suamdgomloba Tu saCivari aRkveTis RonisZiebis _ giraos gamoyenebis Sesaxeb
dasabuTebuli da motivirebuli unda iyos.17

vfiqrob, giraos ufro Tamamad gamoyenebiT saxelmwifosa da braldebuls (gansasjels)
Soris urTierToba ufro civilizebuli gaxdeba da, sabolood, sisxlis samarTlis
procesis aseTi umniSvnelovanesi instituti _ girao _ realurad uzrunvelyofs
kanoniT gaTvaliswinebuli miznebis Sesrulebas.

16ix. gaz. ̀ kviris palitra~, #31 (596), 31 ivlisi-6 agvisto 2006, gv. 14; saqarTvelos uzenaesi
 sasamarTlo marTlmsajuleba saqarTveloSi, 2006 wlis statistika, gv. 104; 109.
17g. WanturiZe,g. WanturiZe,g. WanturiZe,g. WanturiZe,g. WanturiZe, damcvelis procesualuri Taviseburebebi winaswari gamoZiebis procesSi, Jurn.
`samarTali~, 2003, #4-5, gv. 105-107; g. WanturiZe, damcvelis saqmianobis zogierTi procesualuri
da samarTlebrivi aspeqti winaswari gamoZiebis stadiaze. Jurn. ̀ samarTali~, 2004, #5-6, gv. 71-
78; g. WanturiZe, damcvelis procesualuri Taviseburebebi saqmis masalebis gacnobis procesSi,
Jurn. ̀ samarTali~, 2004,#7-8; 54-58; g. WanturiZe, dacvis ganxorcielebis zogierTi saproceso
samarTlebrivi aspeqti, Jurn. ̀ marTlmsajuleba da kanoni~, 2006, #4, gv. 28-35; g. WanturiZe,
saproceso SeTanxmeba sisxlis samarTlis procesis principebTan mimarTebaSi, Tbilisi, 2007, gv.
88.
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Summary

Project of the doctor’s degree student of the Faculty of Law at Ivane Javaxisvili Tbilisi State
University‚ Giorgi Chanturdze‚ “Use of the custodial measure - mortgage” concerns amendments
and additions‚ made during the last years to the Criminal Procedural Code of Georgia. These
amendments and additions serve to the simplification of the preliminary investigation and to the
prompt and effective administration of justice. One of the results of the mentioned amendments
has been the events that there were abolished such custodial measures as house arrest‚ handing
into the police surveillance‚ affidavit of non-leaving and due behaviour. After the mentioned amend-
ments‚ priority was assigned to such custodial measures‚ as mortgage‚ which actually substituted
the strictest custodial measuer: arrest.

The author believes that the use of the discussed custodial measure‚ mortgage‚ is positive. He
considers Criminal Procedure Codes of various countries of the world and analyzes their positive
experiences.

The author reviews the practice of use of mortgage as a custodial measure in Georgia during
the last years and on the basis of the statistic date reveals‚ how the use of mortgage is being
increased in the last years and how it actually substitutes such a stricts custodial measure as arrest.

The author has cited und indicated in full accordance with the procedural legislation of Georgia‚
how and under which conditions the custodial measure‚ mortgage should be used. Also there are
indicated those defaults‚ which still take place with the use of mortgage.

According to the author’s opinion‚ the correct use of the custodial measure‚ mortgage‚ shall
really provide fulfillment of the tasks of this important undertaking.



80

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi

uCa zaqaSvili

ivane javaxiSvilis saxelobis

Tbilisis saxelmwifo universitetis

iuridiuli fakultetis doqtoranti

samoqalaqo sarCeli sisxlis samarTlis procesSi

moqmedi sisxlis samarTlis saproceso kanonmdebloba iTvaliswinebs sisxlis
samarTlis saqmeze samoqalaqo sarCelis wardgenis SesaZleblobas. metic, saqarTvelos
sssk-is 2005 wlis 25 martis, 2006 wlis 28 aprilisa da 2006 wlis 29 dekembris
cvlilebebiT Tanaxmad, saxelmwifos SeuZlia gamovides samoqalaqo mosarCelis rolSi
rogorc dausabuTebeli qonebis CamorTmevis mizniT, aseve, danaSaulis Sedegad miyenebuli
zianis gamo, aRZras samoqalaqo sarCeli reketioris, Tanamdebobis piris an sxva
braldebulis mimarT.

samoqalaqo sarCelis instituti sisxlis samarTlis procesSi naklebadaa Seswavlili.
ar moipoveba arc erTi qarTulenovani naSromi, sadac mocemul sakiTxze iqneba
saubari. SeiZleba iTqvas, aRniSnuli faqti ar aris gamowveuli samoqalaqo sarCelis
institutis araaqtualobiT. MmaSin, roca sisxlis samarTlis saproceso kodeqsi
aRiarebs zianis anazRaurebis moTxovnis uflebas da sisxlis samarTlis saqmeze
xdeba sarCelis wardgena, ar SeiZleba uarvyoT samarTlebrivi uflebebis dacvis am
elementis mniSvneloba.

sxvadasxva qveynis saproceso kanonmdeblobis analiziT‚ samoqalaqo sarCelis,
rogorc institutis ramdenime tendencia ikveTeba:

pirveli - rigi qveynebis kodeqsebi dazaralebuls  mxaris  statuss ar aniWeben,
mag. belgia, dania, inglisi, uelsi, irlandia, Sotlandia. Sesabamisad, maTi roli
sisxlis samarTlis procesSi metad umniSvneloa. vinaidan samoqalaqo sarCelis
instituti dakavSirebulia dazaralebulis, rogorc mxaris, uflebasTan, am qveynebSi
samoqalaqo sarCelis instituti ar aris ganviTarebuli.

meore - dazaralebuli sisxlis samarTlis procesSi iTvleba mxared da samoqalaqo
sarCels, rogorc dazaralebulis uflebebis realizaciis saSualebas, cnoben safrangeTis,
italiis, saberZneTis, espaneTis sisxlis samarTlis saproceso kanonmdeblobebi.

mesame - germaniis sisxlis samarTlis saproceso kanonmdebloba dazaralebulis
uflebebs mowmis uflebebs uTanabrebs da samoqalaqo sarCelis instituts wminda
Teoriul koncefciad ganixilavs. mosamarTles yovelgvari dasabuTebis gareSe SeuZlia
uaryos Suamdgomloba im mizeziT, rom igi usafuZvloa.

samoqalaqo sarCelis institutis istoriuli ganviTarebasamoqalaqo sarCelis institutis istoriuli ganviTarebasamoqalaqo sarCelis institutis istoriuli ganviTarebasamoqalaqo sarCelis institutis istoriuli ganviTarebasamoqalaqo sarCelis institutis istoriuli ganviTareba

ivane javaxiSvilis mier aRdgenili  qarTuli samarTlis me-14 saukunis Zegli
`wigni samarTlisa kacTa Secodebisa”wigni samarTlisa kacTa Secodebisa”wigni samarTlisa kacTa Secodebisa”wigni samarTlisa kacTa Secodebisa”wigni samarTlisa kacTa Secodebisa” (cnobili‚ rogorc aRbuRas samarTaliaRbuRas samarTaliaRbuRas samarTaliaRbuRas samarTaliaRbuRas samarTali)
Seicavs iseT muxlebs da sasjelebs, romelebic  dRevandel sisxlis samarTlis
kodeqsiT gaTvaliswinebul jarimas SeiZleba gavuigivoT. magaliTad: rigi danaSaulebrivi
qmedebis dispoziciebSi ikveTeba zianis anazRaurebis movaleoba: ̀ Tu aznaurman aznauri
moklas, amave wesiT dauurvos sisxli, Tu ver amouvides gardaixuewos. misi mamuli
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b..n m...n (es adgili dedanSi ar ikiTxeba. avt.)  da mawyuerelman daiWiron da
gamosvlisa naxevari mesisxles miscen sisxlis gardaxdamdis”1.

`aRbuRas samarTlidan”`aRbuRas samarTlidan”`aRbuRas samarTlidan”`aRbuRas samarTlidan”`aRbuRas samarTlidan” moyvanil muxlSi naTlad Cans, rom aznaurs aznauris
mkvlelobisTvis daekisreboda garkveuli safasuris gadaxda, xolo mis gadaxdamde
misi nakveTis Semosavlebis naxevari gadavidoda mesisxles, igive dazaralebulis,
ganmgeblobaSi. kanoni pirdapir iTvaliswinebda samarTlebriv Rirebulebas (zianis
anazRaurebis movaleobas), rasac samoqalaqo sarCelis instituti emsaxureba sisxlis
samarTlis procesSi. Aam SemTxvevaSi ar SeiZleba saubari zianis anazRaurebis
moTxovnis garkveul formebze.

msgavsad sxva mkvlevarebisa, profesori mariam cacanaSvilimariam cacanaSvilimariam cacanaSvilimariam cacanaSvilimariam cacanaSvili naSromSi _ `saxelmwifosa
da samarTlis zogadi istoria” ambobs: ̀ sisxlis aRebis Cveulebis nacvlad droTa ganmavlobaSi
Camoyalibda danaSaulis gamosyidva garkveuli safasuriT, sazRauriT. swored es sazRauri
iTvleba sisxlis daurvebad. sisxli aris fuladi an qonebrivi sazRauri, romelic damnaSavem,
misma ojaxma unda gadauxados dazaralebuls an mis ojaxs Cadenili danaSaulis simZimisa
da dazaralebulis qonebrivi an uflebrivi mdgomareobis mixedviT. evropul samarTalSi
sisxlis daurvebas kompozicia ewodeba, rac sityvasityviT niSnavs anazRaurebas.”2

qarTuli samarTlis Zeglebis garda, msgavsi Sinaarsis formulirebebs aRmosavleTis
da evropuli qveynebis kanonebSic vxvdebiT. maT win babilonis samarTlis krebuli,
e.w. `hamurabis kanonebi~ uZRviT (Seqmnili Zv. w. XVIII saukunis meore naxevarSi3).
zemoT xsenebuli sisxlis daurvebis Cveuleba swored am droidan damkvidrda.

aRsaniSnavia, rom jer kidev 1890 wels procesualisti a.f.konia.f.konia.f.konia.f.konia.f.koni samoqalaqo
sarCelis specifikaze, rogorc saproceso institutze, saubrisas ambobda, rom is
aris: ̀ erT-erTi yvelaze sadavo da yvelaze daumuSavebeli nawili sisxlis samarTalSi”.4

70 wlis Semdeg, n.n.polianskin.n.polianskin.n.polianskin.n.polianskin.n.polianski sabWoTa sisxlis samarTlis saproceso mecnierebis
daxasiaTebisas analogiur daskvnamde mivida.5

samoqalaqo sarCelis instituti sisxlis samarTlis procesSi mudam iqcevda
mecnier-procesualistTa yuradRebas. sxvadasxva problemebTan erTad ganixileboda
sarCelis farglebis gafarToebis sakiTxi ara mxolod qonebriv, aramed _ moqalaqeTa
kanoniT daculi uflebebis da interesebis aRsadgenad. gamoiTqmeboda mosazrebebi,
sisxlis samarTlis procesSi  ganxiluliyo regresuli Sinaarsis moTxovnebi.

mecnierTa araerTmniSvnelovani mosazrebiT, vinaidan samoqalaqo sarCelis sakiTxi
mouwesrigebeli iyo sisxlis samarTlis saproceso kanoniT, unda gamoyenebuliyo
samoqalaqo saproceso kanonmdebloba. aRsaniSnavia, rom sisxlis samarTlis saproceso
kodeqsSi samoqalaqo sarCelis institutis momwesrigebeli normebi mraval xarvezs
Seicavs da saTanado yuradRebis gareSea darCenili. samoqalaqo sarCelTan dakavSirebuli
yvelaze globaluri problemaa am institutis roli da misi arsebobis mizani
sisxlis samarTlis procesSi6.

1iv. javaxiSvili, iv. javaxiSvili, iv. javaxiSvili, iv. javaxiSvili, iv. javaxiSvili, `qarTuli samarTlis istoria”, Txzulebani Tormet tomad, tomi VI,
 Tbilisi 1982w. gv.407.
2m. cacanaSvili,m. cacanaSvili,m. cacanaSvili,m. cacanaSvili,m. cacanaSvili, `saxelmwifosa da samarTlis zogadi istoria”, Tbilisi 1995w. gv. 29.
3iqve, gv. 31.
4 Þðèäè÷åñêàÿ ëåòîïèñü, 1891ã. ¹1, Ñ.40.
5Ï îëÿíñêèé H.H. Î÷åðê  ðàçâèòèÿ ñîâåòñêî é  í àóêè  â óãî ë î â í î ãî  ï ð îöåññà, Ì. 1960ã. Ñ. 207.
6Ëèâøèö  Þ .  Òè ìî ø å í êî À. Í àç íà÷åíèå èíñòèòóòà ãðàæäàíñêî ãî èñêà â óãî ë î â í îì   ï ð îöåññå// Ðî ññèéñêàÿ

þñòèöèÿ. 2001 ¹6. Ñ. 43-46.
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sisxlis samarTlis procesSi wardgenili samoqalaqo sarCelis upiratesoba v.v.v.v.v.
vladimerovas vladimerovas vladimerovas vladimerovas vladimerovas azriT,

a) samoqalaqo sarCelis gaTvaliswineba sisxlis samarTlis procesSi uzrunvelyofs
dazaralebulis uflebebis swrafi aRdgenis SesaZleblobas;

 b) samoqalaqo sarCelis gadawyveta gvexmareba kvalifikaciis zustad gansazRvraSi,
danaSaulis samoqalaqo samarTlebrivi Sedegebis sworad dadgenasa da sasjelis
samarTliani formis arCevaSi, danaSaulis xasiaTis, simZimis, damnaSavis pirovnebis
sworad SefasebaSi;

g) gvexmareba ar davuSvaT urTierTsawinaaRmdego daskvnebi konkretul sisxlis
samarTlis saqmeze;

d) samoqalaqo sarCelis saSualebiT sisxlis samarTlis procesSi realizdeba
saproceso ekonomiis principi. samoqalaqo sarCelis sisxlis samarTlis procesSi
ganxilva Tavidan gvacilebs danaSaulis garemoebebis ganmeorebiT gamokvlevas sxva
sasamarTlo organoebSi, rac gvexmareba saqmis warmoebis droisa da xarjebis dazogvaSi,
aseve, gamoricxavs erTi da igive subieqtis mravaljerad monawileobas procesebSi.

e) rogorc dazaralebuli, aseve, braldebuli Tavisufldeba sasamarTlo warmoebaSi
orjeradi monawileobisgan _  jer sisxlis (braldebuli), xolo Semdeg samoqalaqo
(mopasuxe) wesiT. mowmeebi, Tarjimnebi, eqspertebi da sxva pirebi Tavisufldebian
valdebulebisgan da meored aRar wydebian  sakuTar saqmianobas.

v) aRsaniSnavia samoqalaqo sarCelis ganxilvisas am ukanasknelis aRmzrdelobiTi
rolic maTTvis, vinc am procesSi monawileobs, anu yalibdeba rwmena, rom danaSauliT
miyenebuli zianis anazRaureba aris gardauvali da ganuyofeli nawili
sisxlisamarTlebrivi pasuxisgebisa.7

Cveni azriT, v. vladimerovas midgoma SeiZleba CaiTvalos arasrulad, radgan
moyvanili argumentebi ar SeiZleba iyos sakmarisi ama Tu im samarTlebrivi institutis
saWiroebis dasabuTebisTvis an piriqiT _ uaryofisTvis. samoqalaqo sarCeli sisxlis
samarTalis procesSi mTeli rigi specifikuri niSnebiT  gamoirCeva da misi sruli
analizis gareSe ar iqneboda swori, gagvekeTebina msgavsi daskvnebi. jer erTi, sisxlis
samarTlis saqmeze Setanili sarCelis gadawyveta ar SeiZleba Teoriulad iyos
aSkarad ufro swrafi dacvis saSualeba, vidre saerTo sasarCelo wesiT aRZrulis.
meore, danaSaulis samoqalaqo samarTlebrivi Sedegebis da sasjelis samarTliani
formis gansazRvra, damnaSavis pirovnebis, danaSaulis xasiaTis da simZimis Sefaseba
jer xdeba winaswar gamoZiebaSi, xolo Semdeg _ sasamarTlo gamoZiebis etapze da ara
samoqalaqo sarCelis gadawyvetisas. mesame, sisxlis samarTlis saqmeze gamotanil
ganaCens aqvs preiudiciuli Zala da samoqalaqo samarTalwarmoebaSi igi miiReba
utyuar mtkicebulebad. amdenad, v. vladimerovas mosazreba, TiTqos samoqalaqo sarCelis
sisxlis samarTlis saqmesTan erTad gadawyveta gvexmareba, ar davuSvaT erTi da
igive saqmeze urTierTsawinaaRmdego daskvnebi, moklebulia samarTlebriv safuZvels.
misi danarCeni argumentebi ukavSirdeba saproceso xarjebis dazogvas da aRmzrdelobiT
sakiTxebs, vfiqrobT, maTze SeCereba ar iqneba gonivruli.

7 Â. Âëàäèìåðîâà,”Ã ðàæäàíñêèé èñê â óãî ë î â í îì  ï ð î ö åññå”  Æ. “Óãî ë î â í û é  Ï ð î ö åññ”, ¹10, 2005ã.
   http://www.arbitr-praktika.ru/Arch/up2005-10_2.htm
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aRsaniSnavia, rom samoqalaqo sarCelis ganxilvisas sisxlis samarTlis saproceso
kodeqsi garkveul wilad boWavs samoqalaqo saproceso kodeqsiT aRiarebuli
dispoziciurobis princips. kerZod, sisxlis samarTlis saproceso kodeqsis 38-e
muxlis I nawilis Tanaxmad, samoqalaqo sarCelis safuZvlis mtkiceba da fasis
gansazRvra xdeba sisxlis samarTlis procesis wesiT, amave muxlis III nawiliT ki
`sarCelze uari, sarCelis cnoba da morigeba xdeba samoqalaqo saproceso kanonmdeblobiT
dadgenili wesiT da im pirobiT, rom dacul iqnes moTxovnebi sisxlis samarTlis
saqmeze mtkicebis sagnis yvela elementis dadgenis Sesaxeb, romelic Tavis mxriv
gansazRvrulia amave kodeqsis 112-e muxliT, romlis mixedviTac sisxlis samarTlis
saqmeze unda damtkicdes:

a) braldebulis an sxva piris moqmedeba (umoqmedoba); b) moqmedebis (umoqmedobis)
marTlsawinaaRmdego xasiaTi; g) brali; d) garemoebebi, romlebic gavlenas axdens
braldebulis pasuxismgeblobis xasiaTsa da xarisxze, axasiaTebs mis pirovnebas; e)
danaSaulis Sedegad miyenebuli zianis xasiaTi da odenoba.~

sisxlis samarTlis saproceso kodeqsis 450-e muxliT ki saqmis sasamarTlo
ganxilva tardeba gansasjelis mimarT mxolod im braldebis farglebSi, romliTac
gansasjeli samarTalSi misces, garda im SemTxvevebisa, roca prokurorma braldeba
Secvala gansasjelis sasargeblod. zianis dadgenisas moqmedi kanoniT upiratesoba
eniWeba da metic, sasamarTlos avaldebulebs, ar gascdes sisxlisamarTlebrivi devnis
ganmaxorcielebeli organos mier gansazRvrul braldebis farglebs. Sesabamisad,
mosarCele sisxlis samarTlis saqmeze ver sargeblobs samoqalaqo procesSi aRiarebuli
dispoziciurobis principiT, Tavad gansazRvros davis sagani.

sisxlis  samarTlis procesSi amosavali principia sajarooba da dispoziciuroba,
romelic arsebiTad gansxvavdeba samoqalaqo saproceso kodeqsiT gaTvaliswinebuli
dispoziciurobisgan.

sisxlis samarTlis saproceso kodeqsis me-14 muxlis mixedviT, gamomZiebeli
prokurori da sasamarTlo, romlebic moqmedeben sajaro interesebis gaTvaliswinebiT,
valdebuli arian, danaSauli da misi Camdeni piri daadginon. am mizniT isini uflebamosili
arian am kodeqsiT gaTvaliswinebuli yvela qmedeba Caataron rogorc sakuTari
iniciativiT, aseve, dainteresebuli piris SuamdgomlobiT (sajarooba da dispoziciuroba).
amave muxlis 4-e punqtiT,  mxareebs ufleba aqvT, kanoniT gaTvaliswinebul farglebSi
da dadgenili wesiT Tavisuflad gankargon TavianTi materialur-samarTlebrivi
saproceso uflebebi, gavlena moaxdinon sisxlis samarTlebrivi devnis dawyebaze da
sisxlis samarTlis saqmis gadawyvetaze. me-7 punqtis mixedviT ki‚ Tu samoqalaqo
mosarCelem uari Tqva sarCelze an mxareebi morigdnen, sasarCelo warmoeba wydeba.

saqarTvelos sisxlis samarTlis saproceso kodeqsis me-18 muxlis Tanaxmad, gamomZiebeli,
prokurori da sasamarTlo valdebuli arian, utyuarad daadginon, moxda Tu ara danaSauli,
vin Caidina igi da gaarkvion mtkicebis sagnis yvela sxva garemoeba... saqmis gamoZieba
unda iyos yovelmxrivi, obieqturi da sruli. erTnairi gulmodginebiT unda gairkves
braldebulis rogorc mamxilebeli, aseve, gamamarTlebeli, maTi pasuxismgeblobis
damamZimebeli da Semamsubuqebeli garemoebebi. gamoZiebis organoebi da sasamarTlo ar
arian uflebamosili, mtkicebis tvirTi gadaakisron braldebuls. CamoTvlil principebs
pirdapir ewinaaRmdegeba sisxlis samarTlis saproceso kodeqsis 90-e muxlis III nawili,
romlis mixedviT, pativisa da Rirsebis dacvis Sesaxeb da mometebuli safrTxis wyaroTi
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miyenebuli zianis anazRaurebis Sesaxeb saqmeebze samoqalaqo mosarCelis mtkicebaTa
uaryofis tvirTi ekisreba samoqalaqo mopasuxes. 90-e muxli igive warmatebiT ewinaaRmdegeba
sisxlis samarTlis saproceso kodeqsis 10-e muxlis (udanaSaulobis prezumcia) II
nawils, romelic pirdapiri citirebaa saqarTvelos konstituciis 40-e muxlis II nawilisa:
`aravin ar aris valdebuli, amtkicos Tavisi udanaSauloba, braldebis mtkicebis movaleoba
bralmdebels ekisreba”. gamodis, rom 90-e muxlis III nawili TviT konstituciis winaRmdegac
midis. Cveni azriT, aRniSnuli winaaRmdegobrivi debuleba saerTod zedmetia sisxlis
samarTlis saproceso kodeqsisTvis.

garda amisa, sisxlis samarTlis procesi ar Seicavs pirdapir miTiTebas advokatis
xarjis anazRaurebis Sesaxeb. kerZod, gansxvavebiT samoqalaqo procesisa, wagebul
mxares ar ekisreba anazRaurebis valdebuleba, rac, ra Tqma unda, aseve xarvezad
SegviZlia miviCnioT da arsebul winaaRmdegobad samarTlis dargebs Soris, Tumca
mosamarTleebis ganmartebiT, mosarCeles sarCelSive SeuZlia winaswar gansazRvros
(Tu SesaZlebelia dadgena) is xarjebi, rac dacvisTvis esaWiroeba da mimdgar
zianTan erTad moiTxovos misi dakisreba mopasuxisTvis.

samoqalaqo sarCelis instituti sisxlis samarTlis procesSi qarTveli
procesualitebis interesis sferoSi dRemde ar moqceula, Sesabamisad, zemoaRniSnul
sadavo sakiTxebze pasuxi qarTulenovan literaturaSi ar moiZebneba.

ekaterinburgis samxedro sasamarTlos Tavmjdomare v. bozroviv. bozroviv. bozroviv. bozroviv. bozrovi ruseTSi erT-erTi
pirveli gamovida aRniSnuli institutis gauqmebis winadadebiT. misi iniciativa iyo,
amoeRoT sisxlis samarTlis saproceso kodeqsis proeqtidan samoqalaqo samarTlis
instituti (ruseTis iusticia 2001 w. #5, gv. 29-30, `samoqalaqo sarCeli sisxlis
samarTlis procesSi uadgiloa~). v. bozrovi sakuTar mosazrebas Semdegnairad asabuTebda:
sisxlis samarTlis procesis daniSnulebaa saqmis gaxsna, danaSaulSi monawile piris
braleulobis gamoaSkaraveba da misi sisxlissamarTlebriv pasuxisgebaSi micema. samoqalaqo
samarTlebriv an raime sxva pasuxismgeblobaze saubaric ar SeiZleba. 1999 wels v.
bozrovi naklebi kategoriulobiT gamodioda. igi iZleoda winadadebas, sisxlis samarTlis
saproceso kodeqsSi gadasinjuliyo normebi, romelic sasarCelo ganacxadis gamoqveynebis
wess moawesrigebda. amasTan, samoqalaqo mosarCelis da mopasuxis funqcias SeuTavsebda
sisxlis samarTlis saqmeze mowmis funqcias, MmosarCelisa da mopasuxis kamaTSi gamosvlis
rigiTobas, gansazRvravda samoqalaqo sarCelis werilobiT an zepir gadawyvetas sasamarTlo
gamoZiebaSi da moqmed kanonmdeblobaSi sxva xarvezul sakiTxebs (v. bozrovi, `ss saqmis
marTlmsajulebis Tanamedrove problemebi ruseTis samxedro sasamarTloebis saqmianobaSi.
Teoriisa da praqtikis sakiTxebi~. ekaterinburgi 1999 w. gv. 58-59)8.

samoqalaqo sarCelis wardgenis safuZvelisamoqalaqo sarCelis wardgenis safuZvelisamoqalaqo sarCelis wardgenis safuZvelisamoqalaqo sarCelis wardgenis safuZvelisamoqalaqo sarCelis wardgenis safuZveli

saqarTvelos sisxlis samarTlis saproceso kodeqsis (miRebuli 1998 w. 20 Tebervals)
30-e muxlis  I punqtis Tanaxmad, pirs, romelsac danaSaulebrivi qmedebisgan miadga
qonebrivi, fizikuri an moraluri ziani, ufleba aqvs, sisxlis samarTlis saqmis warmoebisas
moiTxovos zianis anazRaureba da am mizniT waradginos samoqalaqo sarCeli. kodeqsi
aseve uSvebs Segebebuli samoqalaqo sarCelis wardgenis SesaZleblobas.

8Ë è â ø è ö     Þ . . . . . Òè ìî ø å í êî      À . . . . . Í à ç í à÷åíèå èíñòèòóòà ãðàæäàíñêî ãî  èñêà â óãî ë î â í îì   ï ð îöåññå// Ðî ññèéñêàÿ
  þñòèöèÿ.
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sisxlis samarTlis saproceso kodeqsis 33-e muxlis 4-e nawili 2006 wlis 29
dekembris cvlilebamde iTvaliswinebda, rom braldebulis daudgenloba ar abrkolebda
samoqalaqo sarCelis wardgenas. sisxlisamarTlebrivi devnis SeCerebis SemTxvevaSi, Tu
braldebuli daimaleboda, misi adgilsamyofeli ucnobi iyo an pasuxisgebaSi misacemi
piri iyo daudgeneli, sarCeli zianis anazRaurebis Sesaxeb SeiZleba wardgeniliyo
samoqalaqo samarTalwarmoebis wesiT. aRniSnuli nawili cvlilebis Semdeg Camoyalibda
Semdegnairad: `Tu Tanamdebobis pirs9 bralad edeba saqarTvelos sisxlis samarTlis
kodeqsis 1441 (wameba), 1442 (wamebis muqara), 1443 (araadamianuri mopyroba) muxliT
gaTvaliswinebuli danaSaulis Cadena da igi miimala an misi adgilsamyofeli daudgenelia,
zianis anazRaurebis Sesaxeb sarCeli SeiZleba waredginos saxelmwifos samoqalaqo
samarTalwarmoebis wesiT”. Zveli redaqcia warmoadgenda erT-erT mTavar winaaRmdegobas
samoqalaqo saproceso kodeqsis debulebebTan, romlis mixedviTac, mopasuxis daudgenloba
gamoricxavs sarCels samoqalaqo procesSi, kerZod, samoqalaqo saproceso kodeqsis
178-e muxlis `d” qvepunqtis Tanaxmad, sarCelSi aRniSnuli unda iyos mopasuxis gvari,
saxeli da misamarTi, xolo, Tu mopasuxe iuridiuli piria – misi saxelwodeba da
misamarTi.  amave kodeqsis 185-e muxlis mixedviT, Tu mosamarTle gamoarkvevs, rom
sarCeli Setanilia 178-e muxlis moTxovnaTa darRveviT, igi gamoitans ganCinebas
xarvezis Sevsebis Sesaxeb. Tu mosarCele daniSnul vadaSi ar Seavsebs xarvezs, mosamarTle
sarCels datovebs umoZraod da mas daubrunebs mosarCeles. axali redaqciiT aRniSnuli
Seusabamoba erTi SexedviT gamosworebulia, magram kvlav Riad rCeba rigi sakiTxebi:
jer erTi, sisxlis samarTlis saproceso kodeqsis 29-e muxlis I nawilis ̀ a” qvepunqtis
da amave muxlis III nawilis Tanaxmad, Tu braldebuli Tanamdebobis piria da Tavs
aridebs sagamoZiebo organoebSi gamocxadebas, maSin mis mimarT sisxlisamarTlebrivi
devna ar Cerdeba, kerZod, misi mimalva ar warmoadgens devnis SeCerebis safuZvels. igi
sisxlisamarTlis saqmeze iqneba rogorc mopasuxe mxare. zemoaRniSnuli cvlilebis
mixedviT ki igive piris saqmeze SeiZleba samoqalaqo samarTalwarmoebis wesiT moxdes
zianis anazRaurebis moTxovna da mopasuxed Seiracxos saxelmwifo. es garemoeba
scildeba yovelgvar logikas. Tu sisxlis samarTlis saqmeze mopasuxes warmoadgens
Tanamdebobis piri, SeuZlebelia igive saqmeze samoqalaqo warmoebisas mopasuxe mxares
warmoadgendes saxelmwifo. igi yvela SemTxvevaSi CaiTvleba arasaTanado mopasuxed da
33-e muxlis me-4 punqtiT daculi garantia ki praqtikaSi ganuxorcieleblad darCeba.
Mmeore mxriv, sadavoa TviT saxelmwifos, rogorc ganyenebuli subieqtis, pasuxismgeblobis
sakiTxic. rogorc ukve iTqva, 33-e muxlis me-4 qvepunqti iZleva saSualebas, Tanamdebobis

9sisxlis samarTlis saproceso kodeqsis 47-e muxlis Tanaxmad, Tanamdebobis piri (romlis
mimarTac xorcieldeba sisxlis samarTlis procesi – am kanonis miznebisTvis, ̀ sajaro samsaxurSi
interesTa SeuTavseblobisa da korufciis Sesaxeb” saqarTvelos kanonis me-2 muxliT
gaTvaliswinebuli Tanamdebobis piri, sajaro moxele, sajaro samarTlis iuridiuli piris
xelmZRvaneli an misi moadgile anda sawarmoSi, romelSic saxelmwifo flobs wilis (aqciaTa)
50%-s an 50%-ze mets, xelmZRvanelobiTi an/da warmomadgenlobiTi uflebamosilebis mqone piri,
romelsac bralad edeba Tanamdebobaze yofnis periodSi Sesabamisad samoxeleo an/da samewarmeo
an sxva organizaciaSi samsaxuris interesis winaaRmdeg mimarTuli danaSaulis Cadena, ukanono
Semosavlis legalizacia, gamoZalva, miTviseba an gaflangva, gadasaxadebisgan Tavis arideba, sabaJo
wesebis darRveva, wameba, wamebis muqara an/da damamcirebeli an araadamianuri mopyroba, miuxedavad
imisa, gaTavisuflebulia Tu ara igi dakavebuli Tanamdebobidan”.
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piris mimalvis an misi daudgenlobis SemTxvevaSi samoqalaqo sarCeli wardgenil iqnes
saxelmwifos mimarT samoqalaqo wesiT anu zianis anazRaureba moeTxovos mas. sakiTxavia,
kerZod ra safuZvliT unda moxdes aRniSnuli moTxovnis wardgena? ramdenad realuria
saxelmwifosaTvis zianis anazRaurebis movaleobis dakisreba?

unda iTqvas, rom saqarTvelos samoqalaqo kodeqsi deliqturi valdebulebebis
cnebas gansazRvravs 992-e muxlSi, romlis mixedviT, piri, romelic sxva pirs
marTlsawinaaRmdego, ganzraxi an gaufrTxilebeli moqmedebiT miayenebs zians, valdebulia,
aunazRauros mas es ziani, xolo amave kodeqsis 1005-e muxli iTvaliswinebs zianis
anazRaurebis movaleobas saxelmwifos mxridan, misi mosamsaxuris mier miyenebuli
zianisTvis: ̀ Tu saxelmwifo mosamsaxure ganzrax an uxeSi gaufrTxileblobiT arRvevs
Tavis samsaxurebriv movaleobas sxva pirTa mimarT, maSin saxelmwifo an is organo,
romelSic mosamsaxure muSaobs, valdebulia aanazRauros damdgari ziani. ganzraxvis
an uxeSi gaufrTxileblobis dros mosamsaxure saxelmwifosTan erTad solidarulad
agebs pasuxs. zianis anazRaurebis valdebuleba ar warmoiSoba, Tu dazaralebuli
ganzrax an uxeSi gaufrTxileblobiT ar Seecada samarTlebrivi gzebiT Tavidan
aecilebina ziani”.

amave muxlis me-3 nawilis mixedviT ki `reabilitirebuli pirisTvis ukanono
msjavrdadebis, sisxlis samarTlis pasuxisgebaSi ukanonod micemis, aRkveTis RonisZiebebis
saxiT patimrobis an gausvlelobis xelwerilis ukanonod gamoyenebis, patimrobis an
gamasworebeli samuSaoebis saxiT administraciuli saxdelis arasworad dakisrebis
Sedegad miyenebuli ziani anazRaurdeba saxelmwifos mier, gamoZiebis, prokuraturis
organoebis da sasamarTlos Tanamdebobis pirTa bralis miuxedavad, ganzraxvis an
uxeSi gaufrTxileblobisas es pirebi saxelmwifosTan erTad solidarulad ageben
pasuxs.” samoqalaqo kodeqsis aRniSnuli muxlebis Tanaxmad, saxelmwifos SeiZleba
daekisros zianis anazRaurebis movaleoba solidarulad, im Tanamdebobis pirebTan
erTad, vis danaSaulebriv qmedebasac (kerZod, wameba, wamebis muqara an araadamianuri
mopyroba) mohyva ziani. amdenad, 33-e muxli, garda saxelmwifosi, unda uTiTebdes Tavad
Tanamdebobis pirzec. winaaRmdeg SemTxvevaSi samoqalaqo warmoebis wesiT, rogorc
zemoT mivuTiTeT, aRniSnuli sakiTxi yovelTvis dazaralebulis sawinaaRmdegod gadawydeba.

samoqalaqo sarCelis wardgenis wesisamoqalaqo sarCelis wardgenis wesisamoqalaqo sarCelis wardgenis wesisamoqalaqo sarCelis wardgenis wesisamoqalaqo sarCelis wardgenis wesi

samoqalaqo sarCeli SeiZleba wardgenil iqnes im gamomZiebelTan an prokurorTan,
romlis warmoebaSicaa sisxlis samarTlis saqme, xolo samoqalaqo sarCels ganixilavs
da wyvets sasamarTlo, romlis gansjadicaa saqme.

Tu gamomZiebeli, prokurori an sasamarTlo sisxlis samarTlis saqmis masalebidan
darwmundeba, rom pirs aqvs samoqalaqo sarCelis wardgenis ufleba, igi valdebulia,
werilobiT Seatyobinos mas am uflebis Taobaze.

sisxlis samarTlis saproceso kodeqsis 2006 wlis 28 aprilis redaqciamde,  33-
e muxlis I nawilis Tanaxmad, pirs samoqalaqo sarCelis wardegnis ufleba hqonda
sisxlis samarTlis procesis nebismier momentSi sasamarTlo gamoZiebis dawyebamde,
Sesabamisad, bundovani iyo, rogor SeiZleboda mosamarTles dakisreboda valdebuleba,
ganemarta pirisTvis samoqalaqo sarCelis wardgenis SesaZlebloba (sssk-is 32-e
muxli). 28 aprilis redaqciiT ki aRniSnulma muxlma ganicada cvlileba da Camoyalibda
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Semdegnairad: `Tu pirs miaCnia, rom ziani miadga im piris danaSaulis an sxva
marTlsawinaaRmdego qmedebis Sedegad, romlis mimarTac warmoebs saqme samedicino
xasiaTis iZulebiTi RonisZiebis gamosayeneblad, mas ufleba aqvs, waradginos samoqalaqo
sarCeli sisxlis samarTlis procesis nebismier stadiaze sabraldebo daskvnis an
samedicino xasiaTis iZulebiTi RonisZiebis gamoyenebis Taobaze dadgenilebis Sedgenamde”.
aRniSnuli cvlilebiT pirs samoqalaqo sarCelis wardgenis ufleba SeuZlia sabraldebo
daskvnis an samedicino xasiaTis iZulebiTi RonisZiebis gamoyenebis Taobaze dadgenilebis
Sedgenamde, xolo amave kodeqsis 32-e muxlis mixedviT, mosamarTles rCeba valdebuleba,
werilobiT Seatyobinos mas am uflebis Sesaxeb, Tu saqmis masalebidan darwmundeba,
rom samoqalaqo sarCelis wardgena SesaZlebelia.  amdenad, dRes moqmedi sssk-is 32-
e da 33-e muxls Soris arsebobs aSkara Seusabamoba da mis gamosasworeblad
aucilebelia 32-e muxlidan sityva `sasamarTlos~ amoReba. kerZod, sasamarTlos
valdebuleba, ganmartos samoqalaqo sarCelis wardgenis SesaZlebloba, axali redaqciis
pirobebSi xdeba usagno. amdenad, mas es valdebuleba ar unda ekisrebodes.

sisxlis samarTlis saqmeze wardgenili samoqalaqo sarCeli saxelmwifo baJiT ar
ibegreba. unda iTqvas, rom xSir SemTxvevaSi dazaralebulis mxridan samoqalaqo sarCelis
sisxlis samarTlis saqmeze wardgena am mizeziTaa ganpirobebuli. Tumca aRniSnuli
sakiTxic araa srulyofilad mowesrigebuli. iurist v. fuxaSvilis ganmartebiT,10

saproceso SeTanxmebis dros dazaralebulis pozicias araniari mniSvneloba ar eniWeba,
kerZod, surs Tu ara saproceso SeTanxmebis dadeba da arsebiTi ganxilvis gareSe
ganaCenis gamotana. am dros prokurori valdebulia, ganumartos gansasjels, rom mas
samoqalaqo pasuximgeblobisagan saproceso SeTanxmebis damtkiceba ar aTavisuflebs, anu
saubaria sisxlis samarTlis saproceso kodeqsis 6799 muxlis III nawilze, romlis
Tanaxmad, dazaralebuls rCeba ufleba, samoqalaqo wesiT Seitanos samoqalaqo sarCeli.
es imas niSnavs‚ rom misi sarCeli daibegreba baJiT, maSin, roca saxelmwifo, sisxlis
samarTlis saproceso kodeqsSi debs normas, romlis mixedviTac, im pirs, visac ziani
miadga danaSaulis Sedegad, ar unda ibegrebodes saxelmwifo baJiT. iurist v. fuxaSvilis
azriT,11  aRniSnuli tipis sarCelebis samoqalaqo warmoebaSi miRebisas, saerTo wesebis
Sesabamisad,  mosarCeleebi unda gaTavisufldnen saxelmwifo baJis gadaxdisgan.

pirs, romelsac ar warudgenia samoqalaqo sarCeli sisxlis samarTlis saqmeze,
aseve, pirs, romlis sarCeli ganuxilveli darCa, ufleba aqvs, waradginos igi samoqalaqo
samarTalwarmoebis wesiT, xolo samoqalaqo samarTalwarmoebis wesiT wardgenil
sarCelze uaris miReba mosarCeles uflebas arTmevs, ganmeorebiT waradginos igive
sarCeli sisxlis samarTlis saqmeze (ix. saqarTvelos sisxlis samarTlis saproceso
kodeqsis 33-e muxlis VI-VII nawilebi).

sisxlis samarTlis saqmeze sarCelis uaryofis SemTxvevaSi aRar SeiZleba misi
wardgena samoqalaqo samarTalwarmoebis wesiT.

samoqalaqo sarCelis dakmayofileba da uaryofasamoqalaqo sarCelis dakmayofileba da uaryofasamoqalaqo sarCelis dakmayofileba da uaryofasamoqalaqo sarCelis dakmayofileba da uaryofasamoqalaqo sarCelis dakmayofileba da uaryofa

saqarTvelos sisxlis samarTlis saproceso kodeqsis 41-e muxlis I nawili adgens,
rom sasamarTlos ufleba aqvs, mTlianad an nawilobriv daakmayofilos an uaryos

10ix.Tsu iuridiuli fakultetis sadisertacio sabWoSi daculi u.zaqaSvilis saseminaro
 naSromis - `samoqalaqo sarCeli sisxlis samarTalSi~ danarTis audio Canaweri.
11iqve.
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samoqalaqo sarCeli gamamtyunebel ganaCenSi. sasamarTlo aseve uflebamosilia, mTlianad
an nawilobriv daakmayofilos an uaryos sarCeli sisxlis samarTlis saproceso
kodeqsis 28-e muxlis pirveli nawiliT gaTvaliswinebul, sisxlissamarTlebrivi
devnis da winaswari gamoZiebis Sewyvetis ganCinebaSi (dadgenilebaSi) an samedicino
xasiaTis iZulebiTi RonisZiebis gamoyenebisa Tu mis gamoyenebaze uaris Tqmis Sesaxeb
ganCinebaSi (dadgenilebaSi) Semdeg SemTxvevebSi: Tu gasulia saqarTvelos sisxlis
samarTlis kodeqsiT dadgenili sisxlissamarTlebrivi devnis xandazmulobis vada;
Tu gamocemulia aministiis aqti, romelic pirs aTavisuflebs Cadenili qmedebisTvis
sisxlisamarTlebrivi pasuxismgeblobisa da sasjelisgan; Tu viTarebis Secvlis Sedegad
qmedeba aRar aris saSiSi da amave muxlis II nawilis “b” qvepunqtSi gaTvaliswinebul
SemTxvevaSi: Tu gardaicvala eWvmitanili, braldebuli an braldebulad sisxlis
samarTlis pasuxisgebaSi misacemi piri.

sainteresoa 28-e muxlis II nawilis `b” qvepunqtiT gaTvaliswinebuli garemoebis,
rogorc samoqalaqo sarCelis dakmayofilebis safuZvlis, ukeT ganxilva. iurist v.
fuxaSvili gvTavazobs,12 ganvasxvaoT sami SemTxveva: 1. gardaicvala eWvmitanili; @2.
gardaicvala braldebuli; 3. gardaicvala gansasjeli. pirvel or SemTxvevaSi
sisxlisamarTlebrivi devna Sewydeba, garda im SemTxvevisa, roca saqmis warmoeba
saWiroa gardacvlilis reabilitaciisa da axlad aRmoCenil an axlad gamovlenil
garemoebaTa gamo gamoZiebis warmoebisTvis. aseT SemTxvevaSi saqme wydeba winaswari
gamoZiebis etapze da saqme fizikurad veRar miva sasamarTlomde, Sesabamisad, 41-e
muxlis I nawilSi samoqalaqo sarCelis dakmayofilebis an nawilobriv dakmayofilebis
safuZvlad am garemoebaze miTiTeba zemoaRniSnul situaciaSi usagnoa.

  im SemTxvevaSi ki, Tu gardaicvala gansasjeli, saqme wydeba sisxlis samarTlis
saproceso kodeqsis 503-e muxlis VI nawilis `b” qvepunqtis Sesabamisad, adgens
ganaCens sasjelis dauniSnavad anu sasamarTlo mainc ixilavs saqmes arsebiTad da
Tu faqtobriv garemoebebs CaTvlis dadgenilad. bunebrivia, sasarCelo moTxovna,
romelic am faqtobriv garemoebebs eyrdnoboda da mas adasturebs gamokvleuli
mtkicebulebebic, sarCeli unda dakmayofildes. vinaidan saproceso kanonmdebloba
gansasjelis gardacvalebis SemTxvevaSi iTvaliswinebs sisxlisamarTlebrivi devnis
gagrZelebis valdebulebas  da sasamarTlos avaldebulebs gamamtyunebeli an
gamamarTlebeli ganaCenis gamotanas. amdenad, sasamarTlom unda gadawyvitos samoqalaqo
sarCelis sakiTxic ganaCenis dadgenasTan erTad. mosamarTle gamamtynebel ganaCenSi
uTiTebs, rom zianis anazRaureba unda daekisroT damnaSavis memkvidreebs. Kkonkretulad,
memkvidris vinaoba ganaCenSi ar mieTiTeba, vinaidan samkvidro ixsneba mamkvidreblis
gardacvalebidan 6 Tvis vadaSi da amas Semdgom mohyveba droSi gawerili samarTlebrivi
procedurebi samkvidro qonebis memkvidreebis sakuTrebaSi sabolood gadasasvlelad.
Sesabamisad, mosamarTles winaswar ar SeuZlia gansazRvros, konkretulad vin unda
agos pasuxi gardacvlilis nacvlad, Tumca mosarCelis movaleebad moiazrebian
gardacvlilis potenciuri memkvidreebi.

saqarTvelos sisxlis samarTlis saproceso kodeqsis 41-e muxlis II nawili
adgens, rom sasamarTlo valdebulia, uaryos samoqalaqo sarCeli, Tu sisxlisamarTlebrivi
devna an winaswari gamoZieba wydeba sssk-is 28-e muxlSi CamoTvlil Semdeg garemoebaTa

12iqve
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gamo: Tu ar arsebobs sisxlis samarTlis kanoniT gaTvaliswinebuli qmedeba; Tu
qmedeba ar aris marTlsawinaaRmdego; Tu axali kanoni auqmebs qmedebis danaSaulebriobas;
Tu kanoni, romelsac emyareba braldeba, arakonstituciurad aris cnobili; Tu arsebobs
kanonier ZalaSi Sesuli ganaCeni imave braldebis gamo anda sasamarTlos (mosamarTlis)
ganCineba (dadgenileba) imave braldebiT sisxlissamarTlebrivi devnis Sewyvetis
Taobaze; Tu prokurori uars ityvis braldebaze, aseve, 28-e muxlis II nawilSi
CamoTvlil garemoebaTa gamo, kerZod, Tu pirs ar miuRwevia im asakisTvis, romlidanac
dgeba sisxlisamarTlebrivi pasuxismgebloba da Tu gasulia 75-e muxlis me-4 nawiliT
gaTvaliswinebuli vada, romlis mixedviTac, danaSaulis erTi da imave SemTxvevis
gamo, piri braldebulad sisxlis samarTlis pasuxisgebaSi SeiZleba micemul iqnes
ara umetes 12 Tvisa.

rogorc ukve iTqva, sisxlis samarTlis saqmeze sarCelis uaryofa, mosarCeles
uflebas arTmevs, waradginos igi samoqalaqo samarTlebrivi wesiT. amis gaTvaliswinebiT
niSandoblivia sasamarTlos mier sarCelis uaryofis erT-erTi upirobo safuZveli,
kerZod, 28-e muxlis II nawilis `a” qvepunqtSi gaTvaliswinebuli garemoeba anu, Tu
sasamarTloSi saqmis msvlelobisas dadginda, rom pirs ar miuRwevia sisxlisamarTlebrivi
pasuxismgeblobis asakisTvis, es garemoeba sakmarisi iqneba saqmis Sewyvetisa da samoqalaqo
sarCelis uaryofisTvisac. AaseT SemTxvevaSi mosarCele saerTo wesiTac veRar aRZravs
sarCels. vfiqrobT, aRniSnuli faqti uxeSad akninebs piris uflebas, moiTxovos danaSaulis
Sedegad miyenebuli zianis anazRaureba Semdegi garemoebis gamo:

 samoqalaqo kodeqsis III karSi ganxilulia deliqturi valdebulebebi. 994-e
muxlis II nawilSi vxvdebiT miTiTebas: mSoblebi an aTi wlis asaks miuRweveli piris
meTvalyureobaze valdebuli sxva pirebi movaleni arian, aanazRauron ziani, romelic
pirma marTlsawinaaRmdego moqmedebiT miayena sxvas. amave muxlis III nawili ki
adgens: aT welze meti asakis, magram arasrulwlovani piri pasuxs agebs im zianisTvis,
romelic man sxvas miayena, garda im SemTxvevebis, roca zianis miyenebisas mas ar
SeeZlo Tavisi moqmedebis mniSvneloba gaego. im SemTxvevaSi, roca am pirs ara aqvs
sakmarisi qoneba an Semosavali miyenebuli zianis asanazRaureblad, damatebiTi
pasuxismgebloba ekisrebaT mis warmomadgenlebsac.

aRniSnulidan gamomdinare, miuxedavad sisxlis samarTlis saqmeze sisxlisamarTlebrivi
devnis Sewyvetisa, mosarCeles saqarTvelos kanonmdebloba utovebs uflebas, sasarCelo
warmoeba daiwyos saerTo wesebiT, magram 41-e muxlis II nawili zRudavs mis am
uflebas. ukeTesi iqneboda, Tu zemoaRniSnuli garemoeba nacvlad sarCelis uaryofis
safuZvlisa, iqneboda sarCelis ganuxilvelad datovebis safuZveli da, Sesabamisad,
nacvlad 41-e muxlisa II nawilisa, Caiwereboda 41-e muxlis III nawilSi, romelic
sarCelis ganuxilvelad datovebis safuZvlebs adgens. AaseT SemTxvevaSi piri
SeinarCunebda SesaZleblobas, zianis anazRaurebis moTxovniT miemarTa samoqalaqo
saqmeTa kolegiisTvis.

aqve ganxilul unda iqnes, samoqalaqo sarCelis uaryofis kidev erTi safuZveli,
kerZod, sssk-is 75-e muxlis me-4 nawiliT gaTvaliswinebuli vadis gasvla, romlis
mixedviTac, danaSaulis erTi da imave SemTxvevis gamo piri braldebulad sisxlis
samarTlis pasuxisgebaSi SeiZleba micemul iqnes ara umetes 12 Tvisa da Tu es vada
uSedegod gavida, samoqalaqo sarCeli avtomaturad iqneba uaryofili. samoqalaqo kodeqsis
1008-e muxlis mixedviT, deliqtiT gamowveuli zianis anazRaurebis moTxovnis uflebis
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xandazmulobis vada aris sami weli im momentidan, roca dazaralebulma Seityo zianis
an zianis anazRaurebaze valdebuli piris Sesaxeb. marTalia, sisxlis samarTlis saproceso
kodeqsis 39-e muxlis II nawiliT sisxlis samarTlis saqmeTa gamo aRZrul samoqalaqo
sarCelebze ar vrceldeba samarTlis sxva dargebSi dadgenili sasarCelo xandazmulobis
vadebi, magram, Cveni azriT, dazaralebuli danaSauliT miyenebuli zianis anazRaurebis
moTxovnis uflebas ar unda kargavdes 12-Tviani vadis gasvlis Semdeg da es safuZveli
unda iyos mxolod sarCelis ganuxilvelad datovebis safuZveli, vinaidan aRniSnuli
ufleba migvaCnia ufro maRal Rirebulebad, romlis dacvas xels ar unda uSlides
misgan damoukidebeli mizezebiT sabraldebo daskvnis Sesadgenad mtkicebulebebis arasaWiro
raodenobis Segroveba sisxlisamarTlebrivi devnis organoebis mxridan da maT mier 12-
Tviani vadis gaSveba. amdenad, ufro samarTliani iqneba, Tu aRniSnuli safuZveli, nacvlad
41-e muxlis II nawilisa, gadava 41-e muxlis III nawilSi, rac pirs dautovebs SesaZleblobas,
moiTxovos zianis anazRaureba saerTo sasarCelo wesiT.

sisxlis samarTlis saproceso kodeqsis 41-e muxlis III nawilis Tanaxmad, sasamarTlo
valdebulia, ar ganixilos samoqalaqo sarCeli, Tu ar arsebobs dazaralebulis
saCivari kerZo-sajaro da kerZo braldebis saqmeTa gamo, garda im SemTxvevisa, roca
am saqmeTa gamo sisxlissamarTlebriv devnas axorcielebs prokurori da Tu
dazaralebuli Seurigda braldebuls kerZo braldebis saqmeze.

prokuroris mier samoqalaqo sarCelis wardgena da mxardaWeraprokuroris mier samoqalaqo sarCelis wardgena da mxardaWeraprokuroris mier samoqalaqo sarCelis wardgena da mxardaWeraprokuroris mier samoqalaqo sarCelis wardgena da mxardaWeraprokuroris mier samoqalaqo sarCelis wardgena da mxardaWera

sisxlis samarTlis saproceso kodeqsis 37-e muxlis mixedviT, prokurori valdebulia,
waradginos sarCeli, Tu im piris danaSaulis an marTlsawinaaRmdego qmedebis Sedegad,
romlis mimarTac warmoebs sisxlis samarTlis saqme, ziani miadga saxelmwifos.

aRniSnuli muxli imperatiuli xasiaTisaa da calsaxad avaldebulebs prokurors
samoqalaqo sarCelis wardgenas sisxlis samarTlis saqmeze, Tu am danaSauliT ziani
miadga saxelmwifos. aRsaniSnavia, rom, Tuki sisxlissamarTlebrivi devna wydeba
braldebulis mimarT, masTan dadebuli saproceso SeTanxmebis gamo da saxelmwifoze
miyenebuli zianis nebayoflobiT anazRaurebis Semdeg prokuroris valdebuleba
saxelmwifoze mimdgari zianis samoqalaqo sarCelis gziT anazRaurebis Sesaxeb
xdeba usagno. braldebulis mier zianis nebayoflobiT anazRaurebisas sadavo aRar
aris is faqtebi da garemoebebi, romlebic samoqalaqo sarCelis wardgenisa da
ganxilvis Sedegad unda yofiliyo mtkicebis sagani. zianis anazRaurebis Semdgom ki
samoqalaqo sarCelis wardgena kargavs samarTlebriv safuZvels, vinaidan aRar arsebobs
moTxovnis sagani. amdenad, umjobesi iqneboda 37-e muxlis pirveli nawilis dakonkreteba
Semdegnairad: `prokurori valdebulia, waradginos sarCeli, Tu im piris danaSaulis
an marTlsawinaaRmdego qmedebis Sedegad, romlis mimarTac warmoebs sisxlis samarTlis
saqme, ziani miadga saxelmwifos da es ziani anazRaurebuli ar arisda es ziani anazRaurebuli ar arisda es ziani anazRaurebuli ar arisda es ziani anazRaurebuli ar arisda es ziani anazRaurebuli ar aris”.

d a s k v n ad a s k v n ad a s k v n ad a s k v n ad a s k v n a

warmodgenil naSromSi ganvixileT samoqalaqo sarCelis instituti sisxlis
samarTlis procesSi. aRniSnuli institutis sasargeblod vfiqrobT, gamoikveTa erTi
aSkara upiratesoba, kerZod, saqarTvelos sisxlis samarTlis saproceso kanonmdebloba
saxelmwifo baJisgan aTavisuflebs samoqalaqo mosarCeles.
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sisxlis samarTlis saaproceso kodeqsi garkveul wilad uflebrivad boWavs
samoqalaqo mosarCeles, rac pirvel rigSi gamoixateba samoqalaqo saproceso samarTliT
aRiarebuli dispoziciurobis principis ZiriTadi debulebebis SezRudvaSi (mag. sarCelis
sagnis gansazRvraSi mosarCelis rolis SezRudva mdevneli organos poziciiT).
meore mxriv, gamamtyunebel ganaCenze mibmuli samoqalaqo sarCelis bedi ar SeiZleba
warmoadgendes moqalaqisTvis zianis anazRaurebis uflebis dacvis myar garantias.
samoqalaqo sarCelis sisxlis samarTlis saqmesTan erTad ganxilva-gadawyveta
ewinaaRmdegeba mosamarTleTa specializaciis ideas da qmnis garkveul uxerxulobas,
radgan aRniSnuli moiTxovs deliqturi valdebulebebis da mTlianad samoqalaqo
saproceso kanonmdeblobis zedmiwevniT codnas.

garda amisa, warmodgenili naSromiT SevecadeT yuradReba migveqcia saqarTvelos
sisxlis samarTlis saproceso kodeqsSi samoqalaqo sarCelTan dakavSirebul xarvezebze,
romlebic udavod moiTxovs saTanado Seswavlasa da sakanonmdeblo wesiT srulyofas.
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UCHA ZAKASHVILI
Competitor for Doctor’s Degree
of Law Faculty of Tbilisi State University

CIVIC PLEA IN CRIMINAL PROCEDURE

Current criminal law legislation provides for the ability of bringing civic plea within criminal case. Moreover,
according to the amendments to Criminal Procedure Code of March 25, 2005, April 28, 2006 and December 29,
2006 the State is entitled to act as civil suitor claiming confiscation of illegal property. Also, the State can file
civil action on the damages caused by the crime, against racketeer, official or other criminal defendant.

The institute of civil plea in criminal procedure is not widely researched. There is no Georgian monograph
covering this issue. We may say that the reason of such situation definitely is not non-topicality of the
institute of civic plea. While Criminal Procedure Code provides for the right of claiming reimbursement of
damages and suit can be brought on the criminal case we cannot assume that this element of protecting legal
rights is unimportant.

Analyzing the procedure legislations of different countries from the point of view of civic plea as a
relevant institute several tendencies can be marked out:

1. Codes of some countries including Belgium, Denmark, England, Wales, Ireland and Scotland, do not
consider offence victim as a party. Accordingly, victim does not play an essential role in criminal procedure.
Considering that the institute of civic plea relates to the right of victim as a party the institute of civic plea
is not developed in the above mentioned countries.

2. Offence victim is considered as a party in criminal procedure and civic plea as mean of realizing victim’s
rights is recognized by French, Italian, Greek and Spanish criminal procedure legislators.

3. In criminal procedure legislation of Germany victim’s rights are equalized to the rights of a witness and
the institute of civic plea is considered as purely theoretical concept. Judge may reject the motion as
irrelevant without any argumentation.

Regarding the Question of Historical Development of Civic Plea

“Book of Law on Human Offences” (also known as Law of Agbuga), the 14th century monument of
Georgian law restored by Ivane Djavakhishvili includes articles and penalties which may be compared to the
fine envisaged by current Criminal Code. E.g. obligation of reimbursement of damages can be found in a
number of dispositions banning criminal acts. “If a nobleman kills a nobleman he shall reimburse for the
blood and if he fails to do so he shall leave his place. His piece of land ….. (this part cannot be read in the
original either. Author) he shall be captured and half of his property shall be held by the offence victim till
offender reimburses for the blood”.1

The article cited from “Law of Agbuga” implies that a nobleman had to pay some reimbursement for
killing another nobleman. Till due reimbursement was paid half of the income coming from his piece of land
would be taken by offence victim. The law distinctly created legal value (obligation of reimbursing damages)
realization of which is provided by the institute of civic plea in criminal procedure. In such case certain forms
of demanding reimbursement of damages cannot be discussed.

Like some other researchers Professor Mariam Tsatsanashvili, in her work “General History of State and
Law” – says: “Over time paying certain reimbursement for an offence replaced the folklaw of blood feud.
This reimbursement is considered as `compensation for blood’. Blood is the monetary or material
reimbursement which the offender or his family has to pay to the victim or his family in accordance with
gravity of the offence and considering material or legal condition of the victim. In European law reimbursing
for blood is known as ̀ composition’ which means indemnification2.

1“History of Georgian Law”, Narratives in 12 volumes, Book VI, Iv. Djavakhishvili,  Tbilisi, 1982, p.407.
2"General History of Law and State”, M. Tsatsanashvili, Tbilisi, 1995, p.29.
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Along with Georgian monuments of law similar wordings can be found in the laws of Eastern and
European countries. Before them there was the compilation of Babylon statutes i.e. Statutes of Khamurabi
(created in the second half of 18th century B.C.3) which served as an origin for the custom of reimbursement
for blood.

It should be mentioned that even in 1890 A.F. Kon, the procedure expert discussing the specific
characteristics of civic plea as a procedure institute said that it is `one of the most disputable and least
researched issue in criminal law’4. 70 years later analyzing the Soviet criminal procedure science N.N Poliansky
came up with the similar conclusion5.

The institute of civic plea in criminal procedure has always attracted attention of the scientists researching
procedure law. Together with other issues the question of expanding the plea for the purpose of protecting
and rehabilitating not only material but also other legal rights and interests of citizens, was also discussed.
There were suggested some ideas about considering regressive demands in criminal procedure.

Considering that the question of civic plea was not properly covered in criminal procedure law scientists
suggested various ideas of using civil procedure legislation. It should be mentioned that the articles of
Criminal Procedure Code regulating the institute of civic plea have many flaws which are not given due
attention. The most global question related with civic plea is whether existence of this institute in criminal
procedure is necessary6 and why it should be included in criminal procedure code.

According to V. Vladimerova the advantages of civic plea brought in criminal procedure are:
a. including civic plea in criminal procedure provides prompt restore of victim’s rights;
b. solving civic plea helps to come up with right qualification, properly determine civil law consequences

of crime and choose fair punishment. Also it is useful for characterizing crime and its gravity and criminal
personality;

c. helps to exclude opposite conclusions on a criminal case;
d. the principle of `procedural economy’ is implemented through civic plea in criminal procedure. By

including civic plea in criminal procedure repeated investigation of the circumstances of an offence in other
courts can be avoided which helps to save time and costs of prosecution procedures and exclude repeated
participation of the same subjects in legal proceedings.

e. Both the victim and the accused are released from repeated participation in court proceedings of
criminal case first (accused) and then civil case (respondent). Witnesses, translators, experts, etc. are also
released and they do not have to interrupt their own work for the second time.

f. We should also mention educational role of civic plea for those who participate in the proceedings i.e.
it helps to establish confidence that reimbursement of the damages caused by offence is unavoidable and
is inseparable part of criminal punishment7.

In my opinion V. Vladimirova’s approach is incomplete because the arguments suggested by her are not
enough either for recognizing or renouncing necessity of any legal institute. Civic plea in criminal procedure
has many specific characteristics and without analyzing them thoroughly we should not make such
conclusions. Firstly, solving the plea brought on criminal case cannot theoretically be much quicker mean of
protection than the one brought in accordance with the general rules of starting civil action. Secondly,
determination of civil law consequences of a crime and specifying fair punishment as well as evaluation of
criminal personality, characteristics of the crime and its gravity takes place at the stage of initial investigation
first and then during judicial inquiry but not while solving civic plea. Thirdly, the sentence passed by the

3“General History of Law and State”, M. Tsatsanashvili, Tbilisi, 1995, p.31.
4Þðèäè÷åêàÿ ëåòîïèñüá 1891ãþ ¹1á Ñ. 40.
5Ï îë ÿ í ñ ê è é  Í . Í . Î÷åðê ðàçâèòèÿ ñîâåòñêî é  í àóêè â óãî ë î â í î ãî  ï ð îöåññà, Ì. 1960ã. Ñ. 207.
6Ë è â ø è ö     Þ . . . . . Òè ìî ø å í êî      À ..... Í à ç í à÷åíèå èíñòèòóòà ãðàæäàíñêî ãî  èñêà â óãî ë î â í îì   ï ð î öåññå//
  Ðîññèéñêàÿ þñòèöèÿ. 2001 ¹ 6. ñ. 43-46.
7Â. . . . . Âëàäèìåðîâà,,,,, ”Ãðàæäàíñêèé èñê â óãî ë î â í îì  ï ð î öåññå”  Æ. “Óãî ë î â í û é Ï ð î ö åññ”, ¹ 10, 2005ã.
 http://www.arbitr-praktika.ru/Arch/up2005-10_2.htm
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court on criminal case has prejudicial force and it is recognized in civil law process as credible evidence.
Thus V. Vladimirova’s assumption that solution of civic plea within criminal case helps to avoid opposite
conclusions on the same case does not have legal basis. The rest of her arguments refer to saving procedure
costs and educational questions which we do not consider worth discussing.

It should be mentioned that under Criminal Procedure Code the principle of disposition recognized by
Civil Procedure Code is restrained in certain terms in reference with civic plea. Namely, according to section
1 of article 38 of Criminal Procedure Code the basis of the civic plea is proved and price is determined under
the rules of criminal procedure while section III of the above mentioned article states: “the rules stated by
civil procedure legislation shall be applied in cases of waiving suit, conceding suit or making bargain
provided that the requirements on fixing all elements of the subject of proof at the criminal case are observed.
These requirements are given in article 112 of the Code according to which the following elements have to
be proved at criminal case:

a. action (inaction) of the accused or other person;
b. lawless character of action (inaction);
c. guilt;
d. conditions which may have effect on the form and quality of punishment and characterize criminal

personality;
e. character and value of damages caused by crime.
Article 450 of Criminal Procedure Code states: court hearing on a case against criminal defendant shall be

carried out within the scopes of the accusation under which the defendant was brought to justice except the
case when prosecutor changes accusation in favor of criminal defendant. According to the current legislation
while determining the damages priority is given to and the court is obligated not to exceed the limits of
accusation determined by the organ executing criminal prosecution. Accordingly, plaintiff at criminal case
cannot use the `disposition principle’ recognized in civil procedure to define the subject of dispute.

The basic principles of criminal procedure are publicity and disposition which essentially differs from
the principle of disposition recognized in Civil Procedure Code.

According to article 14 of Criminal Procedure Code criminal investigator, prosecutor and court considering
public interests `are obligated to determine crime and person who committed it. For this purpose they are
entitled to execute all actions under the present Code, with their own initiative as well as on the basis of the
motion of an interested party (publicity and disposition). Under section 4 of the above mentioned article
“parties have right to use their material-legal procedure rights freely within the limits established by law and
according to the stated rules, influence launching of criminal prosecution and solving of criminal case”. And
according to section 7 if civil plaintiff waives suit or the parties make a bargain action proceedings shall be
terminated.

Article 18 of Criminal Procedure Code of Georgia states: “investigator, prosecutor and court are obligated
to determine authentically whether crime has been committed and by whom it was committed, also they have
to find out other relevant conditions connected with the subject of proof… investigation has to be unbiased,
objective and complete. Incriminating and excusing circumstances as well as aggravating and extenuating
circumstances have to be examined with equal diligence”. Investigation organs and court are entitled to lay
burden of proof upon the accused”. Section III of article 90 of Criminal Procedure Code contradicts the
above mentioned principles. According to this section at the cases on protecting honor and dignity and on
reimbursement of damages caused by the source of extreme danger civil respondent carries burden of
disclaiming the evidence of civil plaintiff. Article 90 also contradicts section II of article 10 of Criminal
Procedure Code (presumption of innocence): “No one shall be obligated to prove his/her innocence, the
obligation of proving accusation lies on the prosecutor”. This is a great achievement that section II of article
10 of Criminal Procedure code is copied directly from section II of article 40 of Constitution of Georgia. It
means that section III of article 90 contravenes Constitution. In my opinion such a divergent provision
should not be included in Criminal Procedure Code.
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Besides, Criminal Procedure Code does not provide for any direct provision about reimbursement of the
costs spent on a lawyer. Namely, unlike civil procedure the losing party is not obligated to pay the costs
which can also be considered as a blemish and controversy between the two branches of law. Although
according to the practicing judges plaintiff can provisionally include the costs needed for defense in the
statement of action (of course if it is possible to determine the costs in advance) and claim that together with
the inflicted damages those costs are imposed upon the respondent.

The institute of civic plea in criminal procedure has never been a subject of Georgian procedure experts’
interest and accordingly there can be found no answer on the above mentioned disputable questions in
Georgian literature.

V. Bozrov, the Chairman of Court Martial of Yekaterinburg was one of the firsts to suggest repealing of
the above mentioned institute. He took the initiative to exclude the institute of civic plea from the draft of
criminal procedure code (p. 29-30, #5, 2001 Justice of Russia, Civic plea has no place in criminal procedure).
V. Bozrov had the following arguments: the purpose of criminal procedure is to open the case, reveal the
person involved in crime and institute criminal proceedings against him/her. Civil or any other form of
responsibility must not be even discussed. In 1999 Bozrov was less determined. He suggested revision of
the norms of Criminal Procedure Code which would regulate publication of statement of action, combine the
role of civil plaintiff and respondent with the role of witness at criminal case, determine the turns of plaintiff
and defendant during the argument, provide for written or verbal solution of civic plea at the court investigation
and other unsettled questions of current legislation (Bozrov, Contemporary Problems of Criminal Justice in
Martial Courts of Russia. Questions of Theory and Practice. Yekaterinburg, 1999, p.58-59)8.

The Basis of Bringing Civic Plea

According to section I of article 30 of Criminal Procedure Code of Georgia (of February 20, 1998) “person
which suffered material, physical or moral damages as a result of an offence has right to claim reimbursement
of damages during criminal action and bring civic plea for this purpose”. The Code also provides for the
ability of presenting counter-action.

Before the amendments of December 29, 2006 section 4 of article 33 of Criminal Procedure Code envisaged
that if no criminal defendant was found bringing civic plea would still be possible. In case of suspending
criminal prosecution if the alleged offender escapes, his location is unknown or the offender is not determined
the suit about reimbursement of damages may be brought against the State in accordance with the rules of
civil proceedings. After the amendments the article was worded as followed: “if an official is accused9 of
committing crime under article 1441(torture), 1442 (threat of torture) or 1443 (inhuman treatment) of Criminal
Code of Georgia and he escapes or his location is unknown suit about reimbursement of damages can be
brought against the State in accordance with the rules of civil proceedings”.

The previous wording was one of the main controversies to the provisions of Civil Procedure Code
according to which if the respondent is not determined no suit can be brought under civil procedure.
Namely paragraph “d” of article 178 of Civil Procedure Code states that statement of action has to include

8Ë è â ø è ö     Þ . . . . . Òè ìî ø å í êî      À ..... Í à ç í à÷åíèå èíñòèòóòà ãðàæäàíñêî ãî  èñêà â óãî ë î â í îì   ï ð îöåññå// Ðî ññèéñêàÿ
  þñòèöèÿ. 2001 ¹ 6,ñ 43-46.
9 Article 47 of Criminal Procedure Code says: “official (against which criminal proceedings are commenced) – for the

purpose of this law – shall mean official envisaged by article 2 of Law of Georgia on “Conflict of Interests and
Corruption in Public Service”, public employee, head or the deputy of public law legal entity or in an enterprise
where the State owns 50% or more than 50% of shares - person on governing position and/or representative authority
who is accused of committing a service crime or - in enterprise or other organization – crime against the interests of
the work during the period of time when he/she was at office, legalization of illegal income, extortion, misappropria-
tion or misapplication, avoiding taxes, violating customs rules, torture, threat of torture or/and inhuman or disgracing
treatment, despite the fact whether he/she is dismissed of the post he occupied.
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full name and address of respondent and if the respondent is a legal person – its name and address.
Therefore according to article 185 of the above mentioned code if the judge finds out that the requirements
of article 178 are not observed in the presented statement of action he shall issue a decree on correcting the
flaw. If the plaintiff does not correct the flaw within the fixed term the judge shall leave the suit motionless
and return it to the plaintiff. According to the new wording the above mentioned controversy seems to be
avoided but number of questions still remain undefined: first, according to paragraph “a” of section I of
article 29 of Criminal Procedure Code and section III of the same article if the alleged offender is an official
and avoids appearing at the investigation organs criminal prosecution against him shall not be suspended,
which means that his escape shall not serve as basis for suspending prosecution. He will be a respondent
at criminal case. According to the above mentioned amendment on the case against the a person reimbursement
of damages can be claimed under the rules of civil proceedings and the State shall be considered as
respondent. This condition is beyond any logic. If an official is a respondent at a criminal case the State
cannot act as respondent at civil proceedings on the same case. In any case it will be considered as improper
respondent and the guarantee provided under section 4 of article 33 will not be implemented in practice. On
the other hand the question about responsibility of the State as a separate subject is also arguable. As we
have already mention section 4 of article 33 provides for the possibility of bringing civic plea against the
State under civil law procedures i.e. demand reimbursement of damages by the State if the official escapes
or is not identified. The question is what should serve as basis for presenting such claim and whether it is
realistic to impose the obligation of reimbursement of damages upon the State.

It should be mentioned that article 992 of Civil Code of Georgia provides for definition of obligations
arising from delict and states: “person inflicting damages to other person by his unlawful, premeditated or
negligent action shall reimburse him those damages”. Therefore article 1005 of the Code provides for
obligation of reimbursement of damages by the State. The article says: “if a public employee intentionally or
with gross negligence violates his/her official responsibilities against other persons the State or the organ
employing that person shall reimburse the inflicted damages. In case of premeditation or gross negligence
the employee and the State shall solidary bear responsibility. No obligation of reimbursement of damages
shall occur if the victim intentionally or with gross negligence, has not attempted to avoid the damages by
using legal measures”.4

According to the above mentioned article damages caused by illegal sentence, illegal institution of
criminal proceedings, illegal use of imprisonment or written undertaking not to leave place as a repressing
measure or wrong impose of correctional service as an administrative punishment against a rehabilitated
person, shall be indemnified by the State, despite the fault of the officials of investigation and prosecution
organs or the court; in case of intention or gross negligence these persons shall bear solidary responsibility
together with the State”. According to the above mentioned articles of Civil Code the State may be obliged
to indemnify damages solidary with those persons whose criminal act (namely, torture, threat of torture or
inhuman treatment) caused damages. Thus, article 33 should also include official along with the State.
Otherwise, as we have already mentioned above, during civil proceedings the case will never be solved in
favor of a victim.

Regulation of Bringing Civic Plea

Civic plea may be submitted to the investigator or prosecutor prosecuting criminal action while the civic
plea is tried and solved by the court of competent jurisdiction.

If based on the case papers investigator, prosecutor or court finds out that one has right to bring civic
plea they are obligated to notify him/her about this right in writing.

Before the wording of Criminal Procedure Code of April 28, 2006 section I of article 33 envisaged that
civic plea might be brought at any moment of criminal proceedings before beginning of court investigation.
Accordingly, it was unclear how the judge should be under obligation to explain to the party the possibility
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of bringing civic plea (article 32 of Criminal Procedure Code). Under the amendments of April 28 this article
was changed and worded as follows: “if one considers that he/she was inflicted damages as a result of crime
or other unlawful action of a person against which a case is commenced for the purpose of using forced
medical treatment, he/she may bring civic plea at any stage of criminal proceedings before bill of accusation
or a decree on imposing forced medical treatment is issued”. According to the above mentioned amendment
one can exercise the right of bringing civic plea before accusation bill or a decree on using forced medical
treatment is filed. And under article 32 of the Code the judge is obligated to notify him/her about such right
if based on the case papers he is convinced that civic plea can be brought. Thus there is apparent contradiction
between article 32 and 33 of current Criminal Procedure Code. In order to avoid such contradiction the word
“court” should be excluded from article 32. Namely, under the new wording the obligation of the court to
explain the ability of bringing civic plea becomes irrelevant. Accordingly this obligation should not lie upon
the court.

No state costs have to be paid on civic plea brought at criminal case. It should be mentioned that this is
the reason why victims often prefer to bring civic plea at criminal case. Though, this question is not properly
regulated. According to V. Pukhashvili, the judge, while concluding a procedure bargain there is not
considered victim’s opinion whether he/she wants the procedure bargain to be concluded and the sentence
issued without court trial. In such case the prosecutor has to explain to the defendant that concluding
procedure bargain does not release him from civil responsibility i.e. there is meant section III of article 6799

of Criminal Procedure Code stating that victim reserves right to bring suit under civil law regulations. This
means that his/her suit will be levied state costs while the State includes a provision in Criminal Procedure
Code according to which the one suffering damages caused by crime shall not be levied state costs. In the
opinion of the judge V. Pukhashvili when starting civil proceedings on such suits, in accordance with
general rules, the suitors shall be released from paying state costs.

Person who has not brought civic plea on criminal case, also the one whose suit was not considered has
the right to bring suit under civil proceedings but rejection of such suit deprives the plaintiff of the right to
bring the same suit on criminal case (see sections VI-VII of article 33 of Criminal Procedure Code).

If suit is rejected on criminal case it can no more be brought under civil proceedings.

Upholding and Dismissing Civic Plea

Section I of article 41 of Criminal Procedure Code of Georgia says that court has right to uphold civic plea
fully or partially or dismiss it with incriminatory sentence. Court also has right to satisfy suit fully or partially
or dismiss it within the decree on terminating criminal prosecution or initial investigation under section I of
article 28 of Criminal Procedure Code or the decree on using forced medical treatment or rejection on its use,
in the following cases: if the term of criminal prosecution envisaged by Criminal Code of Georgia has expired,
if there is issued an amnesty act releasing person from criminal responsibility and punishment for the
committed crime, if the committed action is no more dangerous as a result of changed conditions and in the
case envisaged by paragraph “b” of section II of the above mentioned article: if the alleged offender,
accused person or the one against which criminal proceedings had to be instituted for recognizing him/her
as the accused, has died.

It would be interesting to discuss in more details the condition of paragraph “b” of section II of article 28
as the basis of upholding civic plea. The judge Pukhashvili suggests distinguishing three different cases: 1.
death of an alleged offender, 2. death of an accused, 3. death of a defendant. In the first two cases criminal
prosecution will be terminated except when the proceedings are necessary for rehabilitation of the deceased
person and for conducting investigation on the basis of newly discovered and revealed conditions. In such
case proceedings will be terminated at the stage of initial investigation and it can’t be tried by court.
Accordingly, in such situation mentioning these circumstances as basis for full or partial satisfaction of
civic plea in section I of article 41 is irrelevant.
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If a defendant dies the case shall be terminated in accordance with paragraph “b” of section VI of article
503 of Criminal Procedure Code while the sentence shall be issued without determining punishment i.e.
court still tries the case and if the facts are considered fixed the claim based on those facts and confirmed by
the examined evidences shall be upheld. Considering that procedure law provides for the obligation of
continuing criminal prosecution and commits court to issue either incriminating or exculpatory sentence in
case of defendant’s death court should also solve the question of civic plea together with determining the
sentence. Judge shall include in incriminating sentence that reimbursement of damages shall be imposed
upon the successors of the offender. Name of successor is not indicated in sentence because heirdom is
opened within 6 month term after the death of testator which is followed by protracted legal procedures
needed for confirming the ownership of the successors on the inherited property. Accordingly, the judge
cannot define in advance namely who has to bear responsibility instead of the decedent. Though, potential
successors of decedent are theoretically deemed to be debtors of plaintiff.

Section II of article 41 of Criminal Procedure Code of Georgia states that court has to dismiss civic plea
if criminal prosecution is terminated on the bases of the below mentioned circumstances included in article
28 of Criminal Procedure Code: if there is no action envisaged by criminal law, if the action is not illegal, if
there is a new law repealing maleficense of the action, if the law on which the accusation is based is declared
unconstitutional, if there is an enforced sentence on the same accusation or/and court decree on terminating
criminal proceedings on the same accusation, if the prosecutor waives accusation and also on the basis of
other circumstances given in section II of article 28: if one has not reached the age of criminal discretion and
if expires the term envisaged by section 4 of article 75 according to which criminal proceedings on a case
may be instituted against one as an accused within 12 months only.

As we have already mentioned dismiss of civic plea on criminal case deprives plaintiff of the right to
bring suit under the rules of civil proceedings. Considering this attention should be paid to one of the
absolute basis of dismissing suit by court, envisaged by paragraph “a” of section II of article 28 according
to which if during the court proceedings it is determined that one has not reached the age of criminal
discretion this should serve as valid basis for terminating the case and dismissing civic plea. In such case
suitor won’t be able to bring suit under general rules either. I think that this fact harshly restricts person’s
right of demanding reimbursement of damages caused by crime because of the circumstances discussed
below.

Part 3 of Civil Code regulates obligations arising from delicts. Section II of article 994 says: parents or
other persons responsible to take care of children less than 10 years old shall be obligated to reimburse
damages inflicted to others by illegal action of the child. Section III of this article says: one being ever 10
years but not of lawful age shall bear responsibility for the damages he/she inflicts to others except when
he/she was not able to understand meaning of his/her action while causing the damages. If the one does not
have enough property or income to indemnify the damages responsibility shall lay on his/her legal
representatives either.

Accordingly, despite termination of criminal prosecution on criminal case under Georgian legislation
suitor reserves right to start action proceedings in accordance with general rules but section II of article 41
restricts that right. The above mentioned condition should rather serve as basis for leaving suit untried than
as basis for dismiss and accordingly section III of article 41 providing for the basis of leaving suit untried,
would replace section II of article 41. In such case one would have chance to claim reimbursement of
damages before civil law panel of judges.

Hereunder we should also discuss another basis of dismissing civic plea, namely – expiration of term
envisaged by section 4 of article 75 of Criminal Procedure Code according to which criminal proceedings
may not be instituted against one as an accused on one case during more than 12 months; if this term vainly
expires civic plea shall automatically be dismissed.

According to article 1008 of Civil Code time limitation on right of claim on reimbursement of damages
caused by delict is three years from the moment when the sufferer finds out about the damages or about the
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one responsible of reimbursing the damages. Although section II of article 39 of Criminal Procedure Code
says that no time limitations established in other branches of law shall be applied on civic pleas brought on
the basis of criminal cases, in my opinion, victim should not be deprived of the right of demanding
reimbursement of damages caused by crime after the 12 month term and this should only serve as basis for
leaving the suit untried because we consider the above mentioned right as more important value protecting
of which should not be interfered by failure to obtain sufficient evidences for filing accusation bill  by the
organs of criminal prosecution and missing of 12 month term by them. Thus, it would be fair if the above
mentioned provision is moved in section III of article 41 rather than in section II of article 41. It would enable
one to claim reimbursement of damages in accordance with general rules of action proceeding.

Under section III of article 41 of Criminal Procedure Code court must not try civic plea if there is no
victim’s statement of claim connected with private-public and private accusation except when criminal
prosecution on such cases is conducted by prosecutor and the victim has agreed with the accused on the
case of accusation.

Presenting and Upholding Civic Plea by Prosecutor

In accordance with article 37 of Criminal Procedure Code prosecutor is obligated to bring suit in case the
State has suffered damages because of crime or other illegal action committed by the one against which
criminal case is commenced.

The above mentioned article has imperative character and directly obligates prosecutor to bring civic
plea on criminal case if crime has cause damages to the State. It would be interesting to mention that if
criminal prosecution against the accused is terminated on the basis of procedure bargain and the accused
has already voluntarily reimbursed the damages inflicted to the State prosecutor’s obligation of bringing
civic plea for the purpose that the damages inflicted to the State are reimbursed becomes vain. In case of
voluntary indemnification of damages by the accused the facts and circumstances which should have been
subject of proof while bringing and considering civic plea are no more disputable. And after indemnification
of damages there is no legal basis of bringing civic plea because the object of claim does not exist any more.
Thus, it would be better if this condition was concretized in section I of article 37 and the paragraph was
worded as follows: “prosecutor shall be obligated to bring civic plea if the crime or other illegal action of the
person against which criminal case is commenced caused damages to the State and those damages are not
indemnified”.

C o n c l u s i o n

In the work above we have discussed the institute of civic plea in criminal procedure. We assume that
there was shown a significant advantage of that institute, namely, in accordance with criminal procedure law
of Georgia civic suitor is released from paying state costs. On the other hand, rights of the civic suitor are
restricted in some terms under Criminal Procedure Code which is mostly expressed in restriction of basic
provisions of disposition principle recognized by civil procedure law (e.g. the role of suitor in defining
subject of the statement of claim is restricted by the position of prosecuting organ). Secondly, solution of
civic plea which is tied to incriminating sentence cannot serve as firm guarantee of protecting the right of
citizen on reimbursement of damages. Considering and solving civic plea together with criminal case
contravenes the idea of specializing judges and causes some inconvenience because for such solutions
perfect knowledge of delict obligations and  civil procedure laws is needed.

Therefore this work emphasizes the flaws of Criminal Procedure Code of Georgia in regard with civic plea
which have to be properly researched and improved by legislative amendments.
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xelSekrulebis ganmarteba

xelSekruleba mxareTa uflebebisa da movaleobebis warmoSobas, Secvlas da Sewyvetas
gansazRvravs. xelSekrulebis ganmartebis mTavar mizans swored rom mxareTa uflebebisa
da movaleobebis zustad dadgena, saWiroebis SemTxvevaSi ki maTi Sevseba warmoadgens.
xelSekrulebis ganmartebis Teoriul-samarTlebrivi sakiTxebis Seswavla mniSvnelovania
xelSekrulebis kontrahentebisTvis. amasTan, radganac qarTul samarTlebriv literaturaSi
xelSekrulebis ganmartebis sakiTxi srulyofilad araa damuSavebuli, ganmartebis sakiTxis
Seswavlis dros dadgenili da SemuSavebuli mosazrebebi arsebul kanonmdeblobasTan
erTad sasamarTlo praqtikis am mimarTulebiT ganviTarebasac uwyobs xels.

xelSekrulebis ganmartebis sakiTxiT dainteresebuli iyvnen jer kidev antikur
samyaroSi. nebisa da misi gamoxatvis Sesaxeb antikur samarTalSi gamoTqmuli mosazrebebi
samarTlis mecnierebisaTvis ZiriTad platformad iqca. TavianTi mosazrebebis dasacavad
sxvadasxva Teoriis momxreebi mxolod axali argumentebis ZiebiT iyvnen dakavebuli,
vidre ganmartebis axali meTodebis kvleviT.

dReisaTvis samarTlis mecnierebaSi `nebisa” da `nebis gamoxatvis” sakiTxis mimarT
gamoTqmulia araerTi avtoris mosazreba, romlebic pirobiTad SeiZleba sam jgufad
daiyvnen. pirvels jgufs Seadgenen nebis Teoriis momxre avtorebi, meores _ gamoxatvis
Teoriis, xolo mesame jgufs ki is avtorebi, romlebic pirveli da meore jgufis avtorTa
mosazrebebs emxrobian, Tumca, Tavis mxriv, ar iZlevian sakiTxis gadawyvetis gzebs.

`nebis Teoria” e.w. ̀ wminda subieqturi Teoria” da ̀ gamoxatvis Teoria”, sxvagvarad
cnobili rogorc `wminda obieqturi Teoria”, gansxvavebuli interesebis dacvas
uzrunvelyofs. TiToeuli maTgani garkveul interess emsaxureba da, vfiqrob, rom
swored mxaris `nebisa” da misi `gamoxatvis” erTobliobaSi ganxilva mogvcems
srulfasovani da Sesabamisi ganmartebis gakeTebis saSualebas.

am mxriv umjobesia, Tuki erTian Teoriad CamovayalibebT zemoT aRniSnul Teoriebs da
mas `ganmartebis Sualedur Teorias” vuwodebT, rac saSulebas mogvcems darRvevebisa da
Selaxvisagan davicvaT rogorc individis, aseve, brunvis interesebi. rogorc cnobilia,
`nebis Teoria” Tavisi amosavali debulebebis Tanaxmad, mimarTulia susti mxaris  (imis,
vinc SecdomaSia Seyvanili), xolo `gamoxatvis” Teoria _ SecdomaSi Seyvanili mxaris
_ kontrahentis (ufro farTo mniSvnelobiT – brunvis interesebis) interesebis dacvisaken.”1

saqarTvelos samoqalaqo kodeqsis 52-e muxliT, nebis ganmartebisas neba unda
dadgindes gonivruli gansjis Sedegad da ara martooden gamoTqmis sityva-sityviTi
azridan. Sesabamisad, Tavad kodeqsi gvaZlevs zemoT aRniSnuli mosazrebis
samarTlebrivad gamyarebis safuZvels. radgan mocemul muxlSi saubaria nebis gamovlenis
ganmartebaze, ivaraudeba, rom unda dadgindes misi Sinaarsi, e.i. `im nebis Sinaarsi,
romelic ukve gareTaa gamoxatuli.”2 gamovlenili nebis ganmarteba ki gonivruli
gansjiT da gamonaTqvamis sityva-sityviTi azridan dgindeba.

1Ì.È. Áðàãèíñêèé, Â.Â. Âèòðÿíñêèé  “Äîãîâîðíîå ïðàâî.” Êíèãà ïåðâàÿ. Ìîñêâà. 2000, ñòð.267.
2saqarTvelos samoqalaqo kodeqsis komentari. wigni pirveli. Tbilisi. ̀ samarTali”. 1999, gv. 173.
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saqarTvelos samoqalaqo kodeqsi erTmaneTisagan asxvavebs calmxriv, ormxriv da
mravalmxriv garigebebs. aqedan gamomdinare, erTmaneTisagan unda ganvasxvavoT aRniSnul
garigebaTa ganmartebis meTodebic. ̀ xelSekruleba ormxrivi (mravalmxrivi) garigebaa”3.
xelSekrulebis ganmarteba ki garigebaTa ganmartebis erT-erTi saxea. marTalia, masze
vrceldeba garigebaTa ganmartebis zogadi wesebi, magram, radganac xelSekrulebis
dadebisaTvis ori an meti piris SeTanxmebaa saWiro (ormxrivi da mravalmxrivi
xelSekrulebebi), xelSekrulebis ganmartebas Taviseburebebic gaaCnia. mag. xelSekrulebis
ganmartebis dros mxareTa nebis dadgena xdeba rogorc uSualod xelSekrulebis
teqstiT, aseve, sxvadasxva garemoebebis mxedvelobaSi miRebiT. anderZi ki teqstTan
uSualo kavSirSi unda ganimartos.

ganmartebas SeiZleba saWiroebdes nebismieri formiT dadebuli xelSekruleba, iqneba es
xelSekruleba dadebuli zepiri, werilobiTi formiT, konkludenturi moqmedebiT, Tu
dumiliT. xelSekrulebis dadebis SedarebiT axal formas warmoadgens eleqtronuli
formiT xelSekrulebis gaformebac. nebismieri formiT dadebuli xelSekrulebis ganmartebisas
sayuradReboa iseTi sakiTxebis Seswavla, rogoricaa ganmartebis cnebis, funqciebis, wesebis,
ganmartebisas mxedvelobaSi misaRebi damatebiTi garemoebebis gaazreba. am mxriv aseve
mniSvnelovania ganmartebis sakiTxis SedarebiT-samarTlebrivi kuTxiT Seswavlac.

xelSekrulebis ganmartebis cnebaxelSekrulebis ganmartebis cnebaxelSekrulebis ganmartebis cnebaxelSekrulebis ganmartebis cnebaxelSekrulebis ganmartebis cneba..... termini `ganmarteba” sxvagvarad `axsnas”,
`garkvevas”, ̀ komentirebas” niSnavs. xelSekrulebis oficialur ganmartebas sasamarTlo
axorcielebs.  Tumca es ar gamoricxavs Tavad mxareebis  mier xelSekrulebis
teqstis SinaarsSi garkvevas. nebismier SemTxvevaSi ganmartebis mizans mxareTa nebis,
gamonaTqvamTa Sinaarsis dadgena da samoqalaqo brunvis uzrunvelyofa warmoadgens.

xelSekrulebis ganmartebamde unda dadgindes TviT xelSekrulebis arseboba. zepiri,
werilobiTi formiT, konkludenturi moqmedebebiT, dumiliT, aseve, eleqtronuli wesiT
dadebul xelSekrulebebs Tavisi Taviseburebebi gaaCnia. nebismier SemTxvevaSi mxareTa
SeTanxmeba xelSekrulebis ama Tu im formisTvis dawesebul moTxovnebs unda pasuxobdes.

mag. zepiri formiT xelSekruleba mxareTa iseTi SeTanxmebis dros ideba, roca
kontrahentebis Soris miRweulia konsensusi; werilobiTi formiT dadebuli
xelSekruleba saTanado dokumentSi an dokumentebSi fiqsirdeba; mxaris moqmedeba,
romelic misTvis saTanado samarTlebriv uflebebsa da movaleobebs warmoSobs,
konkludentur moqmedebad iwodeba (mag. benzingasamarT sadgurze manqanis gaCereba
sawvavis Sesavsebad mZRolisTvis warmoSobs sawvavis Rirebulebis gadaxdis
valdebulebas), xolo SeTavazebaze dumili Tanxmobad iTvleba, Tuki es pirdapiraa
miTiTebuli kanoniSi, CveulebiT an mxareTa winaswari SeTanxmebiT.

rac Sexeba eleqtronul xelSekrulebebs, maTi dadeba internetis meSveobiT
eleqtronuli wesiT xorcieldeba. eleqtronuli garigebebi SeiZleba daidos
eleqtronuli fostis (e.w. e-mail) meSveobiT SeTavazebis gagzavnisa da masze Tanxmobis
miRebis gziT an ̀ veb-gverdis gamoyenebiT, roca esa Tu is piri saqonls an momsaxurebas
sTavazobs maTze informaciis ganTavsebiT grafikuli, teqsturi an xmovani formatiT
internet-gverdze.~4 SeTavazebuli pirobebis mowonebis SemTxvevaSi misi mimRebi
Tanxmobis Rilakze daWeriT afiqsirebs aqcepts.

3z.axvlediani, z.axvlediani, z.axvlediani, z.axvlediani, z.axvlediani, ̀ valdebulebiTi samarTali” (meore gamocema). Tbilisi ̀ samarTali”. 1999, gv.10.
4T. zambaxiZe, T. zambaxiZe, T. zambaxiZe, T. zambaxiZe, T. zambaxiZe, ̀ eleqtronuli vaWrobis samarTlebrivi reglamentaciis safuZvlebi (problemebi
 da perspeqtiva)”. qarTuli samarTlis mimoxilva/Georgian Law Review. 8/2005-1/2, gv.118-119.
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xelSekrulebis ganmartebis sakiTxi dgeba im SemTxvevaSi, roca arsebobs
xelSekruleba, romlis gamonaTqvamebi bundovani, orazrovani an urTierTgamomricxavia.
agreTve, roca misi Sinaarsi Sesworebasa da Sevsebas moiTxovs. `garigeba ar arsebobs,
Tu arc garegnuli gamoxatvidan da arc sxva garemoebebidan ar SeiZleba zustad
dadgindes garigebis Sinaarsi” (ssk-is 53-e mux.).

baTili xelSekrulebebis dros ganmartebis sakiTxi ar dgeba, am SemTxvevaSi gamonaklis
garigebaTa konversia unda miviCniod. `im SemTxvevaSi, roca garigeba akmayofilebs sxva
garigebisaTvis gaTvaliswinebul moTxovnebs, gamoiyeneba es ukanaskneli, Tuki garigebis
baTilobis Setyobisas mxareebs surT misi namdviloba” (ssk-is me-60 mux.).

warmomadgenlobis dros (kanonieri, aseve, saxelSekrulebo) dadebuli xelSekrulebis
ganmartebisas mxedvelobaSi miiReba is faqti, rom urTierTobaSi warmomadgeneli
mxolod marwmuneblis nebas gamoxatavs da, Sesabamisad, ganimarteba ara warmomadgenlis,
aramed marwmuneblisa da misi kontrahentis neba.

ganmartebas SeiZleba saWiroebdes rogorc  mTlianad xelSekruleba, misi romelime
nawili an Tundac xelSekrulebis erTi muxli. xelSekrulebis pirobebis Sinaarsi
sistemurad unda dadgindes. `xelSekrulebaTa pirobebi imgvarad unda iqnes
ganmartebuli, rom yvela maTgans mieces mniSvneloba da ara romelime maTgans
waerTvas Zala” (UNIDROIT  4.5).

xelSekrulebis ganmartebis funqciebi. xelSekrulebis ganmartebis funqciebi. xelSekrulebis ganmartebis funqciebi. xelSekrulebis ganmartebis funqciebi. xelSekrulebis ganmartebis funqciebi. xelSekrulebis ganmartebis dros
sasamarTlo or mniSvnelovan sakiTxs wyvets: pirvel SemTxvevaSi sasamarTlos mxareTa
mier xelSekrulebaSi gakeTebuli gamonaTqvamebis dazusteba evaleba, meore SemTxvevaSi
ki sasamarTlo Tavisi gadawyvetilebiT xelSekrulebaSi Riad darCenili adgilebis
e.w. xarvezebis Sevsebas axorcielebs. aqedan gamomdinare, ̀ xelSekrulebis gamonaTqvamebis
ganmarteba” da `xelSekrulebis SevsebiTi ganmarteba” gansxvavebuli cnebebia.

sxvadasxvanairi, orazrovani da mravalmniSvnelovani gamonaTqvamebis dazusteba
aucilebelia, rodesac mxareebi xelSekrulebis gamonaTqvamebis mniSvnelobebze davoben.
roca     mxareebi xelSekrulebis gamonaTqvamebs gansxvavebul mniSvnelobas aniWeben,
aseTi gamonaTqvamebi davis sagnad ar iqceva. individualurad SeTanxmebuli terminebi
upiratesi ZaliT sargeblobs da ̀ eWvis SemTxvevaSi upiratesoba eniWeba im ganmartebas,
romelic gonivrul da kanonSesabamis Sedegebs iwvevs.”5

saqarTvelos samoqalaqo kodeqsi erTmaneTisagan asxvavebs sxvadasxvanair,
urTierTgamomricxav da mravalmniSvnelovan gamonaTqvamebs (ssk-is 337-338-e mux.).
xelSekrulebis gamonaTqvamebis sxvadasxvanairoba gulisxmobs, rom xelSekrulebis
calkeuli gamonaTqvamebi SeiZleba sxvadasxvagvarad iqnes gagebuli. `gamonaTqvamTa
saguldagulo SerCevis miuxedavd, dokumenti yovelTvis erTanairad ar iqneba aRqmuli
misi wamkiTxvelebis mier”.6 ssk-s mixedviT, am dros upiratesoba unda mieniWos im
mniSvnelobas, romelic Cveulebriv miRebulia xelSekrulebis damdebi mxareebis
sacxovrebel adgilze. Tuki mxareebs sxvadasxva sacxovrebeli adgili aqvT, gadamwyvetia
aqceptantis sacxovrebeli adgili.

maSin, roca urTierTgamomricxavi an mravalmniSvnelovani gamonaTqvamebis ganmartebisas
xelSekrulebis SinaarsisTvis upiratesoba yvelaze Sesabamis mniSvnelobas aqvs. kerZod,
im mniSvnelobas, romelic mxareTa saxelSekrulebo uflebebsa da movaleobebs Seesatyviseba.

5Ã. Ëàñê, «Ãðàæäàíñêî å ïðàâî  ÑØÀ» .  Ìî ñêâà. «Èçäàòåëüñòâî  è í îñòðàííîé ëèòåðàòóðû». 1961, gv. 212.
6iqve, gv.  211.
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erTi da igive frazebi sxvadasxva saxis xelSekrulebebSi gansxvavebul Sinaarss
iZenen da, Sesabamisad, isini gansxvavebul samarTlebriv Sedegebs warmoSobs. imisda
mixedviT, Tu romel xelSekrulebaSi vxvdebiT am frazebs, gviadvildeba maTi mniSvnelobis
gagebac. mag. Suamavlobis mizans zogadad mxareTa Soris Suamavloba da xelSekrulebis
gaformeba warmoadgens. Tumca, saqarTvelos samoqalaqo kodeqsi gansxvavebulad awesrigebs
Suamavlobas binis qiravnobis, sesxis da savaWro urTierTobebis dros. mocemul
urTierTobebSi termini `makleri~ gansxvavebuli ufleba-movaleobebis Semcvelia.

gamonaTqvamebis Sinaarsi unda dadgindes xelSekrulebis saerTo teqstiT an xelSekrulebis
im nawilebiT, romlebic gansamartav gamonaTqvamebs Seicavs. ̀ garigebis nawilis bundovanebisas
es nawili sxva, aSkara nawilis meSveobiT ganimarteba.”7 Tuki xelSekrulebis dadebisas
Sedgenilia erTi da igive Sinaarsis mqone ramodenime dokumenti, ganmartebis dros yvela
maTgani gamoiyeneba, mag. xelSekrulebis dadeba dokumentebis gacvliT.

lingvisturi xasiaTis Secdomebi xSirad gamonaTqvamebis araswor gagebis safuZvels
qmnis da, sabolood, mxareTa mier maTze dakisrebuli valdebulebebis arajerovnad
Sesrulebas iwvevs. sxvadaxva enaze Sesrulebuli xelSekrulebis gamonaTqvamTa
ganmarteba xelSekrulebis ganmartebis saerTo meTodebTan erTad ganmartebis sxva
wesebsac saWiroebs. mxedvelobaSia misaRebi ama Tu im enaSi terminTa gansxvavebuli,
zusti Sesatyvisebis pirdapiri Tu arapirdapiri Targmanis SesaZleblobac.

rogorc wesi, Tuki xelSekruleba Sedgenilia or an met enaze, maSin TiToeul
maTgans Tanabari iuridiuli Zala aqvs. xelSekrulebis teqstebis Sinaarsebis
gansxvavebulobis dros ki upiratesoba eniWeba xelSekrulebis teqstis im variants,
romelic pirvelad iqna Sedgenili. `xelSekrulebis versiebs Soris enobrivi
Seusabamisobis SemTxvevaSi upiratesoba eniWeba im versiis mixedviT ganmartebas,
romeliTac xelSekruleba Tavdapirvelad Sedga.”8 ganmartebis dros mxedvelobaSi
miiReba gramatikuli, ariTmetikuli da orTografiuli Secdomebic.

im SemTxvevaSi, roca saqme xelSekrulebis teqstis calkeul sityvaTa ganmartebas
exeba, iqneba es erT enaze Tu sxvadasxva enaze Sesrulebuli teqsti, gasaTvaliswinebelia,
rom: a) gansamartav sityvas eniWeba misi Cveulebrivi, zogadad miRebuli Sinaarsi; b)
teqnikuri Sinaarsis mqone sityvebi maTi teqnikuri mniSvnelobiTve ganimarteba; g)
ganmartebis dros gaTvaliswinebul unda iqnes sityvaTa adgilobrivi mniSvneloba; d)
aRniSnuli wesebi mxolod im SemTxvevaSi moqmedeben, roca mxareTa mier sapirispiro
araa SeTanxmebuli. `roca dokumenti Seicavs pirdapir miTiTebas gansazRvrul nivTze,
es gamoricxavs nebismier sxva nivTs msgavsi TvisebebiT: expressio unius est exclusion alterius.”9

xelSekrulebis ganmartebis wesebi saerToa yvela saxis xelSekrulebaTa
ganmartebisaTvis. `gansazRvruli wesis daweseba iZleva yvela xelSekrulebisaTvis
saxelSekrulebo pirobebis ganmartebis erTgvarovan da Tanabar dadgenas.”10 amasTan,
zogierTi saxis xelSekrulebaTa specifikidan gamomdinare, SeiZleba dadgenili iyos
saerTo wesebisagan gansxvavebuli ganmartebis meTodebic.

 aqedan gamomdinare, migvaCnia, rom xelSekrulebis ganmartebis Sesaxeb daTqmebi
or jgufad – zogad da specialur  wesebad _ unda daiyos. pirvels unda mivakuTvnoT

7Ä.È .  Ìåéåð «Ðóññêî å ãðàæäàíñêî å ïðàâî». ×.I.  Ìî ñêâà. «Ñòàòóò».1997.
  http://lawref.narod.ru/uchebn/meier1/meier1.htm
8qarTuli kerZo samarTlis krebuli. wigni I. Tbilisi. `saia”. 2004, gv.246-247.
9Â.À . À í ñ î í  «Äîãîâîðíîå ïðàâî». Ìîñêâà «Þðèäè÷åñêàÿ ëèòåðàòóðà». 1984, ñòð.112.
10À.Á. Áîðèñîâ, “Êî ì ì å í òàðèé ê ãðàæäàíñêî ì ó  êî äåêñó Ðî ññèéñêîé Ôåäåðàöèé.” (Ïîñòàòåéííûé). Èçäàíèå
   âòîðîå. Ì îñêâà. “Êíèæíûé ìèð”. 2003, ñòð. 421.
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nebismieri saxis xelSekrulebaTa zogadi ganmartebis wesebi. calkeuli saxis
xelSekrulebebisTvis dawesebuli ganmartebis wesebi ki meore jgufSi unda gavaerTianoT
da maT Tamamad SeiZleba vuwodoT `ganmartebis specialuri wesebi”.

ganmartebis specialur wesebSi unda ganvasxvavoT calkeul xelSekrulebaTa
ganmartebis pirobebi da pirobebi e.w. tipiuri, standartuli xelSekrulebebisaTvis.
mag. nasyidobis xelSekrulebis ganmartebas exeba gaeros konvenciis saqonlis nasyidobis
saerTaSoriso xelSekrulebaTa Sesaxeb me-7-9 muxlebi. radgan saqarTvelos parlamentis
mier am konvenciis (CISG) teqsti ratificirebulia, saqonlis saerTaSoriso nasyidobis
xelSekrulebis ganmartebis dros saqarTvelos sasamarTlom misi saTanado muxlebiT
unda ixelmZRvanelos.

konvencia (CISG) iziarebs rogorc subieqturi, aseve, obieqturi ganmartebis meTodebs.
xelSekrulebis ganmartebis dros pirvel rigSi gamoyenebul unda iqnes subieqturi
ganmartebis meTodi da Tuki is ar iZleva saTanado Sedegs, ganmarteba xorcieldeba
obieqturi meTodiT. sxvadasxva saxis xelSekrulebaTa maregulirebel normebs vxvdebiT
saqarTvelos samoqalaqo kodeqsSic.

rac Seexeba xelSekrulebis standartuli pirobebis ganmartebis sakiTxs, `Tu
xelSekrulebis standartuli pirobebis teqsti bundovania, maSin igi ganimarteba
meore mxaris sasargeblod” (ssk-is 345-e muxli).

aRniSnuli midgoma gamoyenebul unda iqnes imisda miuxedvad, Tu ra formiTaa
dadebuli xelSekruleba. magaliTad eleqtronuli xelSekruleba dadebuli e.w. E-
mail-is meSveobiT  unda ganimartos xelSekrulebis ganmartebis zogadi wesebis
gamoyenebiT. am SemTxvevaSi arsebobs mxareTa saxelSekrulebo SeTanxmeba mxolod da
mxolod eleqtronuli formiT. xelSekrulebis dadebas win uZRvis mxareTa
molaparakebebi da xelSekrulebis pirobebze konsensusi.

veb-gverdze ganTavsebuli saqonlis an momsaxurebis SeTavazebaze Tanxmobis Rilakze
daWeriT xelSekrulebis dadeba ki unda Sefasdes rogorc standartuli pirobebis
Semcveli eleqtronuli xelSekruleba.

 rac Seexeba xelSekrulebis SevsebiT ganmartebas, am SemTxvevaSi mxareebs
xelSekrulebis teqstSi gamorCenili aqvT calkeul sakiTxTa regulirebis sakiTxi,
an xelSekrulebis pirobebi garkveuli xarvezebiTaa mocemuli. aRniSnuli sakiTxisadmi
midgoma TiTqmis ar gansxvavdeba kontinenturi da saerTo samarTlis qveynebSi. maT
Soris arsebuli gansxvavebani mxolod terminologiuri xasiaTisaa anda samarTlebrivi
institutebis arsis sxvadasxvaobiTaa ganpirobebuli.

kontinenturi samarTlis qveynebis mosamarTle xelSekrulebis SevsebiTi ganmartebis
dros xelmZRvanelobs `dispoziciuri samarTlis normebiT”, safrangeTSi _ `regles
suppletives-iT”, xolo germaniaSi _ ̀ dispositives Recht-iT”, romelSic moiazreba samoqalaqo,
savaWro kodeqsebiT, specialuri kanonebiT, aseve, sasamarTlo praqtikiT dadgenili
wesebi. `Tuki hipoTeturi nebis erTmniSvnelovnad dadgena SeuZlebelia, damatebiTi
saxiT gamoyenebul unda iqnes samarTlis dispoziciuri normebi”.11 SevsebiTi ganmartebis
dros kontinentur samarTalSi dispoziciur samarTlis normebTan gamoiyeneba savaWro
da sxva samewarmeo Cveulebebic.

dispoziciuri samarTlis normebisgan unda ganvasxvavod `ganmartebis materialur-
samarTlebrivi wesebi”, romlebic pozitiur kanonmdeblobaSi aisaxeba da gamoiyeneba,

11« Ï ð î áëåìû ãðàæäàíñêî ãî  è ïðåä ï ð è í è ìàòåëüñêî ãî  ïðàâà Ãåðì àíèè». Ïåðåâî ä ñ íåìåöêî ãî .  Ìî ñêâà.
   «Èçäàòåëüñòâî ÁÅÊ». 2001, ñòð.45.
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`roca ganmarteba aucilebelia, magram ara iuridiul-dogmaturi meTodologiis (e.i.
garigebaTa ganmartebis meTodebis safuZvelze), aramed kanonis mier zustad
SemoTavazebuli gadawyvetilebis farglebSi.”12 aseT daTqmebs Seicavs saqarTvelos
samoqalaqo kodeqsic da isini dispoziciuri normebis formiTaa Camoyalibebuli.

saerTo samarTlis qveynebSi ganasxvaveben gamoxatul (express) da nagulisxmev
(implied) pirobebs. pirvel SemTxvevaSi pirobebi mxareebs saTanado formiT zepirad an
werilobiT aqvT gamoxatuli. `xelSekrulebis Sinaarsi pirdapir emyareba mxareTa
mier xelSekrulebis dadebisas gamoyenebul sityvebs”13 da am gamonaTqvamebis ganmarteba-
Sevseba samarTlis sistemaSi arsebuli wesebiT xdeba.

meore SemTxvevis dros gamonaTqvamebi  pirobebis nacvladaa nagulisxmevi,  Tumca
samarTali maTac valdebulebis warmomSob faqtorebad miiCnevs. esenia: `kanonSianonSianonSianonSianonSi
nagulisxmevi pirobebinagulisxmevi pirobebinagulisxmevi pirobebinagulisxmevi pirobebinagulisxmevi pirobebi” (terms implied in law) _ pirobebi, romlebic gansazRvruli
an msgavsi saxis xelSekrulebebis SemvsebiT ganmartebas axorcieleben.

 `faqtiurad nagulisxmevi pirobebi”`faqtiurad nagulisxmevi pirobebi”`faqtiurad nagulisxmevi pirobebi”`faqtiurad nagulisxmevi pirobebi”`faqtiurad nagulisxmevi pirobebi” (terms implied in fact), romlebic iseT
samarTlebriv Sedegebs warmoSobs da, Sesabamisad, iseve ganimarteba, rogor samarTlebriv
Sedegsac es faqtobrivad nagulisxmevi pirobebi gamoxatvis SemTxvevaSi warmoSobda.
`samarTali eyrdnoba ara mxaris namdvil survilebs, romelTa dadgenac zustad
arasodesaa SesaZlebeli, aramed imas, rac SeiZleba dadgenil iqnes mxaris sityvebisa
da qcevisagan, rogorc ganzraxvidan”.14 ase mag. sazogadoebriv transportSi asvla
TavisTavad gulisxmobs mgzavrobis safasuris gadaxdas (gadayvanis xelSekruleba),
supermarketSi an maRaziaSi produqtis aReba misi safasuris gadaxdas (nasyidobis
xelSekruleba) da sxva.

`savaWro CveulebebSi nagulisxmevi pirobebi”  (terms implied in trade and custom) –
pirobebi, romlebsac samewarmeo samarTlis ama Tu im sferoSi vxvdebiT da xelSekrulebis
Sevseba maTi meSveobiT im SemTxvevaSi xdeba, roca mxareebi erT samewarmeo sferos
miekuTvnebian da savaraudoa, rom maTTvis aRniSnuli Cveulebebi cnobilia.

xelSekrulebis SevsebiTi ganmartebis sakiTxi regulirdeba unidroitis
saerTaSoriso komerciul xelSekrulebaTa principebiTac (UNIDROIT Principles of International
Commercial Contracts). misi 4.8 muxliT, Tuki xelSekrulebis mxareebi ar SeTanxmebulan
uflebebisa da valdebulebebis ganmsazRvrel mniSvnelovan pirobebze, maSin xelSekruleba
ivseba mocemuli garemoebebisaTvis Sesabamisi pirobiT. SevsebiTi ganmartebis dros
mxedvelobaSi miiReba sxvadasxva faqtorebi, maTTan erTad mxareTa ganzraxva,
xelSekrulebis xasiaTi da mizani, keTilsindisiereba da samarTliani saqmosnobis
principi da gonivruloba.

SevsebiTi ganmartebis gansakuTrebul saxed unda miviCnioT SemTxveva, roca mxareebs
xelSekrulebaSi gamorCenili aqvT damatebiTi valdebulebebi da mosamarTlis amocanas
aseTi valdebulebebis SevsebiTi ganmarteba Seadgens. damatebiTi ganmartebis dros
mosamarTles xelSekrulebaSi ar Seaqvs is debulebebi, romlebic mas miaCnia gonivrulad.
mosamarTlis mizans mxareTa mier gamorCenili damatebiTi valdebulebebis zogadad

12l.Wanturia‚ l.Wanturia‚ l.Wanturia‚ l.Wanturia‚ l.Wanturia‚ `Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi”. Tbilisi.
 ̀ samarTali”. 2000,  gv. 341.
13“The Law of contract”. By G.H. Treitel.  Ninth edition.  London. “Sweet & Maxwell”.1995, ð.175
14Ä. Ñàìîíä, Ä. Âèëüÿìñ «Îñíîâû äîãîâîðíîãî ïðàâà».  Ìîñêâà. «Èçäàòåëüñòâî èíîñòðàííîé ëèòåðàòóðû».
   1955,  ñòð. 26.
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miRebuli SinaarsiT dadgena warmoadgens. mag. valdebulebis saTanadod SesrulebisaTvis
informaciis micema, zianis Tavidan asacileblad specialuri codnis gaziareba da sxva.

xelSekrulebis gamonaTqvamebis ganmartebisa da xelSekrulebis SevsebiTi ganmartebis
sakiTxi gacilebiT rTulia e.w. Sereuli xelSekrulebis ganmartebis dros (romelic
aerTianeben sxvadasxva saxis ori an meti xelSekrulebis Sinaarss). mag. samzareulo
teqnikis gayidva saxlSi mitaniT da damontaJebiT. am SemTxvevaSi nasyidobis, gadazidvis
da nardobis xelSekrulebaTa daTqmebi erT xelSekrulebadaa gaerTianebuli.

Sereuli xelSekrulebebis warmoSobas kanonmdeblobac uwyobs xels. saqarTvelos
samoqalaqo kodeqsiT kerZo samarTlis subieqtebs SeuZliaT kanonis farglebSi
Tavisuflad dadon xelSekrulebebi da gansazRvron am xelSekrulebaTa Sinaarsi.
maT SeuZliaT dadon iseTi xelSekrulebebic, romlebic kanoniT gaTvaliswinebuli ar
aris, magram ar ewinaaRmdegeba mas.

Sereuli xelSekrulebis ganmartebasTan dakavSirebiT gamoTqmulia ori mosazreba:
pirveli mosazrebiT, Sereuli xelSekrulebis ganmartebisaTvis es ukanaskneli unda
daiyos calkeul xelSekrulebebad da isini saTiTaod unda iqnes ganmartebuli. meore
mosazrebiT ki Sereuli xelSekrulebis Sinaarsis dadgena am xelSekrulebaSi dominirebuli
xelSekrulebidan gamomdinare unda moxdes. ̀ arc Tu iSviaTad gansxvavebul xelSekrulebaTa
elementebis gaerTianeba gamoricxavs am xelSekrulebaTa ̀ mSobliuri” normebis gamoyenebas,
moiTxovs maT Secvlas.”15 Tu romeli xelSekruleba iTvleba Sereul xelSekrulebaSi
dominantad, yoveli konkretuli SemTxvevisaTvis gansxvavebulad wydeba.

ssk-is 340-e muxli swored meore mosazrebas emxroba. kerZod, Sereuli
xelSekrulebebis ganmartebisas mxedvelobaSi miiReba normebi im xelSekrulebaTa
Sesaxeb, romlebic Sesrulebis arsTan yvelaze axlos dgas da mas Seesabameba. Tuki
dadebulia Sereuli xelSekruleba, romelic, marTalia, kanoniT pirdapir araa
gaTvaliswinebuli, misi iuridiuli normireba uzrunvelyofilia wesebiT, romlebic
masSi gaerTianebul TiToeul saxelSekrulebo saxes miekuTvneba.”16

xelSekrulebis ganmartebis wesebixelSekrulebis ganmartebis wesebixelSekrulebis ganmartebis wesebixelSekrulebis ganmartebis wesebixelSekrulebis ganmartebis wesebi. xelSekrulebis gamonaTqvamebis ganmarteba,
rogorc wesi, ganmartebis wesebis Sesabamisad xdeba. `yvela qveynis samarTalma
SeimuSava gansazRvruli principebi, romlebic mosamarTleebs uTiTebs, Tu rogor
unda ganmarton xelSekrulebebi.”17 am mxriv gansxvavebuli viTarebaa germanul, romanul
da saerTo samarTlis ojaxebSi.

kerZod, germanuli samarTlis ojaxma uari Tqva amgvari wesebis sakanonmdeblo
wesiT ganmtkicebaze. samarTlis romanuli ojaxi farTod iZleva ganmartebaTa amgvar
principebs, xolo saerTo samarTlis sistemaSi ki maT sasamarTlo precendenti
adgens. skandinavuri samarTlis qveynebis samarTlebrivi aqtebi saerTod ar Seicaven
xelSekrulebis ganmartebis wesebs. xelSekrulebis ganmartebis wesebi farTod cnobil
debulebebad ganixileba da amitom `skandinavur samarTalSi ganmartebis Sesaxeb
wesebi samosamarTlo samarTalsa da doqtrinaSi gvxvdeba.”18

xelSekrulebis ganmartebis Sesaxeb daTqmebs Seicavs saerTaSoriso konvenciebi da
aqtebic, romlebic am konvenciebisa da aqtebis xelmomweri mxareebisaTvisaa savaldebulo.

15Þ.Â. Ðî ì à íåö, «Ñèñòåìà äîãî âîðîâ â ãðàæäàíñêî ì  ï ðàâå Ðî ññèè». Ìî ñêâà. «Þðèñòü».2001, ñòð.75.
16Î .Ñ.  Èîôôå, «Îáÿçàòåëüñòâåííîå ïðàâî». Ìîñêâà. «Þðèäè÷åñêàÿ ëèòåðàòóðà». 1975, ñòð.38.
17saqarTvelos samoqalaqo kodeqsis komentari. wigni mesame. ̀ samarTali”. Tbilisi. 2001, gv.159.
18“Principles of European Contract Law”. Part I and II.  The Hague/London/Boston. “Kluwer Law International”. 2000,
   ð.290.
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vfiqrobT, rom Besa Tu is wesi srulyofil ganmartebas mxolod im SemTxvevaSi mogvcems,
roca sakanonmdeblo wesiT ganmtkicebamde igi samecniero kvlevis Sedegad iqneba Seswavlili,
rac safuZvlad daedeba sasamarTlos mier mxareTa interesebis saTanadod dacvas.

xelSekrulebis ganmartebis sayovelTaod cnobil wesebs miekuTvneba:
`obieqtur`obieqtur`obieqtur`obieqtur`obieqturi ganmarteba” i ganmarteba” i ganmarteba” i ganmarteba” i ganmarteba” (“Objective interpretation”) _ mxareTa gamonaTqvamebi an

sxvagvari moqmedebebi iseTive mniSvnelobiT ganimarteba, rasac analogiur viTarebaSi
isini maT mianiWebdnen. wesi aRiarebulia, rogorc kontinenturi samarTlis, aseve,
saerTo samarTlis qveynebSi (saerTo samarTlis qveynebSi obieqturi ganmartebis
wesis sinonimia saukeTeso varaudis wesi (`Best guess rule’’)). obieqturi ganmartebis
wess Seicavs UNIDROIT-is, PECL-isa da CISG-is saTanado muxlebic. ̀ yvelaze namdvili,
yvelaze intuiciuri ekonomikuri azrovneba axlosaa saerTo mniSvnelobad yofnasTan.”19

`sawinaaRmdegod ganmartebis wesi” `sawinaaRmdegod ganmartebis wesi” `sawinaaRmdegod ganmartebis wesi” `sawinaaRmdegod ganmartebis wesi” `sawinaaRmdegod ganmartebis wesi” (“Contra Proferentum rule”) _ Tuki erTi
mxaris mier wamoyenebuli xelSekrulebis piroba bundovania, upiratesoba eniWeba im
ganmartebas, romelic am mxaris interesebs ewinaaRmdegeba. xelSekrulebis dadebis
dros meore mxare pirveli mxaris nebas am ukanasknelis mier misi gamoxatvis
mixedviT aRiqvams. meore mxaris interesebi dacvas saWiroebs, rasac  emsaxureba
kidec aRniSnuli wesi, romelsac vxvdebiT rogorc kontinentur da saerTo samarTlis
sistemebSi, aseve, UNIDROIT-isa da  PECL-is daTqmebSi.

`oTxi kuTxis wesi” `oTxi kuTxis wesi” `oTxi kuTxis wesi” `oTxi kuTxis wesi” `oTxi kuTxis wesi” (“Four corner rule”) – xelSekrulebis ganmartebis dros
yuradReba ar unda mieqces isedac cxad da naTlad gamovlenil faqtebs, xelSekrulebis
ganmarteba unda moxdes Tavad xelSekrulebis farglebSi  `oTxive kuTxidan”. wesi
aRiarebulia saerTo samarTlis sistemis mier.

`zepir CvenebaTa wesi” `zepir CvenebaTa wesi” `zepir CvenebaTa wesi” `zepir CvenebaTa wesi” `zepir CvenebaTa wesi” (“Parol evidence rule”) cnobilia mxolod anglo-amerikuli
samarTlis sistemisaTvis, romliTac zogadad piris zepiri CvenebiT SesaZlebelia
werilobiT teqstSi cvlilebis Setana, rasac SemakavSirebeli piroba (merger clause)
ewodeba. xelSekrulebis ganmartebis dros zepir CvenebaTa wesi SezRudulad moqmedebs.
xelSekrulebis ganmarteba zepiri CvenebebiT im SemTxvevaSi SeiZleba ganxorceldes,
roca xelSekrulebis gamonaTqvamebi bundovani, orazrovania anda SeuZlebelia maTi
Sinaarisis zusti dadgena. xelSekrulebis srulyofili gamonaTqvamebis mimarT zepir
CvenebaTa wesis gamoyeneba dauSvebelia. xelSekruleba am dros ganimarteba garegnuli
mtkicebulebiT (extrinsic evidence-iT). ̀ saerTo samarTalSi werilobiTi formiT gamoxatuli
nebis gamovlenis sityva-sityviT ganmartebas  gaumarTleblad didi mniSvneloba eniWeba”.20

xelSekrulebis ga n m artebis as mxedvelobaSi mis aRebi dam atebiTixelSekrulebis ga n m artebis as mxedvelobaSi mis aRebi dam atebiTixelSekrulebis ga n m artebis as mxedvelobaSi mis aRebi dam atebiTixelSekrulebis ga n m artebis as mxedvelobaSi mis aRebi dam atebiTixelSekrulebis ga n m artebis as mxedvelobaSi mis aRebi dam atebiTi
garemoebebigaremoebebigaremoebebigaremoebebigaremoebebi. . . . . xelSekrulebis gamonaTqvamebi xelSekrulebis teqstTan erTad sxva
garemoebebis mxedvelobaSi miRebiT ganimarteba. aseTi damatebiTi garemoebebi SeiZleba
win uswrebdes an mosdevdes xelSekrulebis dadebas. mxedvelobaSi misaRebi garemoebebi
xSirad sakanonmdeblo wesiTaa ganmtkicebuli. ssk ar iZleva ganmartebis dros
mxedvelobaSi misaReb damatebiT garemoebaTa CamonaTvals. marTalia, yvela maTganis
zusti gansazRvra warmoudgeneli da SeuZlebelia, magram, vfiqrobT, rom aseTi saxis

19R. A. Posner, “The law and economics of contract interpretation” –
   http://www.law.columbia.edu/center_program/law_economics/wkshops/
   2004FallTerm?exclusive=filemgr.download&file_id=95185&rtcontentdisposition=
   filename%3DPosner,+Richard+A.+_+Fall+04+WS.pdf
20Õ. Êî õ, Ó.  Ì à ã í óñ ,  Ï .  Â è í ê ë å ð  Ô î í  Ìîðåíôåëüñ « Ìåæäóíàðîä í îå ÷àñòíîå ïðàâî è ñðàâíèòåëüíîå
   ïðàâîâåäåíèå». Ìîñêâà. «Ìåæäóíàðîäíûå îòíîøåíèÿ». 2001, ñòð.56.
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garemoebaTa miTiTeba mxolod daexmareboda sasamarTlos. amgvar damatebiT garemoebebad
unda miviCnioT:

mxareTa winasaxelSekrulebo molaparakebebimxareTa winasaxelSekrulebo molaparakebebimxareTa winasaxelSekrulebo molaparakebebimxareTa winasaxelSekrulebo molaparakebebimxareTa winasaxelSekrulebo molaparakebebi – grZelvadiani saxelSekrulebo
urTierTobis dros mxareebi TavianT nebas xSirad gamoxataven ganzraxulobaTa
oqmiT (Letter of Intent), saxelSekrulebo molaparakebis proceduris SeTanxmebiT (Instruction
of Proceed) da a.S. Tuki arsebobs mxareTa SeTanxmeba, romliTac winasaxelSekrulebo
molaparakebebis gamoyeneba xelSekrulebis ganmartebis dros pirdapiraa gamoricxuli,
winasaxelSekrulebo molaparakeba xelSekrulebis ganmartebisas ar gamoiyeneba.

mxareebis mier TavianT urTierTobaSimxareebis mier TavianT urTierTobaSimxareebis mier TavianT urTierTobaSimxareebis mier TavianT urTierTobaSimxareebis mier TavianT urTierTobaSi dadgenili praqtika – `mxareTa
`saSemsruleblo qceva” manamade arsebul garigebebSi mxedvelobaSi miiReba momdevno
SeTanxmebebis konkretuli pirobebis dazustebisaTvis”21. es wesebi ar unda
ewinaaRmdegebodes sakanonmdeblo daTqmebs. `ormxriv urTierTobaSi dadgenil mxareTa
praqtikaSi igulisxmeba garemoebaTa Sefaseba, romelic saSulebas gvaZlevs davaskvnaT,
Tu rogor iyo gagebuli mxareTa mier esa Tu is piroba maT Soris manamde arsebul
sxva xelSekrulebebSi.”22 roca daTqmaTa axleburi ganmartebis survili erTi mxarisagan
modis, maSin man Tavis kontrahents arsebul cvililebaze saTanado wesiT unda Seatyobinos.

mxareTa qceva xelSekrulebis dadebis SemdegmxareTa qceva xelSekrulebis dadebis SemdegmxareTa qceva xelSekrulebis dadebis SemdegmxareTa qceva xelSekrulebis dadebis SemdegmxareTa qceva xelSekrulebis dadebis Semdeg – mxareTa uflebebi da
movaleobebi xelSekrulebiT ganisazRvreba. xelSekrulebis dadebis Semdeg mxareebi
xelSekrulebis Sinaarsis Sesabamisad moqmedeben, rac imis dadgenaSi gvexmareba, Tu
rogor aRiqves mxareebma TavianTi uflebebi da movaleobebi.

xelSekrulebis xasiaTi da mizanixelSekrulebis xasiaTi da mizanixelSekrulebis xasiaTi da mizanixelSekrulebis xasiaTi da mizanixelSekrulebis xasiaTi da mizani     – xelSekrulebis xasiaTi da mizani
saxelSekrulebo gamonaTqvamebis Sinaarsis dadgenas amartivebs. `mxareTa saerTo
namdvili nebis garkvevisas xelSekrulebis miznis mxedvelobaSi miRebiT, is unda
dadgindes xelSekrulebis dadebis momentiT da ara misi ganmartebis momentisaTvis.”23

samewarmeo saqmianobis saTanado sferoSi sayovelTaod miRebul pirobaTa dasamewarmeo saqmianobis saTanado sferoSi sayovelTaod miRebul pirobaTa dasamewarmeo saqmianobis saTanado sferoSi sayovelTaod miRebul pirobaTa dasamewarmeo saqmianobis saTanado sferoSi sayovelTaod miRebul pirobaTa dasamewarmeo saqmianobis saTanado sferoSi sayovelTaod miRebul pirobaTa da
gamonaTqvamTa mniSvnelobagamonaTqvamTa mniSvnelobagamonaTqvamTa mniSvnelobagamonaTqvamTa mniSvnelobagamonaTqvamTa mniSvneloba     – samewarmeo saqmianobis calkeul sferoSi garkveuli
terminebi gansxavebul mniSvnelobas iZenen. `Tuki nebis gamomvlenic da nebis mimRebic
saqmiani wreebis erTsa da imave jgufs ganekuTvnebian, maSin nebis mimRebs SeuZlia imaze
miuTiTos, rom man mis mimarT gamoTqmuli sityvebi iseve gaigo, rogorc es miRebulia
mocemul wreSi.”24 im SemTxvevaSi, roca xelSekrulebis erT-erTi mxare am saqmianobis
sferos ar miekuTvneba, mxedvelobaSi unda iqnes miRebuli nebis mimRebis Semecnebis unari.

CveulebebiCveulebebiCveulebebiCveulebebiCveulebebi     –kerZosamarTlebriv urTierTobaSi savaWro Cveulebebis da tradiciebis
gamoyeneba aRiarebuli unda iyos saTanado mxareebis mier. `savaWro Cveuleba maSinac
unda iqnes gamoyenebuli, roca erT-erTma mxarem amis Sesaxeb araferi icis an
mxareebi ar SeTanxmebulan mis gamoyenebaze. magram Tu mxareebma xelSekrulebaSi
gaakeTes daTqma, rom isini ar gamoiyeneben savaWro Cveulebas, maSin am ukanasknels
maTTvis ar eqneba savaldebulo Zala.”25 savaWro Cveulebebis da tradiciebis krebuls
warmoadgens mag. unidroitis saerTaSoriso komerciul xelSekrulebaTa principebi
saerTaSoriso savaWro terminebi (INCOTERMS (International commercial terms); unidroitis

21Â.Â. Áåçáàõ, Â.Ê.Ïó÷èíñêèé  «Îñíîâû Ðîññèéñêîãî ãðàæäàíñêîãî ïðàâî » .  Ìîñêâà. «Çåðöàëî Òåèñ».1995,ñòð.120.
22Ì.È. Áðàãèíñêèé, Â.Â. Âèòðÿíñêèé. dasax. naSromi, gv. 269.
23“Êî ì ì å í òàðèé ê ãðàæäàíñêî ìó  êî äåêñó Ðî ññèéñêîé Ôåäåðàöèé.” ×àñòè ïåðâî é .  ( Ï îñòàòåéííûé). Èçäàíèå âòî ð îå.
   Îòâåòñòâåííûé ðåäàêòîð Î . Í .  Ñàäèêîâ. Ìîñêâà, 2002, ñòð..827.
24l.Wanturial.Wanturial.Wanturial.Wanturial.Wanturia. dasax. naSromi, gv.338.
25saqarTvelos samoqalaqo kodeqsis komentari. wigni mesame, gv.167.
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saerTaSoriso savaWro komerciul xelSekrulebaTa principebi (UNIDROIT Principles of
International Commercial Contracts) da sxva.

xelSekrulebis monawileebisaTvis aRniSnuli pirobebis dacva im SemTxvevaSia
savaldebulo, Tuki mxareebi xelSekrulebis teqstSi pirdapir akeTeben maTze miTiTebas.
`unidroitis principebis~ gamoyenebis sfero gacilebiT farToa, vidre inkotermsis,
radganac isini aregulirebs nebismieri saerTaSoriso komerciul xelSekrulebaTa
dadebis, Sesrulebisa da darRvevaTa Sedegebis zogad sakiTxebs,”26 maSin, roca inkotermsi
mxolod saerTaSariso vaWrobis dros miwodebis bazisebs adgens.

keTilsindisierkeTilsindisierkeTilsindisierkeTilsindisierkeTilsindisierebisa da patiebisa da patiebisa da patiebisa da patiebisa da patiosani saqmosnobis prosani saqmosnobis prosani saqmosnobis prosani saqmosnobis prosani saqmosnobis princiinciinciinciinci pipipipipi – nebismieri saxis
xelSekrulebis dadebis dros mxareebma keTilsindisierebis principis Sesabamisad unda
imoqmedon. patiosani saqmosnobis principi ki keTilsindisierebis principTan erTad samoqalaqo
brunvis monawileTa interesebis dacvas da brunvis stabilurobas emsaxureba. evropuli
saxelSekrulebo saqmianobis principebi (PECL) pirdapir krZalavs saxelSekrulebo
urTierTobebSi am valdebulebis gamoricxvas an raime saxiT mis SezRudvas.

x elSe kruleb is g a n m arte b is S ed are b iT - s a m arTlebri v i a n alizi .x elSe kruleb is g a n m arte b is S ed are b iT - s a m arTlebri v i a n alizi .x elSe kruleb is g a n m arte b is S ed are b iT - s a m arTlebri v i a n alizi .x elSe kruleb is g a n m arte b is S ed are b iT - s a m arTlebri v i a n alizi .x elSe kruleb is g a n m arte b is S ed are b iT - s a m arTlebri v i a n alizi .
xelSekrulebis ganmartebis sakiTxis garSemo sazRvargareTis qveynebis kanonmdeblobasTan
erovnuli samarTlis Sedareba maT Soris arsebuli msgavsebebisa da ganxvavebebis
dadgenaSi, aseve, sxvadasxva saxis samarTlebrivi daskvnebis gakeTebaSi gvexmareba.

kontinenturi samarTali xelSekrulebis ganmartebis Sesaxebkontinenturi samarTali xelSekrulebis ganmartebis Sesaxebkontinenturi samarTali xelSekrulebis ganmartebis Sesaxebkontinenturi samarTali xelSekrulebis ganmartebis Sesaxebkontinenturi samarTali xelSekrulebis ganmartebis Sesaxeb. gamovlenili
nebis da xelSekrulebis ganmartebis sakiTxebs saTanado muxlebiT exebian did
kodifikaciebad wodebuli kodeqsebi. mag. germaniis samoqalaqo sjuldeba (Bürgerliches
Gesetzbuch Deutschlands _ §133, §157), germaniis savaWro sjuldeba (Deutches Handelsgesetzbuch
_ §346), avstriis samoqalaqo sjuldeba (Allgemeines Bürgerliches Gesetzbuch _ §914-916),
safrangeTis samoqalaqo kodeqsi (Code civil des Français _ 1156-1164-e mux.), espaneTis
samoqalaqo kodeqsi (Código Civil de España  _ 1281-1289-e mux.).

kontinetur samarTalSi zogadad aRiarebulia ganmartebis subieqturi meTodi,
Tumca vxvdebiT gamoxatvis sasargeblod arCevanis gakeTebis SemTxvevebsac. kerZod,
germaniisa da avstriis samoqalaqo sjuldebebSi ganmartebis dros wina planze
zogadad wamoweulia mxaris Sinagani nebis upiratesoba mis gamoxatvaze. safrangeTisa
da espaneTis samoqalaqo kodeqsebic saTanadod ganixilaven nebis mniSvnelobas, magram
zogierT SemTxvevaSi nebaze gamoxatvis upiratesobasac aweseben.

germanuli samarTlis ojaxi (germania, avstria) ar iZleva ganmartebis wesebs
mosamarTleebisaTvis. ganmartebis wesebi pirdapir araa kanonmdeblobaSi asaxuli,
magram es rodi niSnavs, rom is ar icnobs ganmartebis dros garkveuli saxis
yuradsaReb garemoebaTa CamonaTvals. ubralod, es CamonaTvali araa iseTi vrceli,
rogoric aqvs romanul samarTals. mag. safrangeTisa da espaneTis samoqalaqo kodeqsebi
amgvar principebs mTel Tavs uTmoben.

xelSekrulebis ganmartebis sakiTxis mimarT safrangeTSi moqmedebs aseve sakasacio
sasamarTlos mier Camoyalibebuli e.w. `xelSekrulebis cxadi da zusti pirobebis
doqtrinac” (clauses claires et precises). aRniSnuli doqtrina obieqturi ganmartebis
meTods emxroba, romliTac orazrovani an Seusabamo gamonaTqvamebis ganmarteba mxareTa
WeSmariti an savaraudo ganzraxviT xorcieldeba, xolo cxadi da zusti gamonaTqvamebis
SemTxvevaSi ki isini obieqturi mniSvnelobiT ganimarteba.

26È.Â. Åëèñååâ, «Ãðàæäàíñêî - ïðàâî âî å ðåãóëèðîâàíèå ìåæäóíàðîä í î é  êó ï ë è - ï ð îäàæè òî âàðîâ». Ñàíêò-
   Ïåòåðáóðã. «Þðèäè÷åñêèé öåíòð ïðåññ». 2002, ñòð.56.
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saerTo samarTali xelSekrulebis ganmartebis SesaxebsaerTo samarTali xelSekrulebis ganmartebis SesaxebsaerTo samarTali xelSekrulebis ganmartebis SesaxebsaerTo samarTali xelSekrulebis ganmartebis SesaxebsaerTo samarTali xelSekrulebis ganmartebis Sesaxeb . . . . . xelSekrulebis
ganmartebis sakiTxi saerTo samarTlis sistemaSi mTeli rigi TaviseburebebiT xasiaTdeba.
upirveles yovlisa es Taviseburebani ganpirobebulia saerTo samarTalSi Tavad
xelSekrulebis cnebis gansxvavebuli gagebiT. mag. saerTo samarTalSi xelSekrulebis
erTmniSvnelovani teqstis ganmarteba mosamarTlis konpetenciaa, bundovani teqstis
Sinaarsis ganmateba ki nafici msajulebis, e.w. Jiuris. zogadad ki saerTo samarTalSi
ganmartebis obieqturi meTodia aRiarebuli.

aRniSnuli meTodi vrceldeba, rogorc gamoxatuli (express), aseve, nagulisxmevi
(implied) xelSekrulebebis mimarT. pirvels mxareTa faqtobrivad gamoxatuli neba
warmoSobs,  meore SemTxvevaSi ki fiqtobrivd arsebul mdgomareobas samarTali
arqmevs xelSekrulebis saxels. `pirdapir gamoxatuli xelSekruleba iseTi
xelSekrulebaa, romelic sityvebiT (werilobiT an zepirad) gamoixateba, xolo
nagulisxmevi xelSekruleba iseTi xelSekrulebaa, romelSic mxareTa ganzraxva maT
konkludentur moqmedebebSi vlindeba.”27

xelSekrulebis ganmartebis sakiTxis mimarT aSS-s saxelSekrulebo samarTali
warmoadgens rogorc inglisis saxelSekrulebo samarTalis memkvidres, aseve, gvevlineba
gansxvavebuli mosazrebebis matarebladac. `SeerTebul StatebSi arsebobs
saxelSekrulebo samarTlis ramodenime wyaro, maT Sorisaa xelSekrulebaTa saerTo
samarTali, erTiani savaWro kodeqsi da xelSekrulebaTa samarTlis krebuli.”28 es
ukanaskneli samarTlis  mkvlevarebis mier Sedgenil saxelSekrulebo samarTlis
modelur principebs warmoadgens da miuxedavad imisa, rom maT xSirad mimarTaven
iuristebi da mosamarTleebi, is ar warmoadgens samarTals.

sagulisxmoa aseve is faqtic, rom anglo-amerikuli samarTlis sistemaSi saerTo
samarTalTan  erTad funqcionirebs samarTlianobis samarTalic e.w. Equity Law, romelic
garkveul wilad warmoadgens saerTo samarTlisagan gansxvavebuli mosazrebebis
erTobliobas. samarTlianobis samarTali esaa ̀ doqtrina, romelic nebas rTavs mosamarTleebs,
miiRon gadawyvetilebani keTilsindisierebaze, samarTlianobaze, moralur uflebebsa da
bunebiT samarTalze dayrdnobiT.”29 arsebuli mosazrebiT, samarTlianobis samarTali
saerTo samarTls ki ar ewinaaRmdegeba, aramed mxolod mis koreqtirebas axdens.

magaliTad‚ Tuki saerTo samarTali ganmartebis dros gamoxatuli nebis obieqtur
ganmartebas aniWebs prioritets, samarTlianobis samarTlis principebis Sinaarsi
gansxvavebulad JRers: 1) nebismieri saxis darRveva dazaralebulisaTvis sasamarTlo
dacvis saSulebaTa miniWebiT unda gamoswordes; 2) samarTlianobis samarTlisaTvis
mniSvnelovania ara imdenad forma, ramdenadac ganzraxva; 3) vinc eZebs samarTlianobas,
TviTonve unda iqceodes samarTlianad; 4) vinc samarTlianobis samarTalSi eZebs
dacvas, Tavadve unda iyos umwikvlo yvela urTierTobaSi da sxva.

postsabWoTa qveynebi xelSekrulebis ganmartebis SesaxebpostsabWoTa qveynebi xelSekrulebis ganmartebis SesaxebpostsabWoTa qveynebi xelSekrulebis ganmartebis SesaxebpostsabWoTa qveynebi xelSekrulebis ganmartebis SesaxebpostsabWoTa qveynebi xelSekrulebis ganmartebis Sesaxeb..... sabWoTa samoqalaqo
samarTalSi xelSekrulebis ganmartebis sakiTxs ar eqceoda saTanado yuradReba da
samoqalaqo kanonmdeblobis principebis (Î ñ í î â û ãðàæäàíñêî ãî  çàêî í îäàòåëüñòâà ñîþçà ÑÑÐ)
miRebamde mocemuli sakiTxis regulirebisaTvis ar arsebobda sakanonmdeblo doneze
ganmticebuli debulebani.

27Ä. Ñàìîíä, Ä. Âèëüÿìñ,  dasax. naSromi, gv.150.
28H.R.Cheeseman , “Busines Law”. Legal, E-commerce, Ethical and International Environments. Fifth edition.
   Upper Saddle River, New Jersey. “Pearson Prentice Hall”.  2004, p.192.
29H.R.Cheeseman , “Busines Law”. Legal Environment, Online Commerce, Business Ethics and International Issues.
   Sixth edition. Upper Saddle River, New Jersey. “Pearson Prentice Hall”. 2006, p. 153.
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dReisaTvis postsabWoTa qveynebis samoqalaqo kodeqsebi icnoben rogorc gamovlenili
nebis, aseve, xelSekrulebis ganmartebis Semcvel normebs. arsebuli cvlilebebis
ganxilva saintereso suraTs iZleva dsT-s qveynebis da e.w. baltiispireTis saxelmwifoTa
samoqalaqo kanonmdeblobis magaliTebze. kerZod, am qveynebis samoqalaqo kanonmdeblobaSi
nebisa da misi gamoxatvis ganmartebis subieqturi da obieqturi meTodebi TiTqmis
Tanabari proporciulobiTaa warmodgenili.

ganmartebis obieqtur meTods aRiarebs ruseTis federaciis (431-e mux.), belorusiis
(401-e mux.), uzbekeTis (363-e mux.), yazaxeTis (392-e mux.), yirgizeTis (392-e mux.),
tajikeTi (463-e mux.), somxeTis (447-e mux.), ukrainis (213-e, 637-e mux.) samoqalaqo
kodeqsebi. kerZod, sasamarTlos mier xelSekrulebis ganmartebisas mxedvelobaSi
miiReba masSi gamoxatuli sityvebisa da gamonaTqvamebis sityvasityviTi mniSvneloba.
`xelSekrulebis sityva-sityviTi mniSvneloba misi bundovanebis SemTxvevaSi sxva
pirobebTan Sepirispirebasa da xelSekrulebis saerTo SinaarsiT dgindeba.”30

Tuki zemoT aRniSnuli wesebi ar iZleva xelSekrulebis  Sinaarsis gansazRvris
SesaZleblobas, xelSekrulebis miznis gaTvaliswinebiT xelSekruleba mxareTa saerTo
namdvili nebiT ganimarteba. mecnierTa erTi jgufi miiCnevs, rom aRniSnuli xedva
naTlad afiqsirebs mxareTa namdvil ganzraxvas, Tumca vxvdebiT sapirispiro mosazrebasac
`sityvasityviTi ganmarteba umTavresad mxareTa nebis gamoxatvas ganmartavs da ara
maT namdvil nebas, romelic rig SemTxvevebSi SeiZleba ar iyos Tanmxvedri.”31

TurqmeneTis samoqalaqo kodeqsi ganmartebis sakiTxis dros wamoWril problemebs
saqarTvelos samoqalaqo kodeqsis msgavsad wyvets, xolo ganmartebis orive meTods
aRiarebs azerbaijanis samoqalaqo kodeqsi (404-e mux.). ganmartebis sakiTxs samoqalaqo
kodeqsis mTel Tavs uTmoben moldoveTi (715-732-e mux.), litva (6.193-6.195-e mux.)
da latvia (1504-1510-e mux.), sadac garkveul wilad Sejerebulia ganmartebis orive
Teoriis mosazrebebi.

amasTan, sagulisxmoa, rom saqarTvelosa da TurqmeneTis samoqalaqo kodeqsebis
garda, postsabWoTa qveynebis samoqalaqo kodeqsebi farTod iZleva ganmartebisas
mxedvelobaSi misaReb damatebiT garemoebaTa CamonaTvals. aseTad saxeldeba mxareTa
winaswari molaparakebebi da mimowera, ormxriv urTerTobebSi dadgenili praqtika,
saqmiani brunvis Cveulebebi, mxareTa Semdgomi qceva da sxva.

da bolos, winamdebare argumentebiT naTlad dasturdeba xelSekrulebis ganmartebis
sakiTxis aqtualuroba, misi Seswavlis aucilebloba da mniSvneloba. dakvnis saxiT
ki SeiZleba iTqvas, rom ganmarteba ar gulisxmobs mxolod arsebulis zedapirulad
axsnas, is arsebulis Sinaarsiis dadgenas emsaxureba.

30Â.À. Áåëîâ. «Ãðàæäàíñêî å ïðàâî». Îáùàÿ ÷àñòü . Ó÷åáíèê. Ìî ñêâà. «ÀÎ  Öåíòð Þðèíôîð».  2002, gv. 260.
31À.Ä.Êîðåöêèé «Òåîðåòèêî- ïðàâîâûå  îñíîâû ó÷åíèÿ î äîãî âîðå». Ñàíêò-Ïåòåðáóðã. «Þðèäè÷åñêèé öåíòð
   ïðåññ». 2001, ñòð.176.
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INTERPRETATION OF AGREEMENT

An agreement envisages occurrence, alteration and termination of rights and responsibilities of parties
thereto. The key objective of interpretation of an agreement constitutes exact clarification of right those
rights and responsibilities of parties, as well as completion thereof as per necessity. Study of the theoretical
and judicial matters of interpretation of an agreement is important for counterparties to an agreement. At
that, so far as the Georgian law books are missing the comprehensive interpretation of an agreement, any
considerations established and/or framed in the course of study of interpretation shall, along with the
applicable laws, support development of this line of the court practice as well.

Interpretation of an agreement represented the matter of concern even in the ancient world. The
considerations with regard to the will and expression thereof pronounced under the ancient law turned into
the solid ground as to the science of law. In order to defend their considerations, supporters of each theory
were rather limited to new findings and arguments, than study of new methods of interpretation.

Nowadays, the numerous authors’ thoughts have been stated within the scope of the science of law as
regards to the matter of “will” and “expression of will”, which may be divided into three conventional
groups. The first group includes the authors supporting the concept of will; the second consolidates those
standing for the concept of expression and the third one consists of the authors, who second the
considerations of authors of the first or the second groups, however, missing their own solutions.

The “concept of will”, the so-called “pure subjective theory” and the “concept of expression” otherwise
known as “pure objective theory” ensure for protection of the differing interests. Each of them serves for
the certain interest and I believe that right integrated consideration of the “will” of and “expression” thereof
by a party shall allow us to reach the valid and corresponding interpretation.

As to that effect, we should better integrate all considerations under the concepts above into one
concept and refer thereto as the “intermediate theory of concept”, which shall allow for observation and
protection of interests of both of individuals and civil relationships. As is well known, the “theory of will”,
following to the fundamental provisions thereof, is directed to protection of interests of a weaker party (a
mislead party), and the theory of “expression” refers to a counterparty of mislead party (interests of civil
relationships to the wider extent)1.

In accordance with Article 52 of the Civil Code of Georgia, “In interpreting the declaration of intent, the
intention shall be ascertained as a result of reasonable deliberation, and not only from the literal meaning of
its wording”. Accordingly, the Code provides the basis for judicial consolidation of the opinion above per
se, “So far as the said Article refers to interpretation of expression of will, it is assumed that there shall be
established the substance thereof i.e. the substance of will, which was already expressed.”2  And interpretation
of expressed will shall be established following to the discreet judgement and literal meaning of its wording.

The Civil Code of Georgia distinguishes the unilateral, bilateral and multilateral transactions. Thus, we
shall also distinguish the interpretation methods of the said transactions. “An agreement is a bilateral
(multilateral) transaction”3. And interpretation of an agreement constitutes one of the types of interpretation
of transactions. Despite it remains subject to the general rules of interpretation of transactions, it maintains
the features of interpretation of an agreement as well due to the fact that execution of an agreement requires

1M.I.Braginski, V.V.Vitr yanski, The Contract Law. I Volume. Moscow. 2000, pg. 267.
2Comments to the Civil Code of Georgia. I Volume. Tbilisi. “Samartali”. 1999, pg. 173.
3Z.Akhvlediani,  “Law of Obligation” (the second edition). Tbilisi. “Samartali”. 1999, pg. 10.
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an accordance of at least two persons (bilateral and multilateral agreements). For instance, in interpreting an
agreement, wills of parties are plainly determined under wording of an agreement, as well as in consideration
of various circumstances. And interpretation of a testament shall occur in direct connection with a text.

Any agreement of whatsoever nature, whether verbal, written, those against implicative actions or tacit may
require an interpretation. Execution of an agreement in electronic form constitutes the relatively newer one. In
interpreting of an agreement executed in any form, the special attention shall be paid to study of the matters as
follows: the essence of the concept, functions and procedures of interpretation and additional circumstances to be
considered upon interpretation. As to that effect, study of the matter of interpretation in the view of comparative law.

Concept of interpretation of an agreement. The term “interpretation” means “explanation”, “clarification”
and/or “commentation” in another way. An agreement shall be formally interpreted by a court. However, the
above shall not exclude construction of an agreement wording by parties per se. In any case, the interpretation
shall establish the truth of will of parties, clarify the essence of expressions and ensure for a civil relationship.

Prior to interpretation of an agreement, existence of an agreement shall be established per se. Verbal and
written agreements, as well as those against implicative actions or tacit or executed in electronic form bear
specific peculiarities. In any case, any agreement by and between parties thereto shall comply with the
requirements set in respect of any of the forms of agreement.

For instance, a verbal agreement is entered in by parties against a transaction, when counterparties are
directly represented at a covenant; a written agreement is fixed in a relevant document(s); any action by
either party that creates corresponding rights and responsibilities thereof is referred to as the implicative
action. (For instance, any stop at a gas station for refueling creates a driver’s obligation of payment of gas
fee). And the silence in response to an offer should be deemed as consent, if that is directly envisaged under
laws, following to the customary law or any prior covenant by and between parties.

As for electronic agreements, they are executed by the electronic means through the internet. Electronic
agreement may be made through the e-mail by sending offers and receipt of consents thereto or via website,
when a person offers goods or services upon placement of a graphic presentation and a written or verbal
advertisement on a website.4 Upon acceptance of proposed conditions, an addressee shall fix such acceptance
by clicking a relevant key.

The matter of interpretation of an agreement arises, if there is available an agreement containing some
ambiguous, equivocal and mutually exclusive terms; also, if expressions thereunder are subject to amendment
and completion. “A transaction shall not exist when its content cannot be ascertained from its form of
expression or from other circumstances.” (The Civil Code, Article 53)

There arises no matter of interpretation as to a void agreement, with the exception of only converted
transactions. “If a void transaction satisfies the requirements established for another transaction, then the
latter shall be considered valid, provided that the parties wish it to be valid.” (The Civil Code, Article 60)

In interpreting agreements made upon representation (either lawful or contractual), there shall be
considered that any assignee shall express the will only of an assignor and accordingly, there shall be rather
interpreted the will of an assignor and a counterparty thereof than of an assignee.

Both a whole agreement and any part or even any article thereunder may be subject to interpretation.
The essence of terms of an agreement shall be established methodically. “Contract terms shall be interpreted
so as to give effect to all the terms rather than to deprive some of them of effect.” (UNIDROIT 4.5).

Functions of interpretation of an agreement. In interpreting an agreement, a court decides on two important
issued as follows: first, a court shall specify representations made by parties under an agreement and then, a
court shall complete i.e. correct so called defects of such agreement. Thus, “interpretation of representations
under an agreement” and “interpretation of an agreement by completion” are different concepts.

4 T.Zambakhidze, “Basics of Legal Regulation of the Electronic Commerce (Problems and Prospects)”.  Georgian Law
  Review. 8/2005-1/2, pg. 118-119.



 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3

117

The necessity of specification of alternative, ambiguous and multi-meaning expressions occurs, when parties
dispute the core essence of expressions under an agreement. When parties assign differing meanings to expressions
under an agreement, such expressions shall not turn into subject of dispute. Terms agreed specifically shall
prevail and “in case of any doubt, a definition having reasonable and lawful consequences shall prevail.”5

The Civil Code of Georgia distinguishes the alternate, mutually exclusive and multi-meaning expressions.
(The Civil Code, Articles 337-338) Diversity of contractual expressions shall mean that specific expressions
under an agreement may be construed differently. “Despite thorough selection of expressions, no document
may be always construed in the same way”.6 According to the Civil Code, a meaning generally recognized
as per place of residence of contracting parties shall prevail. If parties have different places of residence,
then place of residence of an acceptor should prevail.

Upon interpretation of mutually exclusive or multi-meaning expressions, the most meaning as to essence
of an agreement shall prevail. In particular, that shall be a meaning corresponding to contractual rights and
responsibilities of parties.

The same phrases may bear different meanings with regard to agreements of different types and
accordingly, they cause for different legal consequences as well. The type of an agreement containing those
phrases facilitates understanding thereof. For instance, in general, the agency shall mean intermediation
and execution of an agreement between parties. However, the Civil Code of Georgia regulates the agency in
house renting, loan and trade relationships elsewise. The term “broker” is assigned the differing rights and
responsibilities in the said relationships.

Establishment of essence of an expression shall occur following to a general wording of an agreement or
parts thereof, which include expressions subject to interpretation. “If a part of transaction is ambiguous, it
should be interpreted as per other clear part.”7 If upon entering in an agreement, there are executed several
documents of the same content, then all of them should be applied for the purposes of interpretation; for
instance, execution of an agreement upon delivery.

Linguistic mistakes frequently cause for mis-interpretation and as a result, undue performance by parties.
Along with the general methods, interpretation of expressions under agreements executed in at least two
languages requires for other rules of interpretation as well. Any opportunities of difference of terms, exact
correspondence and direct/indirect translation shall be considered also.

As a rule, if an agreement is executed in at least two languages, then all counterparts are authentic. In case
of any contradiction between texts, an earlier version of such agreement shall prevail. “In case of any linguistic
discrepancy between versions of an agreement, interpretation as per earlier version of such agreement shall
prevail.”8 Upon interpretation, grammar mistakes, arithmetic and spelling errors shall be considered as well.

Upon interpretation of specific terms of a contractual text whether being monolingual or otherwise, there
shall be considered as follows: (a) a term subject to interpretation shall be assigned an usual, general
meaning; (b) technical terms shall be interpreted as per technical meaning thereof; (c) specific local meaning
of terms; (d) the rules above should apply, if not agreed otherwise by and between parties. “If a document
contains any direct reference to an established thing, such reference excludes any other thing with similar
features: expressio unius est exclusion alterius.”9

Rules of interpretation of agreements are common for all the types of agreement. “Application of the
envisaged rule allows for establishment of the uniform and equal interpretation of contractual terms and

5G.Lask. “US Civil Law”. Moscow. “Inostrannaya Literatura” Publishing House. 1961, pg. 212.
6Ibidem, pg. 211.
7D.Y.Mayer. “Russian Civil Law”. Part I. Moscow. “Statut”. 1997 - http://lawref.narod.ru/uchebn/meier1/meier1.htm
8Digest of Georgian Private Law. I Volume. “Saya”. 2004, pg. 246-247
9V.A.Enson. “Contract Law”. Moscow. “Yuridicheskaya Literatura”. 1984, pg. 112
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expressions in respect of all agreements.”10 At that, due to specificity of some types of agreements, there
may be also established interpretation methods differing from the general rules.

Thus, I am of the opinion that the covenants as to interpretation of an agreement shall be divided into
two groups – general and specific rules. The first shall include the interpretation rules of any type of
agreements in general. And the interpretation rules established for agreements of specific types shall be
consolidated in the second group and we may freely refer to them as the “specific interpretation rules”.

Within the specific interpretation rules, we shall distinguish the interpretation rules for specific agreements
and those for the so called typical, standard agreements. For instance, Articles 7-9 of the UN Convention on
Contracts for the International Sale of Goods shall apply to interpretation of sale-purchase agreements. So
far as the Parliament of Georgia has ratified the CISG text, any Georgian court shall be governed by the
relevant provisions thereunder upon interpretation of an agreement on international sale-purchase of goods.

The CISG accepts both the subjective and objective methods of interpretation. Upon interpretation of an
agreement, first the method of subjective interpretation should apply and if it fails with any effect, then
interpretation through the objective method should apply. The Civil Code of Georgia also sets the regulations
for agreements of the different types.

As for interpretation of standard terms of an agreement, “If the text of standard contract terms is unclear,
then an interpretation in favour of the other party is preferred.” (The Civil Code, Article 345)

The said approach shall be applied despite any form of execution of agreements. For instance, an
electronic agreement entered in via the so called e-mail shall be interpreted through the general rules of
interpretation of agreements. So, there exists a contractual agreement made only in the electronic form by
and between parties. Conclusion of an agreement is preceded by negotiations and consent as to contractual
terms by and between parties.

Conclusion of an agreement by clicking the button acceptance of goods and services offered at a
website shall be deemed as an electronic agreement including the standard terms and conditions.

As for interpretation of an agreement upon completion, is such case, parties may be missing resolution
of specific matters in wording of an agreement or provisions under such agreement may be set inclusive of
certain defects. Approach to the said matters does not differ in the states of the continental and common
laws. The variances are of only terminological nature and/or are caused by the essential differences between
judicial institutes.

In interpreting an agreement upon completion, any judge from the states of continental law is governed by
the “dispositive norms of law” (the “regles suppletives” in France and the “dispositives Recht” in Germany”).
The said implies the regulations set under the Civil or Trade Codes, as well as specific laws and those
established under the court practice. “If no hypothetical will may be established, supplementary rules of law
should apply in addition.”11 In interpreting upon completion, in addition to the dispositive norms of law, there
also apply trading and other entrepreneurial habitual practice within the scope of the continental law.

We shall distinguish the dispositive norms of law and the “substantive rules of interpretation”, which
are reflected in the positive law and apply, “if interpretation is a must rather within the scope of a decision
strictly established under the law, than the judicially dogmatic methodology (i.e. based upon methods of
interpretation of transactions).”12 Such covenants are included in the Civil Code of Georgia as well and
worded as the dispositive norms.

10A.B.Borisov. “Comments to the Civil Code of Russian Federation”. (Article-by-article). Second edition. Moscow.
   “Knizhnyi Mir”. 2003, pg. 421.
11“Problems of the Civil and Entrepreneurial Laws in Germany”. Translation from German. Moscow. BEK Publishing
   House. 2001, pg. 45.
12L.Chanturia,  “Introduction of General Part of Georgian Civil Law”. “Samartali”. 2000, pg. 341.
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The expressed and implied terms are distinguished in stated of the common law. In the first case, parties
express terms verbally or in writing respectively. “Essence of an agreement is directly depended on terms
and expressions applied by parties upon entering in such agreement”13 and those expressions are interpreted/
completed following to the procedures applicable within the legal system.

In the second case, expressions are rather implied than expressed; however, the law deems them as the
basic factor for occurrence of obligations as well. Those are as follows:

“Terms implied in law” – the terms that interpret the determined or seminal type agreement by completion;
“Terms implied in fact”, which cause for such legal consequences and accordingly, are interpreted the

same way as a legal consequence caused by such terms implied in fact if expressed. “The law is rather based
on those, which may be established through expressions and action of a party treated as an intention, then
on actual will thereof, which never may be determined indeed.”14 For instance, travel by the public transport
implies payment of a travel cost (transportation agreement) per se, shopping at a supermarket or a store
implies payment of a price of goods (sale-purchase agreement), etc.

 Terms implied in trade and custom – the terms encountered in some parts of the entrepreneurial law;
they are applied for completion of agreements, if parties belong to a same sector of entrepreneurship and
following to an existing assumption, they are aware of the said customs.

Interpretation of an agreement upon completion is regulated under UNIDROIT Principles of International
Commercial Contracts. In accordance with Paragraph 4.8 of the above, if parties to an agreement mis-agree
on substantial terms setting right and responsibilities, then such agreement is completed by terms
corresponding to proposed circumstances. In interpreting upon completion, there are considered various
factors, inclusive of intentions of parties, type and objectives of an agreement, good faith and fair
entrepreneurship principles and expediency.

We shall deem as the extraordinary type of interpretation upon completion, when parties are missing additional
obligations under an agreement and a judge is in charge of interpretation upon completion of such obligations.
Upon additional interpretation, a judge does not apply to an agreement any provisions, which s/he deems
expedient. At that, judge aims to establish additional obligations by generally adopted essence thereof; for
instance, informing on due performance, sharing specific knowledge as regards to avoidance of damages, etc.

The matters of interpretation of expressions under an agreement and interpretation of an agreement
upon completion are rather complicated when dealing with interpretation of the so called mixed-type agreement
(consolidating contents of at least two different type agreements). For instance, sale of kitchen appliances
upon home delivery and installation. In such case, there occurs consolidation of covenants under sale-
purchase, transportation and services agreements.

Occurrence of mixed agreements is encouraged under the laws as well. In accordance with the Civil Code
of Georgia, private law entities may, within the frame of law, freely enter in agreements and determine any
scope thereof. They may enter in agreements not envisaged under the laws, however, complying thereto.

With regards to the mixed agreements, there were expressed two notions as follows: following to the fits
opinion, for the purposes of interpretation of a mixed agreement, the latter shall be divided into specific
agreements and interpreted separately. According to the second notion, establishment of essence of a
mixed agreement shall occur as per agreement prevailing therein. “Quite often, consolidation of components
of different agreements excludes application of and requires for substitution “native” norms thereof”.15 If an
agreement is deemed as prevailing in a mixed agreement, a decision shall be case sensitive.

Article 340 of the Civil Code shares right the second notion. In particular, in interpreting the mixed
agreements, there are considered the norms related to agreements, which are the closest to essence of

13“The Law of contract”. By G.H. Treitel. Ninth edition. London. “Sweet & Maxwell”.1995, pg. 175.
14D.Samond, D.Williams, “Basics of the Contract Law”. Moscow. “Inostrannaya Literatura” Publishing House. 1955, pg. 26.
15Y.V.Romanets, “System of Agreements in Russian Civil Law”. Moscow. “Yurist”. 2001, pg. 75.
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performance and correspond thereto. “If there is entered in a mixed agreement not envisaged under the law
directly, then legal regulation thereof is ensured through procedures applicable to each contractual type
consolidated therein.”16

Rules of Interpretation of Agreement. As a rule, interpretation of expressions under an agreement is
performed as per rules of interpretation. “Judiciary systems of all states have adopted the established
principles, which guide judges as to interpretation of agreements.”17 However, the situation is different in
the states of German, Roman and Common Laws.

In particular, the German Law family denied legal enforcement of such rules. The Roman Law family provides
for wide range of such principles of interpretation; and as regards to the Common Law system, they are established
under judicial precedents. Legal acts of the states of Nordic Law do not contain any rules of interpretation of
agreements at all. The rules of interpretation of agreements are deemed as widely known provisions and therefore,
“in the Nordic Law, one may meet the rules of interpretation in the judiciary law and doctrine.”18

The international conventions and acts also include covenants on interpretation of agreements, which are
binding for signatory parties to those conventions and acts respectively. I am of the opinion that some rule
may provide for a comprehensive interpretation, if it is subject to a scientific research prior to reinforcement
under the law and that indeed should ensure for proper protection of interests of parties by a court.

The generally acknowledged rules of interpretation of agreements are as follows:
“Objective interpretation” – Expressions or other actions of parties are interpreted in the same way as

if interpreted by men of sense upon same circumstances. The rule is acknowledged by the states of both of
the Continental Law and the Common Law (in the states of the Common Law, the “best guess rule” constitutes
the synonym of objective interpretation). The rule of objective interpretation is included in the relevant
paragraphs of UNIDROIT, PECL and CISG as well. “The simplest, most intuitive economic thinking is close
to being common sense.”19

“Contra Proferentum rule” – If any contractual term set by either party is ambiguous, an interpretation
contradicting interests of such party shall prevail. Upon conclusion of an agreement, the second party may
judge about the will of the first party as per expression thereof. Interests of the second party are subject to
protection, and the said rule serves right therefore; and we may meet it both in the systems of Continental
and Common Laws and the covenants under UNIDROIT and PECL.

“Four corner rule” – In interpreting an agreement, the attention shall be paid to facts anyway being
clearly and neatly expressed and it shall be interpreted within the scope “from all four corners” thereof. The
rule is acknowledged by the Common Law system.

“Par ol evidence rule”  known only to the Anglo-American Law system, following whereto, in general,
any written text may be amended as per verbal indication of a person and which is known as the merger
clause. In interpreting an agreement, application of the parol evidence rule is limited. An agreement may be
interpreted by an oral deposition, if expressions thereunder are ambiguous, dualistic or no exact meaning
thereof may be established.  Application of the parol evidence rule in respect of perfect expressions is
forbidden. If so, an agreement is interpreted through express evidences i.e. the extrinsic evidence. “In
Common Law, literal interpretation of written will is attached the unjustifiably great importance.”20

16O.S.Yoffe, “The Obligation Law”. Moscow. “Yuridicheskaya Literatura”. 1975, pg. 38.
17Comments to the Civil Code of Georgia. III Volume. “Samartali”. Tbilisi. 2001, pg. 159.
18“Principles of European Contract Law”. Part I and II.  The Hague/London/Boston. “Kluwer Law International”.
    2000, pg. 290.
19K.Koch, U.Magnus, P.Winkler  v. Mohrenfels, “International Private Law and Comparative Jurisprudence”.
   Moscow. 3 R.A.Posner “The law and economics of contract interpretation” –
   http://www.law.columbia.edu/center_program/law_economics/wkshops/2004FallTerm?exclusive
   =filemgr.download&file_id=95185&rtcontentdisposition=filename%3DPosner,+Richard+A.+_+Fall+04+WS.pdf
   “Mezhdunarodye Otnoshenya”. 2001, pg. 356.
20V.V.Bezbach, V.K.Puchinskyi, “Basics of Russian Civil Law”. Moscow. “Zertsalo Teis”. 1995, pg. 120.
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Additional circumstances to be considered in interpreting agreements. Expressions under an agreement
are interpreted along with wording of such agreement upon consideration of other circumstances. Such
additional circumstances may precede or follow conclusion of an agreement. Those considerable
circumstances are often reinforced under the law. The Civil Code does not set any additional circumstances
to be considered upon interpretation. Despite it is impossible and inconceivable to set exact definitions of
all of them, but, I believe reference to such circumstances may be only helpful as to courts. Such additional
circumstances shall include as follows:

Pre-contractual negotiations of parties – upon any long-term contractual relationship, parties often
express their will through a Letter of Intent, an Instruction of Proceed, etc. If there exists an agreement by
and between parties, following whereto, application of pre-contractual negotiations is imperatively excluded
upon interpretation of such agreement, such pre-contractual negotiations shall not apply therefore.

Practice established by parties in their relationships – “Performance activity of parties in previous transactions
shall be considered upon determination of specific terms of subsequent transactions.”21 Those rules may not
contradict any legislative covenants. “A practice established in bilateral relationship between parties shall mean
assessment of circumstance, which allows to judge about prior understanding of various provisions under other
preceding agreements by parties.”22 If either party expresses their will for any new interpretation of covenants,
them they shall give a notice thereon to another party through an established procedure.

Actions of parties after entering in agreement – Rights and responsibilities of parties are envisaged
under an agreement. Upon entering in agreement, parties shall act as per essence of such agreement, and
that allows for establishing the parties’ understanding of their rights and responsibilities.

Type and purpose of agreement – A type and a purpose of an agreement simplifies establishment of
essence of expressions thereunder. “Upon determination of a true mutual will of parties and in consideration
of a purpose of agreement, such will shall be established rather for a moment of conclusion of such agreement
than interpretation thereof.”23

Meanings of terms and expressions generally acknowledged in corresponding sectors of the
entrepreneurship – In a specific sector of the entrepreneurship, the certain terms bear different meanings.
“If both an expressive and an acceptor of will belong to a same business circle, then such acceptor may refer
to the fact that s/he construed expressions addressed thereto in the same way as acknowledged by the said
circle.”24 If either party to an agreement does not belong to that sector of business, then the perceptional
ability of such acceptor should be considered.

Interpr etation of Agreement
Customs – In relationships under the Private Law, application of trade customs and traditions shall be

recognized by relevant parties. “Trade customs should apply even if either party is unaware or parties mis-
agree on application thereof. However, if parties agree on contractual covenant that they should not apply
trade customs, then the latter should be binding therefore.”25 For instance, INCOTERMS (International
Commercial Terms), UNIDROIT Principles of International Commercial Contracts, etc. constitute the codes
of trade customs and traditions.

21M.I.Braginskyi , V.V.Vitryanskyi. The above referred work.  pg. 269.
22“Comments to the Civil Code of Russian Federation”. I Volume. (By-Article). Second edition. Executive Editor
   O.N.Sadikov. Moscow. 2002, pg. 827.
23L.Chanturia . The above referred work.  pg. 338.
24Comments to the Civil Code of Georgia. III Volume. pg. 167.
25I.V.Eliseev, “Civil and Legal Regulation of International Trade of Goods”.  Saint Petersburg. “Yuridicheskyi Tsentr
   Press”. 2002, pg. 56.
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Compliance with contractual terms by parties thereto is binding, if parties make the imperative reference
thereto in a contractual wording. “The scope of application of the UNIDROIT Principles is rather wider than
of those under INCOTERMS, since they regulate all general issues of conclusion, performance and/or
consequences of breach of any international contract,”26 while INCOTERMS envisages only basics of
delivery upon international trade.

Good faith and fair entrepreneurship principles – Upon entering in any agreement, parties shall act in
good faith. And the fair entrepreneurship principle, along with the good faith principle, serves for protection
of interests of parties of civil relationships and sustainability thereof. PECL imperatively forbids exclusion
of such obligation from contractual relationships or any limitation thereof.

Comparative and legal analysis of interpretation of agreement. Comparison of national legislation with
the laws of foreign states as regards to interpretation of agreements allows for fixing the similarities and
differences, as well as making various judgements in terms of the law.

The Continental Law with reference to interpretation of agreements. Expressed will and interpretation of
agreements are referred to in relevant Articles of the code known as Major Codifications. For instance, the
German Civil Code (Bürgerliches Gesetzbuch Deutschlands -§133, §157), the German Trade Code (Deutches
Handelsgesetzbuch - §346), the Austrian Civil Code (Allgemeines Bürgerliches Gesetzbuch - §914-916), the
French Civil Code (Code civil des Français - §1156-1164), the Spanish Civil Code (Código Civil de España -
§1281 - 1289).

The Continental Law acknowledges the subjective interpretation method in general, however, there
some cases of choice in favour of expression as well. In particular, in the German and Austrian Civil Codes,
prevalence of the unexpressed will over expressed one of a party is evident in interpreting. The French and
Spanish Civil Codes relevantly consider expression of will as well, but, sometimes, set prevalence of expression
over the will also.

The German Law family (Germany, Austria) does not provide any interpretation rules as to judges. The
interpretation rules are missing in the laws per se, however, that does not mean ignorance of the listing of
certain circumstances to be considered in interpreting. Simply, such listing is little shorter, than in case of the
Roman Law. For instance, the Civil Codes of France and Spain include the whole chapter thereon.

As regards to interpretation of agreements, there exists the applicable Doctrine of Clear and Exact Terms
(“clauses claires et precises”) adopted by the cassation court of France. The said doctrine supports the
objective interpretation method, following whereto, interpretation of any dualistic or irrelevant expression
shall occur as per true or presumable intention of parties; and as to clear and exact expressions, interpretation
is based upon an objective meaning.

The Common Law with reference to interpretation of agreements. Interpretation of agreements is characterized
by the numerous peculiarities in the Common Law. Firstly, those peculiarities are caused by alternate understanding
of the agreement concept in the Common Law per se. For instance, in Common Law, a judge is in charge of
interpretation of unambiguous wording of an agreement, and juries are in charge of interpretation of ambiguous
wordings. And in general, the Common Law acknowledges the objective interpretation method.

The said method is spread over with regard to both the express and unexpress (i.e. implied) agreements.
The first occurs as per actually expressed will of parties, and in case of the second one, the law refers to an
actual state as an agreement. “A direct express agreement is the agreement expressed in words (in writing or
verbally), and an implied agreement is the agreement, whereunder an intention of parties is expressed
through their implicative action.”27

26D.Samond, D.Williams, The above referred work.  pg. 150.
27 H.R.Cheeseman, “Business Law”. Legal, E-commerce, Ethical and International Environments. Fifth edition.
    Upper Saddle River, New Jersey. “Pearson Prentice Hall”.  2004, pg. 192..
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As regards to interpretation of agreements, the modern US Contract Law constitutes both the successor of
the English Contract Law, as well as the bearer of the differing notions. “In the United States, there exist several
sources of the Contract Law, including the Common Contract Law, the Federal Trade Law and the Contract Law
Code.”28 The latter includes the model principles of the Contract Law composed by the nomographers and
despite frequent application thereto by lawyers and judges, it does not constitute the law.

It shall be noted as well that in Anglo-American Law system, along with the Common Law, there is also
operated the so called Equity Law, which constitutes the integrity of consideration differing from the
Common Law to the certain extent. The Equity Law constitutes “the doctrine, which allows judges to adopt
decisions in good faith based upon fairness, moral rights and the natural law.”29 Following to the existing
opinion, the Equity Law rather corrects than contradicts the Common Law.

For instance, while the Common Law prioritizes the objective interpretation of an expressed will, the
principles of the Equity Law sound little different: (1) any breach shall be eliminated by assignment of
remedies to a sufferer; (2) the Equity Law rather appreciates an intention than a form; (3) a justice seeker
shall act justly; (4) a seeker of justice in vindication of justice shall be innocent as to any relationship; etc.

The formed soviet countries with reference to interpretation of agreements. The soviet civil law did not
provide any relevant meaning of interpretation of agreements and until adoption of the principles of the
Civil Law (the so called “Basics of the Civil Law in USSR), there existed no provisions reinforced in law for
regulation of the said matter.

Nowadays, the Civil Codes of formed soviet states recognize the norms that refer to both the express will
and interpretation of agreements. Consideration of the actual amendments gives an interesting picture
based upon the examples from the civil laws of the CIS and the so called Baltic states. In particular, in civil
laws of the said countries, the subjective and objective methods of interpretation of a will and expression
thereof are referred to the almost evenly.

The objective interpretation method is acknowledged by Russian Federation (Art.431), Byelorussia
(Art.401), Uzbekistan (Art.363), Kazakhstan (Art.392), Kyrgyzstan (Art.392), Tajikistan (Art.463), Armenia
(Art.447) and the Ukraine (Art. 213 and 637). In particular, in interpreting an agreement, a court takes into
account literal meanings of terms and expressions thereunder. “If ambiguous, the literal meaning of an
agreement shall be established through comparison of other terms and a general essence of such agreement.”61

If the rules hereinabove do not allow for establishing essence of an agreement, it should be determined
through the true joint intention of parties upon consideration of purpose thereof. Some part of scientists
believes that the said view neatly fixes the true intent of parties, however, one may meet those thinking
otherwise as well. “The literal interpretation mainly rather clarifies expression of will of parties than truth of
their will, which may differ in numerous cases.”30

The Civil Code of Turkmenistan regulates problems faced upon interpretation like the Georgian Civil Code
does, and the Civil Code of Azerbaijan acknowledges both of the interpretation methods (Art.404). Moldova
(Art.715-732), Lithuania (Art.6.193-6.195) and Latvia (Art.1504-1510) refer to the interpretation matter the whole
chapters, whereunder notions related to both of the interpretation concepts are summarized to the certain extent.

At the same time, it shall be noted that except the Civil Codes of Georgia and Turkmenistan, the Civil
Codes of the former soviet states provide for the long list of additional circumstances to be considered in
interpreting. Prior negotiations and correspondence between parties, a practice adopted in mutual
relationships, customs of business relationships, subsequent action of parties, etc. are referred to as above.

28H.R.Cheeseman. “Business Law”. Legal Environment, Online Commerce, Business Ethics and International Issues.
   Sixth edition. Upper Saddle River, New Jersey. “Pearson Prentice Hall”. 2006, pg. 153.
29V.A.Belov. “The Civil Law”. General Part. Textbook. Moscow. JSC “Tsentr Yurinfor”. 2002, pg. 260.
30A.D.Kor etskyi. “Theoretical and Legal Basics Doctrine of Agreement”. Saint-Petersburg. “Yuridichaskyi Tsentr
   Press”. 2001, pg. 176.



124

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi

Finally, the arguments set hereinabove neatly prove topicality of the matter of interpretation of agreements,
as well as necessity and importance of study thereof. We may conclude that interpretation shall not mean
only perfunctory clarification and serve for establishing the essence.
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xelSekrulebis ganmarteba Tanamedrove

qarTul samoqalaqo samarTalSi

sabWoTa periodSi saqarTveloSi xelSekrulebis ganmartebas legaluri xasiaTi
ar gaaCnda. saqarTvelos 1923 wlis samoqalaqo samarTlis kodeqsi da arc saqarTvelos
1964 wlis samoqalaqo samarTlis kodeqsi xelSekrulebis ganmartebis raime saxiT
definicias ar Seicavda. pirvelad saqarTvelos 1997 wlis samoqalaqo kodeqsis 52-
e, 337-e, 338-e, 340-e, 345-e, 350-e muxlebSi hpova adgili garigebisa da xelSekrulebis
ganmartebis zogadma debulebebma, ramac qarTul civilistikaSi dasabami misca
xelSekrulebis axsna-ganmartebis samecniero kvlevas.

dRevandlamde saqarTvelos samoqalaqo kanonmdeblobiT tabudadebul xelSekrulebis
axsna-ganmartebas samecniero kvlevis gza gaexsna. darwmunebiT SeiZleba iTqvas, rom
sasamarTlo praqtikaSi samoqalaqo xelSekrulebebis axsna-ganmarteba dReisaTvis
xSirad arakvalificiuri da mecnierul safuZvels moklebulia. vfiqrobT, amis gamomwvevi
mizezi upirvelesad xelSekrulebis mecnieruli axsna-ganmartebis simwirea, miT ufro,
qarTul enaze. sailustraciod moviyvanT Tbilisis saapelacio sasamarTlos samoqalaqo
saqmeTa palatis 2006 wlis 21 ivlisis #2b/ 801-06 ganCinebas, romlis samotivacio
nawiliT samoqalaqo kodeqsis 421-e muxli (bes cneba) ganmartebulia gaurkvevlad
da damaxinjebulad: `aRniSnuli normis Sinaarsidan, aseve, nasyidobis xelSekrulebis
arsidan gamomdinare, be aris ZiriTadi xelSekrulebis nawili da igi ideba mxareTa
Soris ZiriTadi xelSekrulebis dadebis uzrunvelsayofad~.ZiriTadi xelSekrulebis dadebis uzrunvelsayofad~.ZiriTadi xelSekrulebis dadebis uzrunvelsayofad~.ZiriTadi xelSekrulebis dadebis uzrunvelsayofad~.ZiriTadi xelSekrulebis dadebis uzrunvelsayofad~. vTvliT, rom
sasamarTlo `bes~ namdvil arss rom Caswvdomoda, mas amave kodeqsis 153-e muxlTan
Sepirispirebis gziT unda gaerkvia misi, rogorc uzrunvelyofis saSualebis, aqcesoruli
buneba da mixvdeboda, rom be ZiriTadi xelSekrulebis dadebis uzrunvelsayofad ki
ar ideba, aramed is ukve arsebuli xelSekrulebis moTxovnebis uzrunvelyofis
saSualebaa.

samoqalaqo samarTlis subieqtebi urTierT Soris xelSekrulebas sxvadasxva
formiT deben  _ zepirad, werilobiT, moqmedebiT, umeqmedobiT,  dumiliT da sxva.
dRes eleqtronuli teqnikis arnaxuli ganviTarebis pirobebSi nebis gamovlenis
saSualebebic axal formebs iZens. imisaTvis, rom nebis gamovlenam dasaxul mizans
miaRwios, igi unda gakeTdes garkveviT, araorazrovnad, magram xSiria SemTxvevebi,
roca garigebis monawile mxareebi moqmedebis erTgvarovan formaSi sxvadasxva Sinaarss
deben. raki garigebis namdviloba imazea damokidebuli, sworad gaigo Tu ara meore
mxarem is, risi Tqmac nebis gamomvlen pirs surda, naTeli xdeba, Tu ra mniSvnelovania
meore mxaris mier gamovlenili nebis sworad gageba. mxareebis mier didi mcdelobis
miuxedavad, rom xelSekrulebaSi maTi neba srulyofilad da gasagebad daafiqsiron,
xSirad ar aqceven yuradRebas iseT sakiTxebs, romelTa mniSvneloba maTTvis mxolod
mogvianebiT xdeba cnobili. interpretatoris amocanac swored imaSi mdgomareobs,
rom daadginos da gaarkvios garigebaSi gamoxatuli gaurkveveli momentebi,  sinamdvileSi
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ras gulisxmobdnen mxareebi da sworad gaigo Tu ara kontrahentma meore mxaris
mier gamovlenili neba.

xelSekrulebis ganmartebis aucileblobis Sesaxeb g. SerSeneviCi werda, rom
kontrahentebma raoden yuradRebiT da srulyofiladac ar unda gansazRvron
xelSekrulebaSi TavianTi pirobebi, isini bolomde mainc ver iTvaliswineben yvela im
sakiTxs, romlebic SeiZleba momavalSi wamoiWras. amitom naTeli xdeba, Tu
xelSekrulebis didi nawili, iSviaTi gamonaklisis garda, ratom saWiroebs misi
Sinaarsis ganmartebas. 1

iuridiul literaturaSi ori gansxvavebuli Sexeduleba arsebobs imis Sesaxeb,
Tu ra xerxiTa da saSualebebiT unda ganimartos xelSekruleba. magaliTad, profesor
g. xubuas azriT, ̀ ganmartebis xerxebi erTmaneTisagan SeiZleba ganvasxvavoT ganmartebis
obieqtis mixedviT. magaliTad, kanoni gansxvavebuli xerxebiT unda iyos ganmartebuli,
vidre _ xelSekruleba~2.

aRniSnulis sawinaaRmdegod Jiulio de la morandieri wers: Tu xelSekrulebis
SinaarsSi raime gaugebroba warmoiSva, sasamarTlo valdebulia, imgvaradve ganmartos
is, rogorc _ kanoni. amasTan, is valdebulia, gamoiyenos igive xerxebi da saSualebebi,
ra xerxebsac da saSualebebsac mimarTavs igi kanonis ganmartebis dros, risTvisac igi
valdebulia, pirvel rigSi axsnas mxareTa saerTo, namdvili neba.3 amave azrs iziarebs,
profesori l. Wanturiac da Tvlis, rom garigebis, anu nebis gamovlenis ganmarteba
emsgavseba kanonis ganmartebas. orive SemTxvevaSi zustdeba bundovani, saeWvo azri. igi
gansxvavebas ki mxolod imaSi xedavs, rom kanonis ganmartebas zogadi xasiaTi aqvs, e.i.
savaldebuloa an gamoiyeneba yvelas mimarT da miznad isaxavs kanonis bundovani
adgilebis erTgvari gagebis uzrunvelyofas. garigebis ganmartebis mizani ki ufro
viwroa _ garigebis monawile mxareebs Soris urTierTobis garkveva, amitom amgvar
ganmartebas Zala aqvs mxolod garigebis monawileebisaTvis.4

migvaCnia, rom Jiulio de la morandieri da profesori l. Wanturia sruliad
samarTlianad miuTiTeben kanonisa da xelSekrulebis axsna-ganmartebis erTian bunebaze.
es Tundac imiT aixsneba, rom kanonis ganmarteba, iseve, rogorc xelSekrulebis
ganmarteba, erT mizans emsaxureba. es mizani maTi urTierTmisadagebaa. ganmartebis
obieqtic xSirad analogiuria. magaliTad, araswori, orazrovani gamonaTqvami, amitom
maTi axsna-ganmartebis meTodebic erTnairi iqneba, magaliTad, gramatikuli (sityva-
sityviTi) ganmarteba.

zemoaRniSnulis miuxedavad, SeuZlebelia, ar SevCerdeT im Taviseburebebze, rac,
kanonis ganmartebisagan gansxvavebiT, xelSekrulebis ganmartebisaTvis iyos
damaxasiaTebeli, magram es Tavisebureba exeba ara kvlevis saSualebebsa da xerxebs,
aramed obieqts. kanonis axsna-ganmartebisas davas iwvevs sakiTxi, Tu am ganmartebis
dros ra unda dadgindes, anu ra unda iyos kvlevis sagani _ kanonis neba Tu
kanonmdeblis neba. marTalia, xelSekrulebis axsna-ganmartebis drosac unda dadgindes

1ix. Ã. Øåðøåíåâè÷. Ó÷åáíèêú ðóññêàãî ãðàæäàíñêàãî ïðàâà. Ì . 1912ã. ñòð. 521.
2ix.giorgi xubua. samarTlis Teoria. Tbilisi - 2004 w. gv. 151.
3ix. Æ þë ë è î äå ëà Ì î ð à í ä ü å ð . Ãðàæäàíñêîå ïðàâî  Ôðàíöèè.  Ìîñêâà - 1960 ã. ñòð. 299-300.
4ix. l.Wanturial.Wanturial.Wanturial.Wanturial.Wanturia. Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi. Tbilisi -

 1997w. gv.333.
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oferentisa da aqceptantis neba zogadad, magram aRniSnulis garda mecnierebaSic da
praqtikaSic Cndeba kiTxvebi:  xelSekrulebis ganmartebisas ra aris mTavari? oferentisa
da aqceptantis nebismieri moqmedebis romel etapze unda SeCerdes interpretatoris
yuradReba _ gamovlenil nebasa Tu maT Sinagan nebaze?

magram, sanam uSualod SevexebodeT xelSekrulebis mxareTa nebasa da nebis gamovlenas,
gvinda SevexoT literaturaSi amasTan dakavSirebiT gamoTqmul kidev erT sadavo
sakiTxs, kerZod, romel kategorias ganekuTvneba xelSekrulebis monawile mxareTa
neba da garegnulad gamoxatuli neba _ fsiqologiurs Tu samarTlebrivs? profesori
l. Wanturia Tvlis, rom nebis gamovlena samarTlebrivi cnebaa, samarTlebrivi institutia:
`erTi SexedviT SeiZleba warmoiSvas STabeWdileba, rom nebis gamovlena fsiqologiis
kategoriaa. aseTi azri logikuria, Tu gaviTvaliswinebT imas, rom neba warmoadgens
fsiqologiis kategorias, magram samoqalaqo samarTalSi nebis gamovlenanebis gamovlenanebis gamovlenanebis gamovlenanebis gamovlena     (xazgasma
ekuTvnis l. Wanturias) wminda samarTlebrivi cnebaa, samarTlebrivi saSualeba im
qmedobis gamosaxatavad, romlis mizania gansazRvruli samarTlebrivi urTierTobis
warmoSoba, Secvla an Sewyveta. Tumca es ar gamoricxavs nebis gamovlenis analizisas
fsiqologiisadmi mimarTvas. gansakuTrebiT mniSvnelovania es, roca nebis gamovlenis
naklze an sxvadasxva zemoqmedebis Sedegad gamovlenil nebaze iqneba saubari. miuxedavad
amisa, dRevandel samoqalaqo samarTalSi gabatonebulia Sexeduleba, romlis mixedviTac
nebis gamovlena aris samarTlebrivi cneba, samarTlebrivi instituti.~ 5

profesor lado Wanturias mosazrebas ver daveTanxmebiT ori garemoebis gamo:
pirveli, cnobilia, rom mecnierebis ama Tu im dargis TavisTavadobas, damoukideblobas
misi kvlevis sagani da meTodi gansazRvravs. samoqalaqo samarTlis sayovelTaod
aRiarebuli sagnis cneba mokled SeiZleba ase CamovayaliboT: igi aris qonebrivi da
piradi xasiaTis urTierTSefasebiTi sazogadoebrivi urTierToba, xolo am urTierTobis
kvlevis meTodi mxareTa iuridiuli Tanasworobaa. aRsaniSnavia, rom am TvalsazrisiT
TviT profesori l. Wanturia ar ̀ gamoricxavs nebis gamovlenis analizisas fsiqologiisadmi
mimarTvis~ saWiroebas, anu TviTonve aRiarebs, rom nebis gamovlenis kvleva (Seswavla)
fsiqologiis sagania. Sesabamisad, neba da nebis gamovlena samoqalaqo samarTlis
kvlevis sagnad ver iqneba gagebuli da meore, rogorc citirebuli teqstidanac irkveva,
profesori lado Wanturia `nebis gamovlenas~`nebis gamovlenas~`nebis gamovlenas~`nebis gamovlenas~`nebis gamovlenas~ `nebismieri moqmedebisagan~ `nebismieri moqmedebisagan~ `nebismieri moqmedebisagan~ `nebismieri moqmedebisagan~ `nebismieri moqmedebisagan~ (xazgasma
Cvenia T.s.) damoukideblad ganixilavs, maSin, rodesac igi `nebismieri moqmedebis~`nebismieri moqmedebis~`nebismieri moqmedebis~`nebismieri moqmedebis~`nebismieri moqmedebis~
erT-erT periods Seadgens da misi mTlianisagan amogdeba, saerTod gaugebars gaxdis
nebis da nebis gamovlenis Teoriebs saerTod. magram amiT imis Tqma ki ar gvinda, rom
raki nebismieri moqmedeba fsiqologiis kategoriaa, uari vTqvaT mis gamoyenebaze.
garigeba nebis gamovlenaa da amitom verc samoqalaqo samarTlis mecniereba acdeba
nebelobis problemis kvlevas. magram raki samarTals ar ZaluZs ̀ nebismieri moqmedebis~`nebismieri moqmedebis~`nebismieri moqmedebis~`nebismieri moqmedebis~`nebismieri moqmedebis~
damoukideblad kvleva, saWiro SemTxvevaSi samarTalma mecnierebis Sesabamisi dargis,
mocemul SemTxvevaSi, fsiqologiis mecnierebis miRwevebiT unda ixelmZRvanelos.

rogorc ukve iTqva, xelSekrulebis ganmartebisas did interess iwvevs mxareTa
nebisa da gamovlenili nebis sakiTxi. sxvadasxva dros sxvadasxva qveynis kanonmdeblobas
gansxvavebuli pozicia ekava. erTi upiratesobas aniWebda `nebis Teorias~, meore _

5ix. l.Wanturia.l.Wanturia.l.Wanturia.l.Wanturia.l.Wanturia. Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi. Tbilisi -
 1997w. gv.330.
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`nebis gamovlenis Teorias~. maT Soris gansxvaveba ki imaSi mdgomareobda, rom, roca
neba da nebis gamovlena erTmaneTs ar Seesabameboda, unda garkveuliyo, romeli
TeoriisTvis mieniWebinaT upiratesoba.

Tu Zvel, me-19 saukunis rusul kanonmdeblobas gadavxedavT, xelSekrulebis ganmartebasTan
dakavSirebiT, pirvel rigSi yuradRebas miiqcevs ruseTis imperiis samoqalaqo sjuldebis
1538-e muxli, romlis mixedviTac xelSekrulebis Sesrulebis procesSi misi ganmarteba
unda moxdes sityvasityviTi Sinaarsis mixedviT. Sesabamisad, Tuki xelSekrulebis teqstis
garegnuli mxare eWvs ar iwvevda, sasamarTlo valdebuli iyo, xelSekrulebis sityvasityviT
ganmartebas dasjereboda, xolo Tu xelSekrulebis teqstis garegnuli mxare mniSvnelovan
eWvs iwvevda, xelSekrulebis gansamartad amoqmeddeboda amave sjuldebis 1539-e muxli,
romlis mixedviTac, xelSekrulebis ganmartebisas interpretators unda exelmZRvanela
`keTilsindisierebis~ (äîáðîé ñî âåñòè) principiT.

xelSekrulebis ganmartebis wessa da saSualebebze Tanamedrove rusul samoqalaqo
samarTalSi mecnier iuristTa Soris erTiani azri ar arsebobs.

rogorc m.braginski aRniSnavs, `nebis Teoriis~ mixedviT, xelSekrulebis Sesabamisi
pirobebi ararsebulad aris miCneuli da sasamarTlosTvis mas mniSvneloba ara aqvs,
xolo ̀ nebis gamovlenis Teoriis~ mixedviT, sasamarTlo ugulvebelyofs xelSekrulebaSi
daSvebul Secdomebs da xelSekrulebaSi gadmocemul pirobebs namdvilad aRiarebs,
anu imis namdvilobaSi, rac mxareebma gamoxates xelSekrulebaSi, eWvis Setana aRar
SeiZleba. am debulebas germaneli da rusi specialistebi Sesabamis enaze mxatvrulad
gamoTqvamen: `Ein ann – Wein ort”, ”ñëî âî  íå  âî ð î áåé, âûëåòèò - íå ïîéìàåøü”,6 qarTul enaze
ki es debuleba SesaniSnavi frTiani gamoTqmiT SeiZleba gamovxatoT _ `gafrenil
sityvas ukan ver daibruneb~ da Tu kargad davukvirdebiT mas, advilad  aRmovaCenT,
rom ̀ nebis Teoria~ mimarTulia susti mxaris (Secdenili mxaris) uflebebis dasacavad,
xolo `nebis gamovlenis Teoria~ mimarTulia Secdenilis kontrahentis uflebebis
dasacavad da saboloo jamSi, farTo gagebiT, es meore Teoria icavs garigebas da
Sesabamisad brunvis interesebs.7

nebisa da nebis gamovlenis urTierTSefardebiTi mniSvneloba saerTod garigebebisa
da kerZod xelSekrulebisaTvis didi xania aqtiurad ganixileba specialur literaturaSi.
msjelobis sagani upiratesad imas exeba, Tu ratom da risTvis gaCnda kanonSi nebisa da
nebis gamovlenis poziciis gamomxatveli normebi da raSi mdgomareobs maTi arsi.
mocemul sakiTxTan dakavSirebiT mravali avtoris mier gamoTqmuli sxvadasxva
Sexedulebebis klasifikacias Seecada n. rabinoviCi da isini sam jgufad dayo:8 pirvel
jgufs miakuTvna `nebis Teoriis~ mimdevari avtorebi, romlebic Tvlian, rom roca neba
Secnobadia da SesaZlebelia namdvili azris (Sinaarsis) dadgena, davis warmoSobis
SemTxvevaSi unda mivendoT nebas; meore jgufs miakuTvnebs im avtorebs, romlebic
piriqiT Tvlian, rom upiratesoba unda mieniWos nebis gamovlenas, rom, Tu neba saTanadod
ar aris gamovlenili, arc nebis Sinaarsze msjeloba SeiZleba; da bolos, avtorTa
mesame jgufs ganekuTvnebian isini, romlebic Semoifarglebian mxolod imaze miTiTebiT,
rom gamovlenili neba unda Seesabamebodes nebas, magram ar saxaven sakiTxis gadaWris

6ix. Ï î ê ð î âñêèé È.À.,  Î ñ í î â í û å  ï ð î áëåìû ãðàæäàíñêîãî  ïðàâà .  Ìîñêâà – 2001ã. ñòð. 237.
7ix.     Ì. Áðàãèíñêèé, Â.Âèòð ÿíñêèé, Äîãî âîð í îå  ïðàâî, êíèãà ïåðâà ÿ ,  Ìîñêâà – 2001ã. ñòð. 264.
8ix. Ðàáèí îâè÷ Í .Â . ,  Í åäåéñòâèòåëüíîñòü ñäåëîê è åå ïîñëåäñòâèÿ,  Ëåíèíãðàä -1960ã. ñòð. 6 è
  ï î ñë .
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gzebs. TviT n. rabinoviCi ki mivida im daskvnamde, rom nebis gamovlenisa da nebis
SeuTavseblobis SemTxvevaSi, Tuki neba Secnobadia da xelSekruleba saerTod namdvilad
unda iyos cnobili, upiratesoba unda mieniWos nebas da ara nebis gamovlenas.9

dRes moqmedi ruseTis samoqalaqo kodeqsis safuZvelze, m.braginski ganmartavs,
rom garigeba aris nebelobiTi aqti da rom garigebis safuZvels neba warmoadgens.
swored amitomaa, rom TvalTmaqcuri da moCvenebiTi garigebebi, sadac, erT SemTxvevaSi,
saerTod ar arsebobs neba, xolo meore SemTxvevaSi neba dafarulia da e.i. Seicavs
xarvezs (nakliania),  aseTi garigebebi miCneulia baTil garigebebad da aqedan gamomdinare,
askvnis, rom garigebis namdvilobisaTvis gamovlenili neba unda Seesabamebodes mxaris
namdvil nebas.10

k.cvaigerti da h.kotci ixilaven ra kontinenturi evropis qveynebis kodeqsebis
mier SemoTavazebul xelSekrulebis ganmartebis principebs, ukmayofilebas gamoTqvamen
(gansakuTrebiT ki franguli samoqalaqo kodeqsis mimarT) da saeWvod miiCneven maT
Rirebulebas. kodeqsis amocana ar aris, weren isini, mosamarTlisaTvis praqtikuli
logikis savarjiSoTa krebuli gaxdes da aiZulos igi zepirad iswavlos materialur-
samarTlebriv Sinaarss moklebuli samarTlis gamoyenebis teqnikuri wesebi, aramed
xelSekrulebis ganmartebisas mosamarTle Rrmad unda Caswvdes gansaxilveli saqmis
garemoebas, radgan sakanonmdeblo wesebis nebismieri mSrali ganzogadeba mxolod
Secdomis momtania, amitom ganmartebis wesebi erToblivad unda SeimuSavos sasamarTlo
praqtikam da doqtrinam.11

k.cvaigertisa da h.kotcis franguli samoqalaqo kodeqsisadmi `guliswyroma,~
vfiqrobT, mTlad gamarTlebuli ar unda iyos. marTalia, safrangeTis samoqalaqo
kodeqsis 1157-1164-e muxlebi TviTon ganmartavs nebis gamovlenis zogierT nakls,
magram, Cveni azriT, es ar SeiZleba aRviqvaT rogorc mosamarTleze zemoqmedebisa da
misTvis `teqnikuri wesebis~ dazepirebis mcdeloba. amis naTeli magaliTs iZleva
dasaxelebuli kodeqsis 1156-e muxli, romlis mixedviTac, sasamarTlos sruli
Tavisufleba eZleva xelSekrulebis mxareTa nebis gamovlenis dadgenaSi.

araerTmniSvnelovania germanuli samoqalaqo sjuldebis pirobebi xelSekrulebis
ganmartebasTan mimarTebaSi. sjuldebis 133-e paragrafSi naTqvamia, rom nebis gamovlenisnebis gamovlenisnebis gamovlenisnebis gamovlenisnebis gamovlenis
ganmartebisas unda gairkves xelSekrulebis mxaris WeSmariti neba, rac udavod imaze
mianiSnebs, rom upiratesoba eniWeba nebis gamovlenasnebis gamovlenasnebis gamovlenasnebis gamovlenasnebis gamovlenas, xolo iqve 157-e paragrafSi
vkiTxulobT, rom xelSekruleba unda ganimartos keTilsindisierad, samoqalaqo brunvis
CveulebaTa gaTvaliswinebiTo. am SemTxvevaSi kanoni 133-e paragrafisagan gansxvavebiT
srul Tavisuflebas aniWebs interpretators, upiratesoba mianiWos nebis an nebis
gamovlenis Teorias. swored amis gamo germaneli komparativistebi sinanuls gamoTqvamen,
rom germanulma samarTalma ver gadalaxa nebasa da nebis gamovlenis Teoriebs Soris
arsebuli winaaRmdegoba.12 sinanuls gamoTqvamen imis gamoc, rom praqtikaSi iSviaTia
SemTxvevebi, rodesac SeiZleba partniorTa namdvili nebis dadgena da raki asea,

9ix. Ðàáèíîâè÷ Í .Â.     dasaxelebuli naSromi, iqve.
10ix. Ì. Áðàãèíñêèé, Â.Âèòð ÿíñêèé ..... Äîãî âîð í îå  ïðàâî, êíèãà ïåðâà ÿ ,  Ìîñêâà – 2001ã. ñòð. 170.
11ix. konrad cvaigerti, hain kotci. SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis
 sferoSi. tomi II. Tbilisi _ 2001 w., gv. 87.
12ix. konrad cvaigerti, hain kotci. SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis
 sferoSi. tomi II. Tbilisi _ 2001 w., gv. 89.
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moqmedebs nebis gamovlineba, romlis azri unda Seesatyvisebodes gonieri adamianis
mier masSi Cadebul azrs.

im TaviseburebaTa gamo, rac kontinenturi evropis qveynebis samarTlisagan ganasxvavebs
saerTo samarTals, am ukanasknelze ufro dawvrilebiT SevCerdebiT. inglisisa da
amerikis sasamarTloebSi didi xania damkvidrebulia wesi, romlis mixedviT
xelSekrulebis ganmartebisas mniSvnelovania ara mxareTa neba, aramed misi garegnuli
gamovlinebebi da arasodes gadauxveven am wess. saerTo samarTlis mixedviT,
xelSekruleba gonebis mdgomareoba ki ar aris, aramed moqmedeba da am saxiT unda
gairkves qcevis Sedegi. mxareebi unda gasamarTldnen ara imis mixedviT, Tu ra
Caifiqres, aramed maTi naTqvamis, naweris an namoqmedaris mixedviT. es moTxovna
formalurad yvela samarTlis sistemisaTvis ki aris damaxasiaTebeli, magram inglisur-
amerikuli samarTlisaTvis mas Seuqcevadi xasiaTi aqvs. ingliseli avtorebi j.salmondi
da j.viliamsi werdnen, rom neba, rasac kanoni ama Tu im samarTlebriv Sedegs
ukavSirebs, aris ara faruli, mxaris gamouvleni survili, aramed iseTi neba, rac
imgvarad aris garegnulad gamovlenili, rom dainteresebul pirs da mosamarTles,
romelsac miniWebuli aqvs uflebamosileba, iZulebiTi ZaliT aRWuravs, raTa SeZlos
misi Sinaarsis gageba. Sua saukuneebis saerTo sasamarTlos umaRlesi sasamarTlos
cnobili mosamarTlis _ braienis sityvebiT rom vTqvaT, ̀ adamianis azri rom kontrols
ar eqvemdebareba, es gacveTili WeSmaritebaa, adamianis azrs TviT eSmakic ver gaigebs~.13

analogiur azrs gamoTqvams amerikeli profesori h.laskic: ̀ ramdenadac xelSekruleba
valdebulebis Tavis Tavze nebayoflobiT aRebas efuZneba, oferentis mier winadadebis
gakeTeba unda moxdes xelSekrulebis dadebis ganzraxviT. amitom ganzraxva ofertis
arsebiT pirobas warmoadgens. sasamarTlos mier ganzraxvis Semowmeba mxolod obieqturi
kriteriumebiT xdeba. ganzraxvis subieqtur kriteriums _ Tu namdvilad ra hqonda
mxedvelobaSi xelSekrulebis monawile mxares _ mniSvneloba ara aqvs. ganzraxvis
arseboba-ararsebobis Sesaxeb sakiTxis gadawyvetisas arc erT mxares ara aqvs ufleba,
mtkicebis saxiT gamoiyenos is, Tu ras fiqrobda igi, e.i. rogori iyo misi Sinagani reaqcia
momxdaris mimarT. am sakiTxs saqmisaTvis mniSvneloba ara aqvs, _ askvnis h.laski.14

amrigad, sruli damajereblobiT SeiZleba iTqvas, rom inglisur-amerikuli samarTali
calsaxad da mtkiced icavs xelSekrulebis ganmartebis iseT gagebas, ̀ nebis gamovlenis
Teoria~ rom hqvia.

saqarTvelos 1923 wlis da 1964 wlis samoqalaqo samarTlis kodeqsebi xelSekrulebis
axsna-ganmartebis Semcvel raime normas ar icnobdnen, magram, ra Tqma unda, es ar
niSnavs, rom am periodSi xelSekrulebis axsna-ganmartebebi saerTod ar xdeboda da ar
eqceoda yuradReba, Tumca aqve unda aRiniSnos, rom sabWoTa periodSi nebisa da nebis
gamovlenis Teoriebisadmi damokidebuleba ZiriTadad mkacri da erTgvarovani iyo.
bevri avtori, vinc ki am sakiTxs Seexeboda, mcire komentariT Semoifargleboda imis
Taobaze, rom garigebis monawile mxaris nebis gamovlena unda Seesabamebodes mis
Sinagan namdvil nebas da rom winaaRmdeg SemTxvevaSi garigeba baTilad iqneboda

13ix. Ñà ìî íä  è  Âèëüÿìñ. Îñ í îâû äîãî âî ð í î ãî ïðàâà. ïåðåâî ä  ñ àíãëèèñêîãî .  Ìîñêâà – 1955ã. ñòð. 26
14ix. Ã. Ëàñê. Ãðàæäàíñêîå ïðàâî ÑØÀ. ïåðåâî ä  ñ àíãëèèñêîãî. èçä. èíîñòðàííàÿ ëèòåðàòóðà.
  Ìîñêâà – 1961ã. ñòð. 62. òàìæå ñòð.86.



132

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi

cnobili. 15 aRniSnulidan gamomdinare, daskvnac Sesabamisi keTdeboda, ris mixedviTac
upiratesoba nebis Teorias eniWeboda. saerTod ki, rogorc ukve aRiniSna, nebisa da
nebis gamovlenis Teoriisadmi damokidebuleba araerTgvarovani iyo.

Tanamedrove pirobebSi safrangeTis, germaniis, ruseTisa da sxva qveynebis samoqalaqo
kodeqsebis damokidebuleba xelSekrulebis ganmartebasTan dakavSirebiT, faqtobrivad,
erTnairia. magaliTad, safrangeTis samoqalaqo kodeqsis 1156-e muxlSi gadmocemulia
xelSekrulebis axsna-ganmartebis zogadi debuleba, romlis mixedviTac, `SeTanxmebaTaSeTanxmebaTaSeTanxmebaTaSeTanxmebaTaSeTanxmebaTa
ganmartebisas pirvel rigSi unda gairkves, Tu rogori iyo xelSekrulebisganmartebisas pirvel rigSi unda gairkves, Tu rogori iyo xelSekrulebisganmartebisas pirvel rigSi unda gairkves, Tu rogori iyo xelSekrulebisganmartebisas pirvel rigSi unda gairkves, Tu rogori iyo xelSekrulebisganmartebisas pirvel rigSi unda gairkves, Tu rogori iyo xelSekrulebis
monawile mxareebis ganzraxva da ar SevCerdeT mis sityvasityviT Sinaarsze.~monawile mxareebis ganzraxva da ar SevCerdeT mis sityvasityviT Sinaarsze.~monawile mxareebis ganzraxva da ar SevCerdeT mis sityvasityviT Sinaarsze.~monawile mxareebis ganzraxva da ar SevCerdeT mis sityvasityviT Sinaarsze.~monawile mxareebis ganzraxva da ar SevCerdeT mis sityvasityviT Sinaarsze.~
kodeqsis 1156-e muxlis momdevno 1157-1164-e muxlebi ki xelSekrulebis calkeuli
pirobebis ganmartebebs exeba. magaliTad, 1158-e muxlSi naTqvamia, rom orazrovani gamonaTqvami
ise unda gavigoT, rac ufro metad miesadageba xelSekrulebis Sinaarss; 1162 muxli _
SeTanxmebis saeWvoobisas igi unda ganimartos im mxaris sawinaaRmdegod, romelmac
gamoxata es piroba da im mxaris sasargeblod, romelmac ikisra valdebuleba da sxva.

germaniis samoqalaqo sjuldebaSi xelSekrulebis ganmartebis zogadi debulebebi
or normaSia gadmocemuli _ 133-e da 157-e paragrafebSi. 133-e paragrafSi naTqvamia,
rom `nebis gamovlenis ganmartebisaTvis unda gairkves mxareTa WeSmaritinebis gamovlenis ganmartebisaTvis unda gairkves mxareTa WeSmaritinebis gamovlenis ganmartebisaTvis unda gairkves mxareTa WeSmaritinebis gamovlenis ganmartebisaTvis unda gairkves mxareTa WeSmaritinebis gamovlenis ganmartebisaTvis unda gairkves mxareTa WeSmariti
neba da mxolod sityvasityviTi gamonaTqvamis azriT ar davkmayofildeTneba da mxolod sityvasityviTi gamonaTqvamis azriT ar davkmayofildeTneba da mxolod sityvasityviTi gamonaTqvamis azriT ar davkmayofildeTneba da mxolod sityvasityviTi gamonaTqvamis azriT ar davkmayofildeTneba da mxolod sityvasityviTi gamonaTqvamis azriT ar davkmayofildeT
(ar daveyrdnoT).~ (ar daveyrdnoT).~ (ar daveyrdnoT).~ (ar daveyrdnoT).~ (ar daveyrdnoT).~ am normis Sinaarsobrivi gagrZelebaa 157-e paragrafi _
`xelSekruleba unda ganimartos keTilsindisierebis moTxovnaTa safuZvelzexelSekruleba unda ganimartos keTilsindisierebis moTxovnaTa safuZvelzexelSekruleba unda ganimartos keTilsindisierebis moTxovnaTa safuZvelzexelSekruleba unda ganimartos keTilsindisierebis moTxovnaTa safuZvelzexelSekruleba unda ganimartos keTilsindisierebis moTxovnaTa safuZvelze
da samoqalaqo brunvis CveulebaTa gaTvaliswinebiT.~da samoqalaqo brunvis CveulebaTa gaTvaliswinebiT.~da samoqalaqo brunvis CveulebaTa gaTvaliswinebiT.~da samoqalaqo brunvis CveulebaTa gaTvaliswinebiT.~da samoqalaqo brunvis CveulebaTa gaTvaliswinebiT.~

ruseTis federaciis moqmedma samoqalaqo kodeqsma sxva sityvebiT gaimeora safrangeTis
samoqalaqo kodeqsisa da germaniis samoqalaqo sjuldebis xelSekrulebis ganmartebis
zogadi debulebebi.

sasamarTlos mier xelSekrulebis pirobebis ganmartebisas mxedvelobaSiasasamarTlos mier xelSekrulebis pirobebis ganmartebisas mxedvelobaSiasasamarTlos mier xelSekrulebis pirobebis ganmartebisas mxedvelobaSiasasamarTlos mier xelSekrulebis pirobebis ganmartebisas mxedvelobaSiasasamarTlos mier xelSekrulebis pirobebis ganmartebisas mxedvelobaSia
misaRebi masSi sityvebisa da gamonaTqvamebis sityvasityviTi mniSvneloba.misaRebi masSi sityvebisa da gamonaTqvamebis sityvasityviTi mniSvneloba.misaRebi masSi sityvebisa da gamonaTqvamebis sityvasityviTi mniSvneloba.misaRebi masSi sityvebisa da gamonaTqvamebis sityvasityviTi mniSvneloba.misaRebi masSi sityvebisa da gamonaTqvamebis sityvasityviTi mniSvneloba.
xelSekrulebis pirobebis sityvasityviTi mniSvneloba , bundovanebisxelSekrulebis pirobebis sityvasityviTi mniSvneloba , bundovanebisxelSekrulebis pirobebis sityvasityviTi mniSvneloba , bundovanebisxelSekrulebis pirobebis sityvasityviTi mniSvneloba , bundovanebisxelSekrulebis pirobebis sityvasityviTi mniSvneloba , bundovanebis
SemTxvevaSi, dgindeba mTlianad xelSekrulebis pirobebsa da SinaarsTanSemTxvevaSi, dgindeba mTlianad xelSekrulebis pirobebsa da SinaarsTanSemTxvevaSi, dgindeba mTlianad xelSekrulebis pirobebsa da SinaarsTanSemTxvevaSi, dgindeba mTlianad xelSekrulebis pirobebsa da SinaarsTanSemTxvevaSi, dgindeba mTlianad xelSekrulebis pirobebsa da SinaarsTan
Sepirispirebis gziT.Sepirispirebis gziT.Sepirispirebis gziT.Sepirispirebis gziT.Sepirispirebis gziT.

Tu mocemuli muxlis pirvel nawilSi Semcveli wesebiT ar dgindebaTu mocemuli muxlis pirvel nawilSi Semcveli wesebiT ar dgindebaTu mocemuli muxlis pirvel nawilSi Semcveli wesebiT ar dgindebaTu mocemuli muxlis pirvel nawilSi Semcveli wesebiT ar dgindebaTu mocemuli muxlis pirvel nawilSi Semcveli wesebiT ar dgindeba
xelSekrulebis Sinaarsi, maSin unda gairkves mxareTa namdvili saerToxelSekrulebis Sinaarsi, maSin unda gairkves mxareTa namdvili saerToxelSekrulebis Sinaarsi, maSin unda gairkves mxareTa namdvili saerToxelSekrulebis Sinaarsi, maSin unda gairkves mxareTa namdvili saerToxelSekrulebis Sinaarsi, maSin unda gairkves mxareTa namdvili saerTo
neba xelSekrulebis miznebis gaTvaliswinebiT (ruseTis federaciisneba xelSekrulebis miznebis gaTvaliswinebiT (ruseTis federaciisneba xelSekrulebis miznebis gaTvaliswinebiT (ruseTis federaciisneba xelSekrulebis miznebis gaTvaliswinebiT (ruseTis federaciisneba xelSekrulebis miznebis gaTvaliswinebiT (ruseTis federaciis
samoqalaqo kodeqsis 436-e muxli).samoqalaqo kodeqsis 436-e muxli).samoqalaqo kodeqsis 436-e muxli).samoqalaqo kodeqsis 436-e muxli).samoqalaqo kodeqsis 436-e muxli).

1923 da 1964 wlis samoqalaqo samarTlis kodeqsebisagan gansxvavebiT saqarTvelos
samoqalaqo kodeqsma, kontinenturi evropis qveynebis gamocdilebis gaTvaliswinebiT
garigebis (xelSekrulebis) axsna-ganmartebas sakmao adgili dauTmo. kodeqsis 52-e
muxli gadmogvcems xelSekrulebis ganmartebis zogad pirobebs _ `nebis gamovlenisnebis gamovlenisnebis gamovlenisnebis gamovlenisnebis gamovlenis
ganmartebisas neba unda dadgindes gonivruli gansjis Sedegad da araganmartebisas neba unda dadgindes gonivruli gansjis Sedegad da araganmartebisas neba unda dadgindes gonivruli gansjis Sedegad da araganmartebisas neba unda dadgindes gonivruli gansjis Sedegad da araganmartebisas neba unda dadgindes gonivruli gansjis Sedegad da ara
martooden gamoTqmis sityvasityviTi azridan~. martooden gamoTqmis sityvasityviTi azridan~. martooden gamoTqmis sityvasityviTi azridan~. martooden gamoTqmis sityvasityviTi azridan~. martooden gamoTqmis sityvasityviTi azridan~. magram qarTuli samoqalaqo
kodeqsi xelSekrulebis ganmartebis mxolod zogadi debulebebiT ar kmayofildeba da

15ix. magaliTad, Êðàñàâ÷èêîâ Î.À. â êíèãå Ñîâåòñêîå ãðàæäàíñêîå ïðàâî. òîì - I. ïîä ðåäàêöèåé Î.À.
Êðàñàâ÷èêî âà .  Ìîñêâà – 1985ã. ñòð. 222; À.Ì. Áåëÿê î âà â êíèãå Ñîâåòñêîå ãðàæäàíñêîå ïðàâî .  îòâ.
ðåä. Â.Ï. Ãðèáàíîâ, Ñ.Ì. Êîðíååâ. òî ì  –  I.  Ìîñêâà – 1979ã. ñòð.220; Þ.Ã. Áàñèí â êíèãå Êî ìå íòàðèé
ê ãðàæäàíñêî ìó êî äåêñó Êàçàõñêîé ÑÑÑÐ. èçä. “Êàçàõñòàí” - 1990ã. ñòð.79 da sxva.
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safrangeTis samoqalaqo kodeqsis msgavsad, xelSekrulebis calkeuli pirobebis
ganmartebasac axdens. magaliTad, 337-e muxli iZleva xelSekrulebis calkeuli
gamonaTqvamebis ganmartebis wess: Tu xelSekrulebis calkeuli gamonaTqvamebi SeiZleba
gagebul iqnes sxvadasxvagvarad, maSin upiratesoba unda mieniWos imas, romelic Cveulebriv
miRebulia xelSekrulebis damdebi mxareebis sacxovrebel adgilze. Tuki mxareebs
sxvadasaxva sacxovrebeli adgili aqvT, gadamwyvetia aqceptantis sacxovrebeli adgili,
xolo 338-e muxli mravalmniSvnelovani gamonaTqvamebis ganmartebas exeba: ̀ xelSekrulebaSi
urTierTgamomricxveli an mravalmniSvnelovani gamonaTqvamebis dros upiratesoba unda
mieniWos im gamonaTqvams, romelic yvelaze metad Seesatyviseba xelSekrulebis Sinaarss~.

rogorc vxedavT, kontinenturi evropis qveynebis samoqalaqo kodeqsebi xelSekrulebis
ganmartebas erTgvarovnad axorcieleben. xelSekrulebis ganmartebis momwesrigebeli
normebis sistema ori jgufisagan Sedgeba. pirvels ganekuTvneba zogadi debulebebi,
xolo meore jgufis normebiT mowesrigebulia xelSekrulebis calkeuli pirobebis
ganmartebis Taviseburebebi. amjerad CvenTvis mniSvnelovania xelSekrulebis ganmartebis
zogadi debulebebi, radgan swored isini iwvevs davas rogorc praqtikaSi, ise _ mecnierebaSi.

saqarTvelos samoqalaqo kodeqsis 52-e muxli aRiarebs xelSekrulebis ganmartebis
rogorc nebis Teorias, ise _ nebis gamovlenis Teorias, magram arafers ambobs, Tu
romels unda mieniWos upiratesi ufleba. asea zemoT dasaxelebul sxva kodeqsebSic
da azrTa sxvadasxvaobac amiT aris gamowveuli.

1997 wlis saqarTvelos samoqalaqo kodeqsis amoqmedebamde moqmedi 1964 wlis
samoqalaqo samarTlis kodeqsi, rogorc ukve vTqviT, xelSekrulebis ganmartebis
nebis da nebis gamovlenis Teoriis Sesaxeb arafers werda, magram samarTlis doqtrina
upiratesobas nebis Teorias aniWebda, iqidan gamomdinare, rom nebis gamovlena srul
SesabamisobaSi unda yofiliyo namdvil nebasTan. moqmedma samoqalaqo kodeqsma (muxli
52-e) ara pirdapir, magram mainc erTgvari miniSnebiT gaaZliera nebis gamovlenis
mniSvneloba. amgvari daskvnis saSualebas gvaZlevs 52-e muxlis winadadeba _ `ara
martooden gamoTqmis sityvasityviTi azri~, rac imas niSnavs, rom xelSekrulebis
sityvasityviTi azri yovelTvis unda dadgindes. da mainc imis miuxedavad, rom nebisnebisnebisnebisnebis
gamovlenagamovlenagamovlenagamovlenagamovlena yovelTvis eqvemdebareba Sefasebas, ar niSnavs nebis gamovlenis Teoriis
upiratesobas nebis Teoriis mimarT.

kanonmdeblis saerTo azridan gamomdinare, vfiqrobT, arc nebis Teorias SeiZleba
mieniWos upiratesoba. amis sailustraciod moviyvanoT moCvenebiTi garigeba. magaliTad,
meuRleebma a-m da b-m urTierTSoris moaxdines qonebis gayofa moCvenebiT, im mizniT,
rom a-s kreditorebs moTxovnis dakmayofileba ar moeTxovaT mTliani qonebidan.
Tuki nebis Teoriis primatiT vixelmZRvanelebT, a-sa da b-s Soris dadebuli
xelSekruleba namdvilad unda iyos miCneuli, magram samoqalaqo kodeqsis 56-e
muxli sruliad samarTlianad aRiarebs mas baTil garigebad.

zemoaRniSnulidan gamomdinare, SeiZleba davaskvnaT, rom calsaxad arc `nebis
Teorias~ da arc `nebis gamovlenis Teorias~ ar SeiZleba davuWiroT mxari. amitom
sruliad veTanxmebiT v.riasancevis mosazrebas, rom xelSekruleba aris subieqturi
elementis _ nebis da obieqturi elementis _ nebis gamovlenis erToblioba~. 16

pozicia‚ rom upiratesoba arc nebis Teorias da arc nebis gamovlenis Teorias ar
unda mivaniWoT, ufro advili gasagebi gaxdeba, Tu nebismier moqmedebasnebismier moqmedebasnebismier moqmedebasnebismier moqmedebasnebismier moqmedebas fsiqologiuri

16ix.Ñîâåòñêîå ãðàæäàíñêîå ïðàâî .  Ìîñêâà – 1975 ã. ñòð.195.
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kuTxiT SevxedavT. fsiqologiaSi dadgenilia, rom nebismieri moqmedebanebismieri moqmedebanebismieri moqmedebanebismieri moqmedebanebismieri moqmedeba, subieqtis
mier ganzraxuli, mizandasaxuli, gacnobierebuli moqmedebaa. `subieqti jer Seafasebs
situacias, imsjelebs mis Sesaxeb, am Sefasebis Sedegad gamoitans gadawyvetilebas,
ganizraxavs moqmedebas da am ganzraxvis Tanaxmad imoqmedebs~.17

rogorc vxedavT, nebismieri moqmedeba sami elementisagan, anu rogorc TviT
fsiqologebi uwodeben, sami periodisagan Sedgeba: pirvel periods SesaZlebel moqmedebaTa
gacnobiereba da maTi Sefaseba Seadgens. pirvel periodSi SesaZlebeli moqmedebebi
azrovnebis sagans warmoadgens, subieqti msjelobs sxvadasxva SesaZlebeli moqmedebis
Rirebulebebze. es periodi gonebrivi procesia, rac ar kmara imisaTvis, rom adamianma
imoqmedos. amisaTvis gadawyvetilebis gamotanaa saWiro.

meore periods gadawyvetilebis gamotana Seadgens. Sefaseba, romelic pirvel
periodSi moxda, mxolod mosamzadebeli operaciaa am meore periodisaTvis _
gadawyvetilebis gamotanisaTvis. gadawyvetilebis miReba pirvel periodSi Sesrulebuli
Sefasebis safuZvelze xdeba.

nebismieri moqmedebis mesame periods gadawyvetilebis Sesrulebis periodi Seadgens~.18

nebismieri moqmedebis, rogorc fsiqologiuri kategoriis, pirveli da meore periodi
subieqtis Sinagani, namdvili, WeSmariti nebis gamoxatulebaa, xolo mesame periodi
pirveli da meore periodis Sedegia _ Sinagani nebis gamovlenaa. iseve rogorc
nebismieri moqmedebis mesame periodi ar SeiZleba arsebobdes pirveli da meore
periodis gareSeEmisgan damoukideblad, aseve ar SeiZleba arsebobdes nebis gamovlena
nebis gareSe da piriqiT, amitom isini erTobliobaSi unda ganixilebodes, rac
xelSekrulebis ganmartebis gadawyvetisaTvis niSnavs: raoden mkafiodac ar unda
iyos xelSekrulebaSi sityvasityviTi azri dadgenili, yvela SemTxvevaSi unda gairkves
an vivaraudoT nebismieri moqmedebis pirvel da meore periodSi gaazrebuli nebis
arseboba da piriqiT, pirvel da meore periodSi gaazrebuli namdvili, WeSmariti nebis
dadgena TavisTavad araviTar iuridiul Sedegs ar mogvcems, TuUar gveqna nebismieri
moqmedebis mesame periodi _ Tu raime saxiT ar iqna gamovlenili neba. amitomac nebis
da nebis gamovlenis Teoriebi mxolod erTobliobaSi unda iyos ganxiluli da
romelime maTganisTvis upiratesobis miniWeba, ubralod, SeuZlebelia.

vfiqrobT, aRniSnuli pozicia sruliad Seesabameba venis 1980 wlis konvencias,
romelic, saqonlis saerTaSoriso yidva-gayidvis xelSekrulebaTa Sesaxeb, marTalia,
xelSekrulebis ganmartebis specialur normas ar Seicavs, magram konvenciis me-8
muxlSi ganxilulia mxaris gancxadebis an sxvagvari moqmedebis ganmartebis wesi.
kerZod, konvenciis me-8 muxlis pirvel nawilSi naTqvamia: am konvenciis miznebisaTvis
mxaris gancxadeba an sxvagvari moqmedeba ganixileba misi ganzraxvis Sesabamisad, Tu
meore mxarem icoda an ar SeiZleba ar scodnoda, rogori iyo es ganzraxva.

SeiZleba iTqvas, rom venis konvenciam `nebis Teoriisa~ da `nebis gamovlenis
Teoriebs~ Soris Sualeduri pozicia daikava da amiT ganizraxa erToblivad susti
mxaris uflebebisa da brunvis interesebis dacva da, Sesabamisad, arc nebis da arc
nebis gamovlenis Teorias ar aniWebs upiratesobas.

17ix. r.naTaZe. r.naTaZe. r.naTaZe. r.naTaZe. r.naTaZe. fsiqologiis mokle kursi. Tbilisi _ 1969 w. gv. 270.
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d a s k v n ad a s k v n ad a s k v n ad a s k v n ad a s k v n a

saqarTvelos 1997 wlis samoqalaqo kodeqsis 52-e,  337-e, 338-e da sxva muxlebSi
pirvelad hpova adgili garigebisa da xelSekrulebis ganmartebis zogadma debulebebma,
ramac qarTul civilistikaSi dasabami misca xelSekrulebis axsna-ganmartebis samecniero
kvlevas.

sasamarTlo praqtikis Seswavlam naTeli gaxada, rom sasamarTloebis mier
xelSekrulebis ganmarteba ZiriTadad arasrulyofilad da arasworad xdeba, amitom
winamdebare naSromi am TvalsazrisiTac aqtualuria. mecnierulma axsna-ganmartebam
xeli unda Seuwyos sasamarTlo praqtikaSi xelSekrulebis ganmartebas.

xelSekrulebis ganmartebis Tavisebureba upirvelesad xelSekrulebis monawile
mxareebis nebisa da nebis gamovlenis problemaSi vlindeba. kontinenturi evropis
qveynebis samarTalSi didi xnis davas, Tu xelSekrulebis ganmartebis dros ras unda
mivaniWoT upiratesoba – nebis Tu nebis gamovlenis Teorias, wertili dausva saqonlis
saerTaSoriso yidva-gayidvis xelSekrulebaTa Sesaxeb venis 1980 wlis konvenciam,
romelmac ̀ nebis Teoriisa~ da ̀ nebis gamovlenis Teoriebs~ Soris Sualeduri pozicia
daikava da amiT ganizraxa erToblivad susti mxaris uflebebisa da brunvis interesebis
dacva da Sesabamisad arc nebis da arc nebis gamovlenis Teorias ar aniWebs
upiratesobas.
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INTERPRETATION OF CONTRACT IN CONTEMPORAR Y
GEORGIAN CIVIL  LAW

During the Soviet times, interpretation of contract had no legal framework in Georgia. Neither the civil code of
Georgia of 1923, nor the civil code of Georgia of 1964 gave any contract definition at all. For the first time, a general
provision on interpretation of a transaction or a contract appeared in Articles 52, 337, 338, 340, 345, 350 of the Civil
Code of Georgia of 1997, initiating scientific study of definition of a contract in the Georgian civil science.

Interpretation of a contract tabooed until present by the Georgian civil legislation has now become
subject of scientific study. However, it is without doubt, that in judicial practice, a civil contract is still
frequently given an unqualified interpretation void of any scientific substantiation. We think that the main
reason is insufficiency of scientific definition of a contract and even more so, in Georgian language. A good
illustration of this is decision N2b/801-06 as of 21 July 2006 of the chamber of Tbilisi Court of Appeal for civil
cases providing under its motivation part a vague and distorted interpretation of Article 421 of the Civil
Code (recognition of prepayment). Namely, it is written by the Court: “proceeding from the context of the
referred norm and the essence of the contract on purchase “prepayment” is a part of a prime contract
provided to secure conclusion of a prime contract between the parties” . We believe that had the court
reached to the real essence of “prepayment” it would have, through divergence from Article 153 of the same
Code, clarified accessory nature of prepayment as means of providing security and understood that
prepayment is provided not to secure conclusion of a prime contract, but that it is rather a means of securing
requirement of an already concluded contract.

There are various forms of contracts concluded between subjects of the civil code – verbal, written,
active, inactive, tacit and not tacit contracts and so on. Today, given the unwitnessed progress of electronic
technologies forms of expressing a will are also acquiring new forms. For expression of a will to attain its
goal, it should be made explicitly, unambiguously. However, in real life, it is frequent when parties to a
transaction give a deferent meaning to the same form of action. Since authenticity of a deal depends on
whether or not the other party understands correctly what was meant by a person, who has expressed his
will, it becomes clear that the key here is whether the other party properly understands the will expressed by
such person. In spite of all efforts made by the parties in order to express their will in a contract in an explicit
and understandable way, they often overlook a number of issues the meaning of which they come to realize
later, though. To this end, the task of an interpreter is to clarify ambiguities in a deal made by the parties, to
find out their real import and whether a contracting party has properly understood what was meant under
the will expressed by another party.

G. Shershenevitz wrote of the necessity of providing interpretation of a contract that no matter how
carefully and thoroughly should the counteragents of a contract set forth their terms and conditions in a
contract, yet they are unable to provide for every eventuality that might arise in future. Hence, it becomes
obvious why the context of a large part of a contract, with rare exception, does need to be clarified. 1

There are two different viewpoints in legal literature expressed on how to define a contract.  For instance,
prof. G. Khubua argues that “Ways and methods of defining may vary by a definition object. For instance,
definition of a law should be other than definition of a contract“2.

1See G. Shershenevich. Handbook of Russian Civil Law. Ì. 1912. p. 521.
2See G. Khubua. Legal Theory. Tbilisi, 2004. p. 151.
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In opposite to the above-said, Julio de la Morandieri writes: “If there are any uncertainties in the context
of a contract, the court shall define it as a law using the same ways and methods as when it has to define a
law. To do so, in the first place, it must explain the true common will of the parties”.3 Prof. Lado Chanturia is
of the same opinion and thinks that definition of a transaction i.e. expression of a will resembles interpretation
of a law. What is required in both these cases is to clarify a vague, ambiguous conception with the only
difference that definition of a law is of general nature, ex. it is mandatory or applicable to all and its purpose
is to attain universal understanding of vague points in a law, while definition of a transaction is more narrow
having the purpose to clarify relationship between the parties to a transaction. That’s why such interpretation
is valid for participants of a contract only. 4

I think that Julio de la Morandieri and Prof. Lado Chanturia are absolutely right when referring to the
common nature of definition of a law and a contract. This could be accounted even by the fact that definition
of a law, just like definition of a contract, serve to the same purpose – their interconsistency. Frequently, an
object of definition may also be analogous. For instance, an incorrect ambiguous statement. Thus, the ways
and methods of their interpretation should also be common. For instance, grammatical (literal) interpretation.

Notwithstanding all said above, it is impossible to avoid the specific feature, which as distinct from the
case with a law, might be typical to interpretation of a contract. However, this peculiarity concerns not the
ways and methods of study, but its object. In defining a law, a disputable issue is what should be clarified
i.e. what should rather be made an object of study – a will of Law or a will of legislation. Although in
interpreting a law it is also necessary to define, in general, the will of an offerer and accepter, there is another
question arising both in science and practice – What is principle in defining a contract? What actions of an
offerer and an accepter should be brought into focus of an interpreter – their expressed or internal will?

But before proceeding to the will of parties to a contract and expression of their will, we would like first
to refer to another disputable issue discussed in this connection in the literature, and in particular, that a will
of the parties to a contract and their externally expressed will, falls under a psychological or legal category.
Prof. Lado Chanturia argues that expression of a will is a legal concept, a legal institution. He says that: “At
the first sight, you might form an impression that expression of a will is a psychological category. This is
logical considering that a will is a psychological category, but in civil law, expression of a will (underlined by
Lado Chanturia) is a pure legal concept, a legal means of expressing actions directed at initiation, change or
termination of specified legal relations. However, this does not exclude a possibility of reference to psychology
while analyzing expression of a will. It becomes of paramount importance when it concerns a deficiency in
expressed will, or when a will has been expressed as a result of various impacts. Despite this, an opinion that
expression of a will is a legal concept, legal institution5 is prevailing in the present day civil law.

We can not agree with the opinion of prof. Lado Chanturia because of two circumstances: Firstly, it is
known that self-sustainability, independence of this or another field of science are determined by its subject
and method of research. In brief, a concept of the universally recognized subject of the civil law may be
defined as public privity and personal relations based on reciprocal evaluation, and the method of research
of such relations is legal equality of the parties. It should be noted that to this end Prof. Lado Chanturia
himself does not exclude a necessity, “in analyzing expression of a will, to refer to psychology”, which
means that he recognizes the study of an expression of a will to a subject of psychology. Hence, a will and
expression of a will can not be perceived as a subject of study of the civil law. Secondly, prof. Lado Chanturia
as seen from the quotation, considers “ expression of a will” independently from “ any action” (underlined
by us.), while it forms one of the periods of “any action”  and exempting it from the whole would finally make
the theories of a will and expression of a will incomprehensible in general. However, we do not mean that
since any action is a psychological category we should refuse to use it. Given that a transaction is expression
of a will, the civil law science cannot but study the problem of a will. However, inasmuch as the law is unable

3See Julio de la Morandieri. Civil Law of France. Moscow- 1960. ð. 299-300.
4See Lado Chanturia. Introduction to the General Part of the Civil Law of Georgia. Tbilisi, 1997. p.333.
5See Lado Chanturia. Introduction to the General Part of the Civil Law of Georgia. Tbilisi‚ 1997, p.330.
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to study “any action” independently, it should, if necessary, be guided by the achievements of a relevant
field of science, and in this case, of psychology.

As mentioned above, a will and expression of a will by parties is a subject of great interest in defining a
contract. In this regard, at various times, legislations of various countries had differing positions. Some preferred
“a theory of will”, others ̀ a theory of expression of a will~. The difference between them was that when a will and
expression of a will appeared inconsistent, they had to determine which of these theories to advantage.

Looking through the old Russian legislation of the 19th century, what grasps your attention in connection with
interpretation of a contract, is in the first place is Article 1538 of the civil justice of the Russian Empire under which
in course of implementation of a contract its context should be interpreted literally. Hence, if the face of the text did
not arise any doubts, the court was supposed to content itself with literal interpretation of a contract, and if it did
arise any major suspicions - then Article 1539 of the same civil legislation applied to interpretation of a contract
under which an interpreter of a contract was obliged to be guided by the bona fide principle.

The rule and ways of defining a contract in contemporary Russian civil legislation still remain a disputable
issue.

According to M. Braginski, under the “theory of will” relevant terms of a contract are considered as non-
existent and have no value for the court, and under the “theory of expression of a will” the court ignores
inaccuracies in a contract, while considering terms of a contract to be valid. This means that it is no longer
possible to cast doubt on what the parties have expressed in a contract. German and Russian specialists
refer to this provision figuratively, which in their respective languages sounds as follows: “Ein Mann –
Wein ort”, “Words once spoken you can never recall”.6 A similar expression for this provision exists in
Georgian too. If we go behind the words, we will clearly see that the theory of will is targeted at protection
of the rights of a weak (misled) party and the theory of expression of a will is targeted at protection of the
rights of a counteragent of a misled party and eventually, in a broad sense, this last protects a transaction
and hence, interests of rotation.7

Meaning of intercomparability of a will and expression of a will for a transaction in general, and a contract
in particular, has long been a subject of discussion in special literature. Here, the main point is why, and for
what reason, the norms reflecting position of a will and expression of a will were established in the Law, and
their essence. N. Rabinovich attempted to classify various standpoints expressed by many authors with
regard to this issue, dividing them into three groups:8 the first group consists of the authors supporting the
theory of will, who believe that when a will is recognizable making it possible to identify a real purport, we
should rather trust a will in case of a dispute; the second group consists of the authors, who on the contrary,
believe the priority should be given to the expression of a will arguing that with an improperly expressed will
it is impossible to judge upon its purport; And finally,  the third group of authors do not go beyond making
the only notation that an expressed will should comply with the will, without specifying ways of settlement
of this issue, though. Even N. Rabinovich himself has come to the conclusion that in case of incomparability
of an expression of a will and a will itself, should a will be recognizable and a contract be, on the whole,
considered valid, a priority is to be given to a will and not to expression of a will. 9

On the basis of an effective Russian civil code, M. Braginski explains that a transaction is a voluntary act
and that the basis for such transaction is a will. That’s why misleading and apparent contracts, where in one
case there is no will at all and in another case the will is concealed and hence, is deficient, are considered to
be invalidated transactions. Proceeding from all this, the author concludes that for a transaction to be valid
an expressed will should coincide with the true will of a party.10

6See I.A. Pakrovski, Primary Problems of Civil Law, Moscow – 2001, s. 237.
7See Ì. Braginski, V. Vitrianski , Contract Law, Book I, Moscow – 2001, s. 264.
8See N.V. Rabinovich, Invalidity of transactions and consequences, Leningrad -1960 ð. 6 and further.
9See N.V. Rabinovich, Named paper. Ibidem.
10See Ì. Braginski, V. Vitrianski . Contract Law, Book I, Moscow – 2001, s. 170.
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In their discussion of the principles of interpretation of a contract offered by the codes of continental
Europe, Conrad Tsweigert and Hein Kotz express discontent with (and especially with the civil code of
France) and cast doubt on their value. They write “The object of a code is not to become Handbook in
practical logic for a judge and to make him memorize technical rules of application of a law devoid of any
substantive context, but in defining a contract a judge should go deep into details of the case, as any dry
generalization of legislative rules may only result in a mistake. That’s why interpretation rules should be
worked out jointly by the judicial practice and doctrine.11

We think that “disappointment” of Conrad Tsweigert and Hein Kotz in the French civil code is not quite
righteous. Although Articles 1157-1164 of the civil code of France themselves explain some of the blemishes
in expression of a will, in our opinion it can hardly be perceived as an attempt to influence a judge or make
him learn by heart “technical rules”.. A good evidence of this is Article 1156 of the mentioned code under
which the court is absolutely free in identifying the will of parties to a contract.

Conditions of German legislature are ambiguous with regard to a contract definition. Thus, Paragraph
133 says that when defining expression of a will, a true will of a party to a contract needs to be clarified
which no doubt points at the fact that here preference is given to the expression of a will, ib. Paragraph 157
reads that a contract should be defined bona fide, taking account of the traditional civil rotation. In this case
the Law, in contrast to Paragraph 133, grants full freedom to an interpreter in terms of giving a priority to a
theory of will or expression of a will. This is why, German comparatives regret that German legislation failed
to overcome the controversy between the theories of a will and expression of a will.12 They also regret that
in practice, it is seldom possible to identify a true will of partners and since it is so, expression of a will is
applicable, provided it agrees with the idea put into it by a sensible person.

Due to the peculiarities which distinguish general legislation from that of the countries of continental
Europe, let us consider this last in more detail. In courts of England and the United States they have long
established a rule they would never evade, under which it is not a will of parties to a contract that matters in
interpreting it, but its external manifestations. According to the general legislation, a contract is not a state
of mind, but an action through which to define a result of behaviour. The parties shall be judged not by what
they have conceived, but by what they have said, written or done. Although this requirement is typical for
all legislative systems, for English-American legislature it is irreversible. English authors John Salmond and
James Williams write that a will which is associated by the law to one or another legal outcome, is not a
concealed, unexpressed will of a party, but a will externally expressed so as an interested party and a judge,
entitled to turn it into obligation, are capable to understand its purport.  Citing a famous Judge Brien of the
superior court of the general medieval court: that human though is not controllable is a truism, there is no
making head or tail of it.13

A similar idea is expressed by American prof. Harold Lask: “To the extent to which a contract is based on
voluntary obligation, a proposal should be made by an offerer with intention of concluding a contract,
which makes such intention an essential condition of an offerer. Intention is verified by the court only by
objective criteria. A subjective criterion for an intention – what was really meant by a party to the contract
- does not matter.  While a decision is made as to whether or not an intention existed, none of the parties has
the right to present as evidence what he has meant, i.e. what was his internal reaction to what had happened.
This is of no importance here”, concludes Harold Lask. 14

11See Conrad Tsweigert and Hein Kotz. Introduction to Comparative Jurisprudence in Private Law. Volume II. Tbilisi
   - 2001, p. 87.
12See Conrad Tsweigert and Hein Kotz. Introduction to Comparative Jurisprudence in Private Law. Volume II. Tbilisi
   - 2001, p. 89.
13See Samond and Williams. Principles of Contract Law. Translated from English. Moscow – 1955, s. 26.
14See H. Larsk. Civil Law of the USA. Translated from English. Publication “Inostrannaya Literatura”.  Moscow –
   1961, s. 62. ibidem s.86.
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Thus, we can say with certainty that English-American legislation is explicit and inflexible in its support
of the theory of expression of a will in interpreting a contract.

Georgian civil codes of 1923 and 1964 did not contain any norm on interpretation of a contract, but
naturally this does not mean that at that time contracts were given no interpretation, or paid attention at all.
However, it should also be noted here that during the Soviet period an approach to the theories of a will and
expression of a will was mainly very strict and unambiguous. Many authors who toughed upon this subject,
would not go beyond brief comments that expression of will of a participant in a transaction should coincide
with his true internal will and that failing which, a transaction would be invalidated.15 Proceeding from this,
they would also make a respective conclusion with the priority given to the theory of expression of a will.
But in general, as we have already mentioned, an approach to the theories of a will and expression of a will
was rather inhomogeneous.

Today, civil codes of France, Germany, Russia and other countries have, in fact, the same approach to
definition of a contract. For instance, Article 1156 of the civil code of France contains a general provision on
a contract definition, according to which: in defining a contract, first of all it is necessary to ascertain the
intention of the parties to a contract, and not be limited to literal interpretation of its content.  Subsequent
Articles 1157-164 of the Code address to interpretation of separate terms and conditions of a contract.  For
instance, Article 1158 says that an ambiguous expression should be interpreted in a way that would best
correspond to the content of a contract; Article 1162 – in case of equivocacy of a contract it should be
interpreted in the prejudice of the party, which has expressed such a condition and to the benefit of the
party, which has undertaken an obligation and so on.

In German civil legislature, general provisions on interpretation of a contract are conveyed through two
norms in Paragraphs 133 and 157. Paragraph 133 says: To interpret an expression of a will it is necessary to
clarify a true will of the parties and not be satisfied with (trust) just literal interpretation of the meaning
of an expression. A contextual continuation of this norm is Paragraph 157 “A  contract shall be defined on the
basis of bona fide requirements, while taking account of a traditional civil rotation”.

The effective civil code of the Russian Federation repeated, in other words though, general provisions
of the French and German civil legislature with regard to interpretation of a contract.

In court interpretation of the terms and conditions of a contract, a special attention should be paid to the
literal meaning of the words and expressions therein. Literal meaning of the terms and conditions of a
contract, if vague, are ascertained as compared to the terms and conditions and content of the contract on
the whole.

If the rules contained in the first part of the given Ar ticle fail to ascertain the content of a contract,  then
a true common will of the parties is to be clarified, taking into account purposes of a contract (Article 436
of the Civil Code of the Russian Federation).

In contrast to 1923 and 1964 civil codes, the civil code of Georgia, basing on the experience of the
countries of continental Europe, makes a special focus on interpretation of a transaction (contract). Article
52 of the Code conveys general conditions of interpreting a contract – In defining expression of a will, a will
shall be ascertained as a result of reasonable judgment and not proceeding exclusively from the literal
meaning of the expression. But the Georgian civil code is not content only with general provisions on
interpretation of a contract, and like the French civil code, it also defines separate conditions of a contract.
For instance, Article 337 provides for a rule to interpret separate expressions of a contract: If separate
expressions in a contract can be interpreted differently, ordinarily, a priority is then given to the one accepted
at the place of residence of the parties to a contract. If the parties have different places of residence, a place
of residence of an acceptor is determining; and Article 338 regards  expressions with many meanings: in case

15See for instance, O.A.Krasavchikov in a book “Soviet Civil Law”. Volume I. Edited by O.A.Krasavchikov.
Moscow – 1985, s. 222; À.Ì.Belyakov in the book “Soviet Civil Law”. Chief editor V.P.Gribanov, S.Ì.Korneev.
Volume I. Moscow – 1979, s.220; I.G. Basin in the Book of Comments to the Civil Code of Kazakh SSR,
Publication “Kazakhstan” – 1990, s.79 and etc.
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of mutually exclusive expressions or expressions with many meanings, a priority shall be given to the
expression which best corresponds to the content of a contract.

As we can see, civil codes of the continental Europe provide for a likewise interpretation of a contract.
A system of norms regulating contract definition consists of two groups. General provisions belong to the
first group and the norms belonging to the second group govern interpretation of peculiarities of separate
conditions of a contract. This time we will focus on general provisions as they are the subject of disputes
both in practice and science.

Article 52 of the civil code of Georgia recognizes both a theory of a will and a theory of expression of a
will in interpretation of a contract, but says nothing as to which one of them should be given a priority. Such
is indeed the case with other codes referred to above, which is actually a cause of difference in opinions.

Before the Georgian civil code of 1997 was entered into force, the 1964 civil code, as we have already
mentioned, said nothing about the theories of a will and expression of a will in interpretation of a contract,
but the doctrine gave preference to the theory of a will given that expression of a will were in full compliance
with the true will.  Although indirectly, the effective civil code (Article 52), somewhat increased the importance
of expression of a will.  The grounds for such assumption were produced by citation from Article 52 ‘not
only literal meaning of an expression~, which means that a literal meaning of a contract shall be ascertained
in any case. Still, despite the fact that expression of a will is always subject to evaluation it does not make
the theory of expression of a will superior to a theory of a will.

Proceeding from the general idea of the legislation, we think that neither should the theory of a will be
considered superior. A good example to illustrate this is an apparent transaction. For instance, husband and
wife (A and B) have apparently divided property between themselves so that the creditors would not
demand from A to satisfy their claim out of the entire property. Guided by the primacy of the theory of a will,
a contract concluded between A and B shall be considered valid, but Article 56 of the civil code will be
absolutely fair in recognizing it to be an invalid transaction.

Proceeding from all said above, we may conclude that neither a theory of a will nor a theory of expression
of a will can be supported explicitly. That’s why we fully agree with V. Riazantsev, who argues that a contract
is a combination of a subjective element – will and objective element – expression of such will”. 16

A position of granting no advantage to either a theory of a will or a theory of expression of a will become
even better understandable if any action is perceived from the standpoint of psychology. Psychology
stated that any action, as psychologists call it, is intended, purposive, realized by a subject. “A subject first
evaluates the situation, discusses it, and then on the basis of this discussion, makes a decision, intends an
action and acts according to his intention”.17

As we see, any action consists of three elements, or as psychologists would say, of three periods: the
first period is realization of possible actions and their evaluation... Possible actions during this first period
are subject of thinking – a subject reflects upon the value of various possible actions. This is a mental period
which is not enough to make a person act.  To do so, the subject must take a decision.

The second period is taking a decision. Evaluation that took part during the first period is only a
preparation for this second period – for drawing a decision. A decision is made on the basis of evaluation
done during the first period...

The third period for any action is implementation of a decision”.18

The first and the second periods of any actions as psychological category is expression of an internal,
real, true will of a subject, while the third period is an outcome of the first two periods – expression of an
internal will. Like the third period of any action may not exist independently, without the first and the second
periods, so expression of a will may not exist without a will, and vice versa. That’s why they should be

16See “Soviet Civil Law”. Moscow – 1975, p.195.
17See R.Natadze. A Brief Course of Psychology. Tbilisi – 1969, p. 270.
18See. R.Natadze. References.  pp. 272-273.
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considered as a whole. For a decision on interpretation of a contract, it means: no matter how clearly a literal
meaning is defined in a contract, we should in all cases   ascertain or assume existence of a will realized
during the first and second periods of any action, and vice versa - ascertainment of a realized, real and true
will during the first and the second periods shall not give us any legal outcome by itself, unless a will is
expressed in any form. That is why the theories of a will and expression of a will should be considered as a
whole, without granting a priority to either of them, which is simply impossible, though.

We think that the referred position is in full compliance with the Vienna convention of 1980. Although
this Vienna convention of the UN on international sale-purchase of goods does not contain special norm to
define a contract, Article 8 of the convention considers definition of a declaration or any other action of a
party. Namely, Part I of the convention reads: for the purposes of this convention, a declaration or any other
action of a party shall be considered on the basis of his intention, if the other party knew or should have
known of such intention.

One could say that the Vienna convention occupies an interim position between the theory of a will and
the theory of expression of a will, thus intending to protect both weak party and rotation interests, and
naturally granting no priority to either of these theories.

CONCLUSION

Articles 52, 337, 338 of the Civil Code of Georgia of 1997 and others, for the first time provide for general
provisions on interpretation of a transaction and a contract, initiating scientific research of a contract
definition in the Georgian civil science.

Study of a judicial practice made it clear that interpretation of a contract by courts is mainly incomplete
and wrong, making this paper essential in this aspect too. Scientific explanation would contribute to formation
of definition of a contract in judicial practice.

Specific nature of a contract definition is first of all exhibited in the will of its participants and the problem
of expression of such will. In the laws of countries of continental Europe a long-term dispute on whether a
theory of will or expression of such will should be regarded  a priority, was solved by the 1980 Vienna
convention on international sale and purchase of goods, which took an intermediate position between the
theories of a will and expression of such will, thus altogether setting forth protection of a week party rights
and rotation interests and hence, granting no advantage either to a theory of a will or of expression of such
will.
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     dauswrebeli gadawyvetileba qarTul da ucxour

kanonmdeblobaSi

sasamarTlos meSveobiT samoqalaqo uflebebis dacva xorcieldeba am uflebebis
aRiarebiT, SesaZloa, im mdgomareobis aRdgeniT, romelic uflebis darRvevamde arsebobda,
an uflebis damrRvevi moqmedebis aRkveTiT, anda samarTalurTierTobis SecvliT an
SewyvetiT da sxva. swored am mizniT, sasamarTlos gamoaqvs gadawyvetileba, romelic
TavisTavad warmoadgens uflebebis dacvis aqts.

sasamarTlo gadawyvetileba aris marTlmsajulebis aqti. sasamarTlo gadawyvetileba
unda iyos gasagebi da Seicavdes konkretul daskvnebs. sasamarTlom Tavisi
gadawyvetilebiT sabolood unda gadawyvitos mxareTa dava da zustad gansazRvros
maT Soris arsebuli uflebebi da movaleobebi.

samoqalaqo saqmeze gamotanili sasamarTlo gadawyvetilebebidan erT-erTi
dauswrebeli gadawyvetilebaa, romelic sasamarTlos gamoaqvs procesze mxaris
gamoucxadeblobis SemTxvevaSi, gamocxadebuli mxaris Suamdgomlobis safuZvelze.

wina saukunis dasawyisSi moRvawe, cnobili profesor i.e.engelmanis mosazrebiT,
dauswrebeli gadawyvetileba saproceso kanonmdeblobaSi SemoRebuli iyo, raTa
mopasuxes gadaketvoda sasamarTloSi gamoucxadeblobis meSveobiT sasamarTlo
gadawyvetilebisagan Tavis aridebis SesaZlebloba. XV-XVI saukuneebSi italiur da
Semdeg germanul kanonmdeblobaSi mxaris procesze iZulebiTi moyvanis sanqciebi
Secvlili iyo im normebiT, romlebic mopasuxis procesze gamoucxadeblobas ixilavda
imis pirobad, rom mosarCeles SeeZlo sasamarTloSi waredgina Tavisi mtkicebulebebi
da daskvnebi, romelTa safuZvelze sasamarTlo gamoitanda gadawyvetilebas. Zalian
xSirad aseT calmxriv safuZvelze miRebuli gadawyvetileba SesaZloa usamarTlo
yofiliyo, magram maSindeli Sexedulebis mixedviT, sasamarTloSi gamoucxadeblobis
safuZvelze miRebuli gadawyvetileba aRar eqvemdebareboda Secvlas. usamarTlobis
am niuansis aRmofxvras xeli Seuwyo dauswrebeli warmoebis maregulirebeli normebis
ganviTarebam frangul procesSi, rodesac dadginda, rom dauswrebeli gadawyvetilebis
Secvla SesaZlebeli iyo mopasuxis gamocxadebiT saqmis ganxilvaze. germanul da
Semdeg avstriul kanonmdeblobaSi dauswrebeli warmoeba ufro ganviTarda im
mimarTulebiTac, rom dauswrebeli gadawyvetilebis gamoyeneba SesaZlebeli gaxda
mosarCelis mimarTac, ise, rom gamocxadebuli mxaris Suamdgomlobis safuZvelze
sasamarTlos yuradRebis miRma rCeboda gamoucxadebeli mxaris daskvnebi da saqme
wydeboda mxolod gamocxadebuli mxaris wardgenili mtkicebulebebisa da daskvnebis
safuZvelze. Tumca, aqve SesaZlebeli iyo aseTi dauswrebeli gadawyvetilebis Secvla,
Tu gamoucxadebeli mxare gancxadebiT mimarTavda sasamarTlos, rom igi gamocxaddeboda
procesze SejibrisaTvis.1

1È .....Å.....Ýíãå ë ü ìà í ú. . . . . Êóðñ ðóññêî ãî  ãðàæäàíñêî ãî  ñóä î ïð îèçâî äñòâà. Þðüåâú. 1912. ñò. 370.
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sayuradReboa, rom daaxloebiT msgavsi ganviTareba hpova dauswrebelma warmoebam
rusul procesSic. me-20 saukunis dasawyisSi rusul kanonmdeblobaSi dauswrebeli
gadawyvetileba iyo iseTi gadawyvetileba, romelic miiReboda sasamarTlos mier
gamoZaxebuli gamoucxadebeli mopasuxis monawileobis gareSe, romelsac hqonda
SesaZlebloba, waredgina sasamarTloSi Tavisi mosazrebebi, Tumca, es ar gaakeTa.
mosarCelis mimarT aseTi gadawyvetileba SesaZloa gamotanili yofiliyo mxolod
maSin, rodesac igi sasamarTloSi Setanili Segebebuli sarCelis gamo pirobiTad
mopasuxe xdeboda procesSi.2

im qveynebis saproceso kanonmdeblobis mixedviT, romlebic Seicavs dauswrebeli
warmoebis maregulirebel normebs, dauswrebeli warmoebis arsi mdgomareobs sasamarTlos
mier gamoZaxebuli, arasapatio mizeziT gamoucxadebeli mxarisadmi garkveuli sanqciis
gamoyenebaSi. es sanqcia ki gamoixateba sasamarTlo ganxilvis gareSe iseTi gadawyvetilebis
miRebaSi, romelic ar esadageba da ewinaaRmdegeba gamoucxadebeli mxaris interesebs.
am wesidan SeiZleba gamonakliss warmoadgendes garemoebebi, rodesac dauswrebeli
gadawyvetilebis gamotanisas mxaris gamoucxadeblobis faqtis garda saWiroa sasarCelo
moTxovnebis safuZvlianobis winaswari Semowmeba, rogorc, magaliTad, es dRes saqarTveloSia
dadgenili, anda, is SemTxveva, rodesac dauswrebeli gadawyvetileba gamodis gamocxadebuli
mxaris mier wardgenili mtkicebulebebis Semowmebis Semdeg, aseve, rodesac dauswrebeli
gadawyvetileba SeiZleba, gamovides ara mxolod gamocxadebuli mxaris mier wardgenili,
aramed saqmeSi arsebuli yvela mtkicebulebis Sefasebis Sedegad.

rodesac process eswreba mxolod erTi mxare, rasakvirvelia, praqtikulad SeuZlebeli
xdeba saqmis garemoebebis srulyofili gamokvleva da Sefaseba, radgan erTi mxaris
pozicias oponirebas ar uwevs meore mxare Tavisi mtkicebulebebiTa da mosazrebebiT.
am TvalTazrisiT, dauswrebeli gadawyvetileba, ra Tqma unda, ver iqneba realobis
amsaxveli, Tumca igi TiTqmis im erTaderT qmediT saSualebad gvevlineba, romlis
meSveobiTac SesaZloa daisajos arakeTilsindisieri mxare, romelic yovelgvari sapatio
mizezis gareSe Tavs aridebs saqmis ganxilvaSi monawileobas. im SemTxvevaSi, Tu
mxare moisurvebs procesSi CarTvas, kanonmdeblobaTa umravlesoba dasaSvebad miiCnevs
dauswrebeli gadawyvetilebis gasaCivrebas da saqmis ganxilvis SesaZleblobas. aq
sayuradRebo swored is garemoebaa, rom mxaris procesze gamoucxadebloba SeiZleba
gaigivdes misi mxridan survilis arqonasTan _ monawileoba miiRos saqmis ganxilvaSi.

dauswrebeli gadawyvetileba erT-erTi im axal institutTagania, romlebic
damoukidebeli saqarTvelos samoqalaqo kanonmdeblobaSi gamoCnda. es instituti
Cvens kanonmdeblobaSic TiTqmis igive saxiTaa warmodgenili, rogorc ganviTarebul
qveynebSi. es aris SesaZlebloba, rodesac dauswrebeli gadawyvetileba SesaZloa
gamovides rogorc mosarCelis, ise _ mopasuxis winaaRmdeg meore mxaris procesze
gamoucxadeblobis SemTxvevaSi, roca aseTi gamoucxadebloba xdeba kanonmdeblobiT
dadgenili wesiT Setyobinebis miuxedavad. gamocxadebuli mxare Suamdgomlobas
ayenebs sasamarTlos winaSe dauswrebeli gadawyvetilebis gamotanis Taobaze. rac
SesaZlebelia rogorc pirveli, ise _ saapelacio instanciis sasamarTloSi.

saqarTvelos samoqalaqo saproceso kodeqsis 230-e muxlis Zveli redaqciis
mixedviT, Tu sasamarTlos mTavar sxdomaze ar gamocxaddeboda mopasuxe, romelsac

2iqve gv.373.
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gaegzavna kodeqsiT dadgenili wesiT Setyobineba, maSin sarCelSi miTiTebuli faqtobrivi
garemoebebi damtkicebulad iTvleboda da sasamarTlo gamoitanda dauswrebel
gadawyvetilebas. es Teoriulad TiTqos gamarTuli muxli, rogorc aRmoCnda, praqtikaSi
SesaZloa, sakmaod bevri arasasurveli Sedegis matarebeli yofiliyo, ris gamoc
SemdgomSi is daixvewa da mopasuxis mxolod gamoucxadebloba dRes aRar SeiZleba,
gaxdes arc dauswrebeli gadawyvetilebis gamotanis da miTumetes arc sarCelis
upirobod dakmayofilebis safuZveli.

Tu sasamarTlos mTavar sxdomaze ar gamocxaddeba mosarCele, romlisTvisac
saproceso kodeqsiT dadgenili wesiT cnobili iyo aseTi sxdomis Sesaxeb, mopasuxis
Suamdgomlobis safuZvelze sasamarTlom SeiZleba, gamoitanos dauswrebeli
gadawyvetileba sarCelis dakmayofilebaze uaris Tqmis Sesaxeb. aseT SemTxvevaSi
dauswrebeli gadawyvetilebis gamotanisaTvis aucilebel pirobas warmoadgensMori
garemoebis Tanxvedra: procesze gamocxadebulma mopasuxem sasamarTlos winaSe daayenos
dauswrebeli gadawyvetilebis gamotanis Sesaxeb Suamdgomloba da mosarCele mxaris
gamoucxadebloba ar iyos ganpirobebuli misTvis uwyebis gaugzavnobiT, anu ar
arsebobdes dauswrebeli gadawyvetilebis gamotanis samoqalaqo saproceso kodeqsiT
gaTvaliswinebuli damabrkolebeli garemoebebi.

ar SeiZleba, yuradReba ar mivaqcioT iseT garemoebas, rodesac sasamarTlo procesSi
monawileobs erTze meti mosarCele. uTuod sainteresoa, rogor SeiZleba gansaxilveli
saqme gadawydes maSin, rodesac ramdenime mosarCelidan procesze ar gamocxaddeba
erTi an meti mosarCele. aq aucileblad gasaTvaliswinebelia, rogori safuZveliT
xdeba  Tanamonawileoba mosarCelis mxares. im SemTxvevaSi, rodesac es Tanamonawileoba
Semdgaria samoqalaqo saproceso kodeqsis 86-e muxlis 1-li nawilis `b~ da `g~
punqtebis safuZvelze, anu rodesac sasarCelo moTxovnebi gamomdinareobs erTi da
imave safuZvlidan; sasarCelo moTxovnebi erTgvarovania, miuxedavad imisa, erTgvarovania
Tu ara maTi safuZveli da sagani. logikuria, rom erT-erTi Tanamonawilis
gamoucxadeblobisas sruliad SesaZlebelia, meore mxaris Suamdgomlobis safuZvelze
sasamarTlom gamoitanos dauswrebeli gadawyvetileba.

rac Seexeba samoqalaqo saproceso kodeqsis 86-e muxlis 1-li nawilis `a~
punqtis safuZvelze warmoSobil Tanamonawileobas, anu rodesac sarCeli SeiZleba
wardgenil iqnes ramdenime mosarCelis mier erTad an ramdenime mopasuxis winaaRmdeg,
Tu sarCelis sagans saerTo ufleba warmoadgens, aq ra Tqma unda, SeuZlebelia am
urTierTobis yvela subieqtis monawileobis gareSe iqnes ganxiluli saqme. Sesabamisad,
roca procesze ar cxaddeba erT-erTi Tanamonawile, an Tundac ramdenime, maSin,
rodesac erTi Tanamonawile mainc mivida procesze, es ar SeiZleba, gaxdes dauswrebeli
gadawyvetilebis gamotanis safuZveli, radgan aseT SemTxvevaSi erTi Tanamonawilis
gamocxadeba gulisxmobs yvela Tanamonawilis gamocxadebas da sasamarTlos SeuZlia
saqme arsebiTad gadawyvitos ara dauswrebeli, aramed Cveulebrivi gadawyvetilebiT.

uTuod sayuradReboa garemoeba, rodesac mosarCelis gamoucxadeblobis SemTxvevaSi,
sasamarTlo sxdomaze misul mopasuxes ar dauyenebia sasamarTlos winaSe Suamdgomloba
dauswrebeli gadawyvetilebis gamotanis Taobaze. samoqalaqo saproceso kodeqsis
229-e muxlis me-2 nawilis Sesabamisad, aseT dros sasamarTlo ganCinebiT an
ganuxilvelad datovebs sarCels, anda Tu mopasuxe ar eTanxmeba sarCelis ganuxilvelad
datovebas, sxva droisaTvis daniSnavs saqmis ganxilvas. aqve zemoT miTiTebuli norma
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akeTebs imperatiul gancxadebas, rom mosarCelis ganmeorebiT gamoucxadeblobis
SemTxvevaSi sasamarTlo gamoitans dauswrebel gadawyvetilebas. garda imisa, rom
normis es nawili marTlac Zalian kategoriulia, Cveni azriT, aq sxva garemoeba ufro
sayuradReboa. kerZod ki is, rom aseT SemTxvevaSi saWiro aRar aris dauswrebeli
gadawyvetilebis gamotanisTvis erT-erTi aucilebeli piroba _ procesze gamocxadebuli
mxaris Suamdgomloba dauswrebeli gadawyvetilebis gamotanis Taobaze. miTiTebuli
norma aSkarad mianiSnebs imaze, rom araTu mxaris Suamdgomloba, aramed misi Tanxmobac
ki aRar aris aseT SemTxvevaSi saWiro da sasamarTlos SeuZlia, Tavad gamoitanos
dauswrebeli gadawyvetileba, Tumca aq kvlav aucilebel pirobad rCeba im garemoebis
garkveva, iyo Tu ara procesze gamoucxadebeli mosarCele sasamarTlo sxdomaze
mowveuli samoqalaqo saproceso kodeqsiT dadgenili wesebis Sesabamisad? xom ar
arsebobda iseTi dauZleveli Zala, romelsac SeeZlo, xeli SeeSala mxaris sasamarTloSi
gamocxadebisTvis da aseTi garemoebebi cnobili gaxda sasamarTlosTvis?  droulad
Tu ecnoba gamoucxadebel mxares saqmis faqtobrivi garemoebebis Sesaxeb, anda ar
arsebobs sarCelis aRZvris winapirobebi.

saqarTvelos samoqalaqo saproceso kodeqsi calke exeba mopasuxis gamoucxadeblobis
SemTxvevas. 230-e muxlis axali redaqciis mixedviT, sarCelis dakmayofilebis Taobaze
dauswrebeli gadawyvetilebis gamotanis aucilebel pirobas warmoadgens sasamarTlos
winaSe mosarCelis Suamdgomloba aseTi gadawyvetilebis gamotanis Sesaxeb (rac
Zveli redaqciis mixedviT, SesaZloa arc ki igulisxmeboda). amasTan, aseve aucilebelia,
rom sarCelSi miTiTebuli is faqtobrivi garemoebebi, romlebic mopasuxis
gamoucxadeblobisa da mosarCelis Suamdgomlobis Sedegad damtkicebulad iTvleba,
iuridiulad amarTlebdes sasarCelo moTxovnas. winaaRmdeg SemTxvevaSi sasamarTlo
ar daakmayofilebs mosarCelis sarCels.

aqve, rasakvirvelia, gasaTvaliswinebelia is garemoebac, rom gamoucxadebeli
mopasuxisaTvis cnobili unda yofiliyo kanonmdeblobiT dadgenili wesiT sasamarTlo
sxdomis Taobaze da, aseve, ar arsebobdes dauswrebeli gadawyvetilebis gamotanisaTvis
sxva zemoT aRniSnuli damabrkolebeli garemoebebi.

saproceso kodeqsis miTiTebuli muxlis Zveli redaqcia ratomRac gamoricxavda
dauswrebeli gadawyvetilebis gamotanisaTvis or pirobas: pirveli _ gamocxadebuli
mosarCelis Suamdgomlobas da meore _ rac yvelaze mniSvnelovania, sasarCelo moTxovnisa
da safuZvlis safuZvlis kavSirs (anu sarCelSi miTiTebul faqtobriv garemoebebs
damtkicebulad da sarCelis dakmayofilebis Sesaxeb dauswrebeli gadawyvetilebis
gamotanis safuZvlad miCneva), maSin, rodesac sarCelis es garemoebebi SesaZloa sruliad
araadekvaturi yofiliyo sasarCelo moTxovnasTan mimarTebaSi,  misasalmebelia, rom
kodeqsis am normam ufro daxvewili da realobasTan Sesabamisi Sinaarsi SeiZina, riTac
praqtikulad gamoiricxa aralogikuri, dausabuTebeli sarCelebis dakmayofileba
dauswrebeli gadawyvetilebis meSveobiT. Tu sarCelSi miTiTebuli faqtobrivi garemoebebi
iuridiulad ar amarTlebs mosarCelis moTxovnas, aseT SemTxvevaSi, samoqalaqo saproceso
kodeqsis komentaris mixedviT, `sasamarTlom unda gamoitanos ara dauswrebeli, aramed
Cveulebrivi gadawyvetileba, romliTac uari unda eTqvas sxdomaze gamocxadebul
mosarCeles sarCelze.”1. marTalia, saproceso kodeqsi calsaxad ar ganmartavs, am

3T.liluaSvili, v.xrustali. T.liluaSvili, v.xrustali. T.liluaSvili, v.xrustali. T.liluaSvili, v.xrustali. T.liluaSvili, v.xrustali. saqarTvelos samoqalaqo saproceso kodeqsis komentari. Tbilisi,
 2007. gv.392.
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miTiTebul SemTxvevaSi sasamarTlos mier miRebuli gadawyvetileba dauswrebeli Tu
Cveulebrivi gadawyvetilebis saxes unda atarebdes, magram Znelia ar daeTanxmo kodeqsis
komentaris avtorebs, rodesac isini aseT mosazrebas gamoTqvamen da Tu es kodeqsSic
dafiqsirdeba, dazustdeba saqmiswarmoebis wesic.

germanuli kodeqsis mixedviT gaTvaliswinebulia mopasuxis sarCelisagan da, Sesabamisad,
dauswrebeli gadawyvetilebis miRebisagan Tavdacvis Taviseburi wesebi, romelTa
gauTvaliswinebloba mopasuxis mxridan da Semdeg zepir ganxilvaze gamoucxadebloba
aadvilebs mosarCelis sasargeblod dauswrebeli gadawyvetilebis gamotanas. aRniSnuli
kodeqsis 276-e paragrafi uTiTebs, rom, Tu sasamarTlom ar daniSna saqmis mosamzadebeli
mosmena, sarCelis Cabarebisas mopasuxes winadadeba eZleva, Tu apirebs sarCelisagan
Tavdacvas, werilobiT Seatyobinos amis Taobaze sasamarTlos sarCelis gadacemidan
aucileblad ori kviris vadaSi. mopasuxes aseve eniSneba damatebiT ori kviris vada,
raTa man sasamarTloSi waradginos Sesagebeli sarCelze, romelic Semdeg gaegzavneba
mosarCeles gasacnobad da sapasuxod. xolo 331-e paragrafis me-3 nawilis Sesabamisad,
Tu mopasuxem gauSva dadgenili vada da sasamarTlos droulad ar Seatyobina, surs
Tu ara Tavdacva sarCelisagan, maSin sasamarTlo mosarCelis Suamdgomlobis safuZvelze
adgens saqmis ganxilvas zepiri mosmenis gareSe da ra Tqma unda, mosarCeles ufro
uadvildeba gamoucxadebeli mopasuxis winaaRmdeg dauswrebeli gadawyvetilebis miReba
sarCelis dakmayofilebis Taobaze.4

sayuradReboa, rom germaniis samoqalaqo saproceso kodeqsis debulebaTa msgavsad,
saqarTvelos samoqalaqo saproceso kodeqsis normebiT, aseve, gaTvaliswinebulia
saqmis mosamzadebel etapze mopasuxisaTvis sarCelisa da TandarTuli dokumentebis
aslebis gagzavna, raTa mopasuxe gaecnos mis winaaRmdeg Setanil sarCels da sasamarTlos
mier dadgenil vadaSi Seadginos Tavisi pasuxi sarCelze, anu Sesagebeli. mopasuxem
sasamarTlos unda warudginos Tavisi mosazrebebi rogorc sarCelTan, ise, masze
TandarTul dokumentebTan mimarTebaSi. germanuli kodeqsisgan gansxvavebiT, qarTuli
kodeqsi ar ganixilavs im SemTxvevas,­ mopasuxe saerTod apirebs Tu ara  sarCelisagan
Tavdacvas; rasakvirvelia, SesaZloa mopasuxe ar cnobdes sarCels, magram igi mainc ar
apirebdes mis ganxilvaSi CarTvas da misi gadawyveta miandos sasamarTlos ise, rom
arc ki gamocxaddes procesze aranairi mizezisa Tu motivaciis miTiTebiT da amis
Taobaze arc sasamarTlos Seatyobinos. vfiqrob, am garemoebaze uTuod Rirs dafiqreba
da qarTul kodeqsSi am urTierTobebis gaTvaliswinebiT garkveuli debulebebis
damateba.

miuxedavad qarTul kanonmdeblobaSi am niuansis arsebobisa, Cveni azriT, ufro
metad sayuradRebo sxva garemoebaa. kerZod is, rom mopasuxisadmi sasamarTlos
Setyobinebis miuxedavad, romelSic miTiTebulia, rom man sasamarTloSi dadgenil
vadaSi unda waradginos werilobiT dafiqsirebuli Tavisi pozicia sarCelTan mimarTebaSi,
mopasuxis mier sasamarTlos am davalebis Seusrulebloba aranair uaryofiT Sedegs
ar ukavSirdeba. miuxedavad imisa, rom saqarTvelos samoqalaqo saproceso kodeqsis
206-e muxli deklarirebas akeTebs mxareTa movaleobebTan mimarTebaSi da acxadebs,
rom arasapatio mizeziT mxareTa mxridan werilobiTi masalebis warudgenloba Tu
sxva moqmedebis Seusrulebloba, rac maT mosamarTlis mier hqondaT davalebuli,

4Ãðàæäàíñêî å ï ð î öåññóàë ü í îå óë îæåíèå Ãåðì à í è è. Ì î ñêâà 2006. ñò. 91, 115.
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arTmevs mxares aseTi moqmedebis Sesrulebis uflebas saqmis arsebiTad ganxilvis
dros, Zalian Zneli dasadgenia, am muxlis Sinaarsi vrceldeba Tu ara mopasuxis mier
im davalebis Sesrulebaze, romelic mas sasamarTlom misca _ dadgenil vadaSi werilobiT
miawodos sasamarTlos Tavisi pozicia da mosazrebebi sarCelTan mimarTebaSi. sasamarTlo
praqtikas Tu gadavxedavT, Zneli iqneba‚ Tundac erTi magaliTis moZebna, rodesac
sarCelze werilobiTi Sesagebelis warudgenlobis gamo mopasuxes raime problema
Sehqmnodes da mosarCeles gaadvilebodes Tavisi sarCelis dakmayofilebis Sesaxeb
gadawyvetilebis miReba. qarTul sasamarTlo praqtikaSi saqmiswarmoebis dros faqtobrivad
aranairi mniSvneloba eniWeba im garemoebas, waradgina Tu ara mopasuxem Sesagebeli
sarCelze da SeiZleba Tamamad iTqvas, rom sasamarTlo warmoebaSi miRebul saqmeTa
umravlesobis ganxilva ise iwyeba, rom saqmis masalebSi ar arsebobs mopasuxis mier
wardgenili aranairi werilobiTi pasuxi sarCelze. mopasuxeTa umravlesoba sarCelisagan
Tavs icavs saqmis zepiri mosmenis dros gakeTebuli axsna-ganmartebebiT (Tu, ra Tqma
unda, saqmis garemoebebidan gamomdinare mas ar warudgenia Segebebuli sarCeli) da
maTTvis werilobiTi pasuxis arqona sarCelze aranair problemas qmnis procesualuri
TvalTaxedviT. aseT SemTxvevaSi ki, rogorc zemoTac aRvniSneT, germanuli kodeqsi
pirdapir uTiTebs 276-e da 331-e paragrafebSi, rom sasamarTloSi mopasuxis mier
sarCelze werilobiTi pasuxis gaugzavneloba sasamarTlos aZlevs saSualebas, mosarCelis
Suamdgomlobis safuZvelze aRar daniSnos saqmis zepiri mosmena, rac ra Tqma unda,
aSkarad ar iqneba mopasuxis poziciis sasargeblo, radgan is veRar SeZlebs Tavi
daicvas sarCelisagan, xolo, Tu Semdeg saerTod ar gamocxadda sasamarTloSi, amiT
ukve iqneba imisi piroba, rom Zalian martivad mosarCelem SesaZloa miiRos Tavisi
sarCelis dakmayofilebis Sesaxeb dauswrebeli gadawyvetileba (Tu sarCelSi miTiTebuli
garemoebebi safuZvlianad ukavSirdeba da gansazRvravs sasarCelo moTxovnebs).

aSkaraa, rom qarTuli kanonmdebloba am mxriv aranair datvirTvas ar aZlevs
mopasuxis mier sarCelze werilobiTi pasuxis warudgenlobas da es garemoeba aranairad
ar moqmedebs saqmiswarmoebis saproceso kodeqsiT dadgenili wesis Secvlaze, rogorc
es germanul kanonmdeblobaSia. miuxedavad mopasuxis werilobiTi pasuxis arqonisa,
saqarTveloSi saqmis ganxilva xorcieldeba zepiri mosmeniT da arc dauswrebeli
gadawyvetilebis gamotanis ufro martivi sqema arsebobs, rogorc es germanul saproceso
kanonmdeblobaSia.

rogorc germanuli, ise, qarTuli samoqalaqo saproceso kodeqsi exeba procesze
gamocxadebuli mxaris mier saqmis ganxilvaSi monawileobaze uaris gancxadebas.
germanuli kodeqsis msgavsad, qarTuli kodeqsis mixedviT, procesze gamoucxadeblad
CaiTvleba mxare, romelic, marTalia, gamocxadda sasamarTlo sxdomaze sasamarTlos
mier miTiTebul dros, magram uari ganacxada saqmis ganxilvaSi monawileobaze.
marTalia, Cveni kodeqsi am debulebebis Sinaarsobriv detalizebas ar akeTebs, Tumca
logikuria, rom saqmis ganxilvaSi monawileobis miRebaze uari mxarem SesaZloa
ganacxados saqmis ganxilvis dawyebisTanave, anda, ar aris gamoricxuli, rom monawileobaze
uari gacxadebul iqnes procesis sxva etapze. procesSi monawileobaze uaris tolfasad
aseve SeiZleba CaiTvalos, miuxedavad garkveul etapamde mxaris procesSi monawileobisa,
mis mier sasamarTlo sxdomis TviTneburi anda ceremoniulad datoveba. udavoa, rom
yvela aseT SemTxvevaSi es iqneba mxaris gamoucxadebloba, rac, rasakvirvelia, meore
mxaris Suamdgomlobis safuZvelze, SesaZloa, gaxdes dauswrebeli gadawyvetilebis
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gamotanis safuZveli. germanuli kodeqsis 334-e paragrafi ixilavs mxaris procesSi
nawilobriv monawileobis SemTxvevasac, romelic gulisxmobs mxaris iseT CarTvas
saqmis ganxilvaSi, rodesac, igi miuxedavad sxdomaze daswrebisa da ganxilvaSi
monawileobisa, ar iZleva ganmartebebs faqtebTan, dokumentebTan anda mxareTa dakiTxvis
Taobaze SuamdgomlobebTan dakavSirebiT. miuxedavad aseTi situaciisa, germanuli
kodeqsi gamoricxavs aseT SemTxvevaSi dauswrebeli gadawyvetilebis gamotanis
SesaZleblobas. aseTi garemoeba aSkarad darCenilia qarTuli samoqalaqo saproceso
kodeqsis regulirebis miRma, anu arcTu advilad misaxvedri da gansasazRvria, rogor
moiqceva qarTuli marTlmsajulebis organo, Tu saqmis ganxilvis dros zemoT moyvanili
situacia Seiqmneba _ CaTvlis igi mxaris msgavs, nawilobriv monawileobas procesSi
saqmis ganxilvaSi monawileobad da uars ityvis dauswrebeli gadawyvetilebis
gamotanaze, Tu uaris Tqmad _ monawileoba miiRos saqmis ganxilvaSi da meore mxaris
SuamdgomlobiT miiRebs dauswrebel gadawyvetilebas.

marTalia, msgavsi urTierTobis warmoSobisa, saqarTvelos samoqalaqo saproceso
kodeqsis me-7 muxlis me-2 nawilis Sesabamisad, Tu ar arsebobs samoqalaqo saproceso
norma, romelic aregulirebs sasamarTlo warmoebis dros warmoSobil urTierTobas,
sasamarTlo iyenebs kanonis an samarTlis analogias, magram, vfiqrobT, ukeTesi iqneboda,
kanonmdebelma es metad bundovani sakiTxi konkretuli normiT daareguliros da ar
gaxdes sxvadasxvagvari interpretirebis sagani.

yvela is garemoeba, rac zemoT iyo Cven mier ganxiluli pirveli instanciis
sasamarTloSi saqmis ganxilvisas dauswrebeli gadawyvetilebis miRebasTan dakavSirebiT,
vrceldeba saapelacio sasamarTloSi saqmis ganxilvis drosac. Tumca, saapelacio
sasamarTloSi mosarCelem SeiZleba pirobiTad mopasuxis adgili daikavos, xolo
mopasuxem _ apelantis, rac imazea damokidebuli, Tu vin asaCivrebs pirveli instanciis
sasamarTlos gadawyvetilebas. sayuradReboa, rom Cveni samoqalaqo saproceso kodeqsi
damatebiT mainc amaxvilebs yuradRebas saapelacio sasamarTloSi mxaris
gamoucxadeblobis SemTxvevaze. kodeqsis 387-e muxlis mixedviT dadgenilia, Tu ra
Sedegi SeiZleba mohyves saapelacio sasamarTloSi mxaris gamoucxadeblobas. Tu
saqmis zepir ganxilvaze ar gamocxaddeba saapelacio saCivris aRmZvreli piri, maSin
mowinaaRmdege mxaris TxovniT saapelacio sasamarTlo gamoitans dauswrebel
gadawyvetilebas, romliTac apelants uars etyvis saapelacio saCivris dakmayofilebaze.
es debuleba zustad imeorebs im urTierTobis mowesrigebis wess, roca pirveli
instanciis sasamarTloSi sxdomaze ar cxaddeba mosarCele. rac Seexeba garemoebas,
rodesac sasamarTlo sxdomaze ar gamocxadda apelantis mowinaaRmdege mxare, apelantis
TxovniT saapelacio sasamarTlo gamoitans dauswrebel gadawyvetilebas, romelic
(kodeqsis Sesabamisad) SeiZleba daemyaros momCivanis axsna-ganmartebas. es is garemoebaa,
romelic sarCelis dakmayofilebis Taobaze pirvel instanciaSi gamotanili dauswrebeli
gadawyvetilebisagan gansxvavebiT saapelacio saCivris moTxovnebs akmayofilebs momCivanis
axsna-ganmartebis safuZvelze da ara im aucilebeli pirobiT, rom sarCelis safuZvlebi
iuridiulad amarTlebdes sasarCelo moTxovnas. Tumca gasaTvaliswinebelia, rom
apelantis axsna-ganmarteba aucileblad unda Seexebodes swored moTxovnis
safuZvlianobas da ara raime zogad ganmartebas, miT umetes, rom aseT SemTxvevaSi
unda moviSvelioT pirveli instanciis wesiT saqmis ganxilvisas dadgenili is wesebi,
romliTac aucilebel pirobadaa dadgenili sarCelis moTxovnaTa dauswrebeli
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gadawyvetilebiT dakmayofilebisas  _  sarCelis safuZveli iuridiulad amarTlebdes
da ganapirobebdes moTxovnas. saapelacio saCivris dauswrebeli gadawyvetilebiT
dakmayofilebisas saapelacio saCivris dadasturebulad CaTvlili garemoebebi uTuod
iuridiulad unda asabuTebdes apelantis moTxovnasac.

gacilebiT naTlad gasagebi debulebebiTaa mocemuli saapelacio warmoebisas mxaris
gamoucxadeblobis Sedegebi germaniis samoqalaqo saproceso kodeqsSi, romlis 539-
e paragrafis 1-li nawilis mixedviT apelantis gamoucxadebloba saqmis zepir ganxilvaze,
damTavrdeba dauswrebeli gadawyvetilebiT misi apelaciis daukmayofileblobis Sesaxeb,
rasac win unda uZRodes gamocxadebuli mxaris Suamdgomloba. igive paragrafis me-
2 nawili ki reglamentacias ukeTebs apelaciis mopasuxis gamoucxadeblobis SemTxvevas:
Tu apelanti sasamarTlos winaSe iSuamdgomlebs mopasuxis winaaRmdeg dauswrebeli
gadawyvetilebis gamotanis Taobaze, maSin apelantis argumentebi saqmis garemoebebTan
mimarTebaSi CaiTvleba damtkicebulad. Tu ramdenad asabuTebs es mtkicebulebebi
saapelacio moTxovnebs, maTi dakmayofilebac amis Sesabamisad xdeba. Tu aseTi safuZveli
ar arsebobs, maSin apelacia ar dakmayofildeba.

germanuli kodeqsis 539-e paragrafis me-3 nawilis msgavsad‚ saqarTvelos samoqalaqo
saproceso kodeqsis 387-e muxlis me-3 nawili pirdapir miuTiTebs, rom yvela sxva
SemTxvevaSi gamoiyeneba pirveli instanciis sasamarTloSi dauswrebeli gadawyvetilebis
gamotanis Sesaxeb kodeqsSi Camoyalibebuli normebi. msgavs SemTxvevebs Tu gadavxedavT,
es SeiZleba iyos pirvel instanciaSi  mosarCelis, xolo apelaciaSi apelantis
ganmeorebiTi gamoucxadebloba procesze, im SemTxvevaSi, Tu pirveli gamoucxadeblobisas
saqmis ganxilva gadadebul iqna, an igive garemoebebSi mopasuxis ganmeorebiTi
gamoucxadebloba, anda procesze gamocxadebuli mxaris uari saqmeSi monawileobis
miRebaze.

saqarTvelos samoqalaqo saproceso kodeqsi ayalibebs dauswrebeli gadawyvetilebis
gamotanis dauSveblobis garemoebebs da 233-e muxli miuTiTebs, rom dauSvebelia
dauswrebeli gadawyvetilebis gamotana, Tu aRmoCndeba, rom sasamarTlo sxdomaze
gamoucxadebeli mxare imave kodeqsiT dadgenili wesiT (romlebic kodeqsis 70-78-e
muxlebiTaa mocemuli) mowveuli ar yofila sxdomaze, anu misTvis an ar CaubarebiaT
sasamarTlo uwyeba saerTod, an Caabares magram ise, rom SezRuduli drois gamo ver
SeZlo procesze droulad gamocxadeba, an saqmis ganxilvisTvis momzadeba anda
uwyeba ki droulad gadaeca, magram Tavad uwyeba ise iyo Sedgenili, rom ar Seesabameboda
misTvis kodeqsiT dadgenil moTxovnebs da ar irkveoda misi Sinaarsi da sxva.

dauswrebeli gadawyvetilebis gamotanis Taobaze sasamarTlo sxdomaze
gamocxadebuli piris Suamdgomloba ar SeiZleba, dakmayofildes, Tu sasamarTlosTvis
cnobili gaxda, rom arsebobda iseTi dauZleveli Zala an sxva movlenebi, romlebsac
sasamarTloSi mxaris drouli gamocxadebisaTvis xelisSeSla SeeZlo.

ar SeiZleba, yuradReba ar mivaqcioT im garemoebas, rom saproceso kodeqsi am
SemTxvevaSi Tavad sasamarTlos utovebs uflebas, gadawyvitos, romeli movlena miakuTvnos
aseT SemTxvevebs da, aseve, iyo Tu ara esa Tu is movlena im dros da im situaciaSi
damabrkolebeli garemoeba sasamarTloSi mxaris droulad gamocxadebisaTvis. aviRoT,
magaliTad SemTxveva, rodesac mxaris procesze gamoucxadeblobis mizezad dasaxelda
misi warmomadgenlis daswreba sxva procesze, Tumca es faqti sasamarTlosTvis cnobili
gaxda warmomadgenlis gancxadebis da ara sxva oficialuri dokumentis (magaliTad,
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sasamarTlo uwyebis) meSveobiT. gamocxadebulma mxarem ar miiCnia mowinaaRmdege mxaris
mier warmodgenili gancxadeba sakmaris mtkicebulebad procesze gamoucxadeblobis
sapatio mizezisaTvis da daayena Suamdgomloba dauswrebeli gadawyvetilebis gamotanis
Taobaze. sasamarTlom ar daakmayofila es Suamdgomloba, Tumca igi valdebuli iyo,
mxaris procesze sapatio mizeziT gamoucxadeblobis ufro sando mtkicebulebas
dayrdnoboda. am magaliTis mixedviT paradoqsuli isaa, rom dauswrebeli gadawyvetilebis
gamotanis mizani _ sasamarTlos efeqturi muSaoba, sasamarTlo davebis swrafi gadawyveta,
mxareTaTvis motivaciis Seqmna, rom gamocxaddnen sasamarTlo procesze da monawileoba
miiRon saqmis ganxilvaSi, ar gaaWianuron igi, winaaRmdeg SemTxvevaSi saqme SesaZloa, maT
sawinaaRmdegod damTavrdes _ am SemTxvevaSi sruliad ugulebelyofil iqna. sasamarTlos
arc ki ucdia, gaerkvia da daedgina gamoucxadebeli mxaris mier wardgenili mizezi, misi
sandooba da sapatiooba, riTac Sedegad miviReT gaWianurebuli sasamarTlo procesi,
maSin, rodesac gamoucxadebeli mxare swored SesaZloa dasjiliyo imisaTvis, rom ar
izruna, sasamarTloSi waredgina utyuari mtkicebuleba. miuxedavad imisa, rom procesze
gamocxadebuli mxare SesaZloa safuZvlianad ar iziarebdes aseT SemTxvevaSi sasamarTlos
pozicias, am dros qarTveli kanonmdebeli dums imaze, Tu rogor SeiZleba gamoswordes
sasamarTlos mier daSvebuli Secdoma. samoqalaqo saproceso kodeqsi, samwuxarod,
arafers ambobs im SemTxvevaze, rodesac SesaZloa sasamarTlom ukanonod, magram mainc
uari ganacxados dauswrebeli gadawyvetilebis gamotanaze. udavoa, rom aq Tundac
bundovani an bolomde gauSleli saproceso normebis sworad gamoyenebisaTvis profesiul
simaRleze unda idgnen mosamarTleebi, Tumca maTi araprofesionalizmi an upasuxismgebloba
mZime tvirTad ar unda awvebodes romelime mxares, rac SesaZlebelia samoqalaqo
saproceso kodeqsSi Setanili moqnili cvlilebebis Sedegad gamoiricxos. Tu garemoebebisa
da movlenebis CamonaTvals ver daazustebs kodeqsi (rac albaT SeuZlebelia), is maincaa
SesaZlebeli, rom mkafiod Camoyalibdes Tundac moyvanili magaliTis mixedviT _ sasamarTlom
dauswrebeli gadawyvetilebis gamotanaze uari sxdomis oqmSi dafiqsirebuli mxaris
Suamdgomlobis martivi uaryofiT unda Tqvas Tu ganCinebiT gaaformos. pirvel SemTxvevaSi
sasamarTlos arakanonier moqmedebaze reagireba nulis tolfasi iqneba, radgan qarTuli
saproceso kodeqsi aseT berketebs ar Seicavs. rac Seexeba ganCinebis formiT dauswrebeli
gadawyvetilebis gamotanaze uaris Tqmas da saqmis ganxilvis gadadebas sxva droisaTvis,
aq albaT ufro metadaa SesaZlebeli, Tundac procesualuri TvalTaxedviT, rom mxarem
kanonieri reagireba moaxdinos misTvis miuRebel nebismier qmedebaze, romelsac iarsebebs
mxarisa Tu sasamarTlos mxridan. aseTi ganCinebis gasaCivrebisa da misi dakmayofilebis
SemTxvevaSi mxare SeZlebs pirvandeli mdgomareobis aRdgenas da, SesaZloa, misTvis
sasargeblo dauswrebeli gadawyvetilebis miRebasac.

qarTuli samoqalaqo saproceso kodeqsi ara, magram germanuli samoqalaqo saproceso
kodeqsi dawvrilebiT reglamentacias ukeTebs msgavs SemTxvevas, rodesac 336-e paragrafSi
miuTiTebs, rom dauswrebeli gadawyvetilebis gamotanis Suamdgomlobaze uaris Tqmis
Sesaxeb sasamarTlos gamoaqvs ganCineba, romelzec SesaZlebelia kerZo saCivris
Setana. Tu es ganCineba gauqmdeba, maSin gamoucxadebeli mxare aRar iqneba gamoZaxebuli
axal sxdomaze. kodeqsis am debulebebidan Zalian advilia daskvnis gakeTeba _
sasamarTlos mier daSvebuli Secdoma, ukanono uari dauswrebeli gadawyvetilebis
gamotanaze, gamosworda da es moxdeba im sxdomis aRdgeniT, romelzec ar iyo erTi
mxare da gamocxadebuli mxare iTxovda dauswrebeli gadawyvetilebis gamotanas.
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rodesac germanuli kodeqsi calsaxad uTiTebs, rom axal sxdomaze aRar iqneba
mowveuli wina sxdomaze gamoucxadebeli mxare, es avtomaturad niSnavs im SesaZleblobis
aRdgenas, rom gamocxadebulma mxarem kvlav moiTxovos meore mxaris gamoucxadeblobis
gamo dauswrebeli gadawyvetilebis gamotana igive motivaciiT da miiRos kidec igi.
Cveni azriT, germanuli kodeqsis am debulebebis qarTul kodeqsSi Cadeba bevrad
gaamartivebs dauswrebeli gadawyvetilebis miReba_armiRebasTan dakavSirebul bevr
sirTules da xels Seuwyobs saqmeTa droulad da efeqturad gadawyvetas.

yvela qveynis samoqalaqo saproceso kanonmdeblobiT dadgenilia sasamarTlos
mier gamotanil gadawyvetilebaTa gasaCivrebis SesaZlebloba, rac darRveuli an
sadavod gamxdari uflebis sasamarTlo wesiT dacvis fundamenturi uflebis
savaldebulo elementadaa miCneuli. swored am mizniT, saxelmwifoTa sasamarTlo
sistemebi pirveli instanciis sasamarTlos garda, iTvaliswinebs sasamarTlo organoTa
zemdgom rgolebsac, romlebic Sesabamisi kanonmdeblobiT dadgenili wesiT amowmeben
qvemdgom sasamarTloTa gadawyvetilebebs.

sazRvargareTis qveynebis samoqalaqo saproceso samarTlis aucilebeli wesi, romelic
ganixileba rogorc erT-erTi umniSvnelovanesi da arsebiTi garantia saCivris Setanis
uflebisaTvis, aris uaresobisaken Semobrunebis akrZalva (qarTuli kodeqsi aseT
princips ar iTvaliswinebs). ase, magaliTad, safrangeTSi dadgenilia, rom im mxaris
mdgomareoba, romelmac gaasaCivra sasamarTlo gadawyvetileba, ar SeiZleba gauaresdes
imasTan SedarebiT, rasac mxarem miaRwia pirveli instanciis sasamarTloSi. am wesidan
gamonaklisi SeiZleba gaxdes iseTi SemTxveva, rodesac sasamarTlo gadawyvetilebaze
saCivari meore mxaremac waradgina.5

rasakvirvelia, gasaCivrebas eqvemdebareba sasamarTlos mier miRebuli yvela saxis
gadawyvetileba, Tumca, ramdenadac dauswrebeli gadawyvetileba sasamarTlos saboloo
gadawyvetilebisagan bevri niSan-TvisebiT gansxvavdeba,  garkveuli TaviseburebebiT
xasiaTdeba gasaCivrebis wesebiTac.

saqarTvelos samoqalaqo saproceso kodeqsis 236-e muxlis Sesabamisad,  procesze
gamoucxadebel mxares, romlis winaaRmdegac gamotanilia dauswrebeli gadawyvetileba,
SeuZlia gaasaCivros gadacemidan 10 dReSi da moiTxovos rogorc am dauswrebeli
gadawyvetilebis gauqmeba, ise, saqmis warmoebis ganaxleba. Tumca ar SeiZleba yuradReba
ar mivaqcioT im garemoebas, rom 236-e muxli am uflebis uzrunvelyofisaTvis
mxares udgens, saCivriT mimarTos ara dauswrebeli gadawyvetilebis gamomtani
sasamarTlos zemdgom instancias, rogorc es zogadad yvela saxis gadawyvetilebis
gasaCivrebisTvisaa dadgenili, aramed Tavad am gasaCivrebuli dauswrebeli
gadawyvetilebis gamomtan sasamarTlos. kodeqsis debulebebis mixedviT, naTelia
Cveulebrivi gadawyvetilebis gasaCivrebis wesebisgan dauswrebeli gadawyvetilebis
gasaCivrebis gansxvaveba, rogorc saCivris ganmxilveli sasamarTlo instanciis, ise,
gasaCivrebis vadis mixedviT.

germaniis samoqalaqo saproceso kodeqsi ufro met dros aZlevs dainteresebul
mxares dauswrebeli gadawyvetilebis gasaCivrebisaTvis. 339-e paragrafis mixedviT,
es vada gadawyvetilebis gadacemidan or kviras Seadgens. germaneli kanonmdeblebi
ufro metad cdiloben am urTierTobis regulirebas igive paragrafis me-2 nawilis

5Î .....Í . . . . . Çä ð î ê..... Ãðàæäàíñêèé ï ð î öåññ çàðóáåæíûõ ñòðà í. Ì î ñêâà 2005. ñò.161.
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Sesabamisad, Tu dauswrebeli gadawyvetileba sazRvargareT unda gaigzavnos an
publikaciis meSveobiT unda gamoqveyndes, sasamarTlo calke uTiTebs gasaCivrebis
vadas Tavad dauswrebel gadawyvetilebaSi, anda mogvianebiT specialuri ganCinebiT
daadgens mas. msgavsi normebi qarTul kanonmdeblobaSi ar gvxvdeba da arc isaa
Zneli misaxvedri, rom, Tu germanuli kodeqsiT mowesrigebul urTierToba saqarTveloSic
warmoiqmneba, SesaZloa bevri uxerxuloba Seiqmnas maT daregulirebasTan dakavSirebiT.
erT SemTxvevaSi SesaZloa sazRvargareTidan 10 dReSi saCivris gamogzavna da Cabareba
ver moeswros, meore SemTxvevaSi ki, ramdenadac publikaciis dRe gadawyvetilebis
Cabarebis dRed CaiTvleba, saerTod ver SeZlos saCivris wardgena im martivi mizezis
gamo, rom gasaCivrebisaTvis zogadad dadgenil sakmaod mokle vadaSi verc publikacia
aRmoaCinos da verc saCivris momzadeba moeswros.

warmoebaSi miRebuli saCivris ganxilva xdeba sasamarTlo sxdomaze, romelzec
kodeqsiT dadgenili wesiT mowveuli iqneba orive mxare.  saqarTvelos samoqalaqo
saproceso kodeqsis 240-e muxlis 1-li nawilis Zveli  redaqciis  Sesabamisad,  Tu
saqmis  sasamarTlo  ganxilvis  Sedegad aRmoCndeboda, rom dauswrebeli gadawyvetileba
unda gauqmebuliyo, sasamarTlos gamohqonda axali gadawyvetileba. igive muxlis
dResac moqmedi me-2 punqti ki uTiTebs, rom Tu ar arsebobs dauswrebeli gadawyvetilebis
gauqmebis safuZveli, sasamarTlos gamoaqvs ganCineba saCivris daukmayofileblobis
da gasaCivrebuli dauswrebeli gadawyvetilebis ZalaSi datovebis Sesaxeb. ar SeiZleba,
ar SevniSnoT, rom maSin, rodesac miTiTebuli muxlis meore punqti zust reglamentacias
ukeTebs sasamarTlos mier am SemTxvevaSi gamocemuli aqtisa da aseve damdgar
Sedegs, pirveli punqtiT absoluturad gaugebari iyo dauswrebeli gadawyvetilebis
gauqmebis Taobaze ra aqti unda gamoeca sasamarTlos, anda, ras niSnavda da gulisxmobda
am punqtSi miTiTebuli axali gadawyvetileba. kodeqsSi am da masTan dakavSirebul
sxva bundovanebebze Cems statiaSic _ `dauswrebeli gadawyvetileba _ xarvezebi
kanonmdeblobaSi” _ mqonda saubari.6

aSkaraa, meore punqtiT risi Tqma surda kanonmdebels, pirveli punqti ki
sxvadasxvagvari interpretaciiT aRiqmeboda. erTi SexedviT, am punqtis wakiTxvisas
Cndeba daskvna, rom dauswrebeli gadawyvetilebis gauqmebas sasamarTlo afiqsirebs
axali gadawyvetilebiT (sasamarTlo aqtiT), anu dauswrebeli gadawyvetileba uqmdeba
gadawyvetilebiT. am interpretaciaSi SeiZleba eWvis Setanis safuZvelic ar iyos,
radgan, iqve me-2 punqti acxadebs, rom Tu dauswrebeli gadawyvetileba ar uqmdeba,
gamodis ganCineba (rogorc aseTi sasamarTlo aqti), romliTac saCivari ar dakmayofildeba
da ZalaSi darCeba dauswrebeli gadawyvetileba.

praqtikaSi es sakiTxi wesrigdeboda garkveuli zepiri miTiTebebis safuZvelze da
miuxedavad imisa, rom saproceso kodeqsSi amis Taobaze versad amovikiTxavdiT,
dauswrebeli gadawyvetilebis gauqmebisas mosamarTleebs gamohqondaT ganCineba, romelic
uTiTebda gasaCivrebuli dauswrebeli gadawyvetilebis gauqmebis Sesaxeb.

misasalmebelia, rom saqarTvelos samoqalaqo saproceso kodeqsis 240-e muxlis
1-li punqti (2006 wlis axali redaqciiT) amjerad ukve sruliad gasagebad iZleva
pasuxs _ dauswrebeli gadawyvetilebis gauqmebis verdiqtis miRebis SemTxvevaSi
sasamarTlom unda gamoitanos ganCineba, romliTac auqmebs dauswrebel gadawyvetilebas.

6`iuridiuli megzuri” sainformacio, samecniero-popularuli Jurnali #1. Tb. 2005 gv.15-17.
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igive kodeqsis 241-e muxli uTiTebs, rom dauswrebeli gadawyvetilebis gauqmebis
Semdeg saqmis ganxilva unda ganaxldes, Tumca es formulireba aSkarad ar gansazRvravs,
saqme imave sxdomaze unda ganaxldes, romelzec dauswrebeli gadawyvetileba gauqmda,
Tu sxva sxdomaze. aseve zepiri miTiTebis Sesabamisad, praqtikaSi sasamarTlo imave
sxdomaze iwyebda saqmis ganxilvas, Tumca, amis Sesaxeb calsaxad, rogorc ukve
aRvniSneT, kodeqsSi ar iyo miTiTebuli. es bundovaneba SeiZleba, zusti reglamentaciiT
ara, magram mainc moxsna 240-e muxlis 1-li nawilis axalma redaqciam (2006 weli),
romelSic miTiTebulia, rom Tu sasamarTlo ganCinebiT auqmebs dauswrebel
gadawyvetilebas, amis Semdeg iwyeba sarCelis ganxilva. e.i. logikurad saqmis ganxilva
gagrZeldeba imave sxdomaze, Tumca SesaZlebelia, rom mxaris Suamdgomlobis safuZvelze
saqmis ganxilva gadaidos sxva droisaTvis.

saqarTvelos samoqalaqo saproceso kodeqsis 242-e muxli uSvebs ganmeorebiTi
dauswrebeli gadawyvetilebis gamotanis SesaZleblobas. muxlis axali redaqciidan
ara, magram Zveli redaqciidan aSkarad irkveoda, rom meore dauswrebeli gadawyvetileba
SesaZloa maSin gamovides, rodesac mxare, Seitana ra sasamarTloSi saCivari dauswrebeli
gadawyvetilebis gauqmebisa da saqmis ganaxlebis Sesaxeb, ar gamocxaddeba sasamarTlo
sxdomaze daniSnul dros. aqedan gamomdinare, gasagebi xdeba, rom rogorc Zveli
redaqciis mixedviT ̀ meore” dauswrebeli gadawyvetileba, ise axali redaqciis mixedviT
`ganmeorebiTi” dauswrebeli gadawyvetileba SeiZleba gamotanil iqnes mxolod im
piris mimarT, romelic aqamde erTxel ukve ar gamocxadda sasamarTlo sxdomaze da
amis gamo misi interesebis sazianod gamotanil iqna dauswrebeli gadawyvetileba.
swored am gadawyvetilebis gauqmebis moTxovniT, mis mier Setanili saCivris
ganxilvisaTvis daniSnul sasamarTlo sxdomaze gamoucxadeblobis gamo, SesaZloa
kvlav gamovides dauswrebeli gadawyvetileba, romelic iqneba meore anda ganmeorebiT
gamotanili dauswrebeli gadawyvetileba. daadgina ra meore dauswrebeli
gadawyvetilebis gamotanis wesi da SesaZlebloba, 242-e muxlSi kanonmdebelma es
gadawyvetileba daukavSira gasaCivrebis saSualebebs, romlebzec qvemoT gveqneba saubari.
gasaCivrebis saSualebebTanaa dakavSirebuli am muxlis axali redaqciiT dadgenili,
ganmeorebiTi dauswrebeli gadawyvetileba. Cveni azriT, moqmedi normiT absoluturad
gaurkvevelia, ras niSnavs ganmeorebiTi dauswrebeli gadawyvetileba. aRniSnuli muxlis
1-li punqti acxadebs, rom `mxares ara aqvs ufleba, saCivari Seitanos dauswrebeli
gadawyvetilebis gauqmebis moTxovniT, Tu mis mimarT erTxel ukve gamotanilia
dauswrebeli gadawyvetileba”. mag. rodesac sasamarTlo sxdomaze ar gamocxadda
mxare, ris gamoc mis winaaRmdeg gamovida dauswrebeli gadawyvetileba, romlis
gasaCivrebis Sedegad is gauqmebul iqna da ganaxlda saqmis warmoeba. igive mxaris
erT-erT, romelime momdevno sxdomaze gamoucxadeblobis gamo, sasamarTlom kvlav
gamoitana dauswrebeli gadawyvetileba misi interesebis sazianod. sainteresoa, rogor
unda moiqces am SemTxvevaSi es piri? Tu kodeqsis zemoT aRniSnuli normis mixedviT
vimsjelebT, mas ufleba ara aqvs, aseT gadawyvetilebaze saCivari Seitanos mis mimReb
sasamarTloSi da SeuZlia mxolod saapelacio saCivris Setana. Tu qarTveli
kanonmdebeli 242-e muxlis axal redaqciaSi swored amas gulisxmobs, vfiqrobT, am
sakiTxis ase regulireba sruliad ar aris konkretul urTierTobaze swrafad da
moqnilad reagirebis saSualeba, radgan saqme gveqneba gasaCivrebisaTvis ufro gazrdil
vadasTan da, Sesabamisad, is mxare, romlis sasargeblodac iqna gamotanili ̀ ganmeorebiTi”
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dauswrebeli gadawyvetileba, am situaciidan bevrs verafers moigebs, Tu gaviTvaliswinebT
imasac, rom dauswrebeli gadawyvetileba dauyovnebliv aRsrulebas aRar eqvemdebareba.

vfiqrobT, am sakiTxTan dakavSirebiT kanonmdebelma ufro meti yuradReba unda
gamoiCinos, raTa ar aRmoCndes, rom kodeqsis Zveli redaqciiT mocemuli debulebebi
xSirad gacilebiT ufro sworad aregulirebs urTierTobebs, vidre normebi axali
redaqciiT (aseTi magaliTi Cvens samoqalaqo saproceso kodeqsSi arcTu iSviaTia).

ar SeiZleba, yuradReba ar mivaqcioT im garemoebas, rom, rodesac saqarTvelos
samoqalaqo saproceso kodeqsi msjelobs sakasacio saCivris dasaSvebobis sakiTxze,
391-e muxlis me-5 nawilSi uTiTebs: im SemTxvevaSi Tu gasaCivrebulia saapelacio
sasamarTlos meore dauswrebeli gadawyvetileba an ganCineba dauswrebeli
gadawyvetilebis ucvlelad datovebis Taobaze, aseTi sakasacio saCivari dasaSvebia
da gansaxilvelad miiReba miuxedavad saCivris sagnis Rirebulebisa. kodeqsis am
muxlis wina redaqcia sakasacio saCivris dasaSvebobas am da yvela sxva SemTxvevaSi
Semofarglavda saCivris sagnis RirebulebiT _ 1000 lariT da yvela sxva SemTxvevaSi
dauSveblad miiCnevda saCivars, Tumca, rogorc Cans, saCivris sagnis Rirebulebis
kasaciaSi dasaSvebobisaTvis gazrdas kanonmdebelma miayola saCivrebis diferenciaciac
da maTi dasaSvebobisadmi sxvadasxvagvari midgoma, rac misasalmebelia.

igives Tqma ar SeiZleba saapelacio saCivris dasaSvebobaze, radgan kodeqsis 365-
e muxli qonebriv-samarTlebriv davebSi dasaSvebad miiCnevs yovelgvari diferenciaciis
gareSe iseT saCivars, romlis Rirebuleba 1000 lars aRemateba. Tumca, radgan
kodeqsi arafers ambobs araqonebrivi xasiaTis saCivrebze, sagulisxmoa, rom am SemTxvevaSi
dasaSvebia yvela maTgani. saapelacio wesiT ki saqarTveloSi SesaZloa gasaCivrdes I
instanciis sasamarTlos ganCineba saCivris dakmayofilebaze uaris Tqmisa da dauswrebeli
gadawyvetilebis ZalaSi datovebis Taobaze, aseve, dauswrebel gadawyvetilebasTan
erTad sasamarTlos ganmeorebiTi dauswrebeli gadawyvetileba.

saqarTvelos samoqalaqo saproceso kodeqsis 240-e muxlis me-3 nawilis Zveli
redaqciis mixedviT, saapelacio wesiT gasaCivrebas eqvemdebareboda rogorc sasamarTlos
axali gadawyvetileba, ise, misi ganCineba. aq sayuradReboa erTi mniSvnelovani sakiTxi.
Tu dauswrebeli gadawyvetileba gauqmda, rogor moiqces mxare, romlis sasargeblodac
iyo gamotanili es gadawyvetileba, roca is ar eTanxmeba sasamarTlos motivacias
gadawyvetilebis  gauqmebis Taobaze da surs, gaasaCivros es verdiqti. Tu adre 240-
e muxlis 1-li nawiliT (Zveli redaqcia)  Zneli gasagebi iyo, ra aqtiT unda
gauqmebuliyo dauswrebeli gadawyvetileba da, Sesabamisad, Zneli iyo imisi gansazRvrac,
rogor gasaCivrebuliyo. rogorc zemoTac aRiniSna, am normis axali redaqcia gasagebad
gvamcnobs, rom, Tu dauswrebeli gadawyvetileba unda gauqmdes, sasamarTlos amis
Taobaze gamoaqvs ganCineba; Tumca es muxli gaurkvevels tovebs sakiTxs am ganCinebis
saapelacio wesiT gasaCivrebis Taobaze. Teoriulad dasaSvebic rom iyos, praqtikulad
es SeuZlebelia, radgan dauswrebeli gadawyvetilebis gauqmebis Semdeg saqmis ganxilva
iwyeba maSinve, rac dainteresebul mxares saSualebas ar aZlevs, saapelacio wesiT
gaasaCivros dauswrebeli gadawyvetilebis gauqmeba, maSin, rodesac SesaZlebelia
gasaCivrebul iqnes dauswrebeli gadawyvetilebis ZalaSi datoveba. Cveni azriT, es
garemoeba uxeSad arRvevs im mxaris uflebebs, romlis sasargeblodac miRebuli
dauswrebeli gadawyvetileba gauqmda, miT umetes, Tu im garemoebasac gaviTvaliswinebT,
rom sasamarTlom SesaZloa mikerZoebiT gaauqmos manamde mis mierve gamotanili
dauswrebeli gadawyvetileba.
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sagulisxmoa isic, rom, Tu mxare, romlis sasargeblodac iyo gamotanili axla
ukve gauqmebeli dauswrebeli gadawyvetileba, protests gamoxatavs  da uars ityvis,
CaerTos ganaxlebuli saqmis ganxilvaSi, igi, samoqalaqo saproceso kodeqsis 232-e
muxlis Sesabamisad, gamoucxadebel mxared CaiTvleba da amas SesaZloa mohyves
amjerad ukve mis winaaRmdeg dauswrebeli gadawyvetilebis gamotana.

Tu 240-e muxlis me-3 punqtis Zveli redaqciis interpretacias mivyvebiT, iq
dasaxelebuli axali gadawyvetilebis saapelacio wesiT gasaCivrebis ufleba exeba
dauswrebeli gadawyvetilebis gauqmebis Semdeg saqmis xelaxla ganxilvis Sedegad
gamotanili gadawyvetilebis (axali gadawyvetilebis?!) saapelacio wesiT gasaCivrebas,
maSin gaugebaria, ratom dasWirda kanonmdebels amisi dafiqsireba am muxlsa da am
konteqstSi, radgan es isedac naTlad Cans kodeqsis 364-e muxlis Sesabamisad _
sasamarTlos mier pirveli instanciiT gamotanili gadawyvetileba mxareebma SeiZleba
kanoniT dadgenil vadaSi gaasaCivron saapelacio sasamarTloSi. 240-e muxlis me-3
nawili am mxriv  gasworda _ mis axal redaqciaSi aRar aris  saubari sasamarTlos
axal gadawyvetilebaze, magram samagierod aRarc im ganCinebis gasaCivrebis SesaZleblobasa
da weszea miTiTebuli, romliTac dauswrebeli gadawyvetileba gauqmda. aRniSnuli
norma miuTiTebs mxolod im ganCinebis saapelacio wesiT gasaCivrebis SesaZleblobaze,
romliTac sasamarTlom uari Tqva saCivris dakmayofilebaze da ZalaSi datova
dauswrebeli gadawyvetileba.

mxaris pretenziaze, rom miscemoda sasamarTlos mier dauswrebeli gadawyvetilebis
gauqmebis gasaCivrebis ufleba, sasamarTlo uars acxadebda maSin, rodesac arcerTi
konkretuli normiT es uari ar iyo dasabuTebuli. miTiTeba keTdeboda danergil
praqtikaze, Tumca gaugebaria, ris safuZvelze iyo es praqtika danergili. rac
Seexeba axlandel mdgomareobas, rodesac 240-e muxlis me-3 nawilma calsaxa
reglamentacia mogvca da saapelacio gasaCivrebas dauqvemdebara mxolod dauswrebeli
gadawyvetilebis ZalaSi datovebis Taobaze gamotanili ganCineba, kanonmdebelma aSkarad
migvaniSna ganzraxvaze, rom is ganCineba, romliTac dauswrebeli gadawyvetileba
gauqmdeba, gasaCivrebas ar daeqvemdebareba (Tu yuradRebas gadavitanT 377-e muxlis
me-3 nawilze, romlis mixedviTac, pirveli instanciis sasamarTlos mier saqmis
ganxilvasTan dakavSirebiT gadawyvetilebis gamotanamde miRebuli  yvela ganCineba,
miuxedavad imisa, dasaSvebia Tu ara maT mimarT kerZo saCivris Setana,  SeiZleba
saapelacio sasamarTlos ganxilvis sagani gaxdes,  dasafiqrebelia, xom ar SeiZleba,
dauswrebeli gadawyvetilebis gauqmebis Sesaxeb ganCinebac am kategoriis ganCinebebSi
movaqcioT? Tumca, SesaZloa, es sakiTxic rig problemebs ukavSirdebodes).

vfiqrobT, es sakiTxi sxva bevr sakiTxTan erTad, kanonmdeblisagan met yuradRebasa
da daxvewas moiTxovs. sasurvelia, kanonSi ar gvqondes burusiT moculi, gauazreblad
dafiqsirebuli da mravalgvarad wakiTxvadi normebi, romelTa subieqturma interpretaciam
sabolood sasamarTlos mier saqmeSi monawile pirTa uflebebis darRvevasTan SeiZleba
migviyvanos.

gadawyvetilebis kanonier ZalaSi Sesvlas ukavSirdeba garkveuli Sedegebi. yvelaze
mniSvnelovani garemoeba ki, Cveni azriT, aris is, rom mxares, romlis sasargeblodac
gamovida gadawyvetileba, SeuZlia moagvaros problema da aRidginos is ufleba,
romlis darRvevis gamoc man sasamarTlos mimarTa. aseTi gadawyvetileba dainteresebuli
mxaris iniciativiT, SesaZloa, daeqvemdebaros iZulebiT aRsrulebas, rasac saqarTvelos
samoqalaqo saproceso kodeqsis 267-e muxli adgens.
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garkveuli kategoriis, Tumca sakmaod SezRudul farglebSi, saqmeebisaTvis igive
kodeqsis 268-e muxli uSvebs maTze gamotanili gadawyvetilebebis dauyovnebliv
aRsasruleblad gadacemas, rac ukavSirdeba am gadawyvetilebebis aRsrulebas maTi
gamotanisTanave, anu aRsrulebas maT kanonier ZalaSi Sesvlamde. sxva saxis
gadawyvetilebaTa gverdiT, romlebic am muxlSi ZiriTadad gvareobiTi niSniTaa
dadgenili, warmodgenili iyo dauswrebeli gadawyvetilebebi. 268-e muxlis 1-li
nawilis `e~ punqtis mixedviT, dainteresebuli mxaris SuamdgomlobiT dauyovnebliv
aRsasruleblad SesaZloa gadacemuli yofiliyo dauswrebeli gadawyvetileba, miuxedavad
imisa, ra kategoriis da xasiaTis davaze iqneboda is gamotanili. Cveni azriT, dauswrebeli
gadawyvetilebis dauyovneblivi aRsrulebadobis SesaZlebloba iyo is erT-erTi mTavari
berketi, razedac idga dauswrebeli gadawyvetilebis arsi da mxareTa ridi misadmi.
vfiqrobT, swored am garemoebas SeeZlo mxaris iZuleba, rom Tavi ar aeridebina
sasamarTlo procesze gamocxadebisaTvis, winaaRmdeg SemTxvevaSi misTvis cnobili
iyo gamoucxadeblobis Sedegi _ mis winaaRmdeg gamotanili dauswrebeli gadawyvetileba
da misi sisruleSi moyvana. erT-erTi mniSvnelovani garemoebaTagani ki am SemTxvevaSi
is iyo, rom dauswrebeli gadawyvetilebis arsi _ droulad, swrafad gadawydes saqme
_ Sesrulebuli iyo. marTalia, dauswrebeli gadawyvetilebis aRsrulebis paralelurad
SesaZloa meore mxares gaegrZelebina saqme saapelacio an sakasacio instanciebSi,
magram Tu dauswrebeli gadawyvetileba sworad iyo gamotanili, is ZalaSi rCeboda
da mxare, romlis sasargeblodac iyo gamotanili es dauswrebeli gadawyvetileba,
gacilebiT adre miiRebda marTlmsajulebis ganxorcielebis Sedegs, vidre es dadgeboda
II da III instanciis sasamarTloebSi saqmis ganxilvis Semdeg.

samoqalaqo saproceso kodeqsis 268-e muxlis dRes moqmedi redaqciis mixedviT,
dauyovnebliv aRsasrulebel gadawyvetilebaTa Soris aRar moiazreba dauswrebeli
gadawyvetilebebi, Tumca, ratom _ sakmaod Zneli asaxsnelia. ucnobia, ra motivacias
eyrdnoboda da ra miznebs isaxavda kanonmdebeli, rodesac dauswrebeli gadawyvetilebebi
amoRebul iqna dauyovnebliv aRsasruleblad gadasacem gadawyvetilebaTa nusxidan.

maSin, rodesac qarTvelma kanonmdebelma saerTod amoiRo dauswrebeli
gadawyvetilebebi dauyovnebliv aRsasrulebel gadawyvetilebaTa nusxidan, germaniis
samoqalaqo saproceso kodeqsis 708-e paragrafis mixedviT, dauswrebeli
gadawyvetilebebi araTu eqvemdebareba dauyovnebliv aRsrulebas, isini im
gadawyvetilebebis kategoriaSia, romelTa dauyovneblivi aRsruleba yovelgvari
uzrunvelyofis gareSe xdeba. gaugebari xdeba, ras emsaxureba qarTul kanonmdeblobasa
da praqtikaSi dauswrebeli gadawyvetilebis dauyovneblivi aRsrulebis dauSvebloba.
CvenTvis piradad aseTi damokidebuleba auxsnelia da vfiqrobT, dauyovnebliv
aRsasrulebeli gadawyvetilebebis kategoriidan dauswrebeli gadawyvetilebis amoReba
daakninebs Tavad dauswrebeli gadawyvetilebis arss, rolsa da mizans procesis
TeoriaSi, miTumetes, praqtikaSi.

Tumca, sagulisxmoa, rom Cvens saproceso kodeqsSi araerTi normaa, romlebic
mravaljeradi Secvlis Semdeg, kvlav pirvandel saxesa da Sinaarss daubrunda.
vfiqrobT, 268-e muxlis 1-li nawilis `e~ punqtic garkveuli drois Semdeg am
kategoriis normebSi moeqceva.
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THE DEFAULT JUDGMENT IN GEORGIAN AND FOREIGN
LEGISLA TIONS

The protection of civil rights through the Courts is carried out by the declaration of rights, perhaps
through the restitution of the situation which existed before the violation of rights or through the prevention
of action which infringes the right or through the changing or termination of legal relationships and etc. For
achieving this role the Court takes judgment, which by itself constitutes the act of rights’ protection.

The court decision is the judiciary act. The court decision must be clear and it has to envisage concrete
conclusions. The court should finally settle the dispute between the parties and precisely define existed
rights and obligations.

The default judgment is one of the judgments adopted by the Court on civil cases in case of absence of
a party and on the basis of the present party’s solicitation.

According to the opinion of the famous scholar of the previous century, professor I.E. Engelmann, default
judgment is established in procedural legislation in order to deprive the respondent the possibility to evade
from court decision because of absence at the court proceedings. During XV-XVI centuries the sanctions
established for bringing party before the court in an obligatory way in Italian and German legislations were
changed by the norms which envisaged the fact of absence of respondent as a condition to enable the
applicant to present his own evidences and conclusions resulted in taking the judgment by the court. Perhaps
the judgment taken on unilateral basis could be unreasonable and unfair, but according to the view for that time
the judgment adopted on the basis of absence on court proceedings of a party was not subject to changing.
The development of norms regulating default proceedings in French procedure served for the elimination of
that unfairness, when it was established that the appearance of respondent at court proceedings  affected on
judgment changing. The default proceedings have been much more developed in German and Austrian
legislations with the tendency that the application of default judgment was possible against the plaintiff so
that the conclusions of the absent party stayed beyond the attention of the court and the case was decided
only on the basis of evidences and conclusions presented by the present party.

Although the change of this judgment was possible, if the absent party would address the court and
would appear at the court proceedings for competing against the other party.1

It is important, that the default judgment proceedings had the same development in Russian procedure.
For the beginning of 20th century default judgment was a judgment which was adopted against a respondent
who failed to appear before the Court, who had possibility to present his own views but had not done so.
This kind of judgment should be adopted against the plaintiff only if he had brought the counter claim and
become a respondent in the proceedings. 2

According to the procedural legislation of the countries which encompasses the norms on the default
judgment, the meaning of default judgment adoption is the application of sanction against a party who was
convened by the court but has not appeared due to unreasoned failure.

This sanction itself results in taking a judgment which is not in consistence and is against the interests
of the absent party. The exceptions to this rule are the circumstances when besides the fact of absence for
taking the default judgment it is essential to examine the reasonableness of relieves requested as it is
established in Georgia.  Or case when the default judgment is taken after the examination of evidences
provided by the present party. Also default judgment shall be taken not only after the examination of

1I. E Engelmann, Course of Russian Civil Procedure. Iuriev. 1912. p. 370.
2See, supra note 1.
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evidences provided by the present party, but also after the assessment of all evidences existed in the suit
itself.

When only one party is present at the proceedings it is quite impossible to thoroughly examine and
assess the circumstances of the case, because the other party does not oppose the first party with its
evidences and views. Basing on this opinion default judgment could not reflect reality though it is one of
the means to punish the party, which fails and evades from participation in court proceedings without any
honorable reason. In case if the party decides to engage in court proceedings, most of the legislations find
the appeal of judgment and the case hearing possibility permissible. It is very important to note that the
absence of a party at court proceedings shall be equaled with his unwillingness to participate in case
hearings.

The default judgment is one of the new institutes which appeared in the civil legislation of the independent
Georgia. This institute is represented in our legislation in the same way as it is in the developed countries.
This is the opportunity to take the default judgment against both the plaintiff and the defendant in case of
absence at court proceedings, when this absence is present despite the notification envisaged by the
legislation. The present party makes the solicitation before the court on the adoption of the default judgment.
This is possible in both cases at first instance court and at court of appeals.

According to the previous addition of Article 230 of the Civil Code of Georgia if the defendant was not
present at the main session of the court and he was notified through the way envisaged by the code than the
factual circumstances indicated in the suit would be deemed proved and the court would take the default
judgment. This Article which seems theoretically well-defined. Appeared to cause non desirable effects.
This is the reason that the Article was reformulated and nowadays the absence of the defendant should not
be the basis for taking the default judgment and moreover the ground for unconditional granting of relief.

If the plaintiff would not appear at the main session of the court and he was notified through the way
envisaged by the procedural code, the court shall take the default judgment on not granting of relief on the
basis of the solicitation of the defendant. In this case two conditions shall be met for taking the default
judgment: I. The present defendant has to make solicitation before the court for the talking of default
judgment and II. the absence of the plaintiff should not be the result of non notification (i.e. hindering
circumstances envisaged by the Civil Procedural Code should not exist for the taking of the default judgment).

The situation when more then one plaintiffs participate in the court proceedings should be kept in mind.
It is very important how the case should be decided in case if one or more of the several plaintiffs do not
appear before the court. It has to be kept in mind how the complicity from the plaintiffs’ side is presented.
The case when we are having the complicity on the basis of subparagraphs “b”, and “c” of paragraph 1 of
Article 86 of the Civil Procedural Code i.e. when the relieves requested are caused of the same grounds; Or
the relieves requested are the same despite their basis and subjects and it is quite logical that the court can
take the default judgment on the basis of other party’s solicitations in case of the absence of one of the
accomplices. As to the complicity arised from subparagraph “a” of paragraph 1 of Article 86 of the Civil
Procedural Code it is impossible to hear the case without the participation of all subjects of the relationship,
because this Article refers to the suit which shall be filed by several plaintiffs together or against several
defendants if the subject of the suit is the common right. Accordingly, if one of the accomplices or more are
absent at court proceedings and only one accomplice appears, the court can not take default judgment as far
as the appearance of the present accomplice before the court means the appearance of all accomplices and
the court shall resolve the dispute by the ordinary judgment and not by the default one.

The case when the respondent has not raised the solicitation before the court on the taking of the default
judgment because of the absence of the plaintiff is very interesting. According to paragraph 2 of Article 229
the court shall leave the suit unheard or shall appoint the hearing of the case for another time, if the plaintiff
is against the leaving the suit unheard. The abovementioned norm makes the imperative declaration, that
the court shall take the default judgment in case of repeated absence of the plaintiff. Despite that this part
of the norm is much stricter, attention shall be paid on another circumstance, namely there is no essential
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condition for taking of the default judgment – the solicitation of the present party on the default judgment
adoption. The abovementioned norm indicates that the court itself shall take the default judgment without
the consent of the party or his solicitation. Though one of the essential conditions is the clarification of the
circumstance whether the absent plaintiff was convened to the court session according to the rules of the
civil procedural code or not. If the force-majeure took place which infringed the right of the party to appear
before the court and these circumstances became known. Or whether the absent party was notified of
factual circumstances of the case or not; or there did not exist any preconditions for filing the suit.

The Civil Procedural Code of Georgia separately refers to the case of absence of defendant. According
to the new formulation of Article 230 the essential condition for taking the default judgment on granting the
relief is the solicitation raised by the plaintiff before the court (Perhaps this was not even meant under the
previous formulation of that article); It is very important that the factual circumstances, which are proved as
a result of the absence of the defendant and solicitation raised by the plaintiff, indicated in the suit are
legally inconsistence with the relief requested. Otherwise the court would not grant the relief requested to
the plaintiff. It is very important to note that the absent defendant should be notified in accordance with the
rules of legislation on the court session and the abovementioned hindering circumstances for taking the
default judgment should not exist.

The previous formulation of the abovementioned article of the procedural code excluded the two conditions
for taking the default judgment – I. The solicitation of the present plaintiff and the most important II. The
factual circumstances, which were the basis for taking the default judgment. Though these circumstances of
the suit may be inadequate compared with the relief requested. It is very nice that this norm of the code has
been transformed and was formulated in a way which excludes granting of relief for illogical and groundless
suits through taking the default judgment. If the factual circumstances of the suit do not comply with the
relief requested according to the commentary on the civil procedural code “The court shall take ordinary
judgment and not the default one and the plaintiff who is present at the court session shall not be granted
relief requested”3.

Despite the fact that the Civil Procedural Code does not unilaterally define what kind of judgment shall
be taken in the abovementioned case default or ordinary one, it is very difficult not to agree with the
commentators of the Code, when they state this opinion and if this will be envisaged by the code, the rule
of conducting proceedings will be specified too.

The rule of protection of the respondent from taking the default judgment against him is very much
specific according to the German Code. It is very easy to grant the plaintiff relief requested if the defendant
does not comply with the rules and moreover fails to appear at the court proceedings. Paragraph 276 of the
abovementioned Code states that if the Court does not appoint the preliminary hearing of the Case, the
respondent must notify the Court in a written way during two weeks from the submission of the suit that he
intends to protect himself from the suit.  The defendant is also given additional two weeks for the preparation
of his official position on the suit which than shall be sent to the plaintiff for consideration and answer.  If
the defendant misses the two week term and fails to notify the Court on his position whether he intends to
protect himself from the suit or not, than the Court defines the hearing of the case without the oral proceedings
and of course the plaintiff has no difficulties to request the adoption of default judgment against the
defendant on granting the relief.4

It has to be noted that the Civil Procedural Code of Georgia like the provisions of the Civil Procedural
Code of German envisages the sending of suit and enclosed documents to the defendant at the preliminary
stage of a the case in order to enable the respondent to prepare his official answer on the suit and on the
enclosed documents. The Georgian Code unlike the German one does not encompass the issue of asking
the respondent whether he intends to protect himself from the suit or not. There should be the case when
the defendant does not agree with the suit but he himself does not intend to actively take part in the court

3T. Liluashvili, V. Khrustali.  The Commentary on the Civil Procedural Code of Georgia. Tbilisi 2007. p.392.
4Civil Procedural Code of German. Moscow 2006. p. 91.
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proceedings and entrusts to the Court to decide the case without attending the Court proceedings. The
defendant shall not even notify the Court on his absence. To my mind, it is very important that Georgian
Code envisage any definite provisions referring to those relationships.

Despite that the Georgian legislation lacks this detail, attention should be paid on another circumstance.
Notwithstanding the fact that the respondent is officially requested to present his answer on the suit to the
court during the definite time of period, the non-fulfillment of this obligation does not cause any negative
results.

In spite of the fact that Article 206 of the Civil Procedural Code of Georgia declares the obligations of
parties and states that the failure of presenting written materials or conducting a certain action, which was
instructed by the court, derogates the party’s right to conduct such action at the main hearing of the case
by the court. It is very difficult to identify whether this article applies to the fulfillment of the obligation by
the defendant which was instructed by the court namely referring to the obligation to present his position
and opinions to the court on the suit during a definite period of time. Examining the court cases it is very
difficult to discover even a single example when the failure to present the written position on the suit created
some problems for the defendant and the plaintiff easily was granted the relief. Attention is not paid to the
fact whether the defendant presented his written position on the suit or not in Georgian court proceedings
and it must be said that the hearing of the most of the cases starts without written position of the defendant
in the case materials. The most of the defendants protect themselves from the suit through the explanations
made during the oral hearing of the case (in case if he has not presented the counter claim because of the
case circumstances) and the fact of non-existence of written answer does not create any problems by
procedural point of view. In the similar case as it was stated above, German code directly indicates in
paragraph 276 that the failure of the defendant to send written answer to the court, enables the court not to
appoint the oral hearing of the case upon the solicitation of the plaintiff, which clearly will not serve the
defendants position as far as he can not protect himself from the suit. This will be the condition for taking
the default judgment on granting the relief to the plaintiff (in case if the circumstances indicated in the suit
are clearly linked to the relief requested).

It is clear that the Georgian legislation does not pay attention to the failure of the respondent to present
the written answer on the suit and this does not effect on the changing of the rule of proceedings established
by the procedural code as it is established in German legislation. Despite the non-existence of the written
answer of the defendant, the hearing of the case is carried out through oral hearing in Georgia and the
default judgment taking scheme is not easy at all as it is in German procedural legislation.

Both German and Georgian Procedural Codes refer to the denial to take part in the court hearings by the
present party. According to the Georgian Code like the German one, a party shall be deemed absent at the
court proceedings in case if he appears before the court at the indicated time but refuses to take part in court
hearing. The Georgian code does not concretize the contents of these provisions, but it is logical that the
party shall refuse to take part in the court proceedings immediately at the beginning of the case hearing. The
refusal to take part shall be made at any other stage of the process.

If the party leaves the court session this fact shall be equaled with the refusal to participate in the
proceedings. It is undisputable that the absence of the party shall become the ground for the for the default
judgment taking upon the solicitation of the other party. Paragraph 334 of the German Code refers to the case
of partial participation of the party which means the engagement of a party in the proceedings when he
despite the fact of attending the session does not give his explanations on the facts and documents of the
case or on the solicitations to question parties. In spite of that situation the German Code excludes the
possibility to take the default judgment. This circumstance is not covered by the Georgian procedural code
and it is very difficult to say how the Georgian adjudication body will act in the abovementioned case,
whether it will find the partial participation of the party as a participation in court proceedings and will not
take the default judgment or will find it as a refuse to participate and will adopt the default judgment upon the
solicitation of the party.
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Upon the establishment of the similar case according to paragraph 2 of article 7 of the Civil Procedural
Code of Georgia the court uses the analogy to the law in case of the non-existence of the civil procedural
norm which regulates the court proceedings, but to my mind it would be better if the legislation would
regulate this unobvious issue and not become the subject of different interpretation.

All circumstances which were discussed above on the adoption of the default judgment in the court of
first instance apply to the hearing of the case on the court of appeals. Though at the court of appeals the
plaintiff shall become the defendant and the defendant – plaintiff all this is of course based on the fact who
appeals the judgment of the court of first instance. It is very important to note, that the Georgian Civil
Procedural Code additionally pays attention to the absence of a party at the court of appeals. Article 387
states the results which shall be caused upon the absence of the party at the court of appeals. If the Party
who pursues an appeal is absent at the oral hearing of the case, the court of appeal shall take the default
judgment upon the solicitation of the opposing party and would not grant the appellant the relief requested.
This provision exactly repeats the rule of regulation of the relationship when the plaintiff is absent at the
court of first instance. As to the circumstance when the opposing party of the appellant is absent at the
court proceedings, the court of appeals shall adopt the default judgment upon the solicitation of the
appellant and this shall be based upon the explanations of the appellant. Now we are having the circumstance
which unlike the default judgment adopted at the court of the fist instance on granting the relief, regulates
the granting of relief to the appellant on the basis of the appellant’s explanation examination and does not
find the consistence of the suit grounds with the relief necessary. We have to bear in mind that the
explanations of the appellant shall necessarily refer to the grounds of the relief and not the general explanation.
Moreover, we have to apply rules established for the hearing of the case at the court of first instance which
deems the consistence of suit grounds with the relief requested necessary for the adoption of default
judgment. In case of granting relief to the appeal through the default judgment it is necessary, that the
circumstances which are deemed proved be legally in consistence with the relief requested.

The provisions referring to the result of party’s absence are much more clear in the civil procedural code
of Germany. According to paragraph 1 of Article 539 of the German Code the absence of the appellant at the
oral hearing of the case shall result in the adoption of default judgment on not granting relief to the appeal
which shall be guided by the solicitation of the party. The second subparagraph of the same paragraph
refers to the case of the absence of the opposing party. If the appellant raises the solicitation before the
court on adoption of the default judgment against the defendant than the evidences of the appellant on the
circumstances of the case shall be deemed proved. The granting of relief relies upon the evidences which
shall prove the relief requested.  If such kinds of grounds do not exist, the appeal shall not be granted relief.
Paragraph 3 of article 387 of the Civil Procedural Code of Georgia like paragraph 3 of article 539 of the German
Code directly indicates that in all other cases the norms established in the code referring to the court of first
instance are used. If we examine the similar cases the repeated absence of the appellant will result in the
delay of case hearing.

Civil Procedural Code of Georgia refers to the circumstances of the default judgment adoption
impermissibility. Article 233 states that the adoption of the default judgment is impermissible if it appears
that the party was not summoned to the court according to the rules established by the code (this is
incorporated in the articles 70-78 of the code). Whether he was not given the official summons to the court
or he was given a very limited time of period for the preparation for court session and was not able to appear
before the court or he was given the summons but it was drafted in a way that it did not comply with the
requirements of the Code and its content was unclear. The solicitation of the party on the adoption of the
default judgment shall not be satisfied if it becomes known to the court that the force-majeure or other event
took place which prevented the party from timely appearance before the court.

The procedural code itself has a right to determine which event shall be appertained to such cases and
whether a certain event was a hindering circumstance in a given situation for the appearance before the
court. Let’s suppose that the reason of absence of the party is the attendance of party’s representative on
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another court session though this fact became known to the Court upon the oral explanation of the
representative and not through official written document. The present party did not find the explanation
made by the other party as a sufficient evidence for honorable reason and raised the solicitation on the
default judgment adoption. The court did not satisfy the solicitation though it was obliged to rely on more
reliable evidences for the party’s absence by honorable reason. It is very much confusing that the aim of the
default judgment adoption (the affective functioning of the court, the quick resolution of disputes, the
creation of motivation for parties, in order to enable them to be present at court session and actively
participate in the case hearing) was completely denied. The court even has not tried to clarify and establish
the reason of absence of the party, the reliability and honorability of the reason, which served to the stretch
of the session in time and the absent party should be sanctioned for non-presenting of reliable evidences.
Despite the fact that the present party shall not agree with the court’s position, the Georgian legislators are
silent on how the mistake made by the court shall be corrected. The Civil Procedural Code does not cover
the case when the court in an unlawful way refuses to adopt the default judgment. In order to apply the
unobvious norms correctly the judges have to be professionals and their incompetence and irresponsibility
need not pose a burden to the parties. This shall be excluded by making several flexible amendments and
corrections to the Civil Procedural Code. If the code could not list the circumstances and events (may be this
is impossible) it is quite possible to regulate whether the court shall refuse the adoption of the default
judgment basing upon the solicitation of the party fixed in the court session minutes or the court has to
adopt the decision on that. In the first case no reaction shall be made on the unlawful conduct of the court,
as the Georgian Procedural Code does not encompass such tool.

As to the adoption of decision on the refusal to adopt the default judgment shall enable the party to react
upon any unlawful conduct of the other party and the court. Though pursuing the court decision and
granting relief to it, the party shall restitute the status quo and receive the default judgment.

Unlike the Georgian Code, the Civil Procedural code of Germany states in its Article 336 that the court
takes decision upon the solicitation on the adoption of default judgment and it shall be appealed through
private claim. If this decision is nullified the absent party shall not be summoned to the other court session.
It is very clear that the mistake made by the court (when the court refused to adopt the default judgment) is
corrected through the appointment of the court session when one party was absent at the very session and
the present party requested the adoption of the default judgment. When the German code clearly states that
the absent party will not be convened on another court session this automatically means giving the possibility
to the present party to request the adoption of the default judgment against the absent party and be granted
relief requested. If this provision will be incorporated in Georgian code, this will only serve to the facilitation
of adoption/non-adoption of the default judgment and will support the resolution of case timely and
effectively.

The possibility to appeal the judgment adopted by the court is established by civil procedural legislations
of all countries and this is deemed to be an obligatory element of the right to protect the violated rights
through the court. Exactly for this purpose the state court systems encompass higher bodies of the court
organs which carry out the examination of lower court judgments according to the rules established by the
relevant legislation.

The most important warrantee for filing the suit is the prohibition of deterioration according to the civil
procedure of foreign countries (Georgian code does not encompass such principle). For example it is
established in France that the situation of the party shall not be deteriorated comparing the situation which
the party has reached at the court of first instance. The exception to this rule shall be the case when the other
party has also made an appeal on the court judgment5.

All kinds of court judgments are subject to the appeal but as far as the default judgment is very much
different from court’s final judgments the rules of appeal of the default judgment are very much different too.

5O.N. Zdrok. Civil Procedure of the Foreign Countries. Moscow. 2005. p. 161.
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According to Article 236 of (the Civil Procedural Code of Georgia) the party absent at the court session
against whom the default judgment is carried out has the right to appeal this judgment in 10 days after its
submission and he can request the nullification of the default judgment and the renewing of court proceedings.
It shall be noted that according to Article 236 the party has to address the same court which has adopted the
judgment subject to appeal. According to the provisions of this Article it is easy to distinguish the default
judgment from the ordinary judgment in term of the instance of the court hearing the appeal and term
established for an appeal.

The party is given more time to appeal the default judgment according to the Civil Procedural Code of
Germany. According the paragraph 339 this term constitutes two weeks from the submission of the default
judgment. German legislators try to regulate the relationship in more details and according to subparagraph
2 of the same paragraph, if the default judgment has to be sent abroad or has to be published the court
indicates the term of appeal separately in the default judgment itself or will regulate it by the special
decision. Georgian legislation does not encompass the similar norms and it is not difficult to guess that if the
situation regulated by the German code takes place in Georgia lots of difficulties will be created connected
to its regulation. On the one hand the sending of the suit from abroad and its submission to the party shall
not be possible during the definite time of period and on the other hand as far as the day of publication is
deemed to be the day of submission it is possible that the party could not present the appeal because during
the short term established for the appeal he could not discover the publication and prepare the appeal.

The hearing of the appeal is carried out at the court session and both of the parties are convened.
According to the previous formulation of paragraph 1 of Article 240 of the Civil Procedural Code of Georgia
if after the case hearing it would appear that the default judgment was subject to nullification, the court
would adopt the new judgment. Paragraph 2 of the same Article states today that if there is no ground to
nullify the default judgment, the court adopts the decision on non-granting relief and leaving the appealed
judgment in force. The paragraph 2 refers to the adopted act as well as to the result. It was quite unclear what
the paragraph 1 meant when it stated the adoption of new judgment or act issued by the court. It refers to
these unobvious issues of the code in my article “The Default Judgment - gaps in the legislation”.6

By reading these two provisions it is clear that the second paragraph is obvious enough but the first
paragraph was the subject to different interpretation. On the first look we have a thought that the court
nullifies the default judgment through the new judgment (judicial act) i.e. the default judgment is nullified by
the judgment itself.

There is no ground to put this interpretation under question as far as paragraph 2 declares that if the
default judgment is not nullified the decision is taken (as a judicial act) which does not grant the relief to the
appeal and leaves the default judgment in force.

In practice, the regulation of this issue was carried out on the basis of oral indications and despite the
fact that we could not find any similar provisions in the code, the judges used to take the decision that
indicated on the nullification of the appealed default judgment.

The formulation of 2006 of paragraph 1 of Article 240 gives a definite answer - in case of adoption a
verdict on nullification of the default judgment, the court has to adopt a decision upon which the default
judgment is nullified.

Article 241 of the Code indicates that the court hearings will be renewed after the nullification of the
default judgment, though the formulation does not state whether the hearing will be renewed on the same
session or on another one. The court used to start to hear the case on the same session though the code did
not cover this issue at all. This vagueness was resolved by the new formulation of 2006 of the article 240
(paragraph 1). This article indicates that if the court nullifies the default judgment by the court decision, the
new hearing of the suit is being started, i.e. the hearing of the case is being continued at the same session
though it is possible to postpone the hearing of the case for the other time upon the solicitation of the party.

6See, supra note 5.
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Article 242 of the Civil Procedural Code of Georgia envisages the possibility to take repeated default
judgment. The previous formulation of the article stated that the adoption of the repeated judgment was
possible if the party would fail to appear before court for the second time. According to both previous and
the new formulations of this article, it is clear that the default judgment shall be taken against a party who
had been absent at court proceedings and because of this fact the default judgment was adopted against
him. Because of the absence at the court session where the hearing of the appeal shall be conducted, the
default judgment shall be adopted for another time, which will be the default judgment, adopted for the
second time.

According to article 242, the judgment is connected with the means of appeal, which will be discussed
below. The repeated judgment envisaged by the article is connected with the means of the appeal. To my
mind, it is quite unclear what is meant under the default judgment according to the existing norm.

According to paragraph 1 of the abovementioned article, “a party does not have a right to appeal
requesting the nullification of the default judgment if the default judgment has once already been taken
against him”.

Let’s take an example when the party was not present at the court session and the default judgment was
taken against him and after the appeal it was nullified and the case hearing has been renewed. Upon the
repeated absence of the party, the court took the default judgment against the party again. It is very
interesting how this party has to behave. If we take in mind the above-mentioned norm of the Code, the
party does not have a right to present the claim at the court, which adopted that judgment; the party can
only present an appeal. If this is meant under the new formulation of article 242, I think that the regulation of
this issue in such a way is not the affective means of regulation of the concrete relationship. Because we
shall have the prolonged term of appeal and therefore the party in favour of whom the “repeated default
judgement” was taken would not get benefit from this situation. Moreover, if we take in consideration the
fact that the default judgment is not a subject to the immediate execution any more.

I think that the legislators have to pay attention to the new formulation of the article in order to avoid the
fact of coincidence of the contents of the previous and the formulations of the article (these examples are
not too rare in our civil procedural code).

We have to pay attention to the fact that according to paragraph 5 of article 391 if the default judgment
of the court of appeals is appealed this kind of cassation claim is admissible despite the cost of the suit
subject. The previous formulation of this article restricted the case of admissibility of the claim to the cost
of the suit subject that had to constitute 1000 Gel and in all other cases, the claim was inadmissible. However,
we have to say, that the legislator differentiates the claims together with raising the cost of the claim.

The appeal is admissible if the cost of the subject is more than 1000 Gel according to article 365 of the
Code. The decision of the court of the first instance on non-granting the relief requested and on leaving the
default judgment in force is subject to appeal together with the repeated default judgment.

The new judgment of the court is also subject to the appeal according to paragraph 3 of article 240. One
issue is very much interesting: If the default judgment is nullified, how can the party behave, on whose
favour the judgment was taken and what shall the party do when hr does not agree with the motivation of
the judgment nullification of the court and wants to appeal the verdict. According  to the previous formulation
of paragraph 1 of article 240, it is very difficult to understand by which act the default judgment shall be
nullified or appealed, but as it was stated above, the new formulation of the norm dictates that if the default
judgment is subject to nullification it should be incorporated in the court decision. The issue of appeal of
such decision is unobvious. This is impossible in practice as far as after the nullification of the default
judgment starts immediately and this does not give the party the possibility to appeal the leaving of the
default judgment in force. To my mind, the rights of the party on whose favour the default judgment was
nullified are infringed. Moreover, the court can in a partial way nullify the already adopted default judgment.

If the party shows protest to participate in the renewed proceedings, he will be deemed absent according
to article 232 and this will be followed by the adoption of the default judgment against him.
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If we examine paragraph 3 of article 240, the right of appeal of the new judgment refers to the appeal of the
new judgment, which is adopted after the nullification of the default judgment. It is very strange why the
legislator has fixed this in the very article as far as the parties have right to appeal according to article 364.
The new formulation of article 240 does not refer to the new judgment of the court and to the possibility of
appeal of the court decision, upon which the default judgment was nullified. The mentioned norm refers
only to the possibility of appeal of the court decision upon which the court did not grant the party the relief
requested and left the default judgment in force. According to paragraph 3 of article 240 the decision on
leaving the default judgment in force, is subject to appeal. The legislator clearly indicated that the decision
upon which the default judgment is nullified is not subject to appeal. This issue together with the other ones
needs to be regulated. It is desirable that we do not have unobvious issues in the law; all this will lead to the
infringement of parties’ rights because of the subjective interpretation of the norms.

The definite results are connected with the enforcement of the judgment. The most important circumstance
is that the party whose rights were infringed shall reinforce them. This kind of judgment is subject to the
immediate execution upon the initiative of the party. This is established in article 276 of the Civil Procedural
Code of Georgia. Some judgments adopted on different cases are also subject to the immediate execution
under article 268 of the Code. According to subparagraph “e” of paragraph 1 of article 268, the default
judgment shall be submitted to the immediate execution despite the categories of cases.  To my mind, the
possibility of the immediate execution of the default judgment is one of the most important tool upon which
the meaning of the default judgment was based. This circumstance obliged the party not to evade from the
presence at court proceedings. Otherwise, the default judgment would be adopted and executed against the
absent party. In a parallel way with the execution of the default judgment, the other party shall proceed in the
appellate and the cassation instances. If the default judgment had been taken legally, it would stay in force
and the party on whose favour the default judgment was taken, would receive the adjudication result earlier
than at II and III court instances.

According to the existing formulation of article 268, the immediate execution of the default judgment is
not possible. The motivation of the legislator is unknown; the default judgment was taken out of the list of
judgments subject to the immediate execution.

Unlike the Georgian legislation, article 708 of the German Procedural Code lists the default judgment as
a judgment subject to the immediate execution.  It is obvious enough what the impermissibility of the
immediate execution of the default judgment serves. In my opinion, this attitude is very strange. The
removal of the default judgment from the list of judgments subject to the immediate execution will only
decrease the role and the meaning of the default judgment both in the procedural theory and in practice.

It is worth paying attention, that there are many norms in Georgian Procedural Code that despite the fact
of amending became similar to the first formulation and contents they used to have before. I think that in a
definite time of period subparagraph “e” of paragraph 1 of article 268 will fall within the category of the
abovementioned norms.
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universitetis doqtoranti

saqarTvelos sakonstitucio

sasamarTlos gadawyvetilebis adgili

samarTlis wyaroTa sistemaSi

iuridiul literaturaSi miCneulia, rom saerTo samarTlis qveynebSi sasamarTlos
gadawyvetileba, garda samarTalSefardebis aqtisa, kanonmdeblobiT dadgenil SemTxvevebSi,
precedentis saxiT samarTlis wyaroa, xolo romanul-germanuli samarTlis qveynebSi
igi samarTalSefardebis aqtad ganixileba da samarTlis wyaros ar warmoadgens.

romanul-germanuli sistemis qveynebSi samarTalSefardebis aqtebis samarTlis
wyaroTa rigSi ganuxilveloba Cveulebrivi movlenaa. sasamarTlos gadawyvetileba
arsebuli normis mxolod ganmartebad miiCneva da ara axali normis SemoRebad. Cveni
azriT, es debuleba erTgvar dazustebas moiTxovs, ris safuZvelsac TviT Cveni
kanonmdebloba iZleva. aqedan gamomdinare, interesmoklebuli araa, gavarkvioT
saqarTvelos sakonstitucio sasamarTlos, rogorc kanonmdeblis, roli da misi
gadawyvetilebis adgili samarTlis wyaroTa sistemaSi.

iuridiul literaturaSi samarTlis wyarod miiCneva `is specifikuri formebi,
romlebSic saxelmwifo xelisufleba gamoxatavs samarTlebriv normebs~1. saqarTveloSi
aseT formebad aRiarebulia samarTlebrivi aqtebi, romlebic individualur da normatiul
aqtebad iyofa. Tavis mxriv, normatiuli aqtebi ki sakanonmdeblo da kanonqvemdebare
normatiul aqtebad iyofa2. sasamarTlo aqti moxseniebulic ar aris da, Sesabamisad,
igi (samarTalSefardebis aqti) ar warmoadgens samarTlebriv aqts (arc normatiuls
da arc individualurs), maSasadame, arc samarTlis wyaroa.

qarTul iuridiul literaturaSi arsebobs mosazreba, romlis Tanaxmadac
sasamarTloebs mniSvnelovani da specifikuri roli akisriaT kanonSemoqmedebis procesSi.
gansakuTrebiT saubaria sakonstitucio sasamarTlos rolze3.

sakonstitucio sasamarTlo Tavis gadawyvetilebebSi, kanonis ama Tu im muxlis
arakonstituciurad cnobis SemTxvevaSi, miuTiTebs: eTxovos saqarTvelos parlaments
miRebuli gadawyvetilebis samotivacio da sarezolucio nawilebis gaTvaliswinebiT
cvlilebebis SemuSavebaB da dadgenil vadebSi maTi Sesabamis kanonSi Setana4. Tu
imasac davZenT, rom saqarTvelos konstituciis 82-e muxlis Tanaxmad, sasamarTlos
aqtebi savaldebuloa yvela saxelmwifo organosa da pirisaTvis qveynis mTel

1g. inwkirveli,g. inwkirveli,g. inwkirveli,g. inwkirveli,g. inwkirveli, saxelmwifosa da samarTlis Teoria, Tb., 2000, gv. 139.
2saqarTvelos  1996 wlis 29 oqtombris kanoni ̀ normatiuli aqtebis Sesaxeb~, me-2, me-4, me-5
 muxlebi.
3rogor iqmneba kanoni, avtorTa koleqtivi, Tb., 2000, gv. 195.
4sakonstitucio sasamarTlos gadawyvetileba #2/3/182,185,191.
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teritoriaze, gamodis, rom sakonstitucio sasamarTlo sakanonmdeblo iniciativaze
met uflebamosilebas axorcielebs. amasTanave, igi Tavis gadawyvetilebaSi xSirad
pirdapir uTiTebs sadavo normis Zaladakargulad cnobaze gadawyvetilebis
gamocxadebisTanave5. magram imis gaTvaliswinebiT, rom mas ar SeuZlia, miiRos axali
norma an TviTon iyos sakonstitucio sarCelis iniciatori, sakonstitucio sasamarTlo
`negatiuri kanonmdeblis~ rolSi gvevlineba.

saqarTvelos kanonmdeblobiT     aqtis arakonstituciurad gamocxadeba araviTar
movaleobas ar warmouSobs aqtis gamomcem organos. amasTan, aqtis gauqmebam unda
gamoiwvios yvela sxva identuri aqtis (normis) Zaladakargulad cnoba, radgan
sasamarTlo Tavisi gadawyvetilebiT Zaladakargulad acxadebs pozitiuri samarTlis
normas saerTod, imis miuxedavad, ramden normatiul aqtSia igi gamoxatuli6.

rogorc wesi, kanonis normis gauqmeba kanonSi cvlilebebis Setanas niSnavs.
cvlilebebis Setana ki igive sakanonmdeblo procedurebs moicavs, rasac TviT kanonis
miReba. zemoaRniSnul SemTxvevaSi ki, aseT procedurebi ar arsebobs. anu imisaTvis,
rom gauqmdes esa Tu is norma, saWiro ar aris parlamentis mier cvlilebebis
proeqtis ganxilva, miReba da masze prezidentis xelmowera. yovelive amas
sakonstitucio sasamarTlos gadawyvetileba STanTqavs‚ e.i. sakonstitucio sasamarTlo
qmnis axal `kanons” sakanonmdeblo organos monawileobis gareSe.

sayuradReboa is faqtic, rom sakonstitucio sasamarTlos mier miRebul gadawyvetilebas
ara aqvs erTjeradi xasiaTi. amaze metyvelebs is, rom dauSvebelia arakonstituciurobis
safuZvelze Zaladakarguli normatiuli aqtis Semdgomi `gacocxleba~. amasTan,
`sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis Tanaxmad, Tu
sakonstitucio sasamarTlos adre miRebuli gadawyvetilebiT normatiuli aqti cnobili
iyo arakonstituciurad, maSin msgavsi Sinaarsis normebis sadavoobis dros sakonstitucio
sasamarTlo aRar ganixilavs saqmes da gamoaqvs ganCineba saqmis arsebiTad gansaxilvelad
miuReblobisa da sadavo aqtis Zaladakargulad cnobis Sesaxeb7. am SemTxvevaSi, realurad
gamoyenebul iqna, sakonstitucio sasamarTlos mier adre miRebuli gadawyvetileba da
sakiTxi gadawyda adre miRebuli gadawyvetilebis safuZvelze.

r. davids  principulad mniSvnelovan sakiTxad  miaCnia is, rom romanul-germanuli
samarTlis qveynebSi mosamarTle kanonmdeblad ar iqceva8. zemoT aRniSnulidan
gamomdinare ki sakonstitucio sasamarTlos mosamarTle, marTalia, ̀ negatiur”, magram
kanonmdeblad mainc iqceva. garda amisa, samarTlis TeoriaSi arsebuli samarTlis
wyaros cnebis gaTvaliswinebiT9 SeiZleba davaskvnaT: saqarTvelos sakonstitucio
sasamarTlos gadawyvetileba is specifikuri formaa, romelSic gamoxatulia
samarTlebrivi norma da igi samarTlis wyaros warmoadgens. Sesabamisad, igi, erTi
mxriv, samarTalSefardebis aqtad gvevlineba, xolo‚ meore mxriv, samarTlis ̀ damatebiT”
wyaros warmoadgens.

5sakonstitucio sasamarTlos gadawyvetileba #1/1/138,171,179,209.
6b.zoiZe,b.zoiZe,b.zoiZe,b.zoiZe,b.zoiZe, sakonstitucio sasamarTlos gadawyvetilebis aRsrulebis pirobebi, Jurn. ̀ adamiani
 da konstitucia~, 2004, #4, gv. 64-65.
7saqarTvelos 1996 wlis 31 ianvris organuli kanoni ̀ sakonstitucio sasamarTlos Sesaxeb~,
 25-e muxlis 41 punqti.
8r.davidir.davidir.davidir.davidir.davidi, Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, ̀ ganaTleba”, Tb., 1993, gv. 125.
9g.inwkirveli,g.inwkirveli,g.inwkirveli,g.inwkirveli,g.inwkirveli, dasax. naSr. gv. 180.
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praqtikosi iuristebi xSirad aRniSnaven, rom sakonstitucio sasamarTlos
gadawyvetileba mTel rig komponentebSi pozitiuri samarTlis normas utoldeba.
magaliTad, sakonstitucio sasamarTlos gadawyvetilebaTa aRsrulebisadmi miZRvnili,
1997 wlis 15-19 dekembers TbilisSi gamarTuli saerTaSoriso seminaris erT-erTi
monawilis azriT, `sakonstitucio sasamarTlos dadgenilebaTa magaliTze SeiZleba
iTqvas, rom isini SedegebiTa da realizaciis meqanizmiT mcire ramiT Tu gansxvavdebian
sxva normatiul-samarTlebrivi aqtebisagan (kanonebis, prezidentis brZanebulebebisa
da a.S.), romlebiTac uqmdeba samarTlis esa Tu is normebi. amitomac maTi aRsrulebis
uzrunvelyofa iseTive unda iyos, rogorc kanonebTan mimarTebaSi~10.

rogorc cnobilia, ingliseli iuristebisaTvis ufro damaxasiaTebelia azrovnebis
preiudiciuli stili, precedentTa sistematizaciisaken miswrafeba11. g. xubuas
ganmartebiT, preiudiciebs xSirad iyeneben kontinenturi evropis mosamarTleebic.
sul ufro met mniSvnelobas iZens sasamarTlos gadawyvetileba12.

saqarTvelos saproceso kanonmdeblobiT, sasamarTlos mier saqmis gadawyvetis
dros dadgenili faqtobrivi garemoebebi da maTi samarTlebrivi Sefaseba savaldebuloa
sxva sasamarTlosaTvis, Tu procesis arcerTi monawile saeWvod ar xdis am
gadawyvetilebis kanonierebas13. am SemTxvevaSi, marTalia, erTi sasamarTlo iyenebs
meoris gadawyvetilebas, magram ara rogorc samarTlis wyaros, aramed mtkicebulebis
saxiT. sxvagvarad rom vTqvaT, preiudiciebi Cvens samarTlebriv sivrceSic asruleben
garkveul rols, magram am SemTxvevaSi, saerTo samarTlis sistemisagan gansxvavebiT,
isini ara Tu samarTlis wyaros, aramed utyuari mtkicebulebebis rolSi gvevlinebian.

sainteresoa, ra xdeba im SemTxvevaSi, Tu sakonstitucio sasamarTlom
arakonstituciurad cno pozitiuri samarTlis is norma, romelic saerTo sasamarTlos
mis warmoebaSi arsebul saqmeze unda gamoeyenebina da romelic kanonis teqstidan
amoRebuli araa. rogorc Teoriuli, aseve, praqtikuli14 wanamZRvrebi cxadyofs, rom
am SemTxvevaSi mosamarTle Tavis gadawyvetilebaSi daeyrdnoba sakonstitucio
sasamarTlos gadawyvetilebas (romliTac gauqmda kanonis norma, misi arakonstituciurad
cnobis gamo). ibadeba kiTxva: ra formiT iyenebs saerTo sasamarTlos mosamarTle
sakonstitucio sasamarTlos gadawyvetilebas?

10f.toxianif.toxianif.toxianif.toxianif.toxiani (somxeTis sakonstitucio sasamarTlos wevri), problemis mimoxilva somxeTis
  magaliTze, Jurn. ̀ adamiani da konstitucia~, 1997, #4, gv. 70.
11k. cvaigerti, h. kotci,k. cvaigerti, h. kotci,k. cvaigerti, h. kotci,k. cvaigerti, h. kotci,k. cvaigerti, h. kotci, SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi,
 t. I, gv. 200.
12g. xubua,g. xubua,g. xubua,g. xubua,g. xubua, samarTlis Teoria, Tb., 2004, gv. 133, 218.
13saqarTvelos saproceso kodeqsebSi mocemuli preiudiciebi esaa faqtebi, romlebic ar saWiroeben
 mtkicebas da, rogorc wesi, sasamarTloSi Semdgomi samarTalwarmoebisas gamoiyeneba mtkicebulebaTa
 wardgenis gareSe.
14Tbilisis  CuRureTis raionis sasamarTlos 1997 wlis 7 agvistos gadawyvetileba saqmeze
 #1/78. CuRureTis raionulma sasamarTlom, 1997 wels ganixilavda ra am saqmes da  wardginebiT
 mimarTa saqarTvelos sakonstitucio sasamarTlos saqarTvelos sisxlis samarTlis kodeqsis
 23-e muxlis mexuTe nawilis pirveli punqtiT da 96-e muxlis meore nawilis sanqciiT
 gaTvaliswinebuli sasjelis saxis _ qonebis konfiskaciis konstituciurobasTan dakavSirebiT.
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rogorc cnobilia, sasamarTlos gadawyvetileba oTxi nawilisgan Sedgeba. amaTgan
Sesavali da aRwerilobiTi nawili ZiriTadad informaciuli xasiaTisaa. mosamarTlis
mier gadawyvetilebis dasabuTeba gadawyvetilebis samotivacio da sarezolucio
nawilSia gadmocemuli. kerZod, saqarTvelos saproceso kanonmdebloba adgens saerTo
sasamarTlos mier miRebuli gadawyvetilebis samotivacio da sarezolucio nawilebSi
gansasazRvrav sakiTxTa wres, romlebic moicavs mxolod im mtkicebulebebs, romlebsac
Tavis msjelobaSi eyrdnoba mosamarTle, agreTve, im formalur safuZvlebs (samarTlis
wyaroebs), ris Sesabamisadac gamoaqvs gadawyvetileba. amasTan,  mtkicebulebebs ar
aqvs winaswar gansazRvruli Zala, maT dasaSveobisa da utyuarobis sakiTxs wyvets
Tavad mosamarTle. rac Seexeba formalur safuZvlebs (samarTlis wyaroebs), isini
savaldebulo xasiaTisaa da mosamarTlis Sexedulebaze saerTod ar aris damokidebuli.
amasTan, sakonstitucio sasamarTlos mier dadgenil faqtobriv garemoebebs savaldebulo
Zala aqvs da maTi saeWvoobis sakiTxis dayeneba saerTo sasamarTloebSi SeuZlebelia.
Sesabamisad, sakonstitucio sasamarTlos mier dadgenili faqtobrivi garemoebebis
gadatana preiudiciis saxiT saerTo sasamarTloebis mier SeuZlebelia.

zemoT dasmul SekiTxvasTan dakavSirebiT SeiZleba iTqvas, rom mosamarTle ver
miuTiTebs sakonstitucio sasamarTlos gadawyvetilebaze rogorc mtkicebulebaze.
sakonstitucio sasamarTlos gadawyvetileba am SemTxvevaSi warmoadgens  im safuZvels
(samarTlis wyaros), romlis meSveobiT saerTo sasamarTlos mosamarTle axorcielebs
Tavisi gadawyvetilebis formalur dasabuTebas.

daskvnis saxiT SeiZleba iTqvas, rom saqarTveloSi, rogorc kontinenturi evropis
samarTlis qveyanaSi, sakonstitucio sasamarTlos institutis recefciam, sasamarTlos
gadawyvetilebas, rogorc samarTalSefardebis aqts, samarTlis wyaros funqciac
SesZina.

sasamarTlom 1997 wlis 7 agvistos saqmeze #1/78 ganaCenis gamotanisas, ixelmZRvanela
sakonstitucio sasamarTlos 1997 wlis 21 ivlisis #1/51 gadawyvetilebiT da samotivacio
nawilSi miuTiTa: `mocemul saqmesTan dakavSirebiT CuRureTis raionuli sasamarTlos
konstituciuri wardginebis safuZvelze saqarTvelos sakonstitucio sasamarTlos plenumis
1997 wlis 21 ivlisis #1/51 gadawyvetilebiT omanaSvilis, tyablaZis, xurcilavasa da
RuRuniSvilis mimarT ar unda iqnes gamoyenebuli damatebiTi sasjeli _ qonebis konfiskacia,
radganac aRniSnuli gadawyvetilebiT damatebiTi sasjeli _ qonebis konfiskacia cnobilia
arakonstituciurad saqarTvelos ssk-is 23-e muxlis mexuTe nawilis pirvel punqtSi da 96-e
muxlis meore nawilis sanqciaSi~.
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PLACE OF RESOLUTION OF THE GEORGIAN CONSTITUTIONAL  COURT
IN THE SYSTEM OF LAW SOURCES

It is unambiguously admitted in the legal literature, that resolution of the court is a law enforcement
action only and not a source of law in countries of Romanic-Georgian legal system. Resolution of
the court is considered to be interpretation of the existing norm and not adoption of a new one. It
is the option of the authors of the article that resolution of the constitutional law prejudices the
above-mentioned. Taking into account this fact, the subject of investigation of this article is the role
of constitutional law as “negative” legislator and the place of its resolution in the system of law
sources.

Whereas the question that the judge should not be a legislator is of fundamental importance for
the most part of scientists, there is presented a number of arguments in the article on basis of
which the Constitutional Court of Georgia is recognized to be a “negative” legislator.

Significance of resolution of the Constitutional Court of Georgia in activities of general courts is
specially stressed in the article. The authors of the article particularly think that analysis of legislation
of Georgia and of the existing practice evidently points to the fact that general courts can use
resolution of the Constitutional Court of Georgia as the source of law while formal reasoning of
their own decisions. The above-mentioned takes place when the legal norm, admitted as
unconstitutional by the constitutional court, is not excluded from the content of law and is the only
one regulator of the case being in legal proceedings of both courts.

As a result the authors of the article conclude that in a number of cases the legal norm is
expressed in resolution of the constitutional court, that is why its use as a source of law is well
founded.
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mariam jiqia

ivane javaxiSvilis saxelobis Tbilisis

saxelmwifo universitetis

iuridiuli fakultetis doqtoranti

gansakuTrebuli dacvis qveS myofi pirebi

humanitarul samarTalSi

Tanamedrove samarTalSi arsebobs Sexeduleba‚ rom saerTaSoriso samarTlis sust
wertils warmoadgens misi Sesruleba farTo gagebiT, rac Tavis mxriv gulisxmobs
normebis dacvas da maTi darRvevis Tavidan acilebas. gansakuTrebiT did sirTuleebs
vawydebiT, rodesac saubaria saerTaSoriso humanitaruli samarTlisa da adamianis
uflebaTa samarTlis gamoyenebaze.

adamianis uflebaTa sayovelTao aRiareba da maTi saerTaSoriso-samarTlebrivi
dacvis uzurnvelyofa kacobriobis udidesi monapovaria, rac ganapiroba II msoflio
omamde da omis dros adamianis uflebebis masobrivma da uxeSma darRvevebma. swored
es aris mizezi imisa, rom dResdReobiT mravali saerTaSoriso organizacia da
specialuri institutebi aqtiurad ibrZvian imisaTvis, raTa Tavidan iqnes acilebuli
omis saSinebelebebi da TiToeuli adamianis uflebebi maqsimalurad iqnes daculi.

saerTaSoriso humanitaruli samarTali warmoadgens saerTaSoriso sajaro samarTlis
nawils, romlis mizania daicvas SeiaraRebuli konfliqtis msxverpli. radganac
saxelmwifoebs Soris SeiaraRebuli konfliqtebi xSiri iyo, misi regulireba
saerTaSoriso samarTlis meSveobiT unda momxdariyo. Tavdapirvelad saubari iyo
CveulebiTi samarTlis normebze. mogvianebiT ki Seiqmna humanitaruli samarTlis
normebi, romlebic gamoxatulebas pouloben Jenevis oTxive konvenciasa1 da mis orive
damatebiT oqmSi2, aseve‚ 1907 wlis haagis konvenciaSi3.

miuxedavad imisa, rom adamianis uflebaTa saerTaSoriso samarTlisa da saerTaSoriso
humanitaruli samarTlis mizani saboloo jamSi erTia – admianis uflebaTa da
TavisuflebaTa garantireba da dacva, - maTi moqmedebis sfero gansxvavebulia.

adamianis uflebaTa samarTali gamoiyeneba yovelTvis. misi moqmedebis SezRudva
dauSvebelia, garda im SemTxvevisa, rodesac saxelmwifoSi sagangebo mdgomareobaa
gamocxadebuli.4 humanitaruli samarTlis amoqmedeba ki dakavSirebulia SeiaraRebuli

1Jenevis 1949 wlis 12 agvistos konvencia moqmed jarSi daWrilTa da avadmyofTa mdgomareobis
 gaumjobesebis Sesaxeb (I konvencia), konvencia sazRvao SeiaraRebul ZalebSi daWrilTa-avadmyofTa
 da xomaldis katastrofaSi moyolil pirTa  mdgomareobis gaumjobesebis Sesaxeb (II konvencia),
 konvencia samxedro tyveebTan mopyrobis Sesaxeb (III konvencia), konvencia samoqalaqo mosaxleobis
 dacvis Sesaxeb (IV konvencia).
2I damatebiTi oqmi saerTaSoriso SeiaraRebuli konfliqtis msxverplTa dacvis Sesaxeb da II
 damatebiTi oqmi arasaerTaSoriso SeiaraRebuli konfliqtis msxverplTa dacvis Sesaxeb.
31907 wlis 18 oqtombris haagis konvencia (saomar moqemdebaTa dawyebis Sesaxeb konvencia)
 saxmeleTo omis kanonebisa da CveulebaTa Sesaxeb konvencia) saxmeleTo omSi neitraluri
 saxelmwifoebisa da pirebis uflebaTa da movaleobaTa Sesaxeb konvencia, saomar moqmedebaTa
 dawyebisas mtris savaWro gemebis mdgomareobis Sesaxeb konvencia, wyalqveSa avtomaturi
 kontaqturi naRmebis Sesaxeb konvencia, omis dros sazRvao Zalebis mier dabombvis wesebis
 Sesaxeb konvencia, omis dros neitraluri saxelmwifoebis movaleobaTa Sesaxeb konvencia).
4qurdaZe i., sayovelTao samarTlis primati da saerTaSoriso humanitaruli samarTali, 2001 w.
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konfliqtis dawyebasTan, misi moqmedeba wydeba konfliqtis damTavrebisTanave. es
ganpirobebulia im garemoebiT, rom saerTaSoriso humanitaruli samarTali vrceldeba
im subieqtebze, romlebic SeiaraRebuli konfliqtis dros arseboben.

XXI saukunis erT-erT umTavres amocanas warmoadgens omis msxverplTa samarTlebrivi
dacva, romelTa Soris SeiZleba iyos rogorc kombatanti, aseve‚ samoqalaqo piri.

Tu gavixsenebT istorias, naTelia, rom saomari moqmedebebis Sedegad yvelaze
metad samoqalaqo mosaxleoba zaraldeba. statistikur‚ monacemebis mixedviT, I
msoflio omis dros daRupulTagan 80% warmoadgenda saomar moqmedebebSi uSualod
monawile pirebi, xolo danarCen 20%-s - samoqalaqo mosaxleoba. II msoflio omis
ganmavlobaSi ki daRupulTa 70% samoqalaqo mosaxleoba iyo.

XX saukunis miwuruls SeiaraRebuli konfliqtis msxverplis 80%-s Seadgens
samoqalaqo mosaxleoba,5 romelTa umravlesobas warmoadgenen qalebi da bavSvebi.
SeiaraRebuli konfliqtis dros Qqalebisa da bavSvebis winaaRmdeg mimarTul
danaSaulebs mohyveba fizikuri da fsiqologiuri TvalsazrisiT gamanadgurebeli
Sedegebi.

meore msoflio omis dros samxedro pirebis mier gaupatiurebul iqna 200 000-
mde qali. naxevari saukunis Semdeg ki igive problema warmoiSva bosniaSi, kosovoSi,
kongosa da ruandaSi.

1994 wels ruandaSi momxdari genocidi, rodesac 4 Tvis manZilze 800000
adamiani iqna mokluli, warmoadgens gaupatiurebis yvelaze masobriv SemTxvevas.6

gaeros mier warmodgenili moxsenebis Tanaxmad ̀ qalebi gaaupatiures individualurad,
jgufurad, sxvadasxva sagnebis meSveobiT da aiZulebdnen seqsualur monobas.”

kongos demokratiul respublikaSi SeiaraRebuli konfliqtis dros 5 wlis manZilze
qveynis aRmosavleT nawilSi aTasobiT qali da bavSvi iyo seqsualuri Zaladobis
msxverpli. 2002 wels xeli moewera SeTanxmebas mSvidobis Sesaxeb da 2003 wels
dainiSna droebiTi mTavroba, ris Semdegac SeiaraRebuli konfliqtisa da misi savalalo
Sedegebis aRmofxvris imedi gaCnda. Tumca aRsaniSnavia is faqti, rom seqsualuri
Zaladoba grZeldeba dResac, gansakuTrebiT kongos aRmosavleT nawilSi, sadac qalebi
da bavSvebi 3 welze zemoT moiazrebian rogorc seqsualuri Zaladobis msxverplni.

`hiuman raiTs voCis~ (Human Rights Watch) moxsenebis Tanaxmad, gaupatiurebisa da
sxva saxis seqsualuri Zaladobis faqtebi mravladaa kosovoSi. cnobili faqtia is,
rom gaupatirebasa da sxva saxis seqsualur Zaladobas jariskacebi iyenebdnen
eTnikuri wmendis erT-erT ZiriTad saSualebad. arsebobs uamravi faqti kosovoSi
qalebis jgufuri gaupatiurebisa, aseve maTi ojaxis wevrebis Tvalwin, zog SemTxvevaSi
ki qalebs gaupatiurebis Semdeg klavdnen. hiuman raiTs voCis (Human Rights Watch) mier
msxverplTa interviuebis safuZvelze dadgenilia seqsualuri Zaladobis 96 SemTxveva,
romelic Cadenili iyo jariskacebis an serbi policielebis mier.7

mniSvnelovania SevexoT afxazeTSi omis periodSi samoqalaqo mosaxleobis winaaRmdeg
mimarTul qmedebebsac, maT Soris qalebis mimarT damamcirebel mopyrobasa da seqsualur
Zaladobas, romlis faqtebic mravladaa.

5Graca Machel, The impact of War on Children 1 (2001).
6Binaifer Nowrojee, Shattered Lives: Sexual Violence During the Rwandan Genocide and its Aftermath (1996).
7Human Rights Watch,  Kosovo: Rape as a Weapon of Ethnic Cleansing” (2000).
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afxazi separatistebis politikis arss warmoadgenda _ afxazeTi qarTvelebis
gareSe, am miznis misaRwevad ki gamoyenebuli iqna eTnikuri wmendis meTodi, kerZod
samoqalaqo mosaxleobis terori, damamcirebeli mopyroba, seqsualuri Zaladoba da
fizikuri ganadgurebac ki. es politika ganxorcielda jer gudauTaSi (1992 wlis
agvistodan noembramde), gagraSi (1992 wlis oqtombridan 1993 wlis seqtembramde),
xolo bolos soxumsa da galis raionSi (1993 wlis seqtembridan).

10000-mde samoqalaqo mosaxleoba iqna fizikurad ganadgurebuli. samoqalaqo
mosaxleobis daxvretasTan erTad xSiri iyo moxucebis, qalebisa da bavSvebis wamebis
faqtebi.

afxazi jariskacebis mxridan qalebisa da mcirewlovani bavSvebis gaupatiurebis
faqtebi mravladaa. qalaq gagraSi erT-erT ojaxze Tavdasxmis dros gaaupatiures
coli da Svili mamis Tvalwin, Semdeg orives Tavebi mokveTes, xolo mama daxvrites.

ramdenime mowmis Cvenebis Tanaxmad, oCamCiris raionis erT-erT sofelSi qalebi da
bavSvebi aiyvanes tyved, sajarod gaaupatiures 25 gogo, romelTa asaki meryeobda 12-
16 wlamde. bavSvebis jgufuri gaupatiureba ki erTi kviris ganmavlobaSi meordeboda.
dafiqsirda faqtebi, rom gaupatiurebis Semdeg bavSvebs mkerds aWridnen. ramdenime
mowmis Cvenebis Tanaxmad sofel axaldabaSi  itacebdnen qalebsa da bavSvebs 6 wlis
zemoT da aupatiurebdnen, xolo Semdeg xvretdnen.8

arsebobs samxedroebis mier qalebis motacebis uamravi SemTxveva SemdgomSi
trefikingis mizniT. trefikingis masStabi katastrofulad gaizarda, rac ganpirobebulia
konfliqtebisa da am konfliqtebiT gamowveuli gausaZlisi ekonomikuri da socialuri
pirobebis arsebobiT.

migraciis saerTaSoriso organizaciis (IOM) mier warmodgenil moxsenebaSi
miTiTebulia, rom 2 milioni qali warmoadgens trefikingis msxverpls; organizacia
`gadavarCinoT bavSvebis” (`Save the Children”) moxsenebaSi ki aRniSnulia, rom qalebisa
da bavSvebis trefikingi arsebobs konfliqturi zonebis 85 %-Si.

zemoaRniSnuli uaryofiTi gavlenis garda, SeiaraRebul konfliqtebs kidev erTi
seriozuli uaryofiTi gavlena aqvs qalebze, kerZod ki maT janmrTelobaze. qalebi,
romelTa mimarTac iqna gamoyenebuli seqsualuri Zaladoba, ara marto imunodeficituri
virusisa da Sidsis msxverplni arian, aramed maTi inficireba xdeba Segnebulad.

iunisefis (UNICEF) mier warmodgenili moxsenebis safuZvelze ruandaSi seqsualuri
Zaladobis msxverplTa 80% inficirebulia imunodeficituri virusiT da maTi umetesoba
seqsualur Zaladobamde warmoadgenda seqsualurad araaqtiur nawils.

qalebis janmrTelobisa da usafrTxoebis xelyofa xdeba sastiki gzebiT, rogoricaa
iZulebiTi dafexmZimeba da iZulebiTi aborti eTnikuri wmendisa da genocidis mizniT.
bosniaSi samxedro pirebs tyved hyavdaT ayvanili iZulebiT dafexmZimebuli qalebi,
raTa fexmZimoba SeenarCunebinaT maTTvis. analogiuri xdeboda liberiasa da siera
leoneSi. am qalebis umravlesobam imSobiara yvelanairi medikamentebisa da samedicino
daxmarebis gareSe. zogjer qalebi iZulebulni arian gaikeTon aborti arausafrTxo
pirobebSi. iseT qveynebSi rogoricaa avRaneTi da somali, mSobiarobis mxolod 10%
xdeba kvalificiuri personalis daxmarebiT.

8Çàêëþ÷åíèå ãî ñóäàðñòâå í í î é êî ìèññèè Ãðóçèè ï î óñòà í î âë å í è þ ôàêòî â ï îëèòèêè ýòíè÷åñêî é ÷èñòêè –
 ãå í îöèäà, ï ð î âî ä è ì î é â î ò í î ø å í è è ãðóçèíêî ãî  íàñåëåíèÿ Àáõàçèè, Ãðóçèÿ, è ïåðåäà÷è ì àòåðèàë î â â
 ìåæäóíàð îä íûé òðèáóíàë (1996).
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gaerTianebuli erebis mosaxleobis fondis (UNPFA) mier warmodgenili moxsenebiT
dasturdeba, rom SeiaraRabuli konfliqtis dros qalTa sikvdilianobis umTavres
mizezs warmoadgens garTulebuli fexmZimoba. Tu daveyrdnobiT zemoaRniSnul moxsenebas,
aucilebeli samedicino mkurnalobisa da daxmarebis Sedegad SeiZleba 500 000
qalis gadarCena weliwadSi.

SeiaraRebuli konfliqtis dros qalebis mimarT arsebul Zaladobasa da arahumanur
mopyrobas arapirdapiri gavlena aqvs maT Svilebze. organizacia `gadavarCinoT
bavSvebis” (`Save the Children”) monacemebiT, dResdReobiT 13 milioni 15 wlamde asakis
bavSvi  daoblebulia, zogs erTi mSobeli ar hyavs, zogs ki orive. ZiriTadad maTi
sikvdilis mizezs warmoadgens Sidsi. Tu ase gagrZelda `gadavarCinoT bavSvebis”
(`Save the Children”) winaswari monacemebiT daoblebul bavSvTa ricxvi 2010 wels
orjer gaizrdeba.

qalebTan erTad bavSvebi warmoadgenen im pirTa wres, romelTa uflebebi uxeSad
irRveva SeiaraRebuli konfliqtis dros. dResdReobiT Tvramet wlamde samasi aTasze
meti bavSvi uSualod monawileobs saomar moqmedebebSi, rogorc saxelmwifoTa
SeiaraRebul ZalebSi, aseve‚ sxvadasxva dajgufebebSi, rac saerTaSoriso humanitaruli
samarTlis ugulvebelyofas niSnavs.

kongos demokratiul respublikaSi arsebuli konfliqtis erT-erT mtkivneul
Temas warmoadgens bavSvi-jariskacebis simravle rogorc saxelmwifos SeiaraRebul
ZalebSi, aseve sxvadasxva dajgufebebSi. sxvadasxva monacemebis mixedviT es faqtebi
umetesad SeiniSneba kongos aRmosavleT nawilSi, am bavSvebis raodenoba daaxloebiT
30 000 Seadgens, romelTaganac 40% mdedrobiTi sqesis 15 wlamde asakis bavSvebi
arian. kongoSi dResac sxvadasxva SeiaraRebul dajgufebebSi xdeba bavSvi-jarikacebis
wvrTna, maTi asaki meryeobs 7-15 wlamde.

2003 wlis seqtemberSi saerTaSoriso amnistiam gamoaqveyna moxseneba saxelmwodebiT:
`kongos demokratiuli respublika: bavSvebi omSi” (`DRC: Children in War”), sadac
gamoxatulia damokidebuleba SeiaraRebul ZalebSi bavSvebis gamoyenebis mimarT.
moxsenebaSi didi yuradReba eTmoba bavSvebis gamoyenebis masStabs, aseve maT sistematur
wamebis, seqsualuri Zaladobis da sastikad mopyrobis faqtebs.

bavSvTa uflebebis dacvis Sesaxeb konvenciis damatebiTi oqmis xelmoweris Semdeg
(2002 wlis noemberi), israelis mTavrobam akrZala 18 wlamde asakis bavSvebis
samxedro ZalebSi miReba, Tumca realurad grZeldeba 17 wlis moxaliseebis miReba
SeiaraRebul ZalebSi.

aRsaniSnavia is faqti, rom sxva saxelmwifoebisagan gansxvavebiT, siera leones
saxelmwifos SeiaraRebul ZalebSi ar dafiqsirebula bavSvi-jariskacebis arseboba.
Tumca isini mravladaa sxvadasxva SeiaraRebul dajgufebebSi.

liberiaSi ukanaskneli ramdenime wlis manZilze SeiaraRebulma konfliqtma bevri
adamiani imsxverpla. aTasobiT bavSvi iyo mkvlelobis, seqsualuri Zaladobis, wamebisa
da iZulebiTi monobis msxverpli. kombatantebs Soris uamravi 18 wlamde asakis
bavSvi iyo, romelTa ricxvi daaxloebiT 15 000 aRwevda. miuxedavad imisa, rom
saerTaSoriso samarTali krZalavs bavSvebis kombatantebad gamoyenebas, liberiaSi
SeiaraRebuli konfliqtis dros 9 da 10 wlis asakis bavSvebi gamoiyeneboda saomar
moqmedebebSi. gogo _ kombatantebi iZulebul iyvnen, seqsualuri Zaladobac aetanaT,
xolo mamrobiTi sqesis kombatantebs saomar moqmedebebSi Cabmis win aZlevdnen sxvadasxva
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narkotikul saSualebebs, raTa SiSis grZnoba daekargaT da ufro gabedulad CaedinaT
sxvadasxva sastiki qmedebebi.

burundis mTavroba aRiarebs, rom mis SeiaraRebul ZalebSi arian bavSvi-jariskacebi
da isini yvelanairad cdiloben am faqtebis aRmofxvras. Tumca bavSvi-jariskacebis
gamoyeneba grZeldeba burundielebis mier kongos demokratiul respublikaSi. 2003
wlis aprilSi burundi SeuerTda romis statuts, aseve moaxdina bavSvTa uflebebis
dacvis konvenciis damatebiTi oqmis ratificireba da samxedro mosamsaxuris asaki
gansazRvra 18 wliT. miuxedavad amisa‚ dResdReobiT burundis saxelmwifo SeiaraRebul
ZalebSi 14 000 bavSvi jariskacia.

bavSvi _ jariskacebis arseboba dafiqsirebulia avRaneTSic. avRaneTSi bavSvebs
ara marto jariskacebad iyeneben, aramed sxvadasxva narkotikuli saSualebebis
gadamzidavebad.

eTiopiasa da ugandaSi bavSvi-jariskacebis mesamed nawils gogonebi Seadgenen.
umeteswilad xdeba am bavSvebis gaupatiureba an samxedro meTaurebisaTvis `colad”
SerTva. garda saomar moqmedebebSi monawileobisa,  bavSvebs aiZuleben imuSaon
mzareulebad, mcvelebad an jaSuSebad.

bavSvebis masobrivi gamoyeneba SeiaraRebul ZalebSi  ganpirobebulia imiT, rom
isini advilad mani pulirebadi arian da umetesad ver acnobiereben im safrTxes,
romelic maT emuqrebaT. zogierTi maTgani iZulebiT aris Cabmuli saomar moqmedebebSi,
zogierTi ki Tavisi surviliT, raTa moipovon sakvebi, usafrTxoeba, tansacmeli da
fuli. arsebobs sxva mizezebic: ojaxis mxridan zewola, survili emsaxuron Tavian
sazogadoebas an eTnikur jgufs, Tavidan aicilon damamcirebeli da Seuracmxyofeli
mopyroba da sxva.

ukanaskneli 50 wlis ganmavlobaSi adamianis uflebaTa saerTaSoriso samarTlis
principebis ganviTarebam Zalian didi gavlena moaxdina saerTaSoriso humanitarul
samarTalze.

1979 wels miRebul iqna konvencia qalebis yvela saxis diskriminaciis aRmofxvris
Sesaxeb, romelsac dResdReobiT 155 saxelmwifo awers xels.

humanitaruli samarTali, samarTlis sxva dargebis msgavsad, krZalavs yovelgvar
diskriminacias. saerTaSoriso humanitaruli samarTali yovelTvis did yuradRebas
uTmobda qalebisa da bavSvebis dacvas. Jenevis konvencia am sakiTxTan dakavSirebiT
moicavs TiTqmis 560 muxls. rogorc sxva samoqalaqo pirebi, qalebi da bavSvebi
daculni arian konfliqtSi monawile mxareTa mier cudi mopyrobisagan. isini daculni
arian Jenevis IV kovenciiT. am konvenciis Tanaxmad maTze vrceldeba humanuri
mopyrobis yvela principi.

saerTo dacvis garda qalebi da bavSvebi  sargebloben gansakuTrebuli dacvis
qveS myof pirTa statusiT. es norma SemuSavebul iqna, radganac aseTi praqtika ukve
arsebobda I msoflio omis dros, sadac yvela asakis qalebi da bavSvebi Zaladobis
msxverplni iyvnen. arsebobs uamravi faqti okupirebul teritoriebze gaupatiurebisa,
sastiki da damamcirebeli mopyrobisa.

ukanasknel periodamde seqsualur Zaladobas Sesabamisi yuradReba ar eTmoboda.
niurbergis tribunalis dros seqsualuri Zaladoba ar iyo omis danaSaulebSi
miCneuli, miuxedavad imisa, rom meore msoflio omis dros arsebobda seqsualuri
Zaladobis uamravi faqti.
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kongos sasamarTlo sistemam sruli kraxi ganicada seqsualuri Zaladobis winaaRmdeg
brZolaSi. kongoSi arsebuli samxedro sasamarTloebis iurisdiqcia vrceldeba yvela
im danaSaulze, romelsac Cadiodnen erovnuli SeiaraRebuli Zalebis warmomadgenlebi.
xolo sxvadasxva SeiaraRebuli dajgufebebis wevrebis pasuxismgeblobis sakiTxs
ganixilavs samoqalaqo sasamarTloebi. miuxedavad amisa zemoaRniSnul darRvevebs
reagireba ar mohyolia.

Jenevis IV konvencia da misi damatebiTi oqmebi gaupatiurebasa da sxva saxis
seqsualur Zaladobas miiCnevs humanitaruli samarTlis mZime darRvevad. Jenevis IV
konvenciis 147-e muxli gansazRvravs, rom `wameba an aradamianuri mopyroba” da
winasawari ganzraxviT mZime tanjvis an seriozuli zianis miyeneba sxeulis an
janrTelobisaTvis” warmoadgens Jenevis konvenciebis mZime darRvevebs.

aRsaniSnavia is faqtic, rom kongo SeuerTda II damatebiTi oqms 2002 wlis
dekemberSi. II damatebiTi oqmis me-4 muxli ki krZalavs `sicocxlis, janmrTelobis,
fizikuri da fsiqikuri mdgomareobis xelyofas, kerZod mkvlelobas, aseve iseT
sastik mopyrobas, rogoricaa wameba, dasaxiCreba an sxeulebrivi sasjelis gamoyeneba,
koleqtiuri dasja da pirovnuli Rirsebis Seuracxyofa, kerZod damacirebeli da
Seuracxmyofeli mopyroba, gaupatiureba, prostituciis iZuleba an nebismieri formis
uxamsi xelyofa.”9

romis statutis Tanaxmad, romlis ratificirebac kongom moaxdina 2002 wlis
aprilSi, `gaupatiureba, seqsualuri monoba, iZulebiTi prostitucia, iZulebiTi
fexmZimoba” an sxva saxis seqsualuri Zaladoba miCneulia omis danaSaulad da
adamianurobis winaaRmdeg mimarTul danaSaulad.

1993 wels balkaneTSi omis dros Cadenili danaSaulebis sapasuxod Seiqmna
saerTaSoriso sisxlis tribunali yofili iugoslaviisaTvis.10 erTi wlis Semdeg
ruandaSi ganxorcielebul genocids mohyva saerTaSoriso sisxlis tribunalis Seqmna.11

orive tribunali struqturiT erTmaneTs hgavs, Tumca iugoslaviis tribunalis
iurisdiqcia vrceldeba mxolod yofili iugoslaviis teritoriaze 1991 wlidan
moyolebuli Cadenil danaSaulebze, xolo ruandis tribunalis iurisdiqcia - 1994
wlis ianvridan dekembris CaTvliT ruandisa da mezobeli qveynebis teritoriaze
Cadenil danaSaulebze. orive tribunalis statuti moicavs iseT danaSaulebs, rogoricaa
genocidi, adamianurobis winaaRmdeg mimarTuli danaSauli da omis danaSaulebi. es
tribunalebi aRiareben gaupatiurebas rogorc adamianurobis winaaRmdeg mimarTul
danaSaulad, genocidad da omis danaSaulad.

ruandis `ad hok” (ad hoc) tribunalis mier ganxilul saqmeSi `prokurori Jan-pol
akaesus winaaRmdeg” (The Prosecutor v. Jean-Paul Akayesu) aRniSnulia, rom mas brali
wauyenes genocidisa da adamianurobis winaaRmdeg mimarTuli danaSaulis CadenaSi,
kerZod 12 da 13 wlis gogonebis gaupatiureba da Semdgom maTi mokvla.12

iugoslaviis `ad hok” (ad hoc) tribunalis mier ganxiluli saqmis, prokurori
kunaraCis, kovaCisa da vukoviCis winaaRmdeg” (The Prosecutor v. Dragoljob Kunarac, Radomir

9Jenevis 1949 wlis 12 agvistos konvenciebis II damatebiTi oqmi arasaerTaSoriso
 SeiaraRebuli konfliqtebis msxverplTa dacvis Sesaxeb, muxli 4.
10Security Council resolution 827 of  25 May, 1993.
11Security Council resolution 955 of 8 November 1994.
12The Prosecutor v. Jean-Paul Akayesu  (Case No. ICTR-96-4-T, September 2, 1998).
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Kovac and Zoran Vukovic), Tanaxmad maT brali wauyenes 12 wlis gogonebis gaupatiurebaSi,
Semdgom ki maT sqesobriv monebad gamoyenebaSi. Radomir kovaCi damnaSaved cnes
adamianurobis winaaRmdeg mimarTuli danaSaulisa da omis danaSaulis CadenaSi. am
gadawyvetilebam safuZveli Cauyara sqesobrivi monobis adamianurobis winaaRmdeg
mimarTul danaSaulad kvalifikacias.13

arsebobs uamravi sxva norma, romelic krZalavs qalTa uflebebis xelyofas.
Jenevis IV konvenciis Tanaxmad, qalebs unda moepyron maTi sqesisaTvis Sesaferisi
pativiscemiT. gansakuTrebuli dacviT sargebloben daWrilebi, avadmyofebi, invalidebi,
bavSvebi, fexmZime qalebi da 7 wlamde  asakis bavSvebis dedebi. maTi dakavebis,
dapatimrebis an internirebis SemTxvevaSi, aucilebelia maTi repatriacia, dabruneba
maT sacxovrebel adgilze an maTi gadayvana neitralur teritoriaze. akrZalulia
sikvdiliT dasjis gamoyeneba. sikvdiliT dasjis Sefardeba dauSvebelia 18 wlamde
asakis bavSvebisaTvis, miuxedavad imisa, rom SeiZleba yvela sxva piroba arsebobdes am
sasjelis SefardebisaTvis.

konfliqtis monawile mxareebi Cveulebriv mTel rig RonisZiebebs axorcieleben
gansakuTrebuli dacvis qveS myofi pirebis sasargeblod. aseTi zomebi sxvadasxva
sferoSi miiReba: samedicino momsaxurebis uzrunvelyofa, zogierTi saxis samuSaosgan
gaTavisufleba, socialuri privilegiebis miniWeba da sxva.

iuneskos erT-erTi gamokvlevis Sedegad dadginda, rom saomari moqmedebebi imdenad
uaryofiT gavlenas ar axdens bavSvebis fsiqikaze, rac ganpirobebulia maTi swrafviT
Tavgadasavlebisaken, ramdenadac ojaxTan ganSoreba. Kkonfliqtis monawile mxareebi
valdebulni arian yvela SesaZlo SemTxvevaSi ojaxis wevrebi moaTavson erT SenobaSi,
sadac sxvebisgan gancalkavebiT icxovreben. maT ojaxuri cxovrebis warmarTvisaTvis
yvela aucilebeli piroba unda gaaCndeT.14

konfliqtis monawile mxareebi unda ecadnon saomar moqmedebebSi ar miiRon
monawileoba 15 wlamde asakis bavSvebma. Tu 15 wlamde asakis bavSvebi mainc Rebuloben
monawileobas saomar moqmedebebSi, mowinaaRmdege mxaris xelSi Cavardnisas isini
sargebloben gansakuTrebuli dacvis uflebiT, miuxedavad imisa arian Tu ara isini
samxedro tyveebi.15

bavSvTaA uflebebis Sesaxeb gaeros konvenciis 38-e muxli aseve krZalavs 15
wlamde bavSvebis saomar moqmedebebSi Cabmas. Amas amyarebs am konvenciis damatebiTi
oqmi bavSvebis SeiaraRebul konfliqtSi Cabmis Sesaxeb, romelic ZalaSi Sevida 2002
wlis 12 Tebervals da romelmac gansazRvra bavSvebis saomar moqmedebebSi Cabmis
minimaluri asaki - 18 weli.

ukanasknel wlebSi SeimCneva progresi bavSvTa uflebebis dacvis sferoSi. 2003
wels 67-ma saxelmwifom moaxdina bavSvTa uflebebis Sesaxeb konvenciis damatebiTi
oqmis ratificireba,  maT Soris avRaneTma, kongos demokratiulma respublikam,
filipinebma, ruandam, siera leonem, Srilankam, ugandam da a.S.

gaerTianebuli erebis bavSvTa dacvis komitetma daiwyo TiToeuli saxelmwifos
kontroli aRniSnuli oqmis implentaciis sakiTxTan dakavSirebiT. aRsaniSnavia is

13The Prosecutor v.Dragoljob Kunarac, Radomir Kovac and Zoran Vukovic.   (Foca case, IT-96-23 and IT-96-23/1,  22
  February 2001).
14IV Jenevis konvenciis 82-e muxli.
15I damatebiTi oqmis 77-e muxli.
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faqtic, rom 1998 wlis romis statutis Tanaxmad, 15 wlamde bavSvebis SeiaraRebul
ZalebSi Cabma da gamoyeneba miiCneva omis danaSaulad.

1999 wels gaeros uSiSroebis sabWom didi yuradReba dauTmo bavSvebis uflebebis
dacvas SeiaraRebuli konfliqtebis dros. bavSvebis dacva SeiaraRebuli konfliqtis
dros gaeros mier miCneul iqna mSvidobis damyarebis erT-erT elementad da mxari
dauWira bavSvi-jariskacebis demobilizaciasa da reintegraciis programebs.

2001 wlis noemberSi uSiSroebis sabWom uprecedento nabiji gadadga da mimarTa
TxovniT generalur mdivans daekonkretebina is mxareebi, romlebic aiZulebdnen bavSvebs
mieRoT monawileoba saomar moqmedebebSi. 2003 wlis ianvarSi, mas Semdeg rac oficialuri
saxiT cnobili gaxda am saxelmwifoTa CamonaTvali,  uSiSroebis sabWom gadawyvita
damatebiTi zomebis gatareba am mxareebis mimarT.

arsebobs uamravi saqme bavSvi-jariskacebis gamoyenebis Sesaxeb, romelic ganxiluli
iqna sxvadasxva sasamarTloebisa da samxedro tribunalebis mier.

siera leones specialuri sasamarTlos mier ganxiluli iqna ramdenime saqme, sadac
sxva darRvevebTan erTad iyo bavSvebis gamoyeneba saomar moqmedebebSi. saqmeSi ̀ prokurori
fodei sankohis, isa hasan sesais, moris kalonisa da augustin baos winaaRmdeg”
(Prosecuter v. Foday Saybana Sankoh, Issa Hassan Sesay, Morris Kallon and Augustine Gbao)
zemoaRniSnuli pirebs brali edebodaT adamianurobis winaaRmdeg mimarTuli danaSaulis
CadenaSi, Jenevis konvenciebis saerTo me-3 muxlisa da saerTaSoriso humanitaruli
samarTlis sxva normebis xelyofaSi, kerZod, samoqalaqo mosaxleobis koleqtiuri
dasja, mkvleloba, gaupatiureba da sxva saxis seqsualuri Zaladoba, arahumanuri
mopyroba, Rirsebis Selaxva, 15 wlamde asakis bavSvebis saomar moqmedebebSi gamoyeneba
da sxva.16

siera-leones specialuri sasamarTlos mier ganxilul erT-erT saqmes warmoadgens
`prokurori Carlz teiloris winaaRmdeg” (Prosecuter v. Charles Ghankay Taylor). Carlz
teilors aseve brali edeboda Jenevis konvenciebis saerTo me-3 muxlisa da saerTaSoriso
humanitaruli samarTlis sxva normebis xelyofasa da adamianurobis winaaRmdeg
mimarTuli danaSaulis CadenaSi. maT Soris, mkvleloba, adamianis fizikuri da fsiqikuri
mdgomareobis xelyofa, gaupatiureba da sxva saxis seqsualuri Zaladoba, bavSvi
jariskacebis gamoyeneba da sxva.17

saerTaSoriso sisxlis sasamarTlos mier ganxilul iqna ramdenime saqme zemoT
aRniSnuli darRvevebis Sesaxeb. erT-erT aseT saqmes warmoadgens `prokurori tomas
lubanga dailos winaaRmdeg” (Prosecuter v. Thomas Lubanga Dyilo).  Tomas lubanga dailos
brali edeba omis danaSaulis CadenaSi, kerZod 15 wlamde asakis bavSvebis SeiaraRebul
ZalebSi CabmaSi, wvrTnasa da saomar moqmedebebSi gamoyenebaSi.18

bavSvebis saomar moqmedebebSi gamoyenebis akrZalvis garda saerTaSoriso humanitaruli
samarTali moicavs sxva normebsac, romlebic uzrunvelyofen bavSvTa uflebebis
dacvas.

konfliqtis monawile mxareebs ar aqvT ufleba‚ miiRon ucxo qveyanaSi bavSvebis
evakuaciasTan dakavSirebuli zomebi, Tu es bavSvebi ar arian misi moqalaqeebi. Tumca

16Prosecuter v. Foday Saybana Sankoh, Issa Hassan Sesay, Morris Kallon and Augustine Gbao (Case No.SCSL-
   2004-15-PT).
17Prosecuter v. Charles Ghankay Taylor (Case No. SCSL-03-01-I).
18Prosecuter v. Thomas Lubanga Dyilo.
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arsebobs gamonaklisi, roca saqme exeba bavSvebis janmrTelobasa da mis mkurnalobas,
an rodesac bavSvebis usafrTxoebisaTvis aucilebelia maTi evakuacia. bavSvebis
evakuacia xdeba mSoblis an kanonieri meurvis werilobiTi TanxmobiT. Tu ar xerxdeba
aseTi pirebis monaxva, maSin aucilebelia im pirTa Tanxmoba, romelsac kanonierad
evaleba bavSvze zrunva. evakuaciaSi yofnis mTeli drois manZilze Seuwyvetliv
uzrunvelyofili iqneba yoveli bavSvis swavleba, religiuri da moraluri aRzrdis
CaTvliT, misi mSoblebis survilis Tanaxmad.

bavSvis aRzrdis dros Zalze mniSvnelovania is garemocva, romelSic igi izrdeba.
bavSvis ojaxis dacviT saerTaSoriso humanitaruli samarTali icavs im moralur
faseulobebs, religias, kulturasa da tradiciebs, romelSic bavSvi izrdeboda.

Kkonfliqtis monawile mxareebi valdebulni arian miiRon aucilebeli zomebi,
raTa 15 wlamde asakis daoblebuli an omis Sedegad ojaxs dacilebuli bavSvebi
sakuTari Tavis anabrad ar darCnen. maTi aRzrda unda daevalos imave kulturuli
tradiciis adamians. evakuirebuli bavSvebis TavianT qveynebsa da ojaxebSi dabrunebis
gasaadvileblad saxelmwifo xelisuflebis organoebi TiToeuli bavSvis saxelze
avseben baraTs suraTiTurT, romelsac agzavnian wiTeli jvris saerTaSoriso komitetis
cnobaTa centralur saagentoSi.

Jenevis IV konvencia aseve iTvaliswinebs, rom orsulma da mSobiare qalebma, aseve‚
bavSvebma miiRon damatebiTi sakvebi maTi fizikuri moTxovnilebis Sesabamisad.19

internirebulTa gadayvana yovelTvis humanurad unda xorcieldebodes. mSobiareebis
gadayvana ar xorcieldeba im SemTxvevaSi, Tu gadaadgilebam SeiZleba ziani miayenos
maT janmrTelobas, garda im SemTxvevisa, rodesac amas maTive usafrTxoeba moiTxovs.20

rogorc vxedavT gadamwyvet faqtors aq asrulebs internirebulTa usafrTxoeba da
ara saomari situacia.

I damatebiTi oqmi aseve iTvaliswinebs mcirewlovani bavSvebis dedebis mdgomareobas.
IV konvenciis Tanaxmad, ̀ konfliqtis monawile mxareebi ecdebian saomari moqmedebebis
dros dadon SeTanxmebebi calkeuli kategoriebis internirebulebis gaTavisuflebis,
repatriaciis, sacxovrebel adgilas dabrunebis an neitralur qveyanaSi hospitalizaciis
Sesaxeb. es gansakuTrebiT exebaT bavSvebs, fexmZime qalebs, Cvili da mcirewlovani
bavSvebis dedebs.”21

Jenevis IV konvencia iTvaliswinebs imas, rom `yoveli maRali xelSemkvreli mxare
Tavisuflad gaatarebs samedicino da hospitaluri masalebis an religiuri
msaxurebisaTvis aucilebeli sagnebis Semcvel yvela gzavnils, romelic samoqalaqo
mosaxleobisTvisaa gankuTvnili, Tundac es ukanaskneli mowinaaRmdegec iyos. aseve
Tavisuflad unda gaataros sakvebi produqtebis, tansacmlisa da gamkaJebeli saSualebebis
Semcveli yvela amanaTi, romelic 15 wlamde asakis bavSvebis, orsuli qalebisa da
mSobiareebisTvisaa gankuTvnili”.22 aq Sedis iseTi aucilebeli produqtebi, romelic
aucilebelia adamianis normaluri fizikuri da gonebrivi ganviTarebisaTvis.

yovelive zemoT Tqmulidan gamomdinare, saerTaSoriso humanitaruli samarTali
mkacrad gansazRvravs konfliqtSi monawile mxareTa movaleobas daicvan samoqalaqo

1989-e muxli.
20127-e muxli.
21IV Jenevis konvenciis 132-e muxli.
2223-e muxli.
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pirebi, kerZod, uzrunvelyon gansakuTrebuli dacvis qveS myof pirTa uflebebis
dacva, aseve maTi dacva saomari moqmedebebisa da am moqmedebebiT gamowveuli Sedegebisagan.
swored omis msxverplTa umZimesma mdgomareobam ganapiroba am konvenciebisa, maTi
damatebiTi oqmebis miReba, aseve `ad hok” (ad hoc) tribunalebisa da saerTaSoriso
sisxlis sasamarTlos Seqmna.  misasalmebelia is faqtic, rom dResdReobiT aqtualuria
seqsualuri Zaladobisa da bavSvi jariskacebis gamoyenebis sakiTxi. isini zemoaRniSnuli
`ad hok” (ad hoc) tribunalebisa da saerTaSoriso sisxlis sasamarTlos mier ganixileba
rogorc adamianurobis winaaRmdeg mimarTuli danaSauli da omis danaSauli. Tumca
arsebobs mosazreba, rom humanitarul samarTalSi kidev uamravi sakiTxia am TemasTan
dakavSirebiT, romelic Zalze bundovania da ufro dakonkretebasa da daxvewas
moiTxovs. yvela saxelmwifom unda moaxdinos im konvenciebisa da xelSekrulebebis
ratificireba, romlebic exeba qalebisa da bavSvebis dacvas, kerZod, bavSvTa uflebebis
Sesaxeb konvencia da misi damatebiTi oqmi bavSvebis SeiaraRebul konfliqtSi Cabmis
Sesaxeb, romis statuti da sxva.

aucilebelia saerTaSoriso sazogadoeba ufro farTod Caebas am zemoaRniSnuli
problemebis gadawyvetaSi, kerZod moxdes bavSvi jariskacebis reintegraciis procesis
mxardaWera da SeZlebisdagvarad aseTi programebis xelSewyoba. aucilebelia
saerTaSoriso organizaciebis mxridan gaizardos seqsualuri Zaladobis msxverplTa
samedicino, fsiqologiuri, socialuri da samarTlebrivi mxardaWera. samedicino
personalisa da sasuliero pirebis uflebebis darRvevebs ar eqceva saTanado yuradReba,
rac gamoixateba am sakiTxis garSemo literaturis simwireSi. Zalian bevri masala
arsebobs imis Sesaxeb, Tu rogor unda iqnes daculi zemoT aRniSnuli pirebi, Tumca
Zalian mwirea informacia maTi uflebebis xelyofis faqtebis Sesaxeb igive saerTaSoriso
organizaciebis moxsenebebsa da saxelmwifoTa angariSebSi, miuxedavad imisa, rom
aseTi faqtebi sakmaod bevria.  ucilebelia specialuri eqspertebis jgufis gamoyofa,
romlebic safuZvlianad Seiswavlian SeiaraRebuli konfliqtis periodSi
gansakuTrebuli dacvis qveS myofi pirTa uflebebis darRvevebs.
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PERSONS UNDER SPECIAL PROTECTION IN HUMANIT ARIAN LA W

The idea, according to which weak point of the international law lies in enforcement of this law (in the broad
understanding of this notion), has become widespread in the legal field. This comprises compliance with the
norms, control over protection and also implies evading violations and irregularities. The issue becomes more
complicated when we talk in terms of utilization of international humanitarian law and the human rights law.

Recognition of fundamental human rights and ensuring their international legal protection is an
achievement of paramount importance, which in its turn, was preconditioned by gross and mass violations
of human rights before and after World War II. This is just the reason that nowadays, numerous international
organizations as well as special institutions are fighting to prevent terrors of war and to ensure the rights of
each individual person.

International humanitarian law represents a part of international public law, which is aiming at protecting
any victim of an armed conflict. Because the armed conflicts occurred so frequently, their regulation should
have been accomplished by means of international law. Initially, general legal norms were applied but later
on, the norms of humanitarian law were drafted, which are represented in all four Geneva Conventions1 and
in both of their additional protocols2 as well as in the Hague Convention3 of 1907.

Despite the fact that both the international law on human rights and the international humanitarian law
are aiming at the same final target – protecting and ensuring the human rights and freedoms, - yet the
framework of their activities are different.

The law on human rights is permanently in action. It is prohibited to restrict the area of its activity unless
there is a Marshall Law introduced in the country.4 But inaction of the humanitarian law is connected with
the commencement of an armed conflict and its force expires immediately after the end of the conflict. This
is preconditioned by the fact that the international humanitarian law embraces only those individuals, who
emerge in the course of an armed conflict.

One of the major tasks for the 21st century is legal protection of the war victims with combatants as well
as civilians included.

Our memory of history makes it clear that the consequences of war damage the civil population most of all. Based
on the statistical data, 80% of the deceased during World War were the persons directly involved in the battles and
the rest of 20% were the civilian population; but 70% of the civilians perished during the Word War II.

At the end of the 20th century the victims of armed conflicts already constitute 80% of the civilian
population5 with women and children representing the majority. During the armed conflict, from physical

1The Geneva Convention of August 12, 1949, on Improving the Conditions of the Wounded and the Sick Patients in
 the Acting Army; the Convention on Improving the Conditions of the Wounded and Sick Persons in the Marine
 Military Forces and the Victims of a Shipwreck; the Convention on Treatment of the War Prisoners (the 3rd

 Convention); Convention on Protection of the Civilians (the 4th Convention).
2The 1st additional protocol on Protection of the Victims of an International Armed Conflict and the 2nd additional
 protocol on Protection of the Victims of an International Armed Conflict
3The Hague Convention of October 18 of 1907 (the Convention on Starting the War Activities), the Convention on the
 Laws and Habits of the War on the Land; the Convention on the Rights and Obligations of the Neutral Countries and
 Private Persons in the war on the Land; the Convention on the Situation with the Enemy Trade Ships at the Start of
 the War Activities; the Convention on the Submarine Automatic Contact Mines; the Convention on the Rules of
 Bombing Employed by the Marine Forces during the War and the Convention on the Obligations of the Neutral States.
4Kurdadze I., Priority of the Common Law and the International Humanitarian Law, 2001.
5Graca Machel, The Impact of War on Children 1 (2001).
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and psychological point of view, the crimes perpetrated against women and children are followed by
devastating results.

During World War II, military persons raped about 200 000 women. After half a century, the same problem
emerged in Bosnia, Kosovo, Congo and Rwanda.

In 1994, the genocide that took place in Rwanda, where 800 000 people were killed in 4 months period, can
be regarded as the most mass rape case ever.6  According to the UN report, “Women were raped individually,
in groups, by means of different objects and they were forced into sexual slavery.”

In Congo Democratic Republic, during 5 years, in the eastern part of the country, thousands of women
and children fell victims of sexual violence. In 2002 the peace agreement was signed and in 2003 a provisional
government was appointed; this developed the hope that horrible consequences of the armed conflict
would be eradicated. Yet it should be noted that the sexual abuse is still continuing, especially in the eastern
part of Congo where women and children above 3 years of age are regarded as the victims of sexual violence.

According to the Human Rights Watch report, the facts of rape and other types of sexual violence are
numerous in Kosovo as well. It is a well known fact that rape and other types of sexual violence were
practiced by the soldiers as one of the means of ethnic cleansing. There are numerous recorded facts of
group rape of women in front of their family members; in most of the cases, those women were killed after
rape. Based on the interviews of the victims obtained by the Human Rights Watch, 96 cases of sexual
violence were recorded, which were perpetrated either by the soldiers or the Serbian policemen.7

It is important to refer to the actions directed against the civil population in Abkhazia during the war
period, with numerous facts of abusive treatment of women with sexual violence included.

Essential point of the politics of Abkhazian separatists was – Abkhazia without Georgians – and in order
to achieve this goal they employed the method of ethnic cleansing, including terror, degrading behavior,
sexual violence and physical extermination which was highly implemented among the civil population. Such
politics was first practiced in Gudauta (From August to November, 1992), in Gagra (from October 1992 to
September 1993) as well as in Sukhumi and Gali regions (from September 1993).

About 10 000 civilians were physically exterminated; along with shooting the civil population, the facts
of torture of the old people, women and children were also a frequent case.

The facts of rape of women and children are also numerous. In the town of Gagra, while attacking one of
the families, the wife and daughter were raped in front of the father; then they cut the heads of the victims
and shoot the father.

According to the testimonies of several witnesses, in one of the villages of the Ochamchire region,
women and children were taken captives; 25 girls, their age ranging from 12 to 16 years were publicly raped;
group raping of children was repeated during one week; the facts tell us that after raping, they cut breast of
the children. According to the testimonies of other witnesses, in the village off Akhaldaba, they kidnapped
women and children, raped children above 6 years of age and then they shoot them.8

There are a lot of instances of kidnapping women by the military persons for the purpose of trafficking.
The scope of trafficking has increased immensely and that is preconditioned by the conflicts and unbearable
economic and social environment caused by those conflicts.

In the report presented by the International Organization of Migration it is indicated that 2 million
women have been victims of trafficking; in the report of the Save the Children organization they emphasize
that trafficking of women and children is practiced in 85% of the conflict zones.

6Binaifer Nowrojee, Shattered Lives: Sexual Violence during the Rwandan Genocide and its Aftermath (1996).
7Human Rights Watch, Kosovo: Rape as a Weapon of Ethnic Cleansing’ (2000).
8Çàêëþ÷åíèå ãî ñóäàðñòâå í í î é  êî ìèññèè Ãðóçèè ïî óñòà í î âëåíèþ  ôàêòî â  ï îëèòèêè ýòíè÷åñêîé ÷èñòêè –
 ãå í îöèäà ,  ïð îâî ä è ì î é  â  îò í îøå íèè  ãðóçèíêî ãî  í àñåëåíèÿ Àáõàçèè, Ãðóçèÿ, è ïåðåäà÷ è  ìàòåðèàëîâ â
 ìåæäóíàðîäíûé òðèáóíàë (1996)
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Apart from the above mentioned negative impact, armed conflicts have one more serious effect on
women, particularly on their health. Those women, who experienced sexual violence, not only become
victims of AIDS or other viruses but are deliberately forced to catch that infection.

On the basis of the UNICEF report, in Rwanda, 80% of the victims of sexual violence are suffering from
AIDS, whereas prior to that, their greatest majority belonged to the sexually passive part of the population.

Perpetration of women’s safety and health is exercised in a rather atrocious way, like forced pregnancy,
and forced abortion for the purpose of ethnic cleansing and genocide. In Bosnia, military persons kept in
captivity the women who had been forcefully made pregnant so that they would continue pregnancy. The
same happened in Liberia and Sierra Leone. Overwhelming majority of those women gave birth to their
babies without any drugs or qualified medical health. Sometimes women have to undergo abortion in non-
safe conditions. In the countries like Afghanistan and Somalia only 10% of women are aided by qualified
medical personnel while giving birth.

In the report presented by UNPFA, it is a proved fact that during the armed conflict, major reason of
death rate among women is complicated pregnancy. Yet, if we follow the above mentioned report, it is
possible to save the lives of 500 000 women annually, provided that necessary medical treatment and a due
aid is available to them.

During the armed conflict, violence and inhuman treatment exercised against the women has indirect
impact on their children. According to the data provided by the Save the Children organization, today, 13
million children of the age less than 15 are orphans; some of them lack one parent and most of them have
neither of them. The main reason of the death of the parents is AIDS. If this situation continues, then
according to the preliminary data of the Save the Children, the number of the orphaned children will
increase twice by the year 2010.

Along with the children, women constitute the circle of people whose rights are grossly violated during
an armed conflict. Up to this very day, more than 300 000 children less than eighteen of age, are participating
in the war actions, both in the state armed forces as well as in different groupings, which indicates that the
international humanitarian law is mostly ignored.

In the Democratic Republic of Congo, one of the most painful topics of the existing conflict is the
abundance of children-soldiers in the state armed forces as well as in different groupings. According to
various data, such facts are mostly notable in the eastern part of Congo, where the number of such children
amounts to about 30 000, 40% of which are children of 15, of feminine gender. In Congo, even today, training
of children-soldiers (their age ranges from 7 to 15 years) is still in practice among different groupings.

In September 2003, Amnesty International published an article under the following title: “DRC: Children
in War”, in which attitudes are expressed with regard to using children in the military forces. In this article,
great attention is paid to the scale of using children in war as well as to their systematic torture, sexual abuse
and cruelties exercised against them.

After signing the additional protocol of the Convention on Children’ Rights (November of 2002), the
Israeli government banned the conscript of children before the age of 18 in the army; yet, in fact, volunteers
of the age of 17 are still welcome to the army.

It is notable that unlike other countries, there are no children-soldiers in the state military forces of Sierra
Leone, yet they are still numerous in different armed groupings.

In Liberia, during the last few years, a lot of people fell victim of the armed conflicts. Thousands of
children were killed or suffered from sexual abuse, torture and slavery. There were numerous children of the
age of 18 among the combatants, their number reaching more than 15 000. Despite the fact that the international
law prevents using the children as combatants, in the armed conflict in Liberia, they used children of 9 and
10 in age during the war activities. The girl-combatants had to endure sexual violence and the male combatants
were given narcotic drugs before each battle, so that they would get rid of fear and be more vigorous in their
atrocious actions.

The Burundi government is admitting that there are children-soldiers in their armed forces and that they are
not sparing efforts to eliminate such practices. Yet the use of children-soldiers is still continued by the
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Burundians in the Democratic Republic of Congo. In April of 2003, Burundi joined the Rome Statute; they also
ratified the Additional Protocol on Children’s Rights and established 18 years as the age of a military servant.
Despite all that, for the time being, 14 000 children-soldiers are serving in the Burundian military forces.

Existence of children-soldiers is also an issue in Afghanistan. Children are used in Afghanistan not only
in the capacity of soldiers, but as carriers of various narcotic drugs as well.

In Uganda and Ethiopia, girls constitute the third part of children-soldiers; in most of the cases, these
children are raped or they are “married” to the war commanders. Apart from participation in the battles, these
children are forced to work as cooks, guards or spies.

The mass use of the children in military forces is preconditioned by the fact that they can be easily
manipulated and in most of the cases are hardly able to realize the danger that they are exposed to. Some of
them are involved by force in the military actions but others do it through their own will in order to gain food
and safety or clothes and money. There are other reasons as well: pressure extended by the family, aspiration
to serve their society or an ethnic group, escape from degrading or abusive treatment etc.

During the last 50 years, development of international law on human rights has influenced greatly the
international humanitarian law.

In 1979, the Convention on eradicating all types of discrimination against women was adopted, which for
the time being, has been signed by 155 countries.

The humanitarian law, like other fields of law is banning all types of discrimination. International
humanitarian law has always been allocating due attention to protection of women and children. In this
connection, the Geneva Convention comprises almost 560 articles. Similar to other civilian persons, women
and children are also protected from abusive behavior of the parties participating in the conflict. They are
protected by the 4th Geneva Convention; according to this Convention, all the circumstances which comply
to the principles of humane treatment are also granted to them.

Apart from general protection, women and children are granted the status of the persons under special
protection. This norm was elaborated because such a practice existed during World War I, when women and
children of all ages were the victims of violence. There are numerous facts of rapes, atrocious and degrading
treatment on the occupied territories.

Not long before, sexual violence was not paid due attention; during the Nuremberg Tribunal, sexual
violence was not considered as a criminal offence, despite the fact that during World War II there were
numerous cases of sexual violence registered.

The Congo judiciary system experienced complete failure in the combat against sexual violence. In
Congo, jurisdiction of the existing military courts extends on all the crimes which had been committed by
representatives of the national armed forces but it is the civil court that reviews the issues related to
responsibility of representatives of various armed groupings. Despite all that, the above mentioned violations
have never been followed by any kind of reaction.

The 4th Geneva Convention and its additional protocols regard rape and other types of sexual violence as
the gross violation of humanitarian law. Article 147 of the Geneva Convention stipulates that “torture and
inhuman treatment as well as serious damage to the body or health, or suffering inflicted by way of deliberate
intention” represents gross violation of the Geneva Conventions.

It is also notable, that Congo joined the 2nd additional protocol in December 2002 and Article 4 of the 2nd

additional protocol prohibits “Perpetration of life, health, physical or psychological state; murder in particular;
also cruel treatment like torture, physical damage, practicing body and collective punishment, a well as
personal abuse, degrading treatment, rape, forcing to prostitution or any type of indecent behavior.”9

In compliance with the Rome statute, which was ratified by Congo in April, 2002, “Rape, sexual slavery,
forced prostitution, forced pregnancy” or other types of sexual violence are regarded as war crimes and
crimes directed against humanity.

9Article 4 of the 2nd Additional Protocol of the Geneva Conventions of August 12, 1949, on Protection of the
 Victims of Non-International Armed Conflicts.
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In 1993, as a response to the crimes committed during the Balkan wars International Criminal Tribunal
for the Former Yugoslavia was established.10 After a year, the genocide perpetrated in Rwanda was followed
by creation of an international tribunal.11 Both tribunals are similar in structure, although jurisdiction of the
Yugoslavian tribunal spreads only over the Yugoslavian territory covering the crimes committed since 1991,
but jurisdiction of the Rwanda tribunal covers the crimes committed in Rwanda and the territories of the
neighboring countries since January to December, 1994. Statute of both tribunals comprises the crimes like
genocide, crimes against humanity and the war crimes. These tribunals recognize rape as the crime perpetrated
against humanity, similar to genocide and the war crimes.

In a case reviewed by the ad hoc Rwanda tribunal: The Prosecutor v. Jean-Paul Akayesu, it is indicated
that Jean-Paul Akayesu was charged by perpetrating genocide and committing the crime against humanity,
in particular, rape and consequent murder of girls of 12 and 13 years old.12

According to the case reviewed by Yugoslavian ad hoc tribunal: The Prosecutor v. Dragoljob Kunarac,
Radomir Kovac and Zoran Vukovic, these persons were charged by rape of girls of 12 of age and in
involving them in sexual slavery. Radomir Kovac was recognized guilty in committing a crime against
humanity and also in committing war crimes. This decision laid foundation to giving sexual slavery
qualification of a crime against humanity.13

There are numerous norms which prohibit perpetrating women’s rights. According to the 4th Geneva
Convention, women should be treated with respect appropriate to their gender. The wounded, sick and
disabled persons, children, pregnant women as well as children before the age of 7 and their mothers can
enjoy special protection. In case of their arrest, detention or internship it is necessary to repatriate them or
move them to their former dwelling places, or ensure their transportation to a neutral territory. Death sentence
is ruled out; it is also banned to condemn juveniles to death sentence before the age of 18, even in case
when all preconditions are in place for such a decision.

The conflicting parties, as a rule, have to implement a whole set of measures in favor of the persons
under special protection. Such measures should be taken in different spheres: providing medical care,
release from particular types of jobs, granting the social privileges etc.

In the course of the UNESCO research, it has been established that the war conditions influence the
children’s psyche much less (which can be explained by their aspiration to adventures) than tearing them off
the family. It is the obligation of the conflicting parties to place the family members in one building where
they will have the opportunity to live detached from all others. Necessary conditions should also be created
in order to enable them to lead normal family life.14

The conflicting parties have to try their best not to allow participation of children before the age of 15 in
the war actions. If children before 15 are still engaged in the war activities and if they become captives of the
enemy, they will still maintain the right of special protection, despite the fact whether they are war prisoners
or not.15

Article 38 of the UN Convention on Children’s Rights also prohibits involvement of children before 15
in the war activities. It is reinforced by the additional protocol of the above mentioned Convention on
involving children in the war activities, which entered force on February 12, 2002 and in which the minimum
age for the children to be involved in the war activities is stipulated as 18 years.

Recently, progress has become notable in the protection of children’s rights. In 2003, 67 countries
ratified additional protocol of the Convention on Children’s Rights with Afghanistan, the Democratic

10Security Council Resolution 827 of 25 May, 1993.
11Security Council Resolution 955 of 8 November 1994.
12The Prosecutor v. Jean-Paul Akayesu (Case No. ICTR-96-4-T, September 2, 1998).
13The Prosecutor v. Dragoljob Kunarac, Radomir Kovac and Zoran Vukovic
   (Foca case, IT-96-23 and IT-96-23/1, February 22, 2001).
14The 4th Geneva Convention, Article 82.
151st additional protocol, Article 77.
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Republic of Congo, the Philippines, Rwanda, Sierra Leone, Sri Lanka, Uganda and other countries among
them.

The UN Children’s Protection Committee started the control of each country with regard to implementation
of the above mentioned issue. It is also remarkable to note that in compliance with the Statute of Rome,
involvement of children, less than 15 years of age in war activities is considered to be a war crime.

In 1999, the OSCE allocated great attention to protecting children’s rights during the armed conflicts.
The UN considered that protection of children during armed conflicts was to become one of the elements for
establishing peace and therefore, this organization supported the programs of demobilization and reintegration
of the children in question.

In November 2001, the OSCE made an unprecedented step to address the UN Secretary General to
identify concretely the parties who were forcing the children to participate in the war activities. In January
2003, since the list of such countries became officially known, the OSCE decided to undertake additional
measures against the above said parties.

There are numerous cases filed against involving children-soldiers, which have been reviewed by various
courts and tribunals.

A number of cases have been reviewed by the Sierra Leone special court, in which, along with various other
violations, using children in war activities was also a major offence. In the case: Prosecutor v. Foday Saybana
Sankoh, Issa Hassan Sesay, Morris Kallon and Augustine Gbao, the above mentioned persons were charged
with committing a crime against humanity; they were also recognized guilty in violating general Article 3 of the
Geneva Conventions and humanitarian law, as well as other norms of international legislation. In particular:
collective punishment of the population, killings, rape and other types of sexual abuse, inhuman treatment,
degrading behavior, involving children less than 15 years of age  in war activities, etc.16

One of the cases reviewed by the Sierra Leone court was the case: Prosecutor v. Charles Ghankay
Taylor. Charles Taylor was also charged with violation of general Article 3 of the Geneva Conventions as
well as other norms of international humanitarian law and with committing the crime against humanity, with
killings, abusing physical and psychological condition of human beings, rape and sexual violence, using
children-soldiers etc.17

International criminal court reviewed a number of cases containing the above mentioned violations. One
of such cases is: Prosecutor v. Thomas Lubanga Dyilo. Thomas Lubanga Dyilo is charged with committing
a war crime; in particular, for involving children less than 15 years of age in armed forces, giving military
training to them and using them in war actions.18

Apart from prohibiting involvement of children in the war activities, the international law comprises
other norms as well, which are ensuring protection of children’s rights.

The conflicting parties have no right to take measures for evacuation of children to a foreign country,
unless these children are their citizens, although there are exceptions as well, especially when things come
up to the health and treatment of the children or when evacuation is necessary for their safety. Evacuation
of children can only take place under a written consent of the parents or a guardian. If such persons prove
to be unavailable, then the consent of those individuals, who have a legal obligation to take care of such
children, will be necessary. During the whole evacuation period, continuous learning process will be ensured
for the children and in compliance with the will of their parents, religious and moral studies will also be
included in the curriculum.

While rearing children, the environment in which the children will grow is of paramount importance.
Therefore, by protecting children’s families, the international humanitarian law also protects those moral
values, religion, culture and traditions in which the child is growing.

16Prosecutor v. Foday Saybana Sankoh, Issa Hassan Sesay, Morris Kallon and Augustine Gbao
   (case NoSCSL – 2004-15-PT)
17Prosecutor v. Charles Ghankay Taylor (Case NoSCSL – 03-01-1)
18Prosecutor v. Thomas Lubanga Dyilo



190

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi

The conflicting parties have to take necessary measures, in order not to allow the orphaned children less
than 15 of age, or those separated from their families in the course of the war actions, to be abandoned and
left all on their own. They should be brought up by the persons of the same cultural tradition. In order to
simplify the return of the evacuated children to their countries and families, the public service bodies fill in
a card with the names of each child (with a photo attached), which then will be sent out to the central news
agency of the Red Cross International Committee.

The 4th Geneva Convention also envisages that the pregnant women, as well as the women already in
labor and their babies should get additional nourishment according to their physical needs.19

Transportation of the interns should always be carried out in a humane way. Women who are already in
labor will not be transported, if their health is endangered, unless it is commanded by security measures.20

As we see, the decisive factor in such situations is the safety of the interns and not the war conditions.
The 1st additional protocol also envisages the situation with the mothers of little children. According to

the 4th Convention, “The conflicting parties will try to make agreements during the war activities on setting
free the interns of particular categories; they must also agree on their repatriation, return to the former
dwelling places or hospitalization in a neutral country. This specially concerns children, pregnant women
and mothers of the babies or little children.21

The 4th Geneva Convention stipulates that: “Each major country, participating in the agreement will allow
transportation of all types of cargo containing medical and hospital materials and equipment, as well as
objects designed for religious service and intended for the civilian population, even if the latter is their
enemy. They also have to allow transportation of food products, clothes and all types of parcels containing
sustainable means, designed for children less than 15 years, pregnant women and women already in labor.”22

It includes necessary products for normal development of physical and mental capacities of human beings.
Dwelling on the above said, the international humanitarian law is strictly stipulating the obligations of the

conflicting parties to protect the civilians; in particular, to ensure protection of the rights of those persons who
are under special means of protection as well as defend them from the war activities and all the consequences
caused by such acts. It is just the gravest conditions of the victims of war that brought about adoption of these
conventions and the additional protocols to them; international ad hoc tribunals and international criminal
courts had also been established for this purpose. It should be specially emphasized that today, sexual
violations and the problem of children-soldiers has become a major issue on the world agenda. The mentioned
perpetrations are regarded by the ad hoc tribunals and international criminal courts as crimes against humanity
or war crimes. Yet, there is a view point that the humanitarian law still contains a number of questions pertaining
to this theme which are too vague and command more accuracy in their contents as well as further improvement
of form. All countries must ratify all the conventions and agreements with regard to protection of women’s and
children’s rights; especially, the Convention on Children’s Rights and its additional protocol on Involvement
of Children in the War Activities, as well as the Roman Statute etc.

It is necessary that the international community will be urgently involved in resolution of the above
mentioned problem, so that the process of reintegration of the children-soldiers and programs of similar
contents will be duly supported. It is also necessary to increase medical, psychological, social and legal aid
to those persons, who fell victim to sexual violence. Violation of the rights of medical personnel and the
clergy is somewhat ignored as well, which shows in the lack of literature on these issues. There are a lot of
materials, which explain how the above mentioned persons will be protected, although you would find very
little information on the facts of violation of their rights in the reports and articles published by the same
international organizations and the governmental bodies, despite the fact that such facts are numerous in
fact. It is necessary to allocate special groups of experts who would undertake substantial studies of the
violations of the rights of the persons under special protection in an armed conflict.

19Article 89.
20Article 127.
21Article 132 of the Geneva Convention.
22Article 23.
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maia biTaZe

ivane javaxiSvilis saxelobis Tbilisis

saxelmwifo universitetis

iuridiuli fakultetis doqtoranti

orhusis konvenciis moTxovnebis gaTvaliswineba

qarTul samarTalSi

1. Sesavali1. Sesavali1. Sesavali1. Sesavali1. Sesavali

TiToeul saxelmwifoSi, misi istoriul-samarTlebrivi tipologiidan gamomdinare,
Camoyalibebulia damoukidebeli samarTlebrivi sistema, maT Soris, iseTi, romelic
aregulirebs samarTalurTierTobebs ekologiis sferoSi. sxvadasxva obieqtur Tu
subieqtur mizezTa gamo, saqarTvelos ekologiuri kanonmdebloba ufro mogvianebiT
Camoyalibda da ganviTarda, vidre sazRvargareTis progresul qveynebSi.

garemos dacvis sakiTxebi qarTuli saxelmwifos arsebobis mTeli periodis
ganmavlobaSi garkveulwilad aqtualuri iyo. es gamoixateboda rogorc xalxur
tradiciebSi, aseve, garkveul saxelmwifo aqtebSi. ase, magaliTad, tyis da bunebis
dacvis aucileblobis Sesaxeb jer kidev me-12 saukunis dokumentebSia moxseniebuli.
garemosdacviTi saqmianoba im formiT, romelic dResdReobiT iTvleba misaRebad,
saqarTvelos teritoriaze me-20 saukunis dasawyisidan iRebs saTaves. am process
met-naklebad permanentuli xasiaTi hqonda sabWoTa xelisuflebis periodSic da,
miuxedavad seriozuli naklovanebebisa, mainc viTardeboda.

dResdReobiT qarTuli ekologiuri samarTali erTgvari transformaciis procesSia
da sakmao zegavlenas ganicdis rogorc Sida, aseve, gare faqtorebisgan. erTi mxriv,
saqarTveloSi mniSvnelovani politikur-ekonomikuri cvlilebebi mimdinareobs, meore
mxriv ki qveyanaSi yoveldRiurad Zlierdeba samoqalaqo sazogadoeba da igi saerTaSoriso
samarTlis ZiriTad principebze dayrdnobiT cdilobs, integrirdes msoflios demokratiul
sazogadoebasTan _ sabWoTa kanonmdeblobas TandaTanobiT enacvleba axali normatiuli
aqtebi, yalibdeba sakanonmdeblo baza, romelsac sfuZvlad udevs evrokavSiris mier
miRebuli normatiuli aqtebis, saerTaSoriso SeTanxmebebisa da gaerTianebuli erebis
organizaciis 1992 wlis rio-de-Janeiros garemos dacvisa da ganviTarebis konferenciis
mier miRebuli `garemos dacvisa da ganviTarebis rios deklaraciis”, `21-e saukunis
globaluri ganviTarebis programis – 21-e dRis wesrigis” daskvniTi dokumentebi.
1995-2007 wlebSi saqarTvelos parlamentis mier garemos dacvisa da bunebaTsargeblobis
sferoSi miRebul iqna or aTeulze meti sakanonmdeblo aqti. Tanamedrove kanonmdeblobis
safuZvlebSi Cadebulia axali principi, romlis mixedviTac, saqarTveloSi yovelgvari
bunebaTsargebloba fasiania. aqedan gamomdinare, SemoRebulia sxvadasxva mosakreblebi,
xolo bunebrivi resursebiT sargeblobasTan dakavSirebuli yvela saqmianoba regulirdeba
licenziebisa da nebarTvebis gacemis sistemiT.

ekologiuri problemebi yovlismomcvelia. isini TiToeuli Cvenganis da mTeli
qveynis usafrTxoebas safrTxes uqmnis. swored amitom, yvela saxelmwifom, maT Soris,
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saqarTvelomac, saerTaSoriso standartebis gaTvaliswinebiT unda uzrunvelyos
Sesabamisi erovnuli kanonmdeblobis ganviTareba-daxvewa.

Sidasaxelmwifoebrivi ekologiuri samarTlis daxvewa, upirveles yovlisa, xels
Seuwyobs zogadad sazogadoebis ekologiisadmi damokidebulebis srulyofas da
ganaviTarebs TviT saxelmwifoebis urTierTkavSirs am sferoSi, radgan ekologiuri
problemebi xSir SemTxvevaSi scildeba konkretuli saxelmwifos oficialur sazRvrebs
da safrTxes uqmnis kacobriobis janmrTelobas. ekologiur problemasa da im safrTxes
Soris ki, romelic adamianTa janmrTelobasa da keTildReobas safrTxes  uqmnis,
pirdapiri kavSiri arsebobs, rasac Tan sdevs sakiTxiT dainteresebul pirTa saqmianobis
Seviwroeba da maTTvis saintereso informaciis xelmisawvdomobis uflebis darRveva.1

meore mxriv, Sidasaxelmwifoebrivi ekologiuri samarTlis ganviTareba xels Seuwyobs
sazogadoebis CarTvas garemosdacviTi sakiTxebis SemuSavebis procesSi. eWvgareSea da
amas araerTi mecnieuli kvleva adasturebs, rom ekologia da adamianis uflebebi
pirdapir urTierTkavSiriSia. amdenad, ekologiuri kanonmdeblobis ganviTareba realur
safuZvels daudebs TviT fundamenturi uflebebis dacvasac, rameTu ekologiuri uflebebi
ganixileba socialur da iseT uflebebad, rogorebicaa: ufleba informaciaze, ufleba
gadawyvetilebebis miRebis procesSi monawileobasa da ufleba marTlmsajulebaze.
kavSiri garemosa da adamianis uflebebis dacvas Soris ki TvalnaTelia.2

daskvnis saxiT unda aRiniSnos, rom adamianis uflebebisa da ekologiuri samarTlis
Sidasaxelmwifoebrivi sistemis Tanadroul ganviTarebas ramodenime upiratesoba aqvs:
igi xels Seuwyobs garemos dacvis mniSvnelobis gaZlierebas; gaaadvilebs saerTaSoriso
da erovnuli standartebis harmonizacias; gazrdis sazogadoebis garemosdacviTi
gadawyvetilebebis miRebis procesSi monawileobis dones.

adamianis ekologiuri uflebebis dacvis standartebi, samwuxarod,  qarTul
Sidasaxelmwifoebriv samarTlebriv sistemaSi arc Tu ise daculia, rogorc evropisa
da amerikis kontinentis ganviTarebul qveynebSi. amasTan, ar arsebobs sakiTxis
kompleqsurad Semswavleli erovnuli iuridiuli literatura. saqarTvelos
sakanonmdeblo sistema araerTgvarovnad iZleva ekologiuri uflebebis ganmartebisa
da aRsrulebis saSualebas, rac xSirad iwvevs qveynis saerTaSorisosamarTlebrivi
valdebulebebis ignorirebas. miuxedavad met-naklebad arsebuli sakanonmdeblo
garantiebisa, dResdReobiT qarTuli ekologiuri samarTlebrivi sistema, samwuxarod,
sakmaod sustia, risi mizezic, ZiriTadad samarTlebrivi ierarqiis darRveva da
sakanonmdeblo koliziebia. qarTuli ekologiuri kanonmdebloba moiTxovs Semdgom
daxvewas da Tanamedrove msoflios ganviTarebuli qveynebis ekologiur standartebTan
adaptirebas. adamianis ekologiuri uflebebis samomavlod sruyofilad realizaciis
mizniT, upirveles yovlisa, saWiroa erovnuli ekologiuri kanonmdeblobis optimizacia
da saerTaSoriso samarTalTan integracia.

zemoaRniSnuli gansakuTrebiT mniSvnelovania imis gaTvaliswinebiT, rom saqarTvelos
mosaxleobis didi nawili iseT teritoriebze cxovrobs, romlebic dabinZurebis
aSkara wyaroebTan axlos mdebareobs (qarxnebTan, mSeneblobebTan da a.S.), rom aRaraferi

1M. R. Anderson, Human Rights Approaches to Environmental Protection: An Overview, in Alan E. Boyle and
 Michael R. Anderson (edc.), Human Rights Approaches to Environmental Protection, 4-5 (1996).
2G. Handl, Human Rights and the Protection of the Environment: A Mildly Revisionist View, in Antonio Augusto
 Cancado Trindade (ed.), Human Rights, Sustainable Development and the Environment, San Jose de Costa Rica and
 Brasilia, 119 (1992).
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iTqvas saqarTvelos mTianeTsa da zRvispira dasaxlebebze, romlebic mudmivi ekologiuri
katastrofebis safrTxis qveS imyofeba. amasTan, mniSvnelovania ekologiuri uflebebis
qveynis Sida samarTlebrivi realizaciis sakiTxis Seswavla saerTaSorisosamarTlebriv
sistemaSi integraciis procesis gaTvaliswinebiT. sayuradReboa isic, rom saqarTvelos
konstituciis amave muxlis Tanaxmad, saerTaSoriso SeTanxmebebs, memorandumebsa da
konvenciebs, maT Soris, garemos dacvis sferoSi, eniWeba prioriteti erovnul
kanonmdeblobasTan mimarTebaSi, Tu, ra Tqma unda, isini ar ewinaaRmdegeba konstitucias.3

es ukanaskneli gansakuTrebiT sayuradReboa, radgan, saerTaSoriso samarTlis normebis
(romlebic ZiriTadad zogadi miTiTebebs iZleva da mxareebs moqmedebis minimalur
standartebs usazRvravs) erovnul samarTalSi inkorporacia maTi efeqtianobis xarisxs
zrdis  da warmoqmnis Sesabamisi erovnuli normatiuli bazis SemuSavebis aucileblobas.4

gamomdinare zemoaRniSnulidan, mniSvnelovania imis garkveva, Tu ramdenad asaxavs
qarTuli Sidasaxelmwifoebrivi samarTali garemosdacviTi informaciis
xelmisawvdomobis, sazogadoebis gadawyvetilebebis miRebis procesSi sazogadoebis
monawileobisa da marTlmsajulebisadmi xelmisawvdomobis Sesaxeb orhusis konvenciis
(SemdgomSi _ orhusis konvencia) moTxovnebs, romlis wevri saxelmwifo saqarTvelo
2000 wels gaxda5. am mizniT, winamdebare statiaSi Sefasebulia qarTuli samarTlebrivi
sistemis orhusis konvenciasTan harmonizaciis done, xolo gamovlenili samarTlebrivi
xarvezebis identificirebis safuZvelze momzadebulia Sesabamisi rekomendaciebi
saqarTveloSi orhusis konvenciis srulyofilad ganxorcielebis mizniT.

2. orhusis konvenciis samarTlebrivi safuZvlebi2. orhusis konvenciis samarTlebrivi safuZvlebi2. orhusis konvenciis samarTlebrivi safuZvlebi2. orhusis konvenciis samarTlebrivi safuZvlebi2. orhusis konvenciis samarTlebrivi safuZvlebi
1998 wels gaerTianebuli erebis organizaciis evropis ekonomikuri komisiis

egidiT (UNECE) qalaq orhusSi (dania) miRebul iqna konvencia garemosdacviT
sakiTxebTan dakavSirebuli gadawyvetilebebis miRebis procesSi sazogadoebis
monawileobis, informaciisa da am sferoSi marTlmsajulebis sakiTxebze
xelmisawvdomobis Sesaxeb, romelic garemosdacviT konvenciebs Soris axali Taobis
konvenciaa da miznad isaxavs momavalSi garemos dacvisa sferoSi sazogadoebisa da
garemosdacviTi organizaciebis rolis gaZlierebas. aRiarebs ra garemosdacviTi
gadawyvetilebebis procesSi monawileobis, informaciisa da marTlmsajulebis sferoSi
xelmisawvdomobaze moqalaqeTa uflebebs, konvencia aseve miznad isaxavs garemos
dacvis sakiTxebSi mTavrobaTa angariSgebisa da gamWvirvaleobis donis zrdis
xelSewyobas. konvencia ganixileba rogorc garemos, ise _ demokratiis dacvis
mniSvnelovan berketad, romelic xSirad moixsenieba rogorc rio-de-Janeiros deklaraciis
me-10 principis ganxorcielebis modeli.6 konvencia efuZneba ekologiuri uflebebis

3saqarTvelos konstitucia, me-6 muxli (1995).
4J.Ebbesson, Compatibility of International and National Environmental Law, 205 (1996).
5saqarTvelos parlamentis dadgenileba #135 (2000).
61992 wlis rio-de-Janeiros deklaraciis me-10 principi: ,,garemosdacviTi sakiTxebis marTva umjobesia
ganxorcieldes yvela doneze da TiToeuli moqalaqis saerTo ZalisxmeviT. erovnul doneze, yoveli
moqalaqe uzrunvelyofili unda iqnes administraciuli organoebis xelSi myofi nebismieri informaciiT,
Tundac mavne nivTierebebisa da saqmianobebis Sesaxeb. moqalaqeebs saSualeba unda hqondeT monawileoba
miiRon gadawyvetilebebis miRebis procesSi. saxelmwifoni valdebulni arian uzrunvelyon informaciis
sajarooba da xeli Seuwyon sazogadoebis cnobierebis amaRlebas. saxelmwifo, agreTve, valdebulia
uzrunvelyos moqalaqeTaTvis sasamarTlo da administraciuli warmoebaze xelmisawvdomoba, iseve,
rogorc maTTvis zianis anazRaureba da Sesaferisi daxmareba~.
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dacvis sam komponents, romelTac xSirad ‘sam sayrdens~ uwodeben: sazogadoebis
monawileoba,  informaciisa da marTlmsajulebis xelmisawvdomoba. orhusis konvencia
adgens zemoaRniSnuli uflebebis dacvis minimalur standartebs da ar zRudavs
mxareebs, ganaxorcielon RonisZiebebi, romlebic iTvalisiwinebes garemosdacviTi
informaciis srul xelmisawvdomobas da garemos dacvis sferoSi gadawyvetilebebis
miRebis processa da samarTalwarmoebaSi sazogadoebis ufro aqtiur monawileobas.7

amasTan, konvenciis Tanaxmad, dauSvebelia diskriminacia erovnuli, rasobrivi an sxva
raime niSnis mixedviT.

orhusis konvenciiT gaTvaliswinebuli valdebulebebi vrceldeba yvela sajaro
dawesebulebaze,  yvela tipis sazogadoebrivi momsaxurebis sawarmoze (maT Soris
municipalurze da sxv.) da maTi kontrolis qveS myof nebismier fizikur Tu
iuridiul pirze. orhusis konvencia sazogadoebasa da arasamTavrobo organizaciebs
aniWebs uflebebsa da realur SesaZleblobebs informaciis xelmisawvdomobisaTvis,
konkretul Tu strategiul gadawyvetilebebSi monawileobis miRebisaTvis, aRWurvas
maT sasamarTlo dacvis saSualebebiTa da marTlmsajulebaze gamartivebuli
xelmisawvdomobiT. am sferoSi mTavrobebisaTvis mkafio valdebulebaTa dakisrebiT
konvencia uzrunvelyofs informaciis met gamWvirvalobas, mis ufro efeqtian
xelmisawvdomobasa da gavrcelebas, rac fizikur da iuridiul pirebs saSualebas
aZlevs, realuri gavlena iqonion garemosTan dakavSirebul sakiTxebze gadawyvetilebis
miRebis procesze. informaciis xelmisawvdomobis gazrdili SesaZleblobebi fizikur
da iuridiul pirebs saSualebas aZlevs, ukeT gaerkvnen da meti codna miiRon
garemos potenciur riskebsa da saSiSroebebze, romlebic maT, maT ojaxebsa Tu
adgilobriv mosaxleobas emuqreba.

orhusis konvencia adgens garemosdacviTi gadawyvetilebebis miRebis procesSi
sazogadoebis monawileobis realuri ganxorcielebisaTvis savaldebulo moTxovnilebebs.
Sesabamisad, TiToeuli mxare valdebulebas kisrulobs, erovnuli kanonmdeblobis
farglebSi konvenciiT gansazrRvrul saqmianobebze licenziebisa da nebarTvebis gacemisas
da garemosdacviTi normatiuli dokumentebis SemuSavebisas moaxdinos dainteresebuli
sazogadoebis adekvaturi informireba, miiRos Sesabamisi praqtikuli da/an sxva zomebi
imisaTvis, raTa sazogadoebam gamWvirvale da samarTlian CarCoebSi saboloo
gadawyvetilebebis miRebamde anu adreul etapzeve miiRos monawileoba garemosTan
dakavSirebuli gegmebis, programebis,  politikis SemuSavebasa da  bunebrivi resursebiT
sargeblobis nebarTvebisa da licenziebis gacemisas gadawyvetilebebis miRebis procesSi.8

sayuradReboa, rom orhusis konvencia saTanado yuradrebas uTmobs arasamTavrebo
seqtoris saqmianobas da terminTa gansazRvrebaSi, maT, rogorc dainteresebul
sazogadoebas, ise ganmartavs. es ki sazogadoebis garemosdacviTi saqmianobis dagegmvisa
da ganviTarebis procesSi CarTvis araCveulebrivi saSualebaa.

7konvencia  ,,garemosdacviT sakiTxebTan dakavSirebuli informaciis xelmisawvdomobis, gadawyvetilebebis
miRebis procesSi sazogadoebis monawileobis da am sferoSi marTlmsajulebis sakiTxebze xelmisawvdomobis
Sesaxeb~, me-4 muxlis me-5 punqti.

8,,garemosdacviT sakiTxebTan dakavSirebuli informaciis xelmisawvdomobis, gadawyvetilebebis miRebis
procesSi sazogadoebis monawileobis da am sferoSi marTlmsajulebis sakiTxebze xelmisawvdomobis
Sesaxeb~ konvenciis me-2 muxlis me-5 punqti.
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konvencia adgens, rom nebismieri fizikur da iuridiul piris mier gasaCivrebas
unda eqvemdebarebodes sajaro dawesebulebis yvela is  gadawyvetileba, moqmedeba an
umoqmedoba, romliTac sazogadoebis gadawyvetilebis miRebis procesSi monawileobisa
da informirebulobis ufleba dairRva da romelic garemos dacvis erovnuli
kanonmdeblobis debulebebs ewinaaRmdegeba. Tavisdavad,     marTlmsajulebisadmi
xelmisawvdomoba aris berketi garemosdacviTi samTavrobo dawesebulebebis
gadawyvetilebebis winaaRmdeg, rac maT aiZulebs, imoqmedon mxolod da mxolod
kanonmdeblobis farglebSi.9 sainteresoa, rom orhusis konvenciis fuZemdeblebs
marTlsajulebis xelmisawvdomobis princi pis garantiebis xelSekrulebaSi
gamtkicebisaTvis realuri safuZvlebi hqondaT. erTi mxriv, es iyo administraciuli
da sasamarTlo garCevebis procedurebis vadebis darRveva, xolo meore mxriv _ im
gadasaxadebis aragonivruli odenobebi, romlebic procesis mxareebs unda gadaexadaT,
rac TavisTavad maTTvis damatebiT dabrkolebas qmnida. swored am dabrkolebebis
aRmofxvris mizniT konvenciam daadgina, rom marTlmsajulebis procedura ar unda
iyos sazogadoebisaTvis ukiduresad ZviradRirebul RonisZieba, procedurebi unda
iyos drouli, xolo mis Sesaxeb yvela informacia _ xelmisawvdomi sazogadoebisaTvis.

Tamamad SeiZleba iTqvas, rom orhusis konvenciis SemuSaveba, romlis wevri
saxelmwifo saqarTvelocaa, mniSnelovani nabijia ekologiuri uflebebis dacvis
sferoSi. igi uzrunvelyofs am uflebebis dacvis garantiebis ganviTarebas, radgan
Sesabamisi garemosdacviTi informaciis floba ekologiuri uflebebis dacvis erT-
erTi berketia da iZleva realur saSualebas, raTa kargad informirebuli, daintresebuli
sazogadoeba aqtiurad CaerTos garemosdacviTi gadawyvetilebebis miRebis procesSi
da saxelmwifosTan erTad dadges am uflebebisa da garemos dacvis sadarajoze.

3. erovnuli samarTlebrivi sistemis ZiriTadi mimarTulebebi orhusis3. erovnuli samarTlebrivi sistemis ZiriTadi mimarTulebebi orhusis3. erovnuli samarTlebrivi sistemis ZiriTadi mimarTulebebi orhusis3. erovnuli samarTlebrivi sistemis ZiriTadi mimarTulebebi orhusis3. erovnuli samarTlebrivi sistemis ZiriTadi mimarTulebebi orhusis
  konvenciiT garantirebuli uflebebis dacvis sferoSi  konvenciiT garantirebuli uflebebis dacvis sferoSi  konvenciiT garantirebuli uflebebis dacvis sferoSi  konvenciiT garantirebuli uflebebis dacvis sferoSi  konvenciiT garantirebuli uflebebis dacvis sferoSi

informaciis gamWvirvaloba, marTlmsajulebisadmi xelmisawvdomoba da Sesabamisi
gadawyvetilebebis miRebis procesSi sazogadoebis uSualo monawileobis principi
demokratiuli saxelwifos mTavari moTxovnaa. amdenad, am institutis ganviTareba
dRevandeli qarTuli samarTlebrivi sistemisaTvis metad aqtualuria, Tu
gaviTvaliswinebT evropul samarTlebriv sistemaSi saqarTvelos integraciis amJamad
mimdinare process. qarTuli samarTlis mixedviT, informaciis Tavisufleba gulisxmobs
saxelmwifo organoebSi daculi informaciis xelmisawvdomobasa da xelisuflebis
organoTa saqmianobis Riaobas. sruli gamWvirvaleobis pirobebSi sazogadoebaSi aRar
Cndeba eWvi sajaro moxeleTa arakeTilsindisierebis Sesaxeb. informaciis
xelmisawvdomobis moTxovna vrceldeba nebismier sajaro dawesebulebaze da, agreTve,
saxelmwifo an adgilobivi biujetis saxsrebidan dafinansebul kerZo samarTlis
iuridiul pirebze am dafinansebis farglebSi.

aRsaniSnavia, rom garda konstituciisa, ̀ normatiuli aqtebis Sesaxeb~ saqarTvelos
kanonis Tanaxmadac, saerTaSoriso SeTanxmebebs, memorandumebs da konvenciebs, maT

9R.Eckersley, Greening Liberal Democracy: The Rights Discourage Revisited, in Brian Doherty and  Marius de Geus
  (eds.), Democracy and Green Political Thought, 230 (1996).
10`normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis me-19 muxli (1996).
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Soris, garemos dacvis sferoSi, eniWebaT prioriteti erovnul kanonmdeblobasTan
mimarTebaSi, Tu, ra Tqma unda, isini ar ewinaaRmdegeba saqarTvelos konstitucias10. es
imas niSnavs, rom orhusis konvenciiT nakisri valdebulebebis keTilsindisieri Sesruleba
saqarTvelos demokratiuli ganviTarebisa da erovnuli samarTlebrivi sistemis daxvewis
realuri saSualebaa. saqarTvelom erT-erTma pirvelma moaxdina misi ratificireba.
marTalia, konvenciis ratificirebas ar mohyolia konvencias moTxovnebTan Sesabamisobisken
gadadgmuli praqtikuli nabijebi, magram Tavad is faqti, rom qveyanam gaiziara
`xelmisawvdomobis principebis~ damkvidrebis aucilebloba, udavod misasalmebelia.11

rodesac saubaria orhusis konvenciiT garantirebuli adamianis ekologiuri uflebebis
dacvis erovnul garantiebze, upirveles yovlisa, saTanado yuradReba unda mieqces
saqarTvelos 1995 wlis konstitucias, romelic ufro adre iqna miRebuli vidre
orhusis konvencia. saqarTvelos konstituciis 37-e muxlSi saubaria saqarTvelos
moqalaqeebis ekologiur uflebebze, romlebic sami mimarTulebiT vlindeba: ufleba
_ cxovrobde janmrTelobisaTvis uvnebel garemoSi; ufleba _  sargeblobde bunebrivi
garemoTi; ufleba _ miiRo sruli, drouli da obieqturi informacia sakuTari
samuSao da sacxovrebeli garemos mdgomareobis Sesaxeb. garemosdacviTi uflebebis
sakonstitucio aRiarebas uaRresad didi mniSvneloba eniWeba. konstitucia samarTlebrivi
sistemis saTaveSi dgas, yvela sxva norma mis Sesabamisad unda gamoices,12 radgan
isini samarTlebrivi ierarqiis ufro dabal safexurze dgas, advilia maTi Secvla an,
Tundac, gauqmeba.13 zemoaRniSnulidan gamomdinare, winamdebare nawilis mizania,
gamoaaSkaravos, rom saqarTveloSi moqmedi ekologiuri kanonmdebloba xSirad araTu
saqarTvelos konstitucias, aramed orhusis konvenciiT nakisr saerTaSoriso
valdebulebebsac ki ewinaaRmdegeba.

garemosdacviTi sakiTxebis Sesaxeb gadawyvetilebebis miRebis procesSi sazogadoebis
monawileobis princips gansazRvravs kanoni `garemos dacvis Sesaxeb~14,  romlis
mixedviT, garemosdacviTi saqmianobis ganxorcielebasTan dakavSirebuli mniSvnelovani
gadawyvetilebebis miRebis procesSi aucilebelia sazogadoebis CarTva, radgan swored
am mimarTulebiT urTierTTanamSromloba da SeTanxmebuli moqmedeba sabolood
uzrunvelyofs administraciuli gadawyvetilebebis xarisxis gaumjobesebas.
zemoaRniSnul uflebaTa Selaxvis SemTxvevaSi, saqarTvelos kanonmdeblobis Tanaxmad,
individebi uflebamosili arian, mimarTon marTlmsajulebas, rac saqarTvelos
konstituciiT aris garantirebuli.

erovnuli samarTlebrivi sistemis ZiriTadi analizis dawyebamde unda aRiniSnos, rom
ZiriTadi problemebi, romlebic Sindasaxelmwifoebriv samarTalSi Seiqmna orhusis konvenciiT
dadgenili valdebulebebis SeusrulblobasTan dakavSirebiT, gamowveulia 2005 wels
`licenziebisa da nebarTvebis Sesaxeb~ saqarTvelos kanonis miRebiT, rac samarTlebriv
normaTa droSi moqmedebis mixedviT ufro gvian miRebuli da, Sesabamisad, moqmedi normatiuli

11q.gujaraiZeq.gujaraiZeq.gujaraiZeq.gujaraiZeq.gujaraiZe, garemosdacviTi mmarTeloba saqarTveloSi da evrokavSiris roli mis
 gaZlierebaSi, 4 (2006).
12Brandl, Ernst and Bungert, Har twin , Constitutional Entrenchment of Environmental Protection: A Comparative
   Analysis of Experiences Abroad, 4 (1992).
13G. Witzsch, The Right to a Healthy and Decent Environment in New Lesotho Constitution?, 10 (1992).
14`garemos dacvis Sesaxeb~ saqarTvelos kanonis me-6 muxli (1996).
15amgvar valdebulebas adgens  ,,normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis 30-e muxlis
 pirveli punqtis ,,b~ qvepunqti.
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aqtia. aRniSnuli kanonis miRebam, rasac Tan ar axlda sakanonmdeblo cvlilebebi
Sesabamis normatiul aqtebSi15, mZime sakanonmdeblo vakuumi Seqmna garemosdacviT
kanonmdeblobaSi da faqtobrivad mkvdar normebad aqcia aTeulobiT sakanonmdeblo da
kanonqvemdebare normatiuli aqti (qvemoT ixileT konkretuli koliziebi).

3.1. informaciis xelmisawvdomobis ufleba3.1. informaciis xelmisawvdomobis ufleba3.1. informaciis xelmisawvdomobis ufleba3.1. informaciis xelmisawvdomobis ufleba3.1. informaciis xelmisawvdomobis ufleba

garemosdacviTi informaciis miRebis realuri berketia saqarTvelos konstitucia,
romelic 37-e muxlSi Sesabamis ganmartebasac iZleva: `adamians ufleba aqvs, miiRos
sruli, obieqturi da drouli informacia misi samuSao da sacxovrebeli garemos
mdgomareobis Sesaxeb.~16 amgvarad, moqalaqeebs ufleba aqvT, moiTxovon nebismieri
garemosdacviT sakiTxebTan dakavSirebuli informacia saxelmwifosgan, garda saxelmwifo
da komerciuli saidumloebisa. realurad, garemosdacviTi informaciis floba, es
aris berketi im saSiSroebis winaSe, rac ekologiuri kriziss SeiZleba mohyves. es
informacia aucilebelia efeqtiani monitoringis, regulirebis ganxorcielebis,
dabinZurebis aRkveTisa da SemcirebisaTvis17.  sainteresoa, agreTve, saqarTvelos
konstituciis 41-e muxlis pirveli punqtic, romelic aseve exeba informaciis sajaroobas
da adgens rom, `saqarTvelos yovel moqalaqes ufleba aqvs, kanoniT dadgenili wesiT
gaecnos saxelmwifo dawesebulebebSi (...) arsebul oficialur dokumentebs, Tu isini
ar Seicavs saxelmwifo, profesiul an komerciul saidumloebas~.

saqarTvelos konstitucis 24-e muxliT aRiarebulia informaciis Tavisuflebis
ZiriTadi ufleba: `yovel adamians aqvs ufleba, Tavisuflad miiRos da gaavrcelos
informacia.~18 am uflebis ZiriTadi komponentia informaciis Tavisuflad miRebis
garantia. kerZod, yvelas aqvs ufleba, yovelgvari dabrkolebisa da Seferxebis gareSe
miiRos informacia sayovelTaod xelmisawvdomi wyaroebidan, radgan TiToeuli
moqalaqisaTvis, rogorc Tavisufali da damoukidebeli pirovnebisaTvis, ganviTarebisa
da demokratiuli weswyobilebis ganmtkicebisaTvis informaciis Tavisufleba aranakleb
mniSvnelovania, vidre TviT azrisa da masobrivi informaciis Tavisuflebebi.19

informaciis Tavisuflebis konstituciuri garantiebi asaxulia saqarTvelos zogad
administraciul kodeqsSi, romlis Tanaxmad,     nebismier fizikur Tu iuridiul pirs
ufleba aqvs, moiTxovos sajaro dawesebulebaSi daculi yvela informacia, Tu igi ar
ganekuTvneba saxelmwifo, komerciul, profesiul da pirad saidumloebas. kodeqsi
awesebs sajaro informaciis gacemis konkretul wessa da vadebs,20 romlis mixedviTac,
gancxadebis wardgenis Semdeg informacia sajaro dawesebulebam unda gasces
dauyovnebliv, rac, iuridiuli literaturis Tanaxmad, niSnavs informaciis gacemas
moTxovnisTanave, anu gancxadeba registraciis dResve unda moxdes sajaro informaciis
gacemaze pasuxismgebel pirTan, romelic kanoniT dadgenili wesiT uzrunvelyofs
moTxovnili informaciis gacemas. Tu sajaro informaciis dauyovnebliv gacema

16saqarTvelo konstitucia, 37-e muxli (1995).
17Ð.Ê.  Îñòèí , Èíôîðìàöèÿ î Çàãðÿçíåíèè Îêðóæàþùåé Ñðåäû, Ïðàâî  Î ê ðóæàþùåé Ñðåäû â ÑÑÑÐ
   è Âåëèêîáðèòàíèè,  127 (1980).
18saqarTvelos konstitucia, 24-e muxli (1995).
19l.izoria, k.korkelia, k.kublaSvili, g.xubual.izoria, k.korkelia, k.kublaSvili, g.xubual.izoria, k.korkelia, k.kublaSvili, g.xubual.izoria, k.korkelia, k.kublaSvili, g.xubual.izoria, k.korkelia, k.kublaSvili, g.xubua, saqarTvelos konstituciis komentarebi,
 adamianis ZiriTadi uflebani da Tavisuflebani, , 192 (2005).
20saqarTvelos zogadi administraciuli kodeqsi, me-3 Tavi (1999).
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SeuZlebelia, misi moculobisa da kanoniT gaTvaliswinebuli sxva mizezebis gamo,
dawesebulebas SeuZlia gamoiyenos 10-dRiani vada, oRond amis Sesaxeb, agreTve,
dauyovnebliv werilobiT unda acnobos ganmcxadebels.21

sainteresoa, rom saqarTvelos zogadi administraciuli kodeqsi IX TavSi (115-e
muxli) adgens garemosdacviTi nebarTvebis gacemasTan dakavSirebuli individualuri
administraciul-samarTlebrivi aqtis gamocemis valdebulbas sajaro administraciuli
warmoebis wesis gamoyenebiT, rac sazogadoebis informirebisa da maTi gadawyvetilebebis
miRebis procesSi CarTvis farTo SesaZleblobas iZleva. samwuxarod, 2005 wlis
`licenziebisa da nebarTvebis Sesaxeb~ kanonma daadgina, rom nebarTvebis gacema xdeba
martivi administraciuli warmoebis wesiT, rac sajaro administraciuli warmoebisgan
sruliad gansxvavdeba da ar iZleva sazogadoebis informirebisa da maTi
gadawyvetilebebis miRebis procesSi CarTvis SesaZleblobas.

niSandoblivia isic, rom ̀ licenziebisa da nebarTvebis~ Sesaxeb saqarTvelos kanonis
safuZvelze miRebulma mTavrobis dadgenilebam `garemoze zemoqmedebis nebarTvis
gacemis wesisa da pirobebis Sesaxeb debulebis damtkicebis Taobaze~ uamravi gaugebroba
warmoqmna, maT Soris, informaciis sajaroobis komponentis dacvis mxrivac. miuxedavad
imisa, rom mTavrobis zemoaRniSnuli dadgenilebis 31-e muxliT  savaldebuloa
garemoze zemoqmedebis Sefasebis angariSis sajaro ganxilva, es valdebuleba
gansazRvrulia saqmianobis ganmaxorcieleblisaTvis da ara saxelmwifo organoTaTvis.
aRniSnuli damatebiT gaugebrobas iwvevs, radgan,  orhusis konvenciis Tanaxmad, es
saxelmwifos valdebulebaa da am uflebis delegireba saqmianobis ganmaxorcieleblebze
(investorebze) gaumarTlebelia, vinaidan es ukansaknelni ar warmoadgenen konvenciis
mxareebs.22 amasTan, zemoaRniSnuli dadgenileba ar iZleva dainteresebuli sazogadoebis
mxridan gamoTqmuli mosazrebebis gaTvaliswinebis kontrolis ganxorcielebis
samarTlebriv safuZvlebs, kerZod, sazogadoebisaTvis gaurkveveli rCeba, gaTvalisiwinebuli
iqneba Tu ar maTi mosazrebebi.

garemosdacviTi informaciis sajaroobis sakiTxebze saubaria `garemos dacvis
Sesaxeb~ kanonSic, romelic aregulirebs samarTlebriv urTierTobebs saqarTvelos
mTel teritoriaze saxelmwifo xelisuflebis organoebsa da fizikur da iuridiul
pirebs Soris garemos dacvisa da bunebaTsargeblobis sferoSi. kanoniT dadgenilia
garemos dacvis ZiriTadi principebi, romelTa Sorisaa informaciis xelmisawvdomobis
principic, rac imas niSnavs, rom informacia garemos mdgomareobis Sesaxeb Ria da
xelmisawvdomia sazogadoebisaTvis23. kanonis me-14 muxlis Sesabamisad, sazogadoebriobis
informirebisaTis, saqarTvelos garemos dacvisa da bunebrivi resursebis saministro

21saqarTvelos zogadi administraciuli kodeqsi, me-40 muxli (1999).
222005 wels miRebulma ,,licenziebisa da nebarTvebis Sesaxeb~ kanonma garkveuli problemebi
Seuqmna arsebul praqtikas da Secvala ,,garemosdacviTi nebarTvis Sesaxeb~ 1996 wlis kanonis
moqmedebis sfero, romelic dRemde ar aris gauqmebuli. aRar arsebobs saqmianobaTa oTx
kategoriad dayofis samarTlebrivi safuZvlebi da ganisazRvra im saqmianobaTa erTiani CamonaTvali,
romelic saWiroebs garemoze zemoqmedebis Sefasebas. aseve SeizRuda garemosdacviTi nebarTvis
gacemis vadebi 3 Tvidan 20 dRemde. yovelive es gansazRvrulia, ,,garemoze zemoqmedebis nebarTvis
gacemis wesisa da pirobebis Sesaxeb debulebis damtkicebis Taobaze~ saqarTvelos mTavrobis
2005 w. 1 seqtemberis dadgenilebaSi, romelic kanonqvemdebare normatiuli aqtia da ar
SeiZleba aregulirebdes im samarTalurTierTobebs, romlebic sakanonmdeblo aqtiT unda
regulirdebodes.

23,,garemos dacvis Sesaxeb~ saqarTvelo kanonis me-5 muxli (1996).
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yovelwliurad warudgens saqarTvelos prezidents garemos mdgomareobis Sesaxeb
erovnul moxsenebas, romlis Sedegadac saxelmwifo dawesebulebebi valdebuli arian,
moTxovnidan ara ugvianes 2 Tvisa usasyidlod miawodon saministros maT xelT
arsebuli informacia. dRemde garemos dacvisa da bunebrivi resursebis saministros
mier momzadebul da saqarTvelos prezidentis mier damtkicebul iqna garemos
mdgomareobis Sesaxeb oTxi angariSi – 2001, 2002, 2003 da 2004 wlebisTvis.
arcerTi erovnuli moxseneba ar iqna gamoqveynebuli, miuxedavad imisa, rom am moxsenebebis
momzadebis upirvelesi mizani swored sazogadoebis informireba iyo. ufro metic,
kanonmdeblobiT, normatiuli aqtebi unda gamoqveyndes oficialur beWdviT organoSi.
erovnuli moxsenebebis SemTxvevaSi, oficialur beWdviT organoSi gamoqveynebul iqna
mxolod saqarTvelos prezidentis gankargulebebi erovnuli moxsenebebis damtkicebis
Taobaze, magram ara Tavad moxsenebebi.24

niSandoblivia, rom saxelmwifo dawesebulebebis mier informaciis gavrcelebis
valdebuleba, rasac orhusis konvencia adgens, niSnavs ara mxolod am informaciis
aqtiur, anu moTxovnisas gavrcelebas, aramed pasiur, nebayoblobiT gavrcelebasac.
aRniSnulidan gamomdinare, dgeba saxelmwifos mxridan prevenciuli informirebis
ganxorcielebis valdebulebac. am mxriv sainsteresoa `garemos dacvis Sesaxeb~
kanoni, romelic aRniSnulTan mimarTebiT sakmaod bundovania. kanoni, samwuxarod, ar
adgens saxelmwifos valdebulebas, mosalodneli an momxdari bunebrivi da teqnogenuri
avariisa da sxva ekologiuri katastrofis Sesaxeb sazogadoebas droulad miawodos
informacia, samagierod avaldebulebs saqarTveloSi myof yvela moqalaqes, informacia
amgvari mdgomareobebis Sesaxeb acnobos saTanado kompetentur saxelmwifo organoebs
an ganacxados sajarod25.

informaciis gavrcelebis sakiTxis samarTlebrivi daregulirebis mizniT miRebulia
`momxmarebelTa uflebebis dacvis Sesaxeb~ da `sursaTis uvneblobisa da xarisxis
Sesaxeb~ kanonebi26, romelTa mizania momxmarebelTa janmrTelobisa da sicocxlis
dacva, maTTvis produqciis Sesaxeb drouli, sruli da obieqturi informireba, raTa
maT mieceT arCevanis gakeTebis SesaZlebloba, Tumca 2005 wlis `licenziebisa da
nebarTvebis Sesaxeb~ kanonis safuZvelze gamocemulma ̀ garemoze zemoqmedebis nebarTvis
gacemis wesisa da pirobebis Sesaxeb debulebis damtkicebis Taobaze~ saqarTvelos
mTavrobis 2005 wlis 1-li seqtembris dadgenilebaSi kvebis mrewveloba, romelic
sakmaod mniSvnelovan zegavlenas axdens adamianis janmrTelobaze, aRar ganisazRvreba
rogorc garemoze zemoqmedebis Sefasebas daqvemdebarebul saqmianobad.27 amasTan,
zemoaRniSnuli dadgenilebis Sesabamisad, garemoze zemoqmedebis Sefasebas (rac
dainteresebuli sazogadoebis informirebisa da maTi gadawyvetilebebis miRebis procesSi
CarTvis erT-erTi saSualebaa) aRar eqvemdebareba iseTi saqmianobebi, maT Soris,
wiaRis mopoveba, soflis meurneoba, xe-tyis gadamuSaveba, qaRaldis, tyavisa da safeiqro

24q.gujaraiZe,q.gujaraiZe,q.gujaraiZe,q.gujaraiZe,q.gujaraiZe, garemosdacviTi mmarTeloba saqarTveloSi da evrokavSiris roli mis
 gaZlierebaSi, 12 (2006).
25,,garemos dacvis Sesaxeb~ kanonis me-7 muxlis pirveli punqtis ,,d~ qvepunqti.
26,,momxmarebelTa uflebebis dacvis Sesaxeb~ saqarTvelos kanoni (1996) da ,,sursaTisa uvneblobisa
 da xarisxis Sesaxeb~ saqarTvelos kanoni (1995).
27q.gujaraiZe,q.gujaraiZe,q.gujaraiZe,q.gujaraiZe,q.gujaraiZe, garemosdacviTi mmarTeloba saqarTveloSi da evrokavSiris roli mis gaZlierebaSi,
 14 (2006).
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warmoeba, zogierTi saxis infrastruqturuli proeqtiT gaTvaliswinebuli saqmianoba
da a.S., romlebmac SesaZloa mniSvnelovani zegavlena moaxdinos garemosa da adamianis
janmrTelobaze, aRniSnulis gaTvaliswineba savaldebuloa, radgan orhusis konvenciis
danarTi adgens garemoze zemoqmedebis Sefasebas daqvemdebarebuli saqmianobebis srul
CamonaTvals, romelTa Soris mniSvnelovani adgili ukavia swored zemoaRniSnul
saqmianobebs. amdenad, aRniSnuli garemoebebis gauTvaliswineblobis SemTxvevaSi kvlav
dgeba saqarvelos mier saerTaSorissamarTlebrivi valdebulebebis ignorirebis problema.

rac Seexeba orhusis konvenciiT gansazRvrul kidev erT sakiTxs – damabinZurebel
nivTierebaTa gaSvebisa da gadatanis reestrebis SemuSavebas, sazogadoebisTvis maT
xelmisawvdomobas, es sakiTxi saqarTvelos kanonmdeblobiT saerTod ar regulirdeba.
saqarTvelom 2003 wlis maisSi xeli moawera orhusis konvenciis oqms ̀ damabinZurebel
nivTierebaTa gaSvebisa da gadatanis reestrebis Sesaxeb~, Tumca saqarTvelos
xelisufleba Tavs ikavebs am oqmis ratificirebisgan28.

3.2. sazogadoebis monawileobis ufleba3.2. sazogadoebis monawileobis ufleba3.2. sazogadoebis monawileobis ufleba3.2. sazogadoebis monawileobis ufleba3.2. sazogadoebis monawileobis ufleba

`garemos dacvis Sesaxeb~ saqarTvelos kanonis me-5 muxlis `l~ qvepunqti garemos
dacvis saerTaSorisosamarTlebriv princi pebze dayrdnobiT adgens saxelmwifo
xelisuflebis organoTa, fizikur da iuridiul pirTa valdebulebas, saqmianobis dagegmvisa
da ganxorcielebisas ixelmZRvanelon gadawyvetilebebis miRebis procesSi sazogadoebis
monawileobis principiT, rac niSnavs saqmianobis ganxorcielebasTan dakavSirebuli
mniSvnelovani gadawyvetilebebis miRebis procesSi sazogadoebis monawileobas.

zemoaRniSnuli sakanonmdeblo aqti CarCo kanonia da, Sesabamisad,
samarTalurTierTobebi misi normebis dacviT unda regulirdebodes, miTumetes, rom
aRniSnul SemTxvevaSi saqme saerTaSoriso samarTlebriv principTan gvaqvs, rac araerTi
saerTaSoriso xelSekrulebiT, maT Soris, orhusis konvenciiT aris garantirebuli.29

samwuxarod, garemosdacviTi gadawyvetilebebis miRebis procesSi sazogadoebis
CarTvis kuTxiT qarTul kanonmdeblobaSi vakuumia Seqmnili, rac ZiriTadad, 2005
wels `licenziebisa da nebarTvebis~ Sesaxeb saqarTvelos kanonis miRebiT aris
ganpirobebuli. am kanonis safuZvelze miRebulma `garemoze zemoqmedebis nebarTvis
gacemis wesisa da pirobebis Sesaxeb debulebis damtkicebis Taobaze~ mTavrobis
dadgenilebam sakanonmdeblo xarvezebi warmoqmna gadawyvetilebebis miRebis procesSi
sazogadoebis monawileobis komponentis dacvisaTvis. aRniSnul dadgenilebaSi saerTod
ar aris gansazRvruli amgvari valdebuleba, rac gaugebrobas iwvevs. erTi mxriv,
saxelmwifos akisria saerTaSoriso xelSekrulebebis keTilsindisierad Sesrulebis
valdebuleba30 (maT Soris _ orhusis konvenciisa, romelic pirdapir avaldebulebs
saxelmwifoebs, uzrunvelyon sazogadoebis monawileoba garemosdacviTi

28l.Todual.Todual.Todual.Todual.Todua, rogor gamoviyenoT orhusis konvencia saqarTveloSi: saxelmZRvanelo samoqalaqo
 sazogadoebis warmomadgenelTaTvis, 23 (2004).
29konvencia biomravalferovnebis Sesaxeb, me-14 muxli; konvencia klimatis cvlilebis Sesaxeb,
 me-4 (1) muxli da a.S.
30,,saerTaSoriso samarTlis proncipebis da saxlmwifoTa Soris megobrul urTierTobebisa da
  TanamSromlobis Sesaxeb~ 1970 wlis gaeros deklaracia da gaerTianebuli erebis organizaciis
 wesdebis 103-e muxli.
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gadawyvetilebebis miRebis procesSi), romelTa Seusrulebloba saerTaSoriso
pasuxismgeblobas iwvevs, meore mxriv ki, saxelmwifo valdebulia, Seasrulos ̀ garemos
dacvis Sesaxeb~ saqarTvelos kanonis moTxovnebi da kanondarRvevaa maTi ugulvelebyofa
kanonqvemdebare normatiul aqtis safuZvelze.

sainteresoa, rom zemoaRniSnuli dadgenilebiT kidev erTi problema Seiqmna, romelic
xels SeuSlis orhusis konvenciis ganxorcielebas, kerZod, dadgenilebis me-6 muxliT
saqmianoba SeiZleba gaTavisufldes garemoze zemoqmedebis Sefasebisgan (rac, TavisTavad,
sazogadoebis monawileobis komponentis ganxorcielebis pirdapiri saSualebaa), Tu
`saerTo-saxelmwifoebrivi interesebi moiTxovs, rom saqmianoba daiwyos da
gadawyvetileba amis Sesaxeb droulad iqnes miRebuli~. aRniSnuli Canaweri ewinaaRmdegeba
orhusis konvenciiT nakisr valdebulebas, romlis Tanaxmad, xelSemkvreli mxareebi
kisruloben valdebulebas, mniSvnelovani garemosdacviTi gadawyvetilebebis miRebis
procesi gaxadon sajaro da uzrunvelyon dainteresebuli sazogadoebis
warmomadgenlebis CarTva im gadawyvetilebebis miRebis procesSi, romlebic zegavlenas
axdens an, savaraudoa, rom moaxdens garemos Semadgenel elementebsa da adamianis
janmrTelobaze. konvencia aseve adgens amgvari qmedebebisgan xelisuflebis organoebis
gaTavisuflebis pirobebs, romelTa Soris saerTo-saxelmwifoebrivi interesebis arsebobis
SemTxvevaSi garemoze zemoqmedebis Sefasebisgan saqmianobis gaTavisufleba miTiTebuli
ar aris. mTavrobis dadgenilebis amgvari midgoma praqtikulad iZleva imis SesaZleblobas,
rom garemoze zemoqmedebis Sefasebis nebarTva gaices da invenstorma saqmianobis
ganxorcieleba daiwyos ise, rom garemoze zemoqmedeba ar Seafasos da ar Seasrulos
gadawyvetilebebis miRebis procesSi sazogadoebis monawileobis valdebuleba. yovelive
zemoaRniSnlidan gamomdinare, sakmaod gaugebaria qarTveli kanonmdeblis motivacia,
rasac safuZvlad, faqtobrivad, saerTaSoriso valdebulebebisa da Sidasaxelmwifoebrivi
normatiuli aqtebis ignorireba udevs.

3.3. marTlmsajulebis xelmisawvdomobis ufleba3.3. marTlmsajulebis xelmisawvdomobis ufleba3.3. marTlmsajulebis xelmisawvdomobis ufleba3.3. marTlmsajulebis xelmisawvdomobis ufleba3.3. marTlmsajulebis xelmisawvdomobis ufleba

saqarTvelos konstituciis 42-e muxli adgens, rom yvela moqalaqes ufleba aqvs,
Tavis uflebaTa da TavisuflebaTa dasacavad mimarTos sasamarTlos. aRniSnuli
sakonstitucio garantia vrceldeba nebismier moqalaqeze misi nebismieri uflebis
darRvevis SemTxvevaSi, maT Soris, im uflebebisa, romlebic garemosdacviTi
Sidasaxelmwifoebrivi samarTliTa da saqarTvelos saerTaSoriso xelSekrulebebiT
(maT Soris _ orhusis konvenciiT) aris garantirebuli. amasTan, saqarTvelos saproceso
kanonmdeblobis Sesabamisad, sarCeli dasaSvebia, Tu sajaro dawesebulebis qmedebam
piris kanonieri uflebisa da interesis pirdapiri da uSualo ziani gamoiwvia.

saqarTvelos kanonmdebloba cnobs rogorc administraciuli saCivris wardgenis,
ise _   sasamarTlosTvis mimarTvis SesaZleblobas. administraciuli saCivris     wardgenisa
da ganxilvis wess saqarTvelos zogadi administraciuli kodeqsi gansazRvravs,
romlis Tanaxad, administraciuli saCivari administraciul organoSi gasaCivrebis
Sida meqanizmia, romelic alternatiul an arCeviT meqanizms warmoadgens da sasamarTloSi
mimarTvisTvis aucilebel pirobas ar qmnis. dRes administraciul organoebSi
damkvidrebuli praqtikiT, administraciuli saCivris warmoeba saerTod ar hgavs

31T.gurCianiT.gurCianiT.gurCianiT.gurCianiT.gurCiani, sasamarTlo praqtikis analizi, informaciis Tavisufleba, 27 (2005).
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kvazi-sasamarTlo warmoebas. ufro metic, is arc Semdgom, sasamarTlos warmoebas
aZlevs raimes da arc im pirs, romelic gasaCivrebis aRniSnul meqanizms iyenebs31.

administraciuli warmoeba, iSviaTi gamonaklisebis garda, win ar uZRvis sasarCelo
warmoebas, rac administraciuli organoebis mimarT ndobis dabal xarisxze metyvelebs.
rogorc praqtika cxadyofs, administraciul saCivarze, realurad, araviTari
administraciuli warmoeba ar mimdinareobs. es ukanaskneli administraciuli organosTvis
erTxel ukve gagzavnili gancxadebis Sexsenebas ufro waagavs, vidre gancxadebis
dakmayofileba_ardakmayofilebaze apelacias. garemosdacviT sakiTxebTan dakavSirebiT
administraciuli organosTvis administraciuli sarCelebis wardgenis SemTxvevebi
cnobili ar aris, miuxedavad imisa, rom sasamarTlosgan gansxvavebiT, kanonmdeblobiT
dadgenili procedura bevrad swrafia da Tan _ ufaso.32

samwuxarod,  dResdReobiT qarTuli ekologiuri precedentuli samarTali arc
Tu ise ganviTarebulia. erTi mxriv, mosaxleobis mier ekologiuri sakiTxebis iuridiuli
mxaris gauTviTcnobierebloba iwvevs maT pasiurobas sakuTari ekologiuri uflebebis
darRvevis gamo sasamarTlosaTvis mimarTvisas. meore mxriv, garemosdacviTi problemebis
sirTulidan da specifikidan gamomdinare, sasamarTloebi, saqmeTa ganxilvisas, xSirad
problemebis winaSec dgebian. amdenad, saqmeTa ganxilvisa da gadawyvetilebebis gamotanisas
mowveul eqspertTa Cvenebebis gamoyenebis praqtika marTlmsajulebis sistemaSi farTod
unda dainergos.33

mniSvnelovani problemebia saqmeTa ganxilvis vadebTan dakavSirebiT (saproceso
vadebis darRveva), xSirad saqmeebis ganxilva Wianurdeba. amas emateba kidev finansuri
valdebulebebic, rac sarCelis aRZvras erTvis Tan da sasamarTlosTvis mimarTvisas
damatebiT dabrkolebas qmnis.

sasamarTloSi sarCelis aRZvrisas pirma unda gadaixados baJi, romlis gadaxdis wesi
da odenoba saerTo sasamarTloebSi damokidebulia davis sagnis Rirebulebaze. araqonebrivi
davebisas gansazRvrulia baJis garkveuli fiqsirebuli odenoba, Tumca sasamarTlos
ufleba aqvs, Tavad gansazRvros davis sagnis Rirebuleba saqmis moculobis, mxareTa
qonebrivi mdgomareobis, Semosavlisa da sxva garemoebebisa gaTvaliswinebiT. samwuxarod,
aris SemTxvevebi, rodesac administraciul davebze sasamarTlo maRal baJs awesebs, rac
TavisTavad zRudavs sazogadoebis marTlmsajulebisadmi xelmisawvdomobas.34

rac Seexeba saadvokato momsaxureobas, advokatTa saqmianobis maregulirebel
kanonmdeblobaSi gatarda cvlilebebi, romlebic mniSvnelovan zegavlenas iqoniebs
marTlmsajulebis xelmisawvdomobaze. kerZod, saubaria 2006 wlis ivlisSi saqarTvelos
samoqalaqo saproceso kodeqsiT gansazRvrul sasamarTloSi warmomadgenlobis
maregulirebel debulebebSi Setanil cvlilebebze, romelTa Tanaxmad, pirebs, romlebsac
ar gauvliT advokatTa testireba da ar arian gawevrianebuli advokatTa asociaciaSi,
SeeZlebaT mxaris uflebebis dacva mxolod pirveli instanciis sasamarTloSi da
maT ekrZalebaT warmomadgenlis uflebamosilebis ganxorcieleba saapelacio da
sakasacio instanciebis sasamarTloebSi. aseTi cvlileba Zalze zRudavs zemdgomi
instanciis sasamarTloebisadmi mimarTvis SesaZleblobas, miTumetes  socialurad

32T.gurCiani,T.gurCiani,T.gurCiani,T.gurCiani,T.gurCiani, sasamarTlo praqtikis analizi, informaciis Tavisufleba, 28 (2005).
33T.Ayward, Constitutional Environmental Rights, 111 (2005).
34q.gujaraiZe,q.gujaraiZe,q.gujaraiZe,q.gujaraiZe,q.gujaraiZe, garemosdacviTi mmarTeloba saqarTveloSi da evrokavSiris roli mis gaZlierebaSi,
 19 (2006) da `saxelmwifo baJis Sesaxeb~ saqarTvelo kanonis me-4 muxli.
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daucveli fenebisaTvis, romlebsac aRar eqnebaT saSualeba Tavisi survilisamebr
SearCion warmomadgeneli sasamarTloSi. faqtiurad, saxelmwifo moqalaqeebs aiZulebs
daiqiravon testirebagavlili da advokatTa asociaciaSi gawevrianebuli advokati an
saerTod uari Tqvan pirveli instanciis sasamarTlos gadawyvetilebis gasaCivrebaze.
aqve unda aRiniSnos isic, rom zemoaRniSnuli SezRudva ar vrceldeba xelisuflebis
organoebis, adgilobrivi organoebisa da organizaciebis warmomadgenlebze, rac
TavisTavad araTanabar pirobebSi ayenebs mxareebs da pirdapir ewinaaRmdegeba samoqalaqo
samarTlis mTavar da wamyvan – subieqtTa Tanasworobis princips35.

gamomdinare zemoaRniSnuli samarTlebrivi da aRsrulebiTi problemebidan,
saqarTveloSi, samwuxarod, ekologiuri uflebebis dacvis motiviT sasamarTloebisadmi
wardgenili sarCelebis ricxvi Zalian mcirea. mxlod bolo wlebSi, isic saerTaSoriso
ekologiuri organizaciebisa Tu arasamTavrobo seqtoris aqtiuri muSaobis Sedegad
dafiqsirda ramdenime saCivari jansaR garemoSi cxovrebis uflebis dacvisa da
ekologiuri informaciis sajaroobis dacvis moTxovniT.

erT-erTi pirveli saqme wamowyebul iqna saqarTvelos strategiuli kvlevebisa da
ganviTarebis centris programis `moqalaqeebi ekologiurad mdgradi da usafrTxo
garemosaTvis” farglebSi, romlis mxardamWeriT moqalaqeebma: t.beriZem, n.gobejiSvilma
da sxvebma mimarTes Tbilisis krwanisi-mTawmindis raionul sasamarTlos ekologiuri
uflebebis dacvis moTxovniT.  sarCelSi mosarCeleebi ganmartavdnen, rom Tbilisis
saxalxo deputatTa saqalaqo sabWos aRmasrulebeli komitetis 1989 wlis 3 noembris
#1499 gankargulebiT, saqarxno raisabWos aRmaskoms unda Caetarebina gamoyofili
miwis rekultivacia-regeneracia. sarCelis Setanis droisaTvis (2002w.) nagavsayreli
kvlav funqciobda, Tumca ar iricxeboda Tbilisis meriis keTilmowyobis sammarTvelos
balansze da miuxedavad mosarCeleebis araerTgzis moTxovnisa, MmaT ar miewodaT
nagavsayrelis Sesaxeb arsebuli teqnikuri da sxva saxis dokumentacia.  mosarCele
mxaris mtkicebiT, nagavsayrelze ar iyo daculi elementaruli sanitariul-higienuri
da usafrTxoebis normebi, rac xelsayrel pirobebs qmnida sxvadasvxa epidemiebisa Tu
daavadebebis gasavrceleblad. mosarCeleebma sakuTari sarCelis Sedgenisas
ixelmZRvaneles saqarTvelos konstituciis 37-e muxliT, orhusis konvenciiTa da
`garemos dacvis Sesaxeb”  saqarTvelos kanonis me-6, 34-e36 muxlebiT da ganacxades,
rom maT ufleba hqondaT, ecxovraT janmrTelobisaTvis usafrTxo garemoSi da
mieRoT sruli, drouli da obieqturi informacia maTi sacxovrebeli da samuSao
garemos Sesaxeb.

aRniSnuli sarCeli sasamarTlos mier dakmayofilda da miRebul iqna gadawyvetileba
nagavsayrelis gonivrul da urTierTSeTanxmebis Sedegad dadgenil vadaSi daxurvis
Sesaxeb. samwuxarod, mosamarTlis mier gadawyvetilebaSi ar iqna miTiTebuli saqarTvelos
konstituciis 37-e, `garemos dacvis Sesaxeb kanonis” Sesabamisi muxlebis da orhusis
konvenciis debulebebis darRvevaze.37

35q. gujaraiZe,q. gujaraiZe,q. gujaraiZe,q. gujaraiZe,q. gujaraiZe, garemosdacviTi mmarTeloba saqarTveloSi da evrokavSiris roli mis gaZlierebaSi,
 21 (2006).
36`garemos dacvis Sesaxeb~ kanonis me-6 muxli - moqalaqeTa uflebebi garemos dacvis sferoSi
 da 34-e muxli - ekologiuri moTxovnebi narCenebisadmi.
37Tbilisis mTawminda-krwanisis saolqo sasamarTlo, gadawyvetileba #3/162 (2002).
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2003 wlis 17 maiss asociacia „mwvane alternativam” sarCeli aRZra mopasuxeebis:
garemosa da bunebrivi resursebis dacvis saministrosa da baqo-Tbilisi-jeihanis
milsadenis kompaniis mimarT, 2002 wlis 30 noembers saministros mier kompaniaze
gacemuli navTobis transportirebis ekologiuri nebarTvis baTilad cnobis moTxovniT.
moTxovnis safuZveli iyo is, rom ekologiuri nebarTvis gacemisas srulad ar iyo
daculi saqarTvelos kanonmdeblobiT gaTvaliswinebuli sazogadoebis monawileobis
procedurebi da milsadenis mSenebloba im saxiT, ra saxiTac masze nebarTva gasca
saministrom, safrTxes uqmnida garemos. am saqmeSi asociacia Tavis saproceso
uflebaunarianobas asabuTebda orhusis konvenciis 2.5 muxlze miTiTebiT, romlis
mixedviTac, ekologiuri arasamTavrobo organizacia miiCneva „dainteresebul
sazogadoebad.” 2003 wlis 24 ivniss, asociaciis mier damatebiTi moTxovnis Sesrulebis
Semdeg, Tbilisis saolqo sasamarTlom saqme warmoebaSi miiRo, Tumca sarCeli ar
daakmayofila.38

2004 wlis 17 seqtembers Tbilisis saolqo sasamarTloSi gaimarTa mosamzadebeli
sxdoma saqmeze _ asociacia `mwvane alternativa” saqarTvelos garemos dacvisa da
bunebrivi resursebis saministrosa da baqo-Tbilisi-jeihanis (bTj) milsadenis kompaniis
kontraqtor Sps `spi kapag petrofag interneiSenalis” winaaRmdeg (mesame mxareebi:
saqarTvelos navTobis saerTaSoriso korporacia da bTj milsadenis kompania). saqme
exeboda saqarTvelos garemosa da bunebrivi resursebis dacvis saministros mier
2003 wlis 24 dekembers Sps `spi kapag petrofag interneiSenalisTvis” gacemul
garemosdacviT nebarTvas proeqtze, romelic gulisxmobs baqo-Tbilisi-jeihanis
navTobsadenis mSeneblobis procesSi muSaTa banakebsa da samSeneblo moednebze
warmoqmnili narCenebis ganTavsebas specialur saTavsebSi q. marneulis SesasvlelTan
mdebare mSenebelTa banakis gverdiT gamoyofil miwis nakveTze da mis gadatanas
Semdgomi dawvis mizniT gardabnis raionis sof. jandaris mimdebared ganTavsebul e.w
`insiniratorSi”. mosarCele ̀ mwvane alternativa” amtkicebda, rom aRniSnul saqmianobaze
ekologiuri nebarTvis gacemisas garemosa da bunebrivi resursebis dacvis saministrom
ar Seasrula saqarTvelos kanonmdeblobiT gaTvaliswinebuli moTxovnebi
sazogadoebisaTvis ekologiuri informaciis xelmisawvdomobis da gadawyvetilebis
miRebis procesSi sazogadoebis monawileobis uzrunvelyofis Sesaxeb. saministrom
aseve daarRvia `ekologiuri nebarTvis Sesaxeb” saqarTvelos kanonis moTxovnebi, ar
mosTxova ra proeqtis investors saqarTvelos kanonmdeblobiT gansazRvruli
ekologiuri nebarTvis misaRebad saWiro dokumentaciis wardgena. garemosa da bunebrivi
resursebis dacvis saministrom, samwuxarod, gaiTvaliswina `spi kapag petrofag
interneiSenalis” absoluturad usafuZvlo moTxovna ̀ garemoze zemoqmedebis Sefasebis”
Catarebis valdebulebisagan gaTavisuflebis Sesaxeb da erTpirovnulad miiRo
gadawyvetileba, romliTac saqmianoba gaTavisuflda ̀ garemoze zemoqmedebis Sefasebis”
Catarebisgan, risi uflebac mas saqarTvelos kanonmdeblobiT ar hqonda. 2004 wlis
17 seqtembers Tbilisis saolqo sasamarTloSi gamarTul sxdomaze mopasuxis (garemos
dacvisa da bunebrivi resursebis saministros) warmomadgenelma sasamarTlos warudgina
saqarTvelos garemos dacvisa da bunebrivi resursebis imdroindeli ministris brZaneba,
romlis Tanaxmad, saministro baTilad cnobs saministros mier 2003 wlis 24

38Tbilisis saolqo sasamarTlo, gadawyvetileba #3a/307 (2003).
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dekembers Sps `spi kapag petrofag interneiSenalisTvis” gacemul garemosdacviT
nebarTvas. amave brZanebiT Sps `spi kapag petrofag interneiSenals” eZleva ufleba,
ganagrZos baTilad cnobili ekologiuri nebarTviT nebadarTuli saqmianobis
ganxorcieleba garemosa da bunebrivi resursebis dacvis saministros mier 2002
wlis 30 noembers bTj milsadenis kompaniisTvis gacemuli ekologiuri nebarTvis
farglebSi. mosarCele ̀ mwvane alternativam”, axladaRmoCenil garemoebaTa gamo, iTxova
damatebiTi vada sasamarTlosTvis dazustebuli sarCelis warsadgenad.39

gansakuTrebul interess iwvevs sarCeli, romelmac ukve amowura marTlmsajulebis
yvela Sidasaxelmwifoebrivi saSualeba da adamianis uflebaTa dacvis evropuli
konvenciis moTxovnaTa dacviT gansaxilvelad wardgenil iqna adamianis uflebaTa
dacvis evropuli sasamarTlos winaSe40.

aRniSnuli saqme exeba adamianis eklogiuri uflebebis dacvas xmaurisa da haeris
dabinZurebisagan. moqalaqeebma: T. qamuSaZem, a. wulukianma, g. goCaSvilma, o. gureSiZem,
l. alaviZem da v. juRelma 2001 wlis 25 oqtombers sasarCelo gancxadebiT
mimarTes Tbilisis saolqo sasamarTlos. mopasuxeebad aRniSnul saqmesTan dakavSirebiT
gamodiodnen saerTaSoriso energetikuli kompania `itera”, ss `saqgazi”, ss `ei-es-
Telasi”, ss ̀ Tboeleqtrocentrali”, q.Tbilisis meria, saqarTvelos saTbob-energetikis
saministro da saqarTvelos garemos dacvisa da bunebrivi resursebis saministro.
mosarCeleebi sasarCelo moTxovnebs afuZnebdnen im garemoebaze, rom maTi sacxovrebeli
korpusi mdebareobda ss `Tboeleqtrocentralis” teritoriis siaxloves, romlis
funqciobisas ar iyo daculi elementaruli sanitruli normebi da axlomdebare
mosaxleobisaTvis aranormaluri pirobebi iqmneboda. maTi mtkicebiT, ss
`Tboeleqtrocentralis” sakvamuridan amofrqveuli Savi mtveri, misi
eleqtrogeneratorebi da axlos gamavali maRali Zabvis xazebi damagrevlad moqmedebs
mosarCeleebis janmrTelobaze. mosarCeleebis mier warmodgenil iqna Tbilisis
saxelmwifo universitetis qimiuri teqnologiis laboratoriis daskvna, romlis
mixedviT, mavne nivTierebaTa Semcveloba haerSi zogjer aTjer da metad aRemateba
dasaSveb normas. agreTve, maT mier wardgenil iqna Tsu Sromisa da fsiqologiis
kaTedris daskvna, romlis Tanaxmad, sacxovrebel saxlSi xmauri mniSvnelovnad aWarbebs
xmauris gamomwvevi talRebis intensivobis dasaSveb normebs, rac TavisTavad zrdis
uaryofiTi zemoqmedebis efeqts da iwvevs mTel rig fsiqosomatur da sxva daavadebebs.
mosarCeleebi acxadebdnen, rom ss `Tboeleqtrocentrali” moixmars dasaSvebze meti
odenobiT Jangbads da mis nacvlad gamoafrqvevs didi odenobiT mavne nivTierebebs,
romelTa koncentracia gazrdilia. zemoaRniSnuli garemoebebidan gamomdinare,
mosarCeleebi moiTxovdnen qonebrivi da araqonebrivi zianis kompensacias da eyrdnobodnen
saqarTvelos samoqalaqo kodeqsis 318-e41, 408-e42 da me-100043 muxlebs.

Tbilisis saolqo sasamarTlos administraciuli samarTlisa da sagadasaxado
saqmeTa kolegiis 2004 wlis 12 martis gadawyvetilebiT, sarCeli dakmayofilda

39Tbilisis saolqo sasamarTlo, gadawyvetileba #54 (2004).
40saqme evropul sasamarTloSi saqmis daSvebis stadiaSia.
41saqarTvelos samoqalaqo kodeqsis 318-e muxli, informaciis gacemis valdebuleba.
42saqarTvelos samoqalaqo kodeqsis 408-e muxli, pirvandeli mdgomareobis aRdgenis movaleoba.
43saqarTvelos samoqalaqo kodeqsis me-1000 muxli, pasuxismgebloba nagebobidan gamomdinare
 mometebuli safrTxiT gamowveuli zianisaTvis.
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nawilobriv. Ggarda materialuri zianis kompensaciisa, rac ss ̀ Tboeleqtrocentralis”
teritoriidan wylis CadinebiT sacxovrebeli saxlis sardafis kedlis dangreviT
iyo gamowveuli, saqarTvelos garemos dacvisa da bunebrivi resursebis saminsitrosa
da ss ̀ Tboeleqtrocentralis” solidarulad daekisraT pasuxismgebloba a. wulukianisa
da T. qamuSaZis sasargeblod janmrTelobis vnebiT miyenebuli moraluri zianis
sakompensaciod TiToeulisaTvis 5000 laris gadaxdis saxiT. kolegiam miiCnia, rom
zianis gamomwvevi mizezebia Tbilisis meriis, saministrosa da ss ̀ Tboeleqtrocentralis”
braleuli qmedebebi. kolegiam daadastura, rom a. wulukianisa da T. qamuSaZis
janmrTelobas ziani miadga ss `Tboeleqtrocentralis” funqciobiT gamowveuli
xmauriTa da gamonabolqviT. gadawyvetilebebis gamotanisas sasamarTlo kolegia
daeyrdno ̀ adgilobrivi TviTmmarTvelobisa da mmarTvelobis Sesaxeb” organul kanons,
kanons `saqarTvelos dedaqalaqis Sesaxeb” da saqarTvelos garemos dacvisa da
bunebrivi resursebis saministros debulebas, rac zemoaRniSnul uwyebebs avaldebulebda,
gaetarebinaT Sesabamisi RonisZiebebi garemos dacvisa da am mxriv adamianis ZiriTadi
uflebebis dacvis sferoSi.

mosarCeleebma Tbilisis saolqo sasamarTlos kolegiis gadawyvetilebis gauqmeba
moiTxoves da kasaciiT mimarTes saqarTvelos uzenaes sasamarTlos sasarCelo
moTxovnebis srul dakmayofilebis moTxovniT. sakasacio saCivarSi isini `garemos
dacvis Sesaxeb”, ̀ wylis Sesaxeb” da ̀ atmosferuli haeris dacvis Sesaxeb” saqarTvelos
kanonebze miuTiTebdnen da acxadebdnen, rom irRveoda maTi ekologiuri uflebebi.

aRniSnuli sakasacio sarCeli gansakuTrebulad sayuradReboa, rameTu pirvelad
qarTuli sasamarTloebis praqtikaSi, mosarCeleebis mxridan maTi ekologiuri uflebebis
dacvis mizniT miTiTeba iyo gakeTebuli adamianis uflebaTa evropuli sasamarTlos
precedentul samarTalze, kerZod, saqmeze ̀ lopez ostra espaneTis winaaRmdeg~ (López
Ostra v. Spain44), romliTac evropuli konvenciis me-8 muxlis darRvevis gamo espaneTis
mTavrobas mosarCelis sasargeblod daekisra 4 000 000 pesetis gadaxdis valdebuleba.
Tumca, kolegiam es garemoeba ar gaiTvalisiwina im mizeziT, rom `lopez ostras
saqmisgan~ gansxvavebiT am saqmeSi kasatorebma icodnen ss `Tboeleqtrocentralis~
saqmianobis Sesaxeb, am teritoriaze isini mogvianebiT dasaxldnen da saxlic mogvianebiT
aaSenes. am nawilSi kolegia daeyrdno `saSiSi nivTierebebiT gamowveuli zianis
kompensaciis Sesaxeb” kanonis me-6 muxls. saboloo gadawyvetilebaSi sasamarTlom
daadgina mxolod qamuSaZisa da wulukianisaTvis araqonebrivi zianis anazRaurebis
sakiTxi, maTi janmrTelobis mdgomareobidan gamomdinare, rac xmauriTa da mavne
gamonabolqviT iyo gamowveuli45.

gansakuTrebiT sagulisxmoa, rom kasatorebi ar dakmayofildnen uzenaesi sasamarTlos
gadawyvetilebiT da saCivriT mimarTes adamianis uflebaTa evropul sasamarTlos (i.
juReli da sxvebi saqarTvelos winaaRmdeg). miuxedavad imisa, rom saCivari jer
ganxilvaSi miRebuli ar aris da saqmis daSvebis Sesaxeb mimdinareobs Sesabamisi
procedurebi, igi qmnis qarTuli sasamarTlo praqtikisaTvis pirvel fasdaudebel
precedents _ saqarTvelos moqalaqeebma ekologiuri uflebebis darRvevis motiviT
saCivari waradgines evropul sasamarTloSi.

44Lopez Ostra v. Spain, Case 41/1993, judgment of 9 December 1994.
45saqarTvelos uzenaesi sasamarTlos administraciul da sxva kategoriis saqmeTa palatis
 2005 wlis 21 aprilis gadawyvetileba #bs-586-507-k-04.
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4. daskvna4. daskvna4. daskvna4. daskvna4. daskvna

winamdebare kvlevidan gamomdinare SeiZleba gakeTdes ramdenime daskvna da gamoiTqvas
rekomendaciebi saqarTveloSi orhusis konvenciiT dadgenili uflebebis
SidasamarTlebrivi garantiebis srulyofisa da TviT konvenciis ganxorcielebasTan
dakavSirebiT. SeiZleba iTqvas, rom ukanasknel periodSi gatarebulma cvlilebebma
sazogadoebas ar dautova araTu azris gamoTqmis, aramed Tundac drouli
informirebulobis aranairi Sansi saqmianobis Sesaxeb gadawyvetilebis miRebisas.
xazgasmiT unda aRiniSnos, rom am viTarebis erTaderTi mizezi susti Sidauwyebrivi
kontroli da swored sazogadoebis monawileobis uzrunvelyofis susti da bundovani
sakanonmdeblo moTxovnebia (romlisTvisac Tavisuflad SeeZloT gverdis avla rogorc
saministros, ise _ investors), romlebic daxvewas, gamkacrebas da met detalizebas
moiTxovs.

saqarTvelos Sidasaxelmwifoebrivi samarTlebrivi sistema xSir SemTxvevaSi pirdapir
ewinaaRmdegeba orhusis konvenciis mTel rig moTxovnebs, romelic awesebs gadawyvetilebis
miRebis procesSi sazogadoebis monawileobis, maTi informaciiTa da marTlmsajulebisadmi
xelmisawvdomobis uzrunvelyofis e.w. `qveda zRvars~ da am konvenciis mxareebi unda
miiswrafodnen iseTi kanonmdeblobis SemuSavebisken, romelic konvenciiT dadgenil
standartze maRali iqneba. saqarTvelos SemTxvevaSi ki, samwuxarod, piriqiT
xdeba.enziebisa da nebarTvebis Sesaxeb

kvlevidan naTlad Cans, rom qarTul samarTlebriv sistemaSi orhusis konvenciiT
garantirebuli ekologiuri uflebebis amsaxveli normebi gafantulia sxvadasxva
samarTlebriv instrumentebSi da maTi erToblivi aRqma sakmaod garTulebulia.
amasTan dakavSirebiT SesaZlebelia moxdes ekologiuri uflebebis normatiuli Sinaarsis
garkveulwilad sistematizireba. SesaZlebelia specialuri kanonis miReba, romelic
saqarTvelos konstituciis 37-e muxlis da orhusis konvenciis debulebebis
konkretizirebasa da ganviTarebaze iqneba mimarTuli. im SemTxvevaSic ki, Tu ar
moxdeba specialuri sakanonmdeblo aqtis miReba orhusis konvenciis Sidasaxelmwifoebriv
samarTlebriv sistemaSi ukeT harmonizirebis mizniT (rac sakanonmdeblo paketis
momzadebas moiTxovs), saWiroa SesabamisobaSi iqnes moyvanili arsebuli sakanonmdeblo
aqtebi da kanonqvemdebare normatiuli aqtebi rogorc erTmaneTTan, ise _ orhusis
konvenciasTan. erovnuli samarTlebrivi sistemis srulyofisa da ganmtkicebis garda,
sasurvelia saxelmwifos mxridan qmediTi nabijebis gadadgmac, rac ZiriTadad arsebuli
kanonmdeblobis saTanado aRsrulebas, orhusis konvenciis midgomebis Sesaxeb
sazogadoebis cnobierebis amaRlebasa da am kuTxiT xelisuflebis samive Stosadmi
maTi ndobis ganmtkicebas maqsimalurad unda uwyobdes xels.
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TO GEORGIAN LEGISLA TION

1. Introduction

Each country, following its own historic and legal typology, has established legal system including its
parts dedicated to regulation of environmental issues. Due to reasons partial or impartial, environmental
legislation of Georgia has been established and developed later than corresponding legislations of foreign
developed countries.

Environmental issues in general always have been on the agenda throughout the history of Georgian
State finding their expression both in the popular traditions and acts of state. For instance, documents
dating back to XII century A.D. state necessity of forests and nature protection. Environmental activity in
the modern sense of the word has started in Georgia in the early XX century. The process has been evolving
in a more or less unbroken line and developing regardless serious defects even during Soviet rule.

As of today, environmental legislation of Georgia is through period of certain transformation conditioned
by both inner and outer factors. On the one hand, political and economic reforms are afoot in Georgia; on
another, civil society evolving in the country is trying to integrate into world democratic society, finding its
footing in the basic principles of international law. In the recent past, soviet legislation has been step by
step replaced by new standard acts. Subsequently, new environmental legal corpus has been developed
based on United Nations Environment and Development Declaration and Global Development Programme
for 21st Century - Agenda 21, the documents adopted by United Nations Conference on Environment and
Development (Rio de Janeiro, 1992). In 1995-2007, more than a score of environment related laws have been
passed by the Parliament of Georgia. Adopted principle of chargeable nature management at the heart of
every passed law results in manifold fees established for and licenses and permits regulating activities
related to exploitation of natural resources.

Environmental problems today are ubiquitous, and they threaten everybody and even can be regarded
as potentially dangerous for state’s security. That’s why each country and Georgia among them, in compliance
with international standards should develop appropriate national legislative basis for protection of population
against environmental harm. There are some reasons for that:

First, and most generally, development of appropriate national environmental legislation will serve as recognition
of the importance a society attaches to environmental protection, it will promote environmental protection
measures within states jurisdiction and it can also encourage the coordination of environmental protection
measures between states. Many environmental problems exceed national boundaries and may become a concern
of the world’s society and may threaten the human health in very wide range. Threats to the environment can
themselves directly constitute threats to human live, health and well-being, serious damage to the physical
environment is frequently accompanied by repression of activists and denial of access to information.1

Secondly, it can help promotion of citizen involvement in environmental protection measures.  Since,
many scientists argued for the evident linkages between environmental protection and human rights,
development of national legislation in the field of environmental rights protection will serve as binding

1M. R. Anderson, Human Rights Approaches to Environmental Protection: An Overview, in Alan E. Boyle and
 Michael R. Anderson (edc.), Human Rights Approaches to Environmental Protection, 4-5 (1996).
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provisions to guarantee those rights which are really fundamental, as environmental rights are classed
among ‘social rights’ and even among ‘procedural rights’ such as rights to information, access to justice,
and to environmental decision-making. It should be self-evident that there is a direct functional relationship
between protection of the environment and the promotion of human rights.2

Eventually, development of national legislation with regards to generally environmental and environmental
rights protection has number of advantages:  it strengthens recognition of importance of environmental
protection; it offers the possibility of harmonization national and international legal standards; it secures
these principles against misbehavior and increases possibilities of participation in environmental decision-
making processes.

Unfortunately, standards of human environmental rights protection are underrepresented within the
framework of Georgian legislation on the contrary to legislation of European and American developed
states. In addition, no national legal literature studying the subject in its entirety is to be found. Legal
system of Georgia does not provide for uniform means of defining and enforcement of environmental rights,
often resulting in neglect of obligations assumed by Georgia under international law. Unfortunately, despite
the existing to certain extent legal guarantees, modern legal environmental system of Georgia is rather
underdeveloped mainly due to violations of legal hierarchy and legal collisions. Georgian environmental
legislation requires further improvement and adaptation to modern environmental standards of developed
states. In order to ensure future perfect realization of environmental rights, it is necessary to optimize
national environmental legislation and bring it into compliance with international law.

All aforesaid is especially important in consideration of locations of settlements in Georgia: most of the
settlements are located in the proximity of pollution sources (plants, construction sites etc), not to mention
highland and coastal settlements that are under constant threat of ecocatastrophe. Also of importance is
study of internal legal environmental rights’ implementation status, with the view of process of integration
into international legal system, as provided for under Article 6 of the Constitution of Georgia (The legislation
of Georgia shall correspond to universally recognized principles and rules of international law). It also
should be noted that by virtue of the same Article of the Constitution, international treaties, memoranda and
conventions, unless they contradict the Constitution, shall be given precedence over domestic legislation.3

Moreover, incorporation of international treaties by national legislation would generally be the most adequate
means for making them effective, as treaties only prescribe general terms what is to be done or aimed at by
national arrangements. It is clear that implementation of treaties require specific measures and rules to be
defined on domestic basis. Since the stringency of the environmental treaties expresses the lowest common
denominator of commitments on the part of contracting states, it is important from an environmental point
of view that, as far as possible, these are considered as minimum standards, which do not prevent states
from taking stricter measures. This is relevant also in the situations where domestic institutions shall
consider treaties in the application of legislative acts.4

Following all of the above, it is of utmost importance to learn whether domestic legislation of Georgia is
adequately reflecting principles of the Aarhus Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental Matters (hereinafter referred to as Aarhus
Convention) that Georgia is a party to since 11 February 2000.5 With this goal in mind, following article
evaluates level of Georgian legislation compliance to Aarhus Convention and provides appropriate
recommendations with regard to revealed legal defects, in order to promote and improve the implementation
status of Aarhus Convention in Georgia.

2G. Handl, Human Rights and the Protection of the Environment: A Mildly Revisionist View, in Antonio Augusto
Cancado Trindade (ed.), Human Rights, Sustainable Development and the Environment, San Jose de Costa Rica and
Brasilia, 119 (1992).

3Constitution of Georgia, Article 6 (1995).
4J.Ebbesson, Compatibility of International and National Environmental Law, 205 (1996).
5Parliament of Georgia Decree #135, (2000).
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2. LEGAL BASIS OF THE AARHUS CONVENTION

Under the aegis of United Nations Economic Commission for Europe (UNECE), Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Environmental Matters has been
adopted in Aarhus, Denmark in 1998. Aarhus Convention is a sample of new kind of environmental conventions
aiming at strengthening the role of the society and environmental organizations in the process of preservation
and improvement of the environment for future generations. Acknowledging citizens’ rights with regards to
access to information, public participation and justice in environmental matters, the Convention also pursues
to promote accountability and transparency of government with regard to environmental issues. Convention
is perceived as an important tool both for environmental protection and democracy, and is often referred to as
the model for implementation of Principle 10, Rio Declaration.6 Convention is based on three components
(often referred to as three pillars of environmental rights’ protection) as follows: Access to Information; Public
Participation and Access to Justice. Aarhus Convention provides for minimal standards of rights’ protection
and does not confine the parties to apply wider measures in order to ensure better access to information, more
profound participation in decision-making and more active social involvement in legislative processes.7

Obligations assumed under Aarhus Convention are to be extended to all public institutions, all public
services (including municipal, transportation and other services) and to any private or legal persons under
their jurisdiction. By virtue of Aarhus Convention, society and non-governmental organizations are provided
with rights and practical means to enjoy access to information, participate in specific or strategic decision-
making as well as with legal protection and simplified means of access to justice. Obligations assumed by
governments under Aarhus Convention ensure better transparency of information, its efficient availability
and circulation, thus providing private and legal persons with increased influence on environmental decision-
making. Access to information enables private and legal persons to better learn potential environmental
risks and dangers threatening them, their families and local communities. Hence, parties to the Convention
are assuming obligation to guarantee adequate access to information for all social groups concerned with
regards to granting of environmental licenses and permits and elaboration of environmental standard acts
on activities provided by the Convention within the framework of domestic legislation; as well as to adopt
appropriate practices and/or take appropriate measure in order to provide the society with the transparent
and fair way to participate in elaboration of environmental plans, programs and policies and in natural
resources’ exploitation licensing and permitting related decision-making from the early stages of the process.
It is very important, that under the Aarhus Convention NGOs are defined as ‘public concerned’. Convention
defines ‘public concerned’ as ‘public affected or likely to be affected by, or having the interest in, the
environmental decision-making; non-governmental organizations promoting environmental protection shall
be deemed to have an interest’.8 Positive aspect of this definition is the inclusion of public (individuals,
communities), with a mere interest in the decision-making process, and the explicit inclusion of environmental
NGOs. Eventually, it will enhance the influence of public environmental interests at all levels.

Another important condition for effective realization human environmental rights under the Aarhus
Convention is right to seek legal redress in the environmental field. Under Aarhus Convention, right to
appeal is provided for any natural or legal person on any decision, action or inactivity of the public authorities

61992 Rio Declaration on Environment and Development, Principle 10: Environmental issues are best handled with
participation of all concerned citizens, at the relevant level. At the national level, each individual shall have appropriate
access to information concerning the environment that is held by public authorities, including information on hazardous
materials and activities in their communities, and the opportunity to participate in decision-making processes. States
shall facilitate and encourage public awareness and participation by making information widely available. Effective
access to judicial and administrative proceedings, including redress and remedy, shall be provided.

7Article 4, Clause 5, Convention on Access to Information, Public Participation in Decision-making and Access to
 Justice in Environmental Matters.
8Article 2, Clause 5, Convention on Access to Information, Public Participation in Decision-making and Access to
 Justice in Environmental Matters.
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resulting in violation of the society’s right to participation in decision-making and access to information and
that is contradicting the domestic environmental legislation. Access to justice includes, rights to object to
ministerial and agency environmental decisions; and rights to bring action against departments, agencies,
firms, and individuals that fail to carry out their duties according to law.9 The reason, why the Aarhus
Convention examined the right to access to justice, firstly, was the general slowness of many administrative
and judicial procedures. Secondly, the fees and costs which are sometimes really high for the parties acting
to protect the environment or their environmental rights create an additional obstacle for the applicants. For
that, the Aarhus Convention requires for the legal proceedings not to be exceedingly expensive; procedures
should be implemented timely and related information should be accessible for the society.

This agreement, to which Georgia is a signatory, represents probably the most important step yet taken
towards environmental rights protection, it establishes such rights which are aimed at securing the rights to
a healthy environment. It is beyond doubt that rights guaranteed under the Aarhus Convention have a
necessary and important role to play. Access to adequate environmental information is indispensable for
the successful exercise and enforcement of environmental rights. It gives opportunities to individuals to be
involved in decision-making processes, since well informed society can contribute meaningfully to these
processes and can serve as guard in addition to governmental environmental management efforts.

3. GENERAL DIRECTION OF  DOMESTIC LEGISLA TIVE SYSTEM WITH REGARDS TO
     PROTECTION OF RIGHTS GUARANTEED UNDER AARHUS CONVENTION

Information transparency, access to justice and immediate participation of the society in respective
decision-making principles are basic for democratic state and, therefore, development of such is of extreme
importance for modern Georgian state legal system, especially in consideration of process of integration
into European legal system currently afoot. Under Georgian legislation, accessibility of information means
availability of information preserved by state authorities and transparency of their activities. In transparent
environment no doubt may arise with regards to unconscientiousness of public servants. Information
accessibility requirement is extended to all public institutions and also to legal persons under private law in
case the latter are funded by state or local budgets and within the limits of such funding.

It should be noted that apart from the Constitution, the law of Georgia on Standard Acts also provides
for precedence of international treaties, memoranda and conventions over domestic, environmental included,
legislation, unless they do not contradict the Constitution of Georgia10. This means that strict fulfillment of
obligations assumed under Aarhus Convention is an actual way to support democratic development of
Georgia and improvement of its legal system. Admittedly, ratification of the Convention haven’t been
followed by practical steps to ensure compliance with its requirements, but the very fact that Georgia has
acknowledged necessity of implementation of ‘accessibility principles’ should be welcomed.

When discussing protection of environmental rights provided by Aarhus Convention, 1995 Constitution
of Georgia adopted prior to Aarhus Convention should be paid heed to. Article 37 of the Constitution deals
with environmental rights of Georgian citizens and such rights are divided into three categories: right to live
in healthy environment; right to enjoy natural surroundings and right to receive complete, objective and
timely information as to a state of working and living environment. Constitutional recognition of the
importance of environmental rights is very meaningful. Constitutional provisions achieve the highest rank
among legal norms, a level at which a given value trumps every statute, administrative rule, or court decision,11

laws below the constitutional level have a weaker position than constitutional laws because ordinary

9R.Eckersley, Greening Liberal Democracy: The Rights Discourage Revisited, in Brian Doherty and  Marius de Geus
  (eds.), Democracy and Green Political Thought, 230 (1996).
10Law on Standard Acts, Article 19 (1996).
11Brandl, Ernst and Bungert, Har twin, Constitutional Entrenchment of Environmental Protection: A Comparative
   Analysis of Experiences Abroad, 4 (1992).
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legislation may be easily amended, overruled or altogether nullified.12 Therefore, the challenge of this
chapter is to show that despite of existing constitutional guarantees, Georgian legislation sometimes is
incompliance not only with Georgian international obligations taken under the Aarhus Convention, but
even with the Constitution.

Principle of public participation in decision-making is provided for by the law on Environment Protection13,
as cooperation and concerted action with regards to public participation is a means to improve quality
of administrative decisions. In case of violation of mentioned rights, individuals are entitled to resort to
justice as guaranteed by the Constitution of Georgia.

Before presenting primary analysis of domestic legal system, it should be noted that main incompliance
with Aarhus Convention requirements are connected to adoption of the Law on Licenses and Permits (2005)
which, being adopted most recently, is the  law actually in force. Adoption of the mentioned law not
accompanied by relevant amendments14 has resulted in legal vacuum in environmental legislation and
bereaved number of standard and subordinate acts of legal force (see specific collisions below)

3.1 Right to Access to Information

One of the actual means to ensure accessibility of information is the Constitution of Georgia. Its Article
37 provides definition as follows: A person shall have the right to receive complete, objective and timely
information as to a state of his/her working and living environment.15 Therefore citizens are entitled to
request access to any environment related information held by the state, save the state and commercial
secrets. Actually, possession of environmental information is a lever against potential danger of ecological
disaster. Such information is vital for efficient monitoring, regulation, pollution prevention and decrease.16

Article 41, Clause 1 of the Constitution of Georgia is also of interest, as it deals with publicity of the
information: Every citizen of Georgia shall have the right to become acquainted, in accordance with a
procedure prescribed by law with (…) official documents existing there [in state institutions] unless they
contain state, professional or commercial secret.

Article 24 of the Constitution acknowledges right to accessibility of information: Everyone has the right
to freely receive and impart information17. The basic part of this right is the guarantee of free access to
information. Namely, everyone has the right to freely and without hindrance receive information from the
sources accessible to all, as accessibility of information is no less important for development of free and
independent person and establishment of democratic structures than freedom of opinion and mass media.18

Constitutional guarantees of freedom of information are reflected in General Administrative Code of Georgia.
According to the latter, any natural or legal person is entitled to request any information held by public
institution unless the information requested constitutes state, commercial, professional or private secret. By
virtue of the Code, specified procedure and terms19 of information disclosure are being provided. According to
procedure, public institution is obliged to disclose requested information immediately upon presentation of
respective application which, according to legal literature, means disclosure of information upon request, i.e.
application should be passed on to the person in charge of information disclosure on the same day of its
registration. Disclosure of information should be than ensured by person in charge in accordance with the

12G. Witzsch, The Right to a Healthy and Decent Environment in New Lesotho Constitution?, 10 (1992).
13Law of Georgia on Environmental Protection, Article 6 (1996).
14It is obligatory under the Law on Standard Acts, Article 30 (1996).
15Constitution of Georgia, Article 37 (1995).
16Ð. Ê. Îñòèí , Èíôîðìàöèÿ î Çàãðÿçíåíèè Îêðóæàþùåé Ñðåäû, Ïðàâî  Î ê ðóæàþùåé Ñðåäû â ÑÑÑÐ
  è Âåëèêîáðèòàíèè, 127 (1980).
17Constitution of Georgia, Article 24 (1995).
18L.Izoria, K.Korkelia, K.Kublashvili, G .Khubua,  Commentaries on the Constitution of Georgia, Basic Human
   Rights and Freedoms,  192 (2005).
19General Administrative Code of Georgia, Chapter 3 (1999).
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procedure established by the law. In case disclosure of public information is impossible due to the volume of
information or the other reasons provided for by the law, public institution is entitled to postpone disclosure
of information for 10 days but is obliged to inform the applicant about the delay immediately.20

It is of interest to note that Chapter IX (Article 115) of the General Administrative Code of Georgia
provides for obligation to issue individual administrative-legal act through application of public administrative
proceedings in relation to granting of environmental permit. Such an obligation is an excellent means for
ensuring access to information and public participation in decision-making. Unfortunately, 2005 Law on
Licenses and Permits has established simplified procedure of issuing environmental permits through simple
administrative proceedings that, unlike public administrative proceedings, do not provide opportunity to
ensure access to information and public participation in decision-making.

It should also be noted that Governmental Decree on Approval of Provision on Procedure and Conditions
of Granting Environmental Impact Permit based on the Law on Licenses and Permits has caused lot of
confusion in general and with regards to accessibility of information in particular. Despite obligation on
arranging public discussion in environmental impact assessment process imposed by Article 31 of the
Decree, it relates to the actor of the impact and not to the authorities. Mentioned provision serves as a
source for still more confusion, as by virtue of Aarhus Convention obligations of that kind are imposed on
the state and not on the actors (investors), as the latter are not parties to the Convention. Therefore,
delegation of obligations is unjustified.21 In addition, Decree does not provide legal means to check whether
public opinion has been taken into consideration.

Access to information on environmental matters is dealt with also within the framework of the Law on
Environment Protection. The Law on Environmental Protection regulates legal relationship between the
state and natural and legal persons on matters of environment protection and nature management throughout
Georgia. Main principles of environment protection, including accessibility of information, are established
by the Law. This means that environmental information is open and accessible to the public.22 By virtue of
Article 14 of the Law and in order to inform the public, Ministry of Environment Protection and Natural
Resources presents the President with annual National Report on State of the Environment. State authorities
are obliged to provide the Ministry with information to be included into Report free of charge and no later
than within 2 months from the date of request. In accordance with the requirements of the Law, up to now,
the Ministry of Environmental Protection and Natural Resources has elaborated and the President has
ratified 4 Reports, for years 2001, 2002, 2003 and 200423. None of them has been published (neither printed
version nor digital through Internet) despite the fact that primary reason of drawing up these reports is
informing the society. Moreover, standard acts and other subordinate acts of different nature are to be
published by official press agency. In case of National Reports, only Presidential Decrees on ratification of
National Reports have been published, but not the Reports themselves.

It should be noted that disclosure of information by public institutions, as provided for under Aarhus
Convention, does not mean solely active, i.e., upon request, disclosure of information but also passive
distribution of information of their own accord. Preventive informing obligation of the state is a logical
extension of the aforesaid. With regards to the latter, Law on Environmental Protection should again be paid
heed to, as it is quite vague on the issue. Unfortunately, no obligation to timely inform the public about

20General Administrative Code of Georgia, Article 40 (1999).
21Law of Georgia on License and Permits passed in 2005 has hindered adopted practice and has changed application

field for the Law on Environmental Permit (1996). The latter haven’t been yet repealed. There is no more legal ground
for division of activities into four categories; consequently unified list of activities subject to environmental impact
assessment has been elaborated. Time period necessary for issuing environmental permit have been decreased to 20
days (instead of previously provided 3 months). All of the above is regulated by Governmental Decree of September
1, 2005 on Procedure and Conditions of Environmental Permit Issuance. Governmental Decree is subordinate act and
can not be regulating jural relationship subject to regulation by act of law.

22Law of Georgia on Environmental Protection, Article 5 (1996).
23K. Gujaridze , Environmental Management in Georgia and Role of European Union in its Strengthening, 12 (2006).
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prospective or already occurred natural or man-caused emergency or other environmental disaster is provided
by the Law. Instead of that, obligation is imposed upon the citizens residing in Georgia to inform authorities
or announce it publicly in case they are in possession of information of the kind.24

In order to legally regulate issues of information distribution, the Laws on Protection of Consumers’ Rights
and on Food Safety and Quality have been passed25. These Laws are supposed to ensure protection of health
and life of the consumers through assessment of risk levels and timely provision of objective and unbiased
information concerning the production, in order to ensure consumer has an alternative to choose from. However,
by virtue of Governmental Decree of September 1, 2005 on Approval of Provision on Procedure and Conditions
of Granting Environmental Impact Permit based on the law on Licenses and Permits, food industry despite its
considerable impact on the environment has been excluded from the list of activities subject to environmental
impact assessment26. Moreover, environmental impact assessment – in itself one of the means to provide the
public with access to information and grant participation in decision making, - is no longer provided for
activities considerably affecting environment and human health such as extraction of minerals, agriculture,
woodworking, paper, leather and clothing industries, some of the infrastructure projects and so forth. These
should be taken into account as Aarhus Convention contains an Appendix with the full list of activities subject
to environmental impact assessment, including activities as provided above. If, however, nothing is changed,
fulfillment of international legal commitments by Georgia will have to be questioned.

As for another question provided for under Aarhus Convention – elaboration and publication of pollutant
release and transfer registers, - this is not regulated by Georgian legislation at all. In May 2003, Georgia has
signed Aarhus Convention Protocol on Pollutant Release and Transfer Registers, yet authorities evade
ratification of the Protocol.27

3.2 Right to Public Participation in Decision-making

Paragraph k, Article 5 of the Law of Georgia on Environmental Protection imposes obligation on authorities
and natural and legal persons, on the basis of international legal principles of environment protection, to
follow principle of public participation in decision-making in planning and implementation of their activities.
This means obligation of public participation in important decision-making related to implementation of
activities.

Mentioned legal act is a framework law, and therefore, legal relations should be carried out in accordance
with its requirements, more so, as in given case, we deal with international legal principle guaranteed by
many treaties Georgia is a party to, Aarhus Convention included.28

Unfortunately, with regards to public participation in environmental decision-making, Georgian Legislation
does not provide for many opportunities. Existing situation arises due to very same 2005 Law of Georgia on
Licenses and Permits. Governmental Decree of September 1, 2005 on Approval of Provision on Procedure and
Conditions of Granting Environmental Impact Permit based on the law on Licenses and Permits has caused legal
imperfections in respect of public participation in decision-making. Decree does provide for such an obligation,
giving rise to confusion. On one hand, the State is expected to bona fide fulfill its international commitments29

(including Aarhus Convention directly obliging the state to ensure public participation in decision-making on
environmental matters) and failure to do so may result in international amenability. On another, apart from
international obligations, the state is obliged to follow requirements of the Law on Environmental Protection and
neglecting some of the provision of the Law in favor of subordinate act is an infringement.

26Law on Environmental Protection, Article 7 (1996).
27Law of Georgia on Protection of Consumers’ Rights (1996); Law of Georgia on Food Safety and Quality (1995).
26K. Gujaridze,  Environmental Management in Georgia and Role of European Union in its Strengthening, 14 (2006).
27L. Todua, How to Use Aarhus Convention in Georgia: Manual for Civil Society Representatives, 23 (2004).
28Convention on Biological Diversity, Article 14; Convention on Climate Change, Article 4 (1) etc.
291970 UN Declaration on Principles of International Law. Concerning Friendly Relations and Cooperation among
  States and Article 103 of UN Charter.
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There is another problem coming from mentioned Decree in respect of fulfillment of Aarhus Convention
Requirements. Namely, Article 6 of the Decree states that activity may be released from environmental
impact assessment (in itself direct way of public participation in decision-making) obligation in case general
public interest requires for prompt commencement of the activity in question and appropriate decision is to
be made in timely manner.

Mentioned provision is at variance with obligations assumed under Aarhus Convention by virtue of
which parties to Convention are obliged to publicize the process of significant environmental decision-
making and ensure involvement of all stakeholders in decision-making that is known to or is supposed to
impact environment and human health. Conditions of release from obligations assumed are also provided
by Aarhus Convention, and general public interest is not among the grounds for release. Approach assumed
by Governmental Decree allows for Environmental Impact Permit to be granted and for investor to start
business activity without performing environmental impact assessment and not fulfilling obligation of
public participation in decision making. Following all of the above, motivation of Georgian lawmakers in
factual neglect of international obligation and domestic legislation is unclear.

3.3 Right to Access to Justice

Article 42 of the Constitution of Georgia grants every citizen the right to go to the court, in order to
protect own rights and freedoms. This constitutional guarantee extends to every citizen and to breach of
any right, including those provided under domestic environmental legislation and international treaties
Georgia is a party to, Aarhus Convention included. Georgian legislation of practice acknowledges lawfulness
of suit in case action of the public institution has resulted in breach of citizen’s right and direct and
immediate detriment to citizen’s interest.

Georgian legislation provides both for administrative complaint and court suit. Procedure of lodging an
administrative complaint is established by the General Administrative Code of Georgia. Under the General
Administrative Code of Georgia, Administrative Complaint is an inner means of appeal for administrative
body and does not constitute a prerequisite for reference to the court. Practice adopted today by administrative
bodies with regards to proceeding of administrative complaints bears little resemblance to quasi-legal
proceedings. Moreover, it does not support legal proceedings if any take place later, nor provides any relief
for the person to choose it as means of appeal.30

Administrative proceedings, with rare exceptions, do not precede legal proceedings in court, testifying
to low level of trust towards administrative bodies. As seen from practice, administrative complaint is not
usually followed by any actual administrative proceedings at all. The latter resembles more a reminder to
administrative bodies about application already sent rather, than issue of allowing/denying an appeal. No
cases of lodging administrative complaints on environmental issues are known, despite better speed of the
procedure as compared with legal proceedings, still more it is gratuitous.

Unfortunately, modern Georgian environmental case-law is weak in respect of court decisions too. Apart
from low level of public awareness resulting in reluctance to apply to the court to defend own environmental
rights, court system is equally passive and weak as seen from general level of court decisions31. Due to
complexity of environmental problems, courts often face formidable problems of knowledge when dealing
with environmental cases. Thereto, while dealing with environmental cases courts shall use testimony of
experts in order to arrive at judgments.32

Apart from abovementioned, problems with regards to procedural dates are evident, deadlines are often
exceeded prolonging proceedings beyond any sense to the extent the very subject-matter of case is lost
topped with financial obligations related to suit constituting additional obstacle to reference to the court. In

30T.Gurchiani, Court Practice Analysis, Accessibility of Information, 27 (2005).
31T.Gurchiani, Court Practice Analysis, Accessibility of Information, 28 (2005).
32T.Hayward, Constitutional Environmental Rights, 111 (2005).
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order to file a suit, person is obliged to pay a tax whose amount for general courts depends on the value of
the subject-matter of case. For non-property suits amount of tax is fixed, though the court is authorized to
define the tax amount of its own accord depending on the value of subject-matter, case volume, property
status and income level of the parties and other circumstances. Unfortunately, there are cases of setting
high rate of the tax for administrative cases, which in itself is a hindering factor for accessibility of justice.33

As for advocatory services, alterations made to advocacy regulatory legislation should be paid heed to,
as those in particular are likely to considerably restrict accessibility of justice. In particular, 2006 July
provisions of the Civil Code of Practice regulating court representation are of interest, as those allow only
persons who have passed advocacy testing and are members of bar association to legally represent parties
in the courts above court of first instance (i.e. in courts of appeal and courts of cassation). Alteration of the
kind restricts citizens’ access to higher courts not mentioning socially exposed groups who are bereaved of
the right to choose their court representative of their own accord. Actually the State forces citizens either to
hire certified advocate, member of the bar association or not appeal on first instance court decision at all. It
should be noted that mentioned restriction is not extended to representatives of governmental bodies and
local authorities, which puts the parties in unequal position at the outset and directly contradicts the main
and basic principle of the civil law – equality of subjects34.

Following from mentioned legal and executive problems, number of suits filed on environmental cases is,
unfortunately, quite low in Georgia. Only in recent years and only thanks to international environmental
organizations and national non-governmental organizations efforts several suits have been filed on cases
of protection of the right to enjoy healthy environment and protection of access to information on
environmental matters.

One of the first suits has been filed under the framework of the Program of Center for Strategic Research
and Development of Georgia – ‘Citizens for Ecologically Sustainable and Safe Environment’- – with whose
support citizens T. Beridze, N. Gobejishvili and others have applied to Tbilisi Krtsanisi-Mtasminda District
Court demanding protection of their environmental rights. Plaintiffs, who lived near the landfill, have explained
in their claim that by virtue of the Tbilisi People’s Deputies Council #1499 Decree dated November 3, 1989
‘Saqarkhno’ District Council Executive Committee should have performed recultivation-regeneration of the
allotted land. However, at the moment of filing a suit (2002), landfill was still there though not recorded on
the balance of the Tbilisi Municipality Accomplishment Service. Despite repeated requests, plaintiffs haven’t
been provided with technical and other documentation concerning landfill. As alleged by plaintiffs, even
basic standards of sanitary and hygiene have been neglected on the landfill and no safety measures have
been taken creating favorable conditions for spread of diseases and epidemics. In drawing up their complaint,
plaintiffs have been guided by Article 37 of the Constitution of Georgia, Aarhus Convention and Articles 6
and 34 of the Law of Georgia on Environmental Protection35. According to plaintiffs’ statement, they had
right to live in health-safe environment and right to receive true information on their living and working
environment in its fullness and in timely manner.

The claim has been allowed by the court and it has been ruled that landfill had to be closed in sensible
time agreed upon by the parties. Unfortunately the Judge did not include into court decision mention of
breaches of Article 37 of the Constitution, relevant articles of the Law of Georgia on Environmental Protection
and Aarhus Convention.36

On May 17, 2003, Association Green Alternative has filed a suit against the Ministry of Environmental
Protection and Natural Resources and Baku-Tbilisi-Ceyhan Pipeline Company, demanding environmental

33K.Gujaridze , Environmental Management in Georgia and Role of European Union in its Strengthening, 19 (2006)
   and Law of Georgia on State Tax, Article 4 (1998).
34K.Gujaridze,  Environmental Management in Georgia and Role of European Union in its Strengthening, 21 (2006).
35Law on Environment Protection, Article 6, Rights of Citizens in Environment Protecting Matters and Article 34,
  Waste Environmental Requirements.
36Tbilisi Krtsanisi-Mtasminda District Court, Resolution #3/162 (2002).
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permit granted by the Ministry on November 30, 2002 on transportation of petroleum to be cancelled. Green
Alternative’s claim has been grounded on failure to ensure public participation procedures provided by the
legislation of Georgia and on allegation that construction of the pipeline according to the plan permitted by
the Ministry was harmful to the environment. Association has been basing its procedural authority on
Article 2.5 of the Aarhus Convention, by virtue of which environmental non-governmental organization
constitutes the public concerned. On June 24, 2004, Tbilisi District Court has accepted the complaint
following fulfillment by the Association additional requirements, though finally suit haven’t been accepted
to legal proceedings.37

On September 17, Preparatory Session has been held at Tbilisi District Court on case Association Green
Alternative v. Ministry of Environmental Protection and Natural Resources and Spie Capag-Petrofac International
Ltd, Contractor of Baku-Tbilisi-Ceyhan (BTC) Pipeline Company (Third parties: Georgian International Oil
Corporation and BTC Pipeline Company). The case referred to the environmental permit granted by Ministry
of Environmental Protection and Natural Resources of Georgia on December 24, 2003 to the project of Spie
Capag-Petrofac International Ltd. The project implied disposal of construction waste to the specific containers
kept at appropriate deposition site on the land plot near the constructors’ camp at the entry of Marneuli and its
transportation for burning purposes to so-called incinerators in the village Jandari in Gardabani region.
Plaintiff Green Alternative claimed that granting mentioned environmental permit the Ministry has committed
infringement of the legislation of Georgia with regards to public access to information on environmental
matters and violated law of Georgia on Environmental Permit, as project investor haven’t been asked to present
documentation necessary for granting environmental permit. Unfortunately, on the contrary to its authority
under Georgian legislation, the Ministry of Environmental Protection and Natural Resources has by its sole
decision satisfied ungrounded request made by Spie Capag-Petrofac International Ltd to be released from
environmental impact assessment obligation. On September 17, 2004, representative of the defendant (the
Ministry of Environmental Protection and Natural Resources) presented Tbilisi District Court Session with
order of the contemporary Minister for Environmental Protection and Natural Resources nullifying environmental
permit granted to Spie Capag-Petrofac International Ltd on December 24, 2003. Same order allowed Spie Capag-
Petrofac International Ltd to carry on its activity allowed for under nullified permit within limits set by
environmental permit granted by the Ministry to BTC Pipeline Company on November 30, 2002. Plaintiff Green
Alternative due to new matter has asked for extra time in order to file defined suit.38

The issue of special interest is another suit that already has passed through all instances of domestic
legal proceedings and, in accordance with European Convention on Human Rights, has been submitted to
the European Court of Human Rights39.

Mentioned case refers to protection of environmental rights from noise and air pollution. On October 25,
2001 Citizens T. Kamushadze, A. Tsulukiani, G. Gochashvili, O. Gureshidze, L. Alavidze and V. Jugheli has
filed suit in Tbilisi District Court against ITERA International Energy Corporation, JSC Sakgazi, JSC AES
Telasi, JSC Tboelektrotsentrali, Tbilisi Municipality, Ministry of Heat and Energy of Georgia and Ministry of
Environmental Protection and Natural Resources of Georgia. The suit was based on the location of living
building of the plaintiffs near Tboelektrotsentrali heat and power plant. The plant has been operated in the
conditions incompatible with basic sanitary requirements affecting population of adjacent territories. Plaintiffs
alleged that Tboelektrocentrali heat and power plant has been emitting black dust from its chimney and its
power generators and high voltage lines passing over the living building have been ruining plaintiffs’
health. For evidence, plaintiffs have produced Conclusion of Tbilisi State University Chemical Technologies
Laboratory stating that at times toxic content of the air has exceeded pollution standards tenfold or more.
Also, plaintiffs has produced Tbilisi State University Chair of Labor and Psychology Conclusion according

37Tbilisi District Court, Resolution  #3a/307 (2003).
38Tbilisi District Court, Resolution  # 54 (2004).
39Currently the case is being accepted by the European Court.
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to which level of noise pollution in the living building has exceeded standards of noise-producing waves
intensity, causing increase of negative impact and stimulating development of psychosomatic disorders.
Plaintiffs alleged that Tboelektrocentrali plant has been consuming amount of oxygen above admissible
level and has been emitting in return toxic agents in excessive concentration. Following all of the above,
plaintiffs demanded payment of tangible and intangible damages in accordance to Articles 31840, 40841 and
100042 of the Civil Code of Georgia.

Tbilisi District Court Administrative and Taxation Board have partially answered to a claim with its
decision of March 12, 2004. Besides payment of tangible damages expressed in destruction of living building
basement walls through inflow of water from the Tboelektrocentrali plant, JSC Tboelektrocentrali and the
Ministry of Environmental Protection and Natural Resources have been jointly imposed liability to pay A.
Tsulukiani and T. Kamushadze compensation of GEL 5,000 each, for spiritual injury arising from damage
inflicted to their health. The Board has ruled that damage has been inflicted through the fault of Tbilisi
Municipality, the Ministry and JSC Tboelektrocentrali. The Board has confirmed that damage to A. Tsulukiani
and T. Kamushadze’s health has been inflicted through noise and exhaust of the heat and power plant. The
ruling of the Court has been based on the Organic Law of Georgia on Local Self-Governances and
Governances, Law of Georgia on Capital of Georgia and Provision of the Ministry of Environmental Protection
and Natural Resources obliging institutions as listed to carry out activities directed at protection of
environment and basic human rights in environmental matters.

The plaintiffs have demanded disaffirmation of the Tbilisi District Court Board decision and appealed to
the Supreme Court of Georgia. Appellants have been demanding full satisfaction of an original claim. Their
appeal now has been based on Laws of Georgia on Environmental Protection, on Water and on Protection
of Ambient Air and they stated that their environmental rights have been violated.

Latter appeal is of particular interests as, for the first time in the history of Georgia, legal proceedings
plaintiffs in order to protect their environmental rights have referred to case law of European Court of
Human Rights (case of López Ostra v. Spain43) by virtue of whose ruling Spanish Government has been
obliged to pay damages in the amount o 4,000,000 Pesetas. Mentioned ruling haven’t been taken into
consideration by the Board, as contrary to López Ostra v. Spain case plaintiffs possessed information on
Tboelektrocentrali plant operation beforehand and their settlement and the very construction of their house
has happened later than Tboelektrocentrali plant. In this part the Board has been guided by the Article 6 of
the law on Payment of Damages Inflicted by Hazardous Substances. Final ruling provided payment of
intangible damages only for Kamushadze and Tsulukiani following from the health condition caused by
noise and exhaust.44

It is remarkable that appellants haven’t been satisfied by the decision of the Supreme Court and has
applied to the European Court of Human Rights (I. Jugheli and others v. Georgia). Despite the fact that
legal proceedings haven’t started yet and procedures related to filing of a suit are being underway, the case
constitutes first invaluable precedent of Georgian citizens going to the European Court in order to protect
their environmental rights.

4. CONCLUSION

Given study allows us to make several conclusions and forward recommendations in respect of domestic
legal guarantees of protection of the rights provided under Aarhus Convention and of implementation of
the Convention itself. It may be said that recent reforms bereft the public not only of the way to express its

40Civil Code of Georgia, Article 318, Obligation to Disclose Information.
41Civil Code of Georgia, Article 408, Obligation to Reinstate Initial Situation.
42Civil Code of Georgia, Article 1000, Responsibility for Damage arising from Increased Danger of Buildings.
43Lopez Ostra v. Spain, Case 41/1993, judgment of 9 December 1994.
44Administrative and Other Cases Chamber of the Supreme Court of Georgia, Resolution #bs-586-507-k-04  (2005).
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view, but also of any chance to be informed timely or to participate in environmental activity related decision-
making. It should be stressed that sole reason for this situation is constituted by weak bureaucratic control
and vague legal requirements of public participation (requirements easily avoided both by the Ministry and
by the investor). Those require improvement, toughening and detailed elaboration.

Domestic legal system of Georgia is quite often at odds with number of requirements of Aarhus
Conventions dealing with public participation in decision-making and so called ‘lower limits’ of access to
information and justice. Parties to Convention should aspire to elaboration of the legislation exceeding
standards set by the Convention. Unfortunately in case of Georgia development goes the wrong way.

Given study testifies to scattering of regulations dealing with environmental rights through several legal
instruments of Georgian legislation, which makes their perception as a whole all but impossible. Yet it’s
possible to somewhat systematize environmental rights related legislation through adoption of specific law
directed at elaboration of Article 37 of the Constitution of Georgia and Aarhus Convention provisions. Even
if no legal act specifically directed at inter-compliance of Georgian legislation and Aarhus Convention is
adopted (the feat in itself requiring elaboration of the whole corpus of related laws), existing laws and acts
should be harmonized between themselves and with Aarhus Convention.

As subjective observation it may be added that apart from legal collisions reviewed above, Georgian
society is in the regrettable but real state of mistrust towards judicial, though this is right the institution
guaranteeing protection of the rights. Absence of retrained judges constitutes just another problem, which,
of course, is beyond issues of legal regulation and relates rather to executive problems. Apart from perfection
and strengthening of domestic legal system it is desirable for the state to take appropriate steps towards
appropriate fulfillment of the legal requirements, increase of public awareness on Aarhus Convention related
matters and improvement of public trust towards all three branches of power.



220

sasamarTlo praqtikasasamarTlo praqtikasasamarTlo praqtikasasamarTlo praqtikasasamarTlo praqtika

saqarTvelos uzenaesi sasamarTlossaqarTvelos uzenaesi sasamarTlossaqarTvelos uzenaesi sasamarTlossaqarTvelos uzenaesi sasamarTlossaqarTvelos uzenaesi sasamarTlos

praqtikis analizi uZravi qonebis keTilsindisieripraqtikis analizi uZravi qonebis keTilsindisieripraqtikis analizi uZravi qonebis keTilsindisieripraqtikis analizi uZravi qonebis keTilsindisieripraqtikis analizi uZravi qonebis keTilsindisieri
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SinaarsiSinaarsiSinaarsiSinaarsiSinaarsi

I. kanonmdebloba
II. doqtrina
III. praqtika
1. samoqalaqo kodeqsis 185-e muxlis interpretacia
2. samoqalaqo kodeqsis 185-e muxlis moqmedebis farglebi
3. samoqalaqo kodeqsis 159-e muxlis interpretacia (marTlzomieri da
 keTilsindisieri SemZenis gamijvna)
4. keTilsindisierebis moqmedebis dro
5. meuRleTa TanasakuTreba da uZravi qonebis keTilsindisieri SemZeni

I. kanonmdeblobaI. kanonmdeblobaI. kanonmdeblobaI. kanonmdeblobaI. kanonmdebloba

saqarTvelos samoqalaqo kodeqsi keTilsindisieri SemZenis uflebriv mdgomareobas
detalurad awesrigebs. am mxriv igi Tanamedrove evropul kerZo samarTalTan sruli
harmonizaciiT gamoirCeva. mTavari sakiTxi am SemTxevevaSi qonebis mesakuTrisa da
keTilsindisieri SemZenis interesebis samarTliani balansirebaa. samoqalaqo kodeqsi
am sakiTxs wyvets aramarto brunvis konkretuli monawilis interesebidan gamomdinare,
aramed TviT am brunvis simyarisa da stabilurobis interesebis gaTvalsiwinebiT.

moZravi da uZravi qonebis brunvis SemTxvevaSi kanonmdebloba mesakuTrisa da
keTilsindisieri SemZenis interesTa konfliqtis sakiTxs gansxvavebulad awesrigebs.
Tu pirvel SemTxvevaSi wina planze dgas qonebis mesakuTris interesebi, meore
SemTxvevaSi prioriteti eniWeba keTilsindisieri SemZenis interesebs. amas Tavisi
axsna moeZebneba, razedac qvemoT gveqneba saubari. amjerad, saWirod migvaCnia Tavad
sakanonmdeblo normebi moviSvelioT.

aRniSnuli sakiTxis mowesrigebis aucilebloba gamowveulia samoqalaqo kodeqsis
im fundamenturi normiT, romelic Seexeba uZrav qonebaze sakuTrebis warmoSobas. am
kodeqsis 183-e muxlis Tanaxmad‚ `uZravi nivTis SesaZenad aucilebelia garigebis
werilobiTi formiT dadeba da SemZenze am garigebiT gansazRvruli sakuTrebis
uflebis registracia sajaro reestrSi~.

uZravi qonebis SeZenis es wesi ganapirobebs keTilsindisieriE SemZenis interesebis
dacvis mowesrigebas. samoqalaqo kodeqsis 185-e muxlSi aRniSnulia: `SemZenis
interesebidan gamomdinare, gamsxvisebeli iTvleba mesakuTred, Tu igi aseTad aris
registrirebuli sajaro reestrSi, garda im SemTxvevebisa, roca SemZenma icoda, rom
gamsxvisebeli ar iyo mesakuTre”.

*damuSavebulia saqarTvelos uzenaesi sasamarTlos sasamarTlo praqtikis Seswavlisa da ganzogadebis
ganyofilebis mier.
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keTilsindisieri SemZenis aseTi uflebrivi mdgomareoba gamowveuliakeTilsindisieri SemZenis aseTi uflebrivi mdgomareoba gamowveuliakeTilsindisieri SemZenis aseTi uflebrivi mdgomareoba gamowveuliakeTilsindisieri SemZenis aseTi uflebrivi mdgomareoba gamowveuliakeTilsindisieri SemZenis aseTi uflebrivi mdgomareoba gamowveulia
sajaro reestris specifikuri daniSnulebiT samoqalaqo brunvis meqanizmSi.sajaro reestris specifikuri daniSnulebiT samoqalaqo brunvis meqanizmSi.sajaro reestris specifikuri daniSnulebiT samoqalaqo brunvis meqanizmSi.sajaro reestris specifikuri daniSnulebiT samoqalaqo brunvis meqanizmSi.sajaro reestris specifikuri daniSnulebiT samoqalaqo brunvis meqanizmSi.
samoqalaqo kodeqsis 312-e muxlis Tanaxmad:

`1. reestris monacemebis mimarT moqmedebs utyuarobisa da sisrulis prezumfcia,
e.i. reestris Canawerebi iTvleba sworad, vidre ar damtkicdeba maTi uzustoba.

2. im piris sasargeblod, romelic garigebis safuZvelze sxva pirisagan iZens
romelime uflebas da es ufleba gamsxviseblis saxelze iyo reestrSi registrirebuli,
reestris Canaweri iTvleba sworad, garda im SemTxvevebisa, roca am Canaweris
sawinaaRmdegod Setanilia saCivari, an SemZenma icoda, rom Canaweri uzustoa”.

amgvarad, roca saqme exeba uZravi qonebis SeZenas, aq sajaro reestris (uflebis
registraciis faqtis) sandoobis prezumfcia arsebobs, maSin roca moZravi nivTebis
mflobelis SemTxvevaSi arsebobs sandoobis varaudi. mokled, orive SemTxvevaSimokled, orive SemTxvevaSimokled, orive SemTxvevaSimokled, orive SemTxvevaSimokled, orive SemTxvevaSi
moqmedebs SesaZeni uflebis namdvilobis varaudi. moqmedebs SesaZeni uflebis namdvilobis varaudi. moqmedebs SesaZeni uflebis namdvilobis varaudi. moqmedebs SesaZeni uflebis namdvilobis varaudi. moqmedebs SesaZeni uflebis namdvilobis varaudi. es kargad Cans samoqalaqo
kodeqsis 158-e muxlidan, romliTac dadgenilia:

`1. ivaraudeba, rom nivTis mflobeli aris misi mesakuTre.
 2. es wesi moqmedebs im SemTxvevaSi‚ roca nivTze sakuTrebiTi urTierTobis

xasiaTi vlindeba sajaro reestridan. sakuTrebis prezumfcia ar gamoiyeneba arc
Zveli mflobelis mimarT‚ Tu man es nivTi dakarga‚ mohpares an sxvagvarad gavida igi
misi mflobelobidan. sakuTrebis prezumfcia moqmedebs Zveli mflobelis sasargeblod
mxolod misi mflobelobis periodSi~.

aRsaniSnavia is, rom mocemuli sakiTxebi nawilobriv mowesrigebulia specialuri
kanonmdeblobiTac. aq dasaxelebuli normebidan naTlad Cans, rom uZravi nivTis
keTilsindisieri SeZena am qonebaze sakuTrebis SeZenis TaviseburebiTaa ganpirobebuli.
mowesrigebis aseTi forma bevrad waagavs germanuli samarTlis danawesebs.

axla rac Seexeba zemoTmotanili normebis komentarebsa da doqtrinalur axsna-
ganmartebas.

II.II.II.II.II.
doqtrinadoqtrinadoqtrinadoqtrinadoqtrina

doqtrinisaTvis amosavalia keTilsindiseri samoqalaqo brunva, rasac safuZvels
uyris moqmedi samoqalaqo kodeqsi. brunvis keTilsindisiereba am brunvis monawileTa
keTilsindisierebaa, es ki gulisxmobs brunvis monawileebisadmi sandoobas. aseTi
urTierTdamokidebuleba gamartivebuli da cocxali samoqalaqo brunvis aucilebeli
winapirobaa. es sruliadac ar niSnavs urTierTobis monawileTa mxridan erTmaneTis
mimarT TvaldaxuWul ndobas. igi aucileblad gulisxmobs windaxedulobis gonivrul
masStabs, romlis ignorirebamac SeiZleba brunvis monawile arakeTilsindisier monawiled
aqcios da dacvis miRma datovos. keTilsindisiereba imdenad mniSvnelovania samoqalaqo
brunvisaTvis, rom uflebisa da keTilsindisierebis, rogorc faseulobaTa‚
urTierTdapirispirebis SemTxvevaSi zogjer keTilsindisiereba imarjvebs da Tavad
xdeba uflebis wyaro. kanonmdebeli sxvagvarad verc ki moiqceva. saqme imaSia, rom
calkeul SemTxvevebSi keTilsindisierebisadmi  prioritetis miniWebiTkeTilsindisierebisadmi  prioritetis miniWebiTkeTilsindisierebisadmi  prioritetis miniWebiTkeTilsindisierebisadmi  prioritetis miniWebiTkeTilsindisierebisadmi  prioritetis miniWebiT
kanonmdebeli icavs Tavad samoqalaqo brunvas, rogorc faseulobas da amkanonmdebeli icavs Tavad samoqalaqo brunvas, rogorc faseulobas da amkanonmdebeli icavs Tavad samoqalaqo brunvas, rogorc faseulobas da amkanonmdebeli icavs Tavad samoqalaqo brunvas, rogorc faseulobas da amkanonmdebeli icavs Tavad samoqalaqo brunvas, rogorc faseulobas da am
gziT brunvis monawileTa pativsadeb interesebs.gziT brunvis monawileTa pativsadeb interesebs.gziT brunvis monawileTa pativsadeb interesebs.gziT brunvis monawileTa pativsadeb interesebs.gziT brunvis monawileTa pativsadeb interesebs.
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samoqalaqo brunvis mniSvnelovani Tavisebureba is aris, rom yoveli mxare im
tvirTis matarebeli SeiZleba iyos, romlis zidvac mas SeuZlia. roca mtkicdeba, rom
igi uZluria zidos es tvirTi, pasuxismgeblobis sakiTxic ixsneba.

Cvens mier moyvanil normebSi erTmaneTis pirispir dganan mesakuTre da keTilsindisieri
SemZeni. rogorc ukve iTqva, maTi mdgomareoba arsebiTad gansxvavebulia moZravi da
uZravi nivTebis SeZenisas. samoqalaqo kodeqsis 186-e muxlidan gamomdinare‚ moZrav
qonebaze sakuTrebis SeZena xdeba misi gadacemiT. aq iseTi sinamdvile yalibdeba,
rodesac erTmaneTis pirispir dganan nivTis mesakuTre da misi SemZeni. maT Soris ar
dgas araviTari sxva iseTi piri, romelic, Tavis Tavze aiRebda raime pasuxismgeblobas.
nivTis SemZenis bed-iRbali mTlianadaa damokidebuli gamsxviseblis samarTlebriv
mdgomareobaze da sakuTar windaxedulobaze. ar aRmoCndeba gamsxvisebeli mesakuTre
_ SemZenis keTilsindisiereba ver gaxdeba yovelTvis misi uflebis dacvis iaraRi.
umeteswilad, aq sakuTreba imarjvebs keTilsindisierebaze da amis gamo orTabrZola
mesakuTris sasargeblod mTavrdeba.

sruliad sxva suraTi gvaqvs uZravi qonebis SeZenisas. aq ukve dapirispirebul
mxareebs Soris dgas, uxeSad rom vTqvaT, ̀ arbitri”, romelic pasuximgeblobis ZiriTad
tvirTs Tavis Tavze iRebs. es `arbitri” sajaro reestria, romlis  wyalobiTaa, rom
keTilsindisiereba imarjvebs sakuTrebaze. is ZiriTadi tvirTi, romelic gamsxviseblis
uflebamosilebis Sesamowmeblad ekisreboda SemZens, normatiulad sajaro reestris
xelSia aRebuli.

yovelive es erTgvarad amartivebs keTilsindisieri SemZenis tvirTs. rogorc
moyvanili normebidan Cans, sajaro reestris monacemebis mimarT moqmedebs utyuarobisa
da sisrulis prezumfcia. raxan es asea, SemZens naklebad xelewifeba‚ Seamowmos
gamsxviseblis uflebrivi mdgomareoba. aqedan gamomdinare‚ misi windaxedulobis
farglebic Sesabamisad viwroa. marTalia‚ kanonmdebeli ki uSvebs imis SesaZleblobas,
rom SemZenma SeiZleba icodes, rom `gamsxvisebeli ar iyo mesakuTre”, magram misi
gamorkveva erTob Zneli unda iyos. Tuki sakuTrebis uflebas fetiSisturad miudgebiT,
cxadia‚ gagviWirdeba im sinamdvilisadmi Segueba, rodesac imarjvebs keTilsindiseri
SemZeni. amisi aRqma marTlac Znelia iseTi sinamdvilis pirobebSi, rodesac erTmaneTis
pirispir dganan sruliad ubralo mesakuTre da aseTive SemZeni. erTi SexedviT, roca
mesame piria gamsxvisebeli, romlis saxelzedac arasworad aRiricxa sakuTreba sajaro
reestrSi, ratom unda daiCagros mesakuTre? gana is, risi SeZenis safuZvelic xarveziania,
SeiZleba sabolood SeZenilad CaiTvalos? gana SeZenis obieqturi safuZveli ar
aris am SeZenis namdvilobis safuZveli da ara pirTa subieqturi neba? Tumca, aq
marto subieqturi neba _ keTilsindisiereba ar arsebobs, aqvea xarveziani obieqturi
neba sajaro reestrisa. mokled, es is SemTxvevaa, rodesac subieqturi nebarodesac subieqturi nebarodesac subieqturi nebarodesac subieqturi nebarodesac subieqturi neba
asworebs obieqturis nakls. e. i. Tuki SemZeni keTilsindisieria, sajaroasworebs obieqturis nakls. e. i. Tuki SemZeni keTilsindisieria, sajaroasworebs obieqturis nakls. e. i. Tuki SemZeni keTilsindisieria, sajaroasworebs obieqturis nakls. e. i. Tuki SemZeni keTilsindisieria, sajaroasworebs obieqturis nakls. e. i. Tuki SemZeni keTilsindisieria, sajaro
reestris x arv ezi a nob ac i Crdileb a da ig i v erafriT v er Sv elisre estris x arv ezi a nob ac i Crdileb a da ig i v erafriT v er Sv elisre estris x arv ezi a nob ac i Crdileb a da ig i v erafriT v er Sv elisre estris x arv ezi a nob ac i Crdileb a da ig i v erafriT v er Sv elisre estris x arv ezi a nob ac i Crdileb a da ig i v erafriT v er Sv elis
uflebawarTmeul mesakuTres.uflebawarTmeul mesakuTres.uflebawarTmeul mesakuTres.uflebawarTmeul mesakuTres.uflebawarTmeul mesakuTres. warmovidginoT aseTi magaliTi: mesakuTre xangrZlivi
mivlinebiT wavida ucxo qveyanaSi da sakuTari bina droebiT sargeblobaSi dautova
axlo naTesavs. am ukanasknelma yalbi dokumentebis meSveobiT miaRwia imas, rom
sajaro reestrSi aRiricxa, rogorc am binis mesakuTre da igi gaasxvisa pirze,
romelic am faqtis mimarT iyo keTilsindisieri. moqmedi kanonmdeblobis mixedviT,
Zalianac rom ecados binis dabrunebas misi namdvili mesakuTre, verafers gaxdeba,
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keTilsindisier SemZens darCeba igi sakuTrebaSi. wminda adamianuri poziciidan Tu
SevxedavT am sakiTxs, namdvili mesakuTris uflebas cota vinme Tu SeewinaaRmdegeba.
dava unda gadawydes mis sasargeblod da keTilsindisieri SemZenis sawinaaRmdegod.
magram ra Sedegebi mohyveba‚ amas Tu dauSvebT? yvelaze mZime Sedegi iqnebayvelaze mZime Sedegi iqnebayvelaze mZime Sedegi iqnebayvelaze mZime Sedegi iqnebayvelaze mZime Sedegi iqneba
samoqalaqo brunvis Seferxeba da misadmi undoblobis gaCena. raxan SemZenisamoqalaqo brunvis Seferxeba da misadmi undoblobis gaCena. raxan SemZenisamoqalaqo brunvis Seferxeba da misadmi undoblobis gaCena. raxan SemZenisamoqalaqo brunvis Seferxeba da misadmi undoblobis gaCena. raxan SemZenisamoqalaqo brunvis Seferxeba da misadmi undoblobis gaCena. raxan SemZeni
ar iqneba daculi misi keTilisindisierebis SemTxvevaSic, cxadia, interesiar iqneba daculi misi keTilisindisierebis SemTxvevaSic, cxadia, interesiar iqneba daculi misi keTilisindisierebis SemTxvevaSic, cxadia, interesiar iqneba daculi misi keTilisindisierebis SemTxvevaSic, cxadia, interesiar iqneba daculi misi keTilisindisierebis SemTxvevaSic, cxadia, interesi
moiklebs uZravi nivTis SesaZenad. ufro garkveviT, rom vTqvaT, moiSlebamoiklebs uZravi nivTis SesaZenad. ufro garkveviT, rom vTqvaT, moiSlebamoiklebs uZravi nivTis SesaZenad. ufro garkveviT, rom vTqvaT, moiSlebamoiklebs uZravi nivTis SesaZenad. ufro garkveviT, rom vTqvaT, moiSlebamoiklebs uZravi nivTis SesaZenad. ufro garkveviT, rom vTqvaT, moiSleba
samoqalaqo brunvis stabiluroba da SeZenil uflebebs saeWvoobis daRisamoqalaqo brunvis stabiluroba da SeZenil uflebebs saeWvoobis daRisamoqalaqo brunvis stabiluroba da SeZenil uflebebs saeWvoobis daRisamoqalaqo brunvis stabiluroba da SeZenil uflebebs saeWvoobis daRisamoqalaqo brunvis stabiluroba da SeZenil uflebebs saeWvoobis daRi
daedeba. kidev ufro dazustebiT rom vTqvaT, eWqveS dadgeba samoqalqodaedeba. kidev ufro dazustebiT rom vTqvaT, eWqveS dadgeba samoqalqodaedeba. kidev ufro dazustebiT rom vTqvaT, eWqveS dadgeba samoqalqodaedeba. kidev ufro dazustebiT rom vTqvaT, eWqveS dadgeba samoqalqodaedeba. kidev ufro dazustebiT rom vTqvaT, eWqveS dadgeba samoqalqo
brunvis usafrTxoeba, romelic, rogorc faseuloba, am brunvis monawileTabrunvis usafrTxoeba, romelic, rogorc faseuloba, am brunvis monawileTabrunvis usafrTxoeba, romelic, rogorc faseuloba, am brunvis monawileTabrunvis usafrTxoeba, romelic, rogorc faseuloba, am brunvis monawileTabrunvis usafrTxoeba, romelic, rogorc faseuloba, am brunvis monawileTa
uflebebis garantiaa.uflebebis garantiaa.uflebebis garantiaa.uflebebis garantiaa.uflebebis garantiaa.

sajaro reestris arseboba keTilsindisier SemZens aTavisuflebs mometebuli
pasuxismgeblobisa da riskisagan.

amdenad, kvlav unda iTqvas, rom uZravi qonebis SeZenis reJimis pirdapiriuZravi qonebis SeZenis reJimis pirdapiriuZravi qonebis SeZenis reJimis pirdapiriuZravi qonebis SeZenis reJimis pirdapiriuZravi qonebis SeZenis reJimis pirdapiri
Sedegia keTilsindisieri SemZenis uflebis calsaxad prioritetuli dacvaSedegia keTilsindisieri SemZenis uflebis calsaxad prioritetuli dacvaSedegia keTilsindisieri SemZenis uflebis calsaxad prioritetuli dacvaSedegia keTilsindisieri SemZenis uflebis calsaxad prioritetuli dacvaSedegia keTilsindisieri SemZenis uflebis calsaxad prioritetuli dacva.
aqve unda iTqvas, rom uZravi qonebis SeZenis wesi Tanabrad vrceldeba yvela saxis
sakuTrebaze, es iqneba individualuri Tu saerTo. doqtrinaSi kamaTs iwvevs meuRleTa
TanasakuTrebaze uflebis warmoSobis sakiTxi. migvaCnia, rom im droidan rac
saqarTveloSi SemoRebul iqna sajaro reestri, uZrav nivTze sakuTrebis ufleba
arcerT SemTxvevaSi ar warmoiSoba sajaro reestrSi registraciis gareSe. am pozicias
adgas saqarTvelos uzenaesi sasamarTlos praqtika. sakonstitucio sasamarTlomac
1998 wlis 25 ivnisis gadawyvetilebaSi, romelic exeboda `sacxovrebeli sadgomiT
sargeblobisas warmoSobili urTierTobebis Sesaxeb” kanonis konstituciurobas,
sagangebod gausva xazi formis mniSvnelobas uflebis warmoSobis saqmeSi.

aRniSnulidan gamomdinare, nebismieri sakuTrebis ufleba, igi garigebisnebismieri sakuTrebis ufleba, igi garigebisnebismieri sakuTrebis ufleba, igi garigebisnebismieri sakuTrebis ufleba, igi garigebisnebismieri sakuTrebis ufleba, igi garigebis
safuZvelze warmoiSoba Tu kanonis safuZvelze, sabolood warmoSobiladsafuZvelze warmoiSoba Tu kanonis safuZvelze, sabolood warmoSobiladsafuZvelze warmoiSoba Tu kanonis safuZvelze, sabolood warmoSobiladsafuZvelze warmoiSoba Tu kanonis safuZvelze, sabolood warmoSobiladsafuZvelze warmoiSoba Tu kanonis safuZvelze, sabolood warmoSobilad
CaiTvleba sajaro reestrSi registraciis gziT.CaiTvleba sajaro reestrSi registraciis gziT.CaiTvleba sajaro reestrSi registraciis gziT.CaiTvleba sajaro reestrSi registraciis gziT.CaiTvleba sajaro reestrSi registraciis gziT. amitomac, kanonis danawesi,
rom `meuRleTa mier qorwinebis ganmavlobaSi SeZenili qoneba warmoadgens saerTo
qonebas (TanasakuTrebas)” _ ar unda gavigoT martooden sityva-sityviTi azriT. am
SemTxevvaSi‚ sinamdvileSi‚ saubaria TanasakuTrebis warmoSobis safuZvelze, Tavad es
TanasakuTreba iqmneba orive meuRlis saxelze aRniSnuli qonebis sajaro reestrSi
registraciiT. mokled, arc kerZo neba, romlis Sedegia - garigeba da arcarc kerZo neba, romlis Sedegia - garigeba da arcarc kerZo neba, romlis Sedegia - garigeba da arcarc kerZo neba, romlis Sedegia - garigeba da arcarc kerZo neba, romlis Sedegia - garigeba da arc
normatiuli neba, romlis Sedegia - kanoni, TavisTavad ar aris sakmarisinormatiuli neba, romlis Sedegia - kanoni, TavisTavad ar aris sakmarisinormatiuli neba, romlis Sedegia - kanoni, TavisTavad ar aris sakmarisinormatiuli neba, romlis Sedegia - kanoni, TavisTavad ar aris sakmarisinormatiuli neba, romlis Sedegia - kanoni, TavisTavad ar aris sakmarisi
garemoeba sakuTrebis uflebis warmosaSobad.garemoeba sakuTrebis uflebis warmosaSobad.garemoeba sakuTrebis uflebis warmosaSobad.garemoeba sakuTrebis uflebis warmosaSobad.garemoeba sakuTrebis uflebis warmosaSobad.

III.III.III.III.III.
praqtikapraqtikapraqtikapraqtikapraqtika

1. samoqalaqo kodeqsis 185-e muxlis interpretacia1. samoqalaqo kodeqsis 185-e muxlis interpretacia1. samoqalaqo kodeqsis 185-e muxlis interpretacia1. samoqalaqo kodeqsis 185-e muxlis interpretacia1. samoqalaqo kodeqsis 185-e muxlis interpretacia

uZravi qonebis keTilsindisieri SemZenis uflebis dacvis Sesaxeb sakmaod vrceli
sasamarTlo praqtika dagrovda. saqarTvelos uzenaesi sasamarTlo aRniSnuli muxlis
gamoyenebis principul garemoebebsac xazgasmiT gamoyofs. ase, magaliTad, 2006 wlis
9 martis ganCinebaSi (#as-980-1243-05) sasamarTlom calke gamoyo norma-principi:
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`uZravi nivTis gamsxviseblis mesakuTred miCnevisaTvis sakmaris safuZvels warmoadgens
SemZenisaTvis, rom gamsxvisebeli mesakuTred registrirebuli iyos sajaro reestrSi”.
rac Seexeba keTilsindiseri SemZenis uflebas, sasamarTlo mas miiCnevs aRniSnulidan
gamonaklisad. kerZod, sasamarTlos azriT, `es is SemTxvevaa, rodesac SemZenma icis,
rom sajaro reestrSi registrirebuli gamsxvisebeli ar aris mesakuTre”. aqedan
gamomdinare‚ sasamarTlo akeTebs Semdeg daskvnas: `... aRniSnuli normiT dawesebuli
SemZenis keTilsindisierebis dadgenisaTvis, sakmarisi ar aris mxolod sajaro reestris
monacemebis gaTvaliswineba, vinaidan mocemul SemTxvevaSi arsebiTi sakiTxia mesakuTris
vinaobisadmi SemZenis subieqturi damokidebuleba (icoda Tu ar icoda). Sesabamisad,
SemZenis interesebis maregulirebeli normis gamoyenebisas unda Semowmdes rogorc
sajaro reestris monacemebi, aseve utyuarad unda dadgindes, rom SemZenma ar icoda
qonebis sxva mesakuTris Taobaze”.

rac Seexeba keTilsindisierebis axsnas, sasamarTloebi ZiriTadad Semoifarglebian
konkretuli SemTxvevebis analiziT. Cven mier moZiebul masalebSi am mxriv ar Cans
samoqalaqo kodeqsis Sesabamisi normis zogadi interpretacia. vinaidan keTilsindisierebas
afuZnebs SemZenis subieqturi damokidebuleba garkveuli faqtebisadmi, sasamarTlos
gansakuTrebuli sifrTxile marTebs misi Sefasebisas. SemZens ar SeiZleba moeTxovosSemZens ar SeiZleba moeTxovosSemZens ar SeiZleba moeTxovosSemZens ar SeiZleba moeTxovosSemZens ar SeiZleba moeTxovos
iseTi garemoebebis codna, romelic aRemateba (scildeba) misi SesaZleblobisiseTi garemoebebis codna, romelic aRemateba (scildeba) misi SesaZleblobisiseTi garemoebebis codna, romelic aRemateba (scildeba) misi SesaZleblobisiseTi garemoebebis codna, romelic aRemateba (scildeba) misi SesaZleblobisiseTi garemoebebis codna, romelic aRemateba (scildeba) misi SesaZleblobis
farglebs. keTilsindisierebis Sefasebisas mTavaria SemZenis mxridan faqtebisfarglebs. keTilsindisierebis Sefasebisas mTavaria SemZenis mxridan faqtebisfarglebs. keTilsindisierebis Sefasebisas mTavaria SemZenis mxridan faqtebisfarglebs. keTilsindisierebis Sefasebisas mTavaria SemZenis mxridan faqtebisfarglebs. keTilsindisierebis Sefasebisas mTavaria SemZenis mxridan faqtebis
gacnobierebis SesaZlebloba da ara Tavad interesi am faqtebisadmi. sxvagacnobierebis SesaZlebloba da ara Tavad interesi am faqtebisadmi. sxvagacnobierebis SesaZlebloba da ara Tavad interesi am faqtebisadmi. sxvagacnobierebis SesaZlebloba da ara Tavad interesi am faqtebisadmi. sxvagacnobierebis SesaZlebloba da ara Tavad interesi am faqtebisadmi. sxva
sityvebiT, Sefasebis sagania aRniSnuli faqtebis codna da ara mizanmimarTulisityvebiT, Sefasebis sagania aRniSnuli faqtebis codna da ara mizanmimarTulisityvebiT, Sefasebis sagania aRniSnuli faqtebis codna da ara mizanmimarTulisityvebiT, Sefasebis sagania aRniSnuli faqtebis codna da ara mizanmimarTulisityvebiT, Sefasebis sagania aRniSnuli faqtebis codna da ara mizanmimarTuli
codna .codna .codna .codna .codna .

Seswavlili praqtika mowmobs, rom 185-e muxlis interpretacia xdeba samoqalaqo
kodeqsis im normebTan organul kavSirSi, romlebic misTvis safuZvelsa da gasaRebs
warmoadgens. kerZod, samoqalaqo kodeqsis 183-e, 312-e da sxva muxlebTan erTad.

2. 185-e muxlis moqmedebis farglebi2. 185-e muxlis moqmedebis farglebi2. 185-e muxlis moqmedebis farglebi2. 185-e muxlis moqmedebis farglebi2. 185-e muxlis moqmedebis farglebi

sasamarTloebis praqtikaSi zogjer wamoiWreba sakiTxi im pirze samoqalaqo kodeqsis
185-e muxlis gavrcelebis Sesaxeb, romlis mesakuTred registracia sajaro reestrSi
ferxdeba misgan damoukidebeli mizezebiT. sakasacio sasamarTlos 2004 wlis 3
dekembris ganCinebidan Semdegi viTareba dasturdeba:Yi.b. da i.w. imyofebodnen
registrirebul qorwinebaSi. erTad cxovrebis periodSi SeiZines bina, romelic aRiricxa
erT-erTi meuRlis, kerZod, i.w. saxelze. am ukanasknelma i.W-Tan gaaforma aRniSnuli
binis nasyidobis xelSekruleba, risi baTiloba da TanasakuTrebaSi wilis aRiareba
moiTxova i. b-m. marTalia binis nasyidobis garigeba gaformda, magram SemZenis nebisagan
damoukideblad ar moxerxda misi (i. W-is) sajaro reestrSi registracia.

sasamarTlos winaSe dadga sakiTxi i. W-is SenaZenis namdvilobisa da misi dacvis
mizanSewonilobis Taobaze.

amdenad, binis nasyidobis  xelSekruleba gaformebulia, Aarsebobs registraciis
neba, magram registracia jer ar momxdara qonebaze yadaRis dadebis gamo. miuxedavad
imisa, rom sakuTrebis SeZenis procesi ar dasrulebula, raionulma sasamarTlom
CaTvala, rom i.W. aris keTilsindisieri SemZeni. am motiviT, sasamarTlom ar daakmayofila
i.b-is moTxovna binis nasyidobis baTilad cnobaze.



 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3 marTlmsajuleba, 2007, #3
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saapelacio palatis gadawyvetilebaSic analogiurad iqna ganmartebuli uZravi
qonebis keTilsindisieri SeZena. kerZod, palatis ganmartebiT, samoqalaqo kodeqsis ...
`185-e muxli icavs myidvelis qonebriv interesebs, anu garantias iZleva Tu myidvelma
SeiZina uZravi nivTi sajaro reestrSi miTiTebuli am nivTis mesakuTrisagan, risTvisac
gadauxada mas gansazRvruli Tanxa, igi ar dazaraldeba, nivTi mas ar CamoerTmeva da
aRniSnuli ar SeiZleba iyos damokidebuli imaze, moaswro Tu ara myidvelma aRricxva
sajaro reestrSi am nivTis mesakuTred, miT ufro, rodesac ... aRricxva ver xerxdeba
binaze dadebuli yadaRis gamo”.

amdenad, saapelacio palatis ganmartebiT, keTilisindisieri SeZenisamdenad, saapelacio palatis ganmartebiT, keTilisindisieri SeZenisamdenad, saapelacio palatis ganmartebiT, keTilisindisieri SeZenisamdenad, saapelacio palatis ganmartebiT, keTilisindisieri SeZenisamdenad, saapelacio palatis ganmartebiT, keTilisindisieri SeZenis
Zalaunarianoba moqmedebs uZrav qonebaze sakuTrebis sajaro reestrSiZalaunarianoba moqmedebs uZrav qonebaze sakuTrebis sajaro reestrSiZalaunarianoba moqmedebs uZrav qonebaze sakuTrebis sajaro reestrSiZalaunarianoba moqmedebs uZrav qonebaze sakuTrebis sajaro reestrSiZalaunarianoba moqmedebs uZrav qonebaze sakuTrebis sajaro reestrSi
registraciamde.registraciamde.registraciamde.registraciamde.registraciamde.

vfiqrobT, rom swori pozicia daikava sakasacio sasamarTlom, romelmac Seaxsena
saapelacio sasamarTlos, rom 183-e muxlis alternativa ar moepoveba, kerZod is, rom
uZravi nivTis SesaZenad aucilebelia sakuTrebis uflebis registracia sajaro
reestrSi. 311-e muxlis Tanaxmad ki sajaro reestrSi Seitaneba sakuTreba da sxva
sanivTo uflebebi, romlebic ukve arsebobs.

Tu gaviziarebdiT saapelacio sasamarTlos pozicias, maSin irRveva samoqalaqo
kodeqsis 183-e da 185-e muxlebiT gaTvaliswinebuli wesi. vidre xelSekrulebis
safuZvelze daTmobili sakuTreba ar aRiricxeba sajaro reestrSi, manam arc es
uflebaa da arc misi keTilsindisieri SemZeni. 185-e muxliT gaTvaliswinebuli185-e muxliT gaTvaliswinebuli185-e muxliT gaTvaliswinebuli185-e muxliT gaTvaliswinebuli185-e muxliT gaTvaliswinebuli
ufleba mkacrad moxazul samarTlebriv sivrceSia da misi sxvagan gadatana,ufleba mkacrad moxazul samarTlebriv sivrceSia da misi sxvagan gadatana,ufleba mkacrad moxazul samarTlebriv sivrceSia da misi sxvagan gadatana,ufleba mkacrad moxazul samarTlebriv sivrceSia da misi sxvagan gadatana,ufleba mkacrad moxazul samarTlebriv sivrceSia da misi sxvagan gadatana,
kerZod, saxelSekrulebo urTierTobis sivrceSi dauSvebelia.kerZod, saxelSekrulebo urTierTobis sivrceSi dauSvebelia.kerZod, saxelSekrulebo urTierTobis sivrceSi dauSvebelia.kerZod, saxelSekrulebo urTierTobis sivrceSi dauSvebelia.kerZod, saxelSekrulebo urTierTobis sivrceSi dauSvebelia.

sakasacio sasamarTlom erT-erT ganCinebaSi aRniSna, rom 185-e muxlis gamoyeneba
dauSvebelia, roca mesame piris ufleba saTanadod ar aris gaformebuli.

3. samoqalaqo kodeqsis 159-e muxlis interpretacia (marTlzomieri3. samoqalaqo kodeqsis 159-e muxlis interpretacia (marTlzomieri3. samoqalaqo kodeqsis 159-e muxlis interpretacia (marTlzomieri3. samoqalaqo kodeqsis 159-e muxlis interpretacia (marTlzomieri3. samoqalaqo kodeqsis 159-e muxlis interpretacia (marTlzomieri
da keTilsindisieri SemZenis gamijvna)da keTilsindisieri SemZenis gamijvna)da keTilsindisieri SemZenis gamijvna)da keTilsindisieri SemZenis gamijvna)da keTilsindisieri SemZenis gamijvna)

sasamarTlom kargad unda gamoarkvios‚ uZravi qonebis SemZeni marTlzomieri
SemZenia Tu keTilsindisieri. SeuZlebelia‚ erTdroulad piri iyos marTlzomieri
SemZenic da keTilsindisieric. samwuxarod, praqtika icnobs aseT damokidebulebasac,
raSic `braleuli” unda iyos samoqalaqo kodeqsis 159-e muxlis pirveli winadadeba,
romlis Tanaxmadac `keTilsindisieria mflobeli, romelic nivTs marTlzomierad
flobs”. saqme imaSia, rom keTilsindisieri mflobelobis sakiTxi mxolod maSin dgeba,
roca mflobeloba aramarTlzomieria. am SemTxvevaSi keTilsindisiereba faravs
aramarTlzomierebas da igi xdeba uZravi nivTis SeZenis safuZveli. amitomac, roca
dadgenilia, rom mflobeloba marTlzomieria, uflebis dasabuTebis safuZvlad
keTilsindisierebaze miniSneba sruliad zedmeti da uadgiloa.

sakasacio sasamarTlos 2005 wlis 19 maisis ganCinebaSi (#as-1355-1481-04) aseTi
sadavo urTierTobas vxvdebiT: m.g. iZens vinme i.b-sagan uZrav qonebas (miwis nakveTebsa
da saxls). am ukansaknels ki es qoneba SeuZenia s.s-sagan. vinaidan s.s. ar aTavisuflebda
m.g-is mier SeZenil binas, man sarCeliT mimarTa raionul sasamarTlos da kidec
aRidgina masze pirdapiri mflobeloba. s.s. Tavis mxriv ki Tvlida, rom aRniSnuli
qonebis mesakuTre kvlavac TviTonaa, radganac i. b-m mas motyuebis gziT waarTva es
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qoneba. aqedan gamomdinare, igi mosarCele m.g-is sakuTrebas eWvis qveS ayenebda.
saapelacio sasamarTlom ver dainaxa s.s-gan i.b-ze aRniSnuli qonebis sakuTrebaSi
gadacemis aramarTlzomiereba, rac TavisTavad unda miviCnioT, rom ueWvels xdis m.g-
s mier qonebis SeZenis marTlzomierebas. miuxedavad amisa, ratomRac saapelacio da
sakasacio sasamarTlos mTeli yuradReba gadaaqvT qonebis SeZenis keTililsindisierebis
faqtze. ase magaliTad, sakasacio sasamarTlos ganCinebaSi naTqvamia: `vinaidan, m. g-Tan
xelSekrulebis gaformebis dros sadavo qonebis mesakuTred registrirebuli iyo
i.b., saapelacio sasamarTlom m.g. miiCnia keTilsindisier SemZenad”. amasTan dakavSirebiT
unda iTqvas, rom SemZenis keTilsindisierebis cnobisaTvis ar aris konstituciuri
niSani, qonebis gamsxvisebelze registraciis faqti. aseTi niSani iqneboda registraciis
xarvezianoba (aramarTlzomiereba) da am faqtis mimarT SemZenis keTilsindisiereba.
roca qonebis registracias uxarvezod aRiarebs sasamarTlo, maSin SemZeni
keTilsindisieri ki ar aris, aramed marTlzomieria.

4. keTilsindisierebis moqmedebis dro4. keTilsindisierebis moqmedebis dro4. keTilsindisierebis moqmedebis dro4. keTilsindisierebis moqmedebis dro4. keTilsindisierebis moqmedebis dro

sakasacio sasamarTlom 2005 wlis 16 seqtembers ganCinebaSi (#as-409-756-05)
185-e muxlis gamoyenebasTan dakavSirebiT aseTi debuleba daafiqsira: ̀ keTilsindisierebis
faqti unda arsebobdes nivTis gadacemamde”. uZravi qonebis SeZenasTan dakavSirebiT,uZravi qonebis SeZenasTan dakavSirebiT,uZravi qonebis SeZenasTan dakavSirebiT,uZravi qonebis SeZenasTan dakavSirebiT,uZravi qonebis SeZenasTan dakavSirebiT,
keTilsindisiereba 185-e muxliT gaTvalsiwinebul Sedegebs iwvevs mxolodkeTilsindisiereba 185-e muxliT gaTvalsiwinebul Sedegebs iwvevs mxolodkeTilsindisiereba 185-e muxliT gaTvalsiwinebul Sedegebs iwvevs mxolodkeTilsindisiereba 185-e muxliT gaTvalsiwinebul Sedegebs iwvevs mxolodkeTilsindisiereba 185-e muxliT gaTvalsiwinebul Sedegebs iwvevs mxolod
im SemTxvevaSi, roca is sakuTrebis uflebis sajaro reestrSi registraciamdeim SemTxvevaSi, roca is sakuTrebis uflebis sajaro reestrSi registraciamdeim SemTxvevaSi, roca is sakuTrebis uflebis sajaro reestrSi registraciamdeim SemTxvevaSi, roca is sakuTrebis uflebis sajaro reestrSi registraciamdeim SemTxvevaSi, roca is sakuTrebis uflebis sajaro reestrSi registraciamde
arsebobsarsebobsarsebobsarsebobsarsebobs. registraciis Semdgomdroindeli sinamdvile, kerZod is, rom pirma gaigo
qonebis SeZenis aramarTlzomierebis DSesaxeb, samarTlebrivad umniSvneloa. qonebis
SeZenis Semdeg, piri xdeba misi marTlzomieri mflobeli da amdenad SeZenis samarTlebrivi
buneba ucvleli rCeba. amitomacaa, rom Tuki Semdgom am pirisagan SeiZens vinme uZrav
qonebas, mas saqme eqneba marTlzomier mflobelTan.

mokled, SeZenis aRiarebis momentidan asparezidan qreba am SeZenis mimarTSeZenis aRiarebis momentidan asparezidan qreba am SeZenis mimarTSeZenis aRiarebis momentidan asparezidan qreba am SeZenis mimarTSeZenis aRiarebis momentidan asparezidan qreba am SeZenis mimarTSeZenis aRiarebis momentidan asparezidan qreba am SeZenis mimarT
subieqturi damokidebuleba.subieqturi damokidebuleba.subieqturi damokidebuleba.subieqturi damokidebuleba.subieqturi damokidebuleba.

5. meuRleTa TanasakuTreba da keTilsindisieri SemZenis uflebrivi5. meuRleTa TanasakuTreba da keTilsindisieri SemZenis uflebrivi5. meuRleTa TanasakuTreba da keTilsindisieri SemZenis uflebrivi5. meuRleTa TanasakuTreba da keTilsindisieri SemZenis uflebrivi5. meuRleTa TanasakuTreba da keTilsindisieri SemZenis uflebrivi
mdgomareobamdgomareobamdgomareobamdgomareobamdgomareoba

sasamarTlo praqtika erTob mdidaria meuRleTa TanasakuTrebis keTilsindisieri
SemZenis SemTxvevebiT. saqarTvelos uzenaesi sasamarTlos didma palatam 2002 wlis
erT-erT ganCinebaSi (#3k/932-02) daafiqsira pozicia, romelic‚ vfiqrobT, rom sworad
warmoaCens meuRleTa saerTo qonebaze sakuTrebis warmoSobis moments.

didma palatam xazi gausva garemoebas, rom uZrav qonebaze sakuTrebis ufleba
warmoiSoba sajaro reestrSi registraciis gziT da amis ZiriTadi mizania SemZenis
interesebis dacva. kerZod, meuRleTa TanasakuTrebasTan mimarTebiT aRniSna: ̀ ... SemZenis
interesebidan gamomdinare, meuRleTa qorwinebis ganmavlobaSi erTad SeZenil, samoqalaqo
kodeqsis 1158-e muxliT gaTvaliswinebul uZrav qonebaze (TanasakuTrebaze) meuRleTa
sakuTrebis ufleba warmoiSoba mxolod sajaro reestrSi orive maTganis registraciis
Semdeg. winaaRmdeg SemTxvevaSi mesame pirebis mimarT reestris Canawerebi iTvleba
sworad”.
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aqedan ukve cxadi xdeba, rom samoqalaqo kodeqsis 185-e muxlis is debuleba, rom
`meuRleTa mier qorwinebis ganmavlobaSi SeZenili qoneba warmoadgens maT saerTo
qonebas (TanasakuTrebas)”, ar unda ganimartos martooden sityva-sityviTi azriT.
aseTi qoneba saerTo sakuTrebad iqceva mxolod orive meuRlis uflebisaseTi qoneba saerTo sakuTrebad iqceva mxolod orive meuRlis uflebisaseTi qoneba saerTo sakuTrebad iqceva mxolod orive meuRlis uflebisaseTi qoneba saerTo sakuTrebad iqceva mxolod orive meuRlis uflebisaseTi qoneba saerTo sakuTrebad iqceva mxolod orive meuRlis uflebis
sajaro reestrSisajaro reestrSisajaro reestrSisajaro reestrSisajaro reestrSi registraciiT. am konkretul SemTxvevaSi, kasatorma misive nebiT
xelidan gauSva SesaZlebloba, sajaro reestrSi aRricxuliyo rogorc TanamesakuTre.
mniSvnelovania is faqti, rom palatam gansazRvra samoqalaqo kodeqsis 158-e da 1160-
e muxlebis adgili samoqalaqo normebis urTierTmimarTebis meqanizmSi. kerZod, Tu
doqtrinasa da nawilobriv _ praqtikaSi gavrcelebuli iyo azri, rom 158-e muxli
1160-e muxlTan mimarTebiT zogad normas warmoadgenda, palatis azriT, orive SemTxvevaSi
specialur normebTan gvaqvs saqme. es unda metyvelebdes mowesrigebis sagnobriv
gansxvavebaze. kerZod, ganCinebis Tanaxmad‚ `samoqalaqo kodeqsis 185-e muxli iZleva
keTilsindisieri SemZenis interesebis dacvis samarTlebriv garantiebs, xolo 1160-e
muxli awesebs TanamesakuTre meuRlis interesebis dacvis iuridiul meqanizms”.
palata Tvlis, rom am SemTxvevaSi keTilsindisieri SemZenis interesebs unda mieniWos
prioriteti, vinaidan TanamesakuTre meuRlem araferi iRona sakuTrebis ufleba sajaro
reestrSi rom daeregistrirebina.

bunebrivia, keTilisindisieri SemZenis interesebis dacvis sakiTxi maSinac dadgeba,
roca TanamesakuTre meuRlisagan malulad moxdeba erT-erTi meuRlis saxelze
mTeli sakuTrebis registracia. migvaCnia, rom verc es SemTxveva ver gaxdeba
keTilsindisieri SemZenis uflebis uaryofis safuZveli.
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avtorTa sayuradRebod!avtorTa sayuradRebod!avtorTa sayuradRebod!avtorTa sayuradRebod!avtorTa sayuradRebod!

JurnalSi gamosaqveyneblad warmodgenili naSromis Sinaarsi uSualod unda
ukavSirdebodes mis saTaurs.

saredaqcio kolegia naSroms dasabeWdad iRebs Temis aqtualobis‚ misi damuSavebis
xarisxisa da saqarTveloSi samarTlis ganviTarebaze SesaZlo gavlenis gaTvaliswinebiT.

naSromi warmodgenili unda iyos nabeWdi da eleqtronuli versiebiT‚ qarTul
enaze, doqtorantebisaTvis – qarTul da inglisur enebze. sxva avtorebs Targmanis
nacvlad SeuZliaT, qarTul teqstTan erTad warmoadginon inglisurenovani reziume.

qarTuli teqsti akrefili unda iyos ̀ AcadNusx~@an ̀ LitNusx-Si~‚ xolo inglisuri
_ `Times New Roman-Si~; Sriftis zoma – 11‚ sqolio _ 8; sqolio unda aikrifos
`Footnote~-iT. xazebs Soris daSoreba _ erTi erTeuli. doqtorantebis mier warmodgenili
naSromis moculoba unda iyos 10-12 gverdi. sxva saxis naSromi ar unda aRematebodes
12 gverds.

gadawyvetilebas naSromis gamoqveynebis‚ gamoqveynebaze uaris Tqmis an Sesworebis
Sesaxeb iRebs saredaqcio kolegia, romelic uflebas itovebs‚ mosTxovos avtors,
Seitanos Sesworebebi‚ damatebebi naSromSi; uari Tqvas an gadados misi gamoqveyneba,
Seasworos enobrivad da daxvewos stilisturad.

gamosaqveyneblad warmodgenili naSromi sarecenziod egzavneba avtorisaTvis anonim
or mecniers. Tu erTi recenzia iqneba uaryofiTi, naSromi ar gamoqveyndeba, xolo
recenziis warmoudgenloba ar CaiTvleba uaryofiT recenziad.

warmodgenil naSromSi saavtoro uflebis darRvevis SemTxvevaSi pasuxismgebelia
avtori.

Jurnali `marTlmsajuleba~ uflebas itovebs, gamoiyenos gamoqveynebuli naSromi
avtoris nebarTvisa da misTvis honoraris gadaxdis gareSe.

avtoris Sexedulebebi‚ daskvnebi da ganmartebebi SeiZleba ar emTxveodes Jurnalis
ZiriTad pozicias.


