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RESUME

The article deals with the institute of pleadsining under the Criminal arktministrative
laws of Georgia. It provides the comparative analyses of the problem areas associated with the
institute, with particular focus on the procedures for entering into the criminal and administrative
plea bargaining agreements, rules of their enforcement, appeal, etc.

The institute of plea bargaining has been the subject of extensive legal debate ever since it was
introduced by virtue of the Criminal Procedures Law ot E8bruary 2004. In early 2007 the
Code ofAdministrative Ofences was drafted, introducing a legal innovation in the form of the
administrative plea bargaining for the first time in the history of Georgia.

The newly drafted Code éfdministrative Ofences is being reviewed by the Parliam&he
Code introduces a number of novelties, including the administrative plea bargaining agreements,
which are likely to become the subject of the future heated legal discussions.

The article highlights the legal nature and theoretical and practical aspects of the two agreements
and is intended to assist legal experts in exploring the issues raised therein.
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GIORGI GORASHVILI

Competitor for Doctor's Degee

of Law Faculty of Thilisi State University
Attorney

COMPARATIVE-LEGAL ANALYSIS OFSOME PROBLEMATIC
ISSUES OFGEORGIAN ANTI-RACKET LEGISLATION

Racket, racketeer grouping and racketeer is a novelty in thgi@e@riminal LawA term Racket first
appeared in our legislation since 2004. This is why there was no definition of this term in Georgian legal
literature up to that time. Generally we had a notion that the racket is extéd/iot'on December 20, 2005
a special Law on “Organized Crime and Racket” entered into force. Besides, series of restrictions towards
the racketeer were anticipated in the Georgian Criminal Procedure legislation.

The Geogian anti-racket norms caused certain questions as in th@m@s in practice at the very
beginning. From the point of material lgpurpose and regulation sphere of anti-racket norms are vague and
certain problems raised while differentiating them from other forms of the @ymaentioned reasons the
new anti-racket norms ate practically inactive.According to the Supieme Cout Department on Satistics
and Informatization, in 2005-2007 there no criminal cases have been heard in the court on anti-racket
norms, “in 2005-2007 thee were no cases heard in the cotion Articles 17 and 224 of the Criminal
Code of Georgia.?

A purpose to elucidate the problem stimulated us to study the USA anti-racket legislation, that could be
said, serves as an ideological corner-stone for the identical Georgian norms.

After ruining of the Soviet Union, because of the national state authority weakness and ineffective
social control, the granized criminality gained lge scalesAt the end of the 20century there was nearly
common situation in majority of the Post-Soviet countAasa result of the ganized crimes, one particular
group of people captured not only wealth and influence over the newly grown market edmrtgagpetrated
into each branch of the authoritihe Geogian legislator tried to use experience of those countries that had
success in fight against the organized criminality and thus to start struggling against the mentioned problem
by means of the Criminal Law measul&. think that the Gegran legislator mainly based its norms on the
USA*“Racketeerinfluenced and Corrupt Ganizations (RICO)tatute®, as the Gegian anti-racket norms
are obviously décted by the “RICOAct. Effectiveness of the USkgislation in fight against theganized
crimes is generally acknowledgedle think that the legislators of each countmhich tend to create
effective legal act against the organized crimes, must certainly get familiar with those concepts, on which the
norms against the organized criminality in USA are bésed.

We tried to study the USanti-racket norms not only generatyperficially but to get familiar with the
main fundamental principales and conceptions, based on which the above mentioned norms turned into the
effective weapon against theganized crimegfter fulfillment of the task, using comparative-legal, historical,
comparative-historical, formal-logical, dogmatic, systematic-structural methods, we attempted to elucidate:

1. How effectively did the anti-racket norms match with the Georgian Criminal Code system, how did
it coincide with the existed legal institutes;

2. Regulation sphere of the anti-racket norms, definitional problems;

3. How effective are the anti-racket norms in fight against tigaized criminality

!0Otar Gemkrelidze, Definitions of the Criminal Code of Georgia, Thilisi, 2005, p.150.

2Supreme Court of Georgia, Department of Statistics and Informatization, No.63-k respond to our letter of September 6, 2007
SRecketeer, Influenced and Corrupt Organizations (RICO) Statute, further used as “RICO”.

“See in detailgGiorgi Gorashvili, “Comparative-LegaAnalysis of Criminalization of the @anized Crimes”, Seminar

for a Doctots Degree, IMavakhishviliTbilisi State University Department of Lay2006.
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1. Concept of Criminalization

A term “to organize” comes from the Greek woaddanon” and the Frenchorganiser”. The mentioned
word in Greek means “instrument, weapds to the French term, it is defined as “regulation, planning, union”.

Under the notion of “the organized crime” a planned, previously deliberated and prepared deviant
conduct is mean#s to “the oganized criminal activity”, we should mean separatgdaized crimes” in
common. “The organized criminal activity” committed by group is the base of “the organized trime”.

“Organized crime” in general is one of the forms of the crimes by §rol@ norms about group crimes are
envisaged in the"Tchapter of the Criminal Code of Gg@.We may seek the signs ofyanized grouping in
complicity (Art. 23, CCG), as well as in such forms of group crimes as are the crimes committed by group
aforethought (Art. 27, pa2, CCG) and the crimes committed by thgamized group (Art. 27, pa8, CCG).

According to the Criminal Code of Georgia, besides racketeering, those deeds are punishable as are:
“Formation or Leading of or Participating in Paramilitary Units” (Art. 223, CCG), “Membership of Thieves’
CommunityThiefin Law” (Art. 223%, CCG), Banditism (Art. 224, CCG), “Formatioifefrorist Oganization or
Leading Thereof or Participation Therein (Art. 327, CCG) and others. Each of the above-listed norms is a
special, criminalized form of thegainized groupAccording to the Georgian legislation thee are until no
general legal egulations directed against the organized criminalityThe above mentioned special norms
regulate only the concrete cases of the organized crimes, but beyond them rather wide circle of felonious
activities remain unadjusted.The USA National Safety in its report 2000, section on issues of fight against the
organized criminalitycritically noted that “there are no laws in any Post-Soviet countries that would provide
the law-enforcement bodies with possibjlity bring to a criminal liability not only those persons who had
already perpetrated a crime, but also those, which previously came into cahoots to commit tHe crime.”

In the USA, the RIC@\ct is directed against theganized crimes. in 1970 when RICO was adopted,
purpose of the Congress was to weaken the influence of mafia and its criminal syndicates and then to expel
them completely from the US econorifyfhe Congress stated that thgammized crimes in the Uniteddes
is very hard, diverse and widely spread event. Every year the US economy in result of violent acts, forgery
and corruption suffers damage in amount of billion dollars.”

RICO is considered in chapter 96 of Title 18 of the United States Code, 18 U.S.C. 81961 through 18 U.S.C.
81968. It is the part of the Law on Figtgainst the Qganized Crimes (901 (&)According to the Ruling of
the Supreme Court of the United States, by means of RICO the hard blows were to be stricken on each
revealing of the @anized criminality*

As we sawadoption of the RIC@ct in the United &tes ofAmerica aimed at fighting against the
organized crimes. The same purpose caused the Georgian legislators, when in 2004 they introduced the anti-
racket norm in the Criminal Code of Georgia, and in 2005 accepted the special Law on “Organized Crimes and
Racket”, which in its very first article it is said that “purpose of this law is to support fight against the
organized criminalitythievescommunity and racket, as well as to reject them”. In spite of similar purpose of
the legal regulations, we will see below that series of problems occurred, because of which the Georgian

5See: Criminology Manual for the Higher Education Institutions. Under common edition of Doctor of Legal

Sciences, ProfA.l.Dolgovoy, M.2002. pp.67-69.

5See:Z.Tsulaia, Criminology General ParfTb., 2003, p.225.

"The Report ofAdvice of National Safefyinternational CrimeThreatAssessment, chapter 1, Global Context of
International Crime 2000, translation into Russiladivostoc Centre on studies of theganized criminality
A.V.Ponomarenko, E.VKravchenko, 2001, p.18. Se@ww.crime.vl.ru

8See: http://wwuricoact.com/ricoact/fag.asp

%Seehttp://graham.main.nc.us/-bhammel/INS/RICO.htmI#CRMPEeétion 1 of Pub. L. 91-452.

19t is worth noting also the fact that for this moment, besides the Federallmast 29 fates adopted its own
RICO act (http://lwwwabex.ru/page/inzk_usa_uk_8.html)

1See: Weiner J. RIKO, Terrorism and extraterritorially: can RIKO reach foreign conduct? p.15

www.nesl.edu/intljournal/volindx.cfm
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anti-racket norms appeared to be more incapable of solution problems against the organized crimes than
theirAmerican analogue did.

2. Concept of Liberal Construction

The United States Congress worked out a so callidafal Construction” conception, according to
which*liberal construction of provisions of the given law is possible if this serves to reach the purposes
envisaged by this law™? There is no criminal law including the provision of this type. Even more, it is
traditionally accepted that the penal law ought to be written unambiguously and each indistinctness must
be solved in favor of a defendant.

“Liberal Construction” conception ensues from the organized criminality itself as the variety of the event,
as well as from its complicacy to develop its accurate legal definition. Unsteadiness and dynamic of the
organized crimes requires proper flexibility of the criminal-law regulations in order not to leave a single offender
unpunished only because that the concrete sphere of common relations is not regulated by Cririt@Q_aw
Act has not been confined by the then existed ethnic stereotypes afahized criminalitylmportant is not
form of the crime, but its content. Its authors use general terms and thus evade to give definition of a notion of
the organized crim&.“The Congress intentionally extended scopes of law regulations in order not to leave
even the lesser hole, applying to which the perpetrators of the organized crime would escape puffishment.”

A wide legal definition of RICO gives an opportunity to implement the mentioned act in such cases that
were not foreknown by the moment of its adoption, as well as in such complicated matters...[that] were not
regulated by the traditional legal regulations and evoked the strong negative emotions irf’§ociety

As an example to liberal construction of RICO provisions could be served a sound court-hearing on case
USAV. Turkette.The Supreme Court of the US#ated that “ganization” perpetrating criminal activities,
is not mandatory to be established on legal bases, but it might be a de-facto foundation. “Limited definition
of “the organization” as of the one foundations on legitimate bases will cause rejection of preventive
functions of the (RICOAMct.*®

We think that sharing of the “liberal construction” concept in the Georgian Criminal Law would be
expedient only in case if it would not contradict with the general-law principle of legality_egality principle
is described iArticles 1 and 7 of the Criminal Code of Ggiarand “is revealed not only in crime aspect, but
in penalty perspective as welf'lt follows thatunder the aegis of fight against the organized crimes we do
not find rightful to neglect the legality principle.

The factor thabpportunity of RICO “liberal construction” causes a risk of legal arbitrarinesswas well-
acknowledged in the USA. In order to regulate the above-mentioned problem, a specialized Organized Crime
and Racketeering Section was created at the Ministry of Justice of theAisaf this Department was to
supervise implementation of RIG®t. According to RICQAct, in order to initiate the criminal proceeding, a
sanction of the mentioned department is necesBasides, they observe case-hearings in éburt.

In the Law of June 24, 2004 the Ggian legislatorbased on absolutely unclear to us reasons, placed the
anti-racket norm in General part of the Criminal Code of Georgia (Art. 17%) and thus deprived this norm of an
independent, sanctioned type of a crime. Moreaheranti-racket norm, described in General Part of the
Code, was reflected in corpus delicti of a sole crime — thattmrtion (Art. 181, Special Part, CCG) as an

2Racketeer, influenced and Corrupt Organizations Statute, §1961; Liberal Construction of Provisions; Supersedure of
Federal or tate LawsAuthority of Attorneys Representing Unitedafes, Section 904 of title IX of Pub. L.91-45

13See:Weiner J, the mentioned work, p.15.

14See:Cormaney M. Rico in Russia: effective control of organized crime or another empty promise? Translation
by M.Buryak, 2002ttp://crime.vl.ru/docs/stats/stat_145/htm

15See:Cormaney M., the mentioned work.

18See: http://wwwipsn.og/court_cases/us_v_turkette-supreme-1981-06-17.htm

"See: General Part of the Criminal Code of Georgia, Manual, authors group. Edition “Meridiani”, Thilisi, 2007, p.18

Bhttp://wwwilabex.ru/page/inzk_usa_uk_8.html
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aggravating circumstancguch picture was created as if one of the most stringent and flexible laws of the

USA against the organized crimes stooped to the level of aggravating circumstances of extortion in the
Georgian legislation...On the contrary to our opinion it could be said that by means of putting the notion

of the Racket in General Part of CQRe legislator thus created precondition for its loosely interpretation,
coming out of the concept ofiberal construction” of RICO. If that is the case, it must be said that the
legislator made the regulating sphere of article 171 so amorphous (by means of setting proper conditions for
implementation) that the norm now concerns to almost every offence that was committed repeatedly during
the next five yearsLiiberal construction” can not be done if a subject and purpose of interpretation are
unclear. In USA“liberal construction” concept serves for fight against tlgaoized crimes and for that,

RICO states the “predicative offences”, while defining the forms of racketeering and determining proper
punishment for them. But pursuant to the Georgian legal regulation, forms of racketeering are ulBjefined.
the Law of July 15, 2006 rticle 224 was adopted, which could be consided as one step fdah the anti-

racket norms, thanks to the mentioned novelty the norm was sanctioned and designed as an independent
form of crime in the special part of the Criminal Law system. But still it remains unclear what is thought

under racketeering. If we assume that the legislator reckons racket as one of the forms of extortion, then
existence of two corpus delicti (general and special, with uncertain distinction) of extortion is meaningless.

3.  Concept of Cumulative Liability

According tArticle 171 of the Criminal Code of Gagia andArticle 2, part 1 of the Law of Gegia on
“Organized Crime and Racket”, “racket is a repeated and organized activity aiming at systematic receiving of
income or other type of material profit, that is related to committal of premeditated crimes (if previous
conviction was not removed from the record or declared extinct), if it was carried out at least twice during
five years, not including in this term racketsatetention and imprisonment period.” It means that according
to the Georgian legislation a person will be considered racketeer only in case if he commits deliberate crime
at least twice during five yearBhe mentioned conception is known as “cumulative liability’and serves to
be innovation in the Criminal Law.'® Adoption of RICOAct in the United &tes ofAmerica became a
basement for the above said concept, which was assigned to bring the organized group members to legal
liability and make punishment maximally severe because of the increased threat for society

“RICO is the sole Criminal Law statute that enables the prosecution to present (create) the whole picture
of criminal organization activities in a form of the organized criminals’ “family”. Instead of performing
criminal prosecution towards a leader of the particular small group and to him subordinated perpetrators for
the committed crime, the prosecution is authorized to accuse the entire “family” of the organized group
members..Instead of proving committal of the particular criminal act, RICO gives opportunity to determine
entire criminal activity of the perpetrator during his life.” 2

According to RICO, if a person or a group of people twice during ten years commit one of the fixed fifty
crimes (more than 40 are federal and 9 are crimes against state), based on accusatitaroEh&Seneral
of the USA(Federal Prosecutaemark of the author —Gorashvili) they can be considered racketeler
paragraph 1961 of RICRxt rather long list of such fefnces that are reckoned as “racketeering” is provided.
Such activity can be, for example, violation of “HOBS” ¥gunoney-laundering, murddrostage-taking,
bribery various forms of fagery obstruction to administration of justice, international transfer of stolen
goods, illegal possession of credit, &tc.

1See:HTTP://SOSRUSSIA.COM/ANAYSE/LIBRARY/CLUSA/PAGE2

2Abadinsky H. Organized Crime. Nelson-Hall publishers. Chicago. Translation from Eng. Edition of Sanct/
Peterbuy University 2002, p.542.

ZSeehttp://wwwlabex.ru/pagel/inzk_usa_uk_8.html

22See: U.S.C. sec.1951(1982) (prohibiting extortionate or violent interference with interstate or foreign commerce).

#See: 18.U.S.C., Chapter 96 — RACKETEER, INFLUENC&ADD CORRUPTORGANIZATIONS, §1961.
Definitions.
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In order to define content of the “cumulative liability” concept we must indicate that the USA RICO
starts acting in case of a repeated crime. The repeated crimes must relate to the group of so called “predicate
offences”. Besides, according to the USA Supreme Court definition, such characteristic features should
exist in these crimes as are “interrelation” and “threat of further continuation of the mentioned &ttions”.
Pursuant to RIC@ct, the legal liability is imposed on a person not for a separate but for all the crimes
committed by him, as this person is reckoned to follow tlgardzed criminal activitiesNe can seek
analogue to the “cumulative liability” concept in Ggian Criminal Lawsection of “Multiple Crime” (e.g.
Repeated Crime (Art. 15, CCG), Cumulative Crime (Art. 16, CCG), Recidivism (Art. 17, CCQ)).

Difference between the USA concept of “cumulative liability” and the Georgian “multiple crime” is that
if in Georgia in case of the repeated crime a person carries responsibility for the concretely perpetrated
crimes and the crime-repeating is considered as the aggravating circumstance, in USA repeating of “predicate
offences” gives corpus delicti of a new crime and instead of ordinary criminal law regulations, the perpetrator
carries legal liability under RICAct.

The main characteristic of racketeering in the Criminal Code of Georgigrt. 171-2241 and in the special
Law on “Organized Crime and Racketeering” is consideed the organized criminal activity, as to the multiple
crime — it serves as an exm@ssion of its organizational featug. “As it turns out of the content ofAr ticle 172,
racket stands between the boundagrof multiple crime and crime by group institutions; namely, due to the
definition of racket, offender must be acting epeatedly (moe than once) and in an organized mannges
Viewpoint that “repeatedly ness” and “organized manner” are equal-meaning features®, can be defined
precisely with the point thatrepeated perpetration of crime during five years indicates on the organized criminal
activity. Multiple crime in such case is a form of expression of content and not the content itself. It is impossible
to identify content with the form, i.e. content feature of racketeering is an attribute to one of the forms of the
organized crime. Meaning that placing the antiracketeering ndkrtidte 17 of the Criminal Code of Gegia was
formal, which contradicts with nature and meaning of the above mentioned norm in terms of criminality

4.  Concept of Predicate Offences

Concept of “cumulative liability” must be discussed in conjunction with a concept ofgredicate offences”.
According to the mentioned concept, in ordeto implement the RICOAct, the perpetrator must commit at
least two predicate offences during 10 years. Under the notion of “predicate offences” such crimes are
meant, that due to the USA legislation, form RICO corpus delicti and their exhaustive list is given in
paragraph 1961 of the named act (more than 40 federal and 9 crimes against stétéf).case of committing
crime for the first time the perpetrator carries responsibility pursuant to the general rules, and in case of
the special recidivism (i.e. repeated crime), RICO is applied.

As the Supreme Court of the USA defined, except committing of two predicate offences during 10 years,
one of the mandatory requirements for liability imposition is that the mentioned “predicate offences”
correlated with each other and the threat of lasting criminal activities existeé

Inconsideration of predicate offences leaves the Georgian anti-racket norms inactive as the scopes of
activity and sphere of regulation of these norms are undtéaimpossible to draw a distinction between
other types of multiple crime (repeated crime, cumulative crime and recidivism), as well as the other special
forms of oganized group (membership of thievesmmunity thief in law” (Art. 223, CCG), banditism (Art.
224, CCG) and others).

Seehttp://wwwricoact.com/ricoact/fag.asp
%General part of Criminal Lawanual, authors collection, edition of “MeridianTbilisi, 2007, p.346.

%General part of Criminal Lawnentioned work, p.346.
2'See: 18 U.S.C. CHAPTER 96-RACKETEERINIBIFLUENCED AND CORRUPTORGANIZATIONS,
81961. definitions

#Seehttp://wwwricoact.com/ricoact/fag.asp
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Ignorance of the “predicate offences” conception raised misunderstanding in concern of the issue, what is
meant under the term Racket and perpetration of which criminal act is reckoned as raclBxémardptermining
the definition of predicate offences, the Georgian legislator first of all must define whether the Georgian anti-
racket norms (in compliance with the US anti-racket norms) will be of thgeneral norm typelirected against
the organized crimes arwill be the criminalized, special onesimilar to banditism (Art. 224, CCG), membership
of thieves’community, thief in law (Art. 2231, CCG) and othearticles. Here should be noted that in due time
RICO act was not limited by the then existed ethnic steotypes of organized crimeg.o RICOAct important is
not a form, but the contelefore adoption of RICO, the organized criminality related to the ethnic groupings
(conception of “alien-conspiracy model”), especially it could be said about the Italian-American groupsn
respect of the USAegislator, it must be said that the organized criminality was not accentuated as a general
event or its separate element, i.e. they stressed not on the form, as we underlined above, but on the content. That
is why RICO to date is used against such crimes that did not exist at all by the moment it was adoptethere
is a supposition concerning growth of a role of RICO from the perspectives of fight against terroristh.

The Georgian anti-racket legislation has no general norm type that is directed against the organized
crimes and even thus it confronts withAimerican analogueé\s a proof of the above-mentioned we can
apply to the sanction éfrticle 224! of the Criminal Code of Gagpa, which sets imprisonment from five to
ten yearsAs an example, if a person being involved in organized criminal activities commits especially
grave crime two ormore times during five years (e.qg. trdfcking, Art. 143!, CCG), bringing him to legall
liability would serve as facilitation of punishment for racketeering, that ought to be on the contrary
Criminal liability shall be imposed on the perpetrator for cumulative crime, i.e. for racketeering and trafficking,
unlike to the USARICOACt. The latter embraces in itself all the predicafertes. Due to the USRICO
Act, in case of return to predicate offences twice or more times, moreover if these offences are characterized
by interrelation and threat of criminal activity continuation, the wrongdoer shall be punished not in accordance
with the general norm but more severely a racketeer?2,

In the United &tes oAmerica, where diversity of thegannized crimes exist, RIC&xt works successfully
because, as we mentioned above, it is not limited by the ethnic or other steratffipésis reason, the
act adopted in 1970 turned out ready to meet contemporary developments and challenges of the organized
crimes.The Geogian legislatorif they consider the USAxperience, should elaborate the general norm
against organized crimes in the form of anti-racket norm or other legal regliidition, to our opinion, has
no significance); important is to reflect content and fundamental principles that brought success to the
USA in fight against the organized crimes.

The most important to the Georgian anti-racket legislation is to put into effect the concept of “predicate
offences”.To reach the purpose, we should emphasize two directions:

1.  After the definition of racket and racketeeringfin. 17 of the Criminal Code of Gegia a list of
concrete norms of the Special part of the CCG should be provided, which will be deemed as predicate offences
by the legislatorin addition, the proper aggravating circumstances should be added to teesesofvith
conditional definition as is “committed by racketeer”. The similar precedent already exists in the Criminal Code
of Georgia in the form of Extortion corpus delicti (Art. 181, par .4). If we follow the mentioned discussion, need
of abolition of article 224 will arisés a proof, we can cite on current situation, e.qg. if extortion was perpetrated

2Criminal Legislation of USAhttp://sosrussia.com/analysel/library/clusa/page2/
%Cormaney M. Rico in Russia: effective control of organized crime or another empty promise? Translation by

M.Buryan, 2002http://www.crime.vl.ru/docs/stats/stat 145.htm
81See:Mathan Irvin & Juster Kenneth, Law Enforcemenfgainst Internationalerrorists: Use of the RICOi&ute,
60 U. COLO.L.REV1989. p.564Weiner J.RIKO, Terrorism and extraterritorially: can RICO reach foreign
conduct? p.13yww.nesl.edu/intljournal/vollindx.cfm
%2See above: “Conception of Cumulative Liability”.
3We had an opinion that instead of suggestion of new definitions, “banditism” could serve as the general norm regarding
the oganized crimes. See: GgiGorashvili “Comparative-Leg&nalysis of Criminalization of @anized Crimes”,
Seminar for Doctds Degree, IMavakhishviliTbilisi State UniversityDepartment of Lap2006, pp.58-62
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by the racketeeit comes out that criminal liability must be imposed due to the aggravating circumstances of
extortion (Art. 181, pa#t, CCG) and for racketeering (Art. 2241, CCG) separdtblmentioned discussion
contravenes with not only the fundamental concept of “predicate offefidast’ with the constitutional
principle that prohibits double punishment for one and the same céhtfwet draw a final conclusion, the
regulation sphere of anti-racket norms, in the form of predictrads, must be determinedhirticle 17 of
the Criminal Code of Georgia, with adding proper aggravating circumstances, as is “perpetrated by a racketeer”
to the concrete predicatd@fice and delete tiieticle 2241 of CCG

2. The second direction to implement the concept of “predicate offences” is more arranged from the
point of content, accordingly it will be easier to place it in the Georgian Criminal Law system. Besides, it
stands closer to the USRICO act structurdlVe think that it would be better if definition of the racket and
racketeer is consideredAnticle 2241 of CCG and exhaustive list of predicafertes is added and committed
twice of more times during five years of which will be estimatedgamzed criminal activityArticle 224 of
CCG should be equipped with severer sanction than the inward concrete prediéatesofireAssume
that the Geggian legislator determined robbery by force (Art. 178,3a&ec. “d”, CCG), assault (Art. 179,
CCQG) and trafficking (Art. 143, CCG) as the forms of racketeekiegal liability issue of the person with
legal capability, having perpetrated the mentioned crimes twice amore times during five years, will be
assessed as racketeeringommitted on the basis of robbegssault and tré€king; the court in its
decision will indicatéArticle 2241 of CCG and accordinglyunishment will be based on a sanction of the
mentionedArticle.® If we follow the second direction of our discussion, logicatjcle 17 of the Criminal
Code of Georgia must be deleted as it will loose its functions. Besides, such abolition will be expedient from
the systematic-structural point of view

5. Organizational AgreementConcept

According to the ‘&tute on CriminaAgreement” in the USA, agreement of two or more persons to
perpetrate a crime shall be deemed as the completed €dnaentify the crime completed, it is necessary
that two or more persons planned aforethought to commit such action that is prohibited by law and “acted
evidently” with an aim to reach the ggal.

As it was mentioned, the agreement will not be deemed completed without starting of “evidential act”.
We can seek the analogue of stiamg of the “evidential act” in forms of the uncompleted crimes, as &
preparation of crime and attempted crime (Articles 18, 19, CCG) provided by the Criminal Code of Georgia.

The criminal agreement, according to the legislation of the USA, will be supposed as the completed crime if
certain activity for the perpetration of crime (by means creating conditions intentionally or partial realization
of objective part of a crime) is proved.

Different from the Georgian Criminal Law, by the USAlegislation the criminal agreement itself is
already considered as an independent crime.

It is impossible not to note the exception that is fixed in the Statute against the criminal agreement.
Namely a stage of completion of the crime, in regard of the drug-reldfiebes, is fixed one step formerly
and does not require the “evidential a&tThe completed crime shall be if two or more persons agreed
about violation of the federal norms on a turn of Narcdtics.

34According to the anti-racket norms, a person is considered a racketeer because he repeatedly perpetrated predicate
offence during the estimated period of time and exactly for this repetition punishment became(aetreis remark).

%Based on this concrete example, it is supposed that a person is punished for racketeering (a#,18C3)aand
again for racketeering (art.222..

%6A judge indicates about the crimes within composition of racket in the descriptive part of a judgment.

$’See:Abadinsky H. Organized Crime. Nelson-Hall publishers. Chicaganslation from English by SPB; Edition of
Sanct/PeterbgrUniversity 2002, p.536 Sedébadinsky H, mentioned work, p.591.

%See:Abadinsky H, mentioned work, p.591.

3%See: Decision of the Supreme Court of the USA, 1994 [Unitetk $ Shabani N:93-981]

http://www.law.cornell.edu/supct/html/93-981.7Z0.html
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In favor of the legal institute of the “criminal agreement” the following opinions were expressed by the
US scholars:

1) To reckon the “criminal agreement” as the completed crime enables law-enforcement bodies to
react before the offenders start acting;

2) Participant of the “criminal agreement” can not escape from the criminal liability with the reason
thathe was not aware of each detail of “the agreement” or personally did not know other participants

3) Action conducted by each participant of the “criminal agreement” shall be used as a proof in
relation tu other participants;

4)  Participant of the “criminal agreement” carries responsibility for the conducts of other participants
that have been committed before joining the group, if a new group-member is aware of the general goals of
“criminal agreement” and agrees to take part in their implementation;

5) Institute of the criminal agreement is an effective weapon for fight against the organized crimes
especially in higherechelons of societyt gives an opportunity to bring the criminal group leaders to the
criminal responsibility even in such cases, when they have not perpetrated any “evident act”, but proof of
the fact that they are the “agreement” participants would be enough for their puni$hment.

Based on the “Crimindlgreement” &atute and the described in it provisions, the authors of RICO elaborated
the “Organizational Agreement” Conception One of the reason for what RICO turned out rattfect¥e in
fight against the organized crimes is the very new Conception of the “organizational agreement”.

The “organizational agreement” became an important remedy for fight against leaders of the organized
crimes. Notwithstanding the fact that they lead the criminal groupings, they (personally) their selves rarely
breached the laRICO formulated the criminal agr eement norms in such a way that it gave possibility to
impose punishment on those who in fact guided the organized crim&s.

The complicity norms work ineffectively in fight against the organized crimeshecause, as a rule, in
criminal organizations various felonious agreements are fulfilled. Because of absence of the entire collective
agreement or the unified collective purpose, it will be impossible to bring the whole group to criminal
liability. “It is impossible to prove the entire agreement and unified purpose in total regarding to various
crimes and its perpetrators if they do not correlate to commit the concrete #rime.”

The RICO Act solved this pioblem by means of intbducing the “organizational agreement” concept.
Compliance with the “organizational agreement”, each participant carries responsibility for criminal activities
of the organization, in spite of the fact whether he personally participated in racketeering or not. Besides, it
has no significance whether a person knew about activities of other group-members or if he was informed
about each sphere of the organization activities. “Organizational agreement” concept enables us to study
the criminal organization as a single whole and not a combination of itsarts.

We think that with a purpose to fight efectively against the organized criminality it is important to
provide a definition of criminal enterprise (union) inAr ticle 27 of the Criminal Code of Georgiaand to
refer to the general provisions of RICO on the “organizational agreement” while elaborating it. This especially
concerns to the responsibility issue as exactly definition of responsibility scopes in manner of RICO became
a base of fair punishment of leaders of the organized crimes.

Pursuant toArticle 27, pat 3 of the Criminal Code of Georgia and itsemark, underthe term of organized
crime the organized goup, as well as the criminal organization is consided.i.e. to say simplythe Geggian
legislator puts these two different notions under one term and puts the sign of equality between them. From
our point of viewthe mentioned attitude is not correct, bec#tuseriminal enterprise is more complicated

“Abadinsky H, the mentioned work, p.536 Sedathan Irvin & Juster Kenneth, Law EnforcemenAgainst
Internationafllerrorists: Use of the RICOt&ute, 60 U. COLO. L. REV1989. p.564.

“See:Nathan Irvin & Juster Kenneth, Law Enforcemenfgainst Internationalerrorists: Use of the RICO:&ute,
60 U. COLO. L. REV1989. p.564.

“2See:Cormaney M. Ricoin Russia: effective control of organized crime or another empty promise? Translation by

M.Buryak, 2002http://www.crime.vl.ru/docs/stats/stat_145.htm
4“See: Cormaney M. mentioned work.

43



LMISMaS6460)S 306 Ja0

occurrence than the organized group. One of the principle differentiating signs is that the criminal
organization is created to commit several crimes, i.e. in the moment of its creation a purpose of criminal
activity exists.As to the organized goup, it can be founded to commit even a single crirffeTraditionally
‘banditism” (Art. 224, CCG) is considered as a felonious form of the criminal entefpiimnd” (banda) is an
Italian word and is used to define a rijidriminal group, which was created with an aim to commit several
crimes. (Synonym of the Italian term in GermadgiéssBandeand in Russian Shaika @aééa)).*

“Rather long time before Criminal Law science as elaborated the definition of a criminal enterprise. The
criminal enterprise, particular form of which can be an armed band, differs from all the other criminal groupings
with one particular sign — that is the rigid grodp.”

To our opinion, those theoretical and practical problems should be foreseen, that followed the adoption of the
special criminalized form of feloniousgamization in the Criminal Code of the Russian Federatitak is about
“Establishing (formation) of the Criminal Union (enterprise) (Art. 210, Criminal Code of the RF). The mentioned
article is a noveltywhich “was admitted after long disputes between the theorists, practicing lawyers and the
Criminal Law legislators. During a long time, many argued regarding how expedient and necessary was to state
punishment not for the concrete offensive actions but only for the group formation or participation in it. It is not
a secret to anyone that nowadays the leaders of the most influential criminal groupings or enterprises do not
participate in perpetration of concrete crimes persqraaily for this reason they stay out of the Criminal Law
regulation sphere®While developing thArticle 210 of the Criminal Code of the RRe legislator aimed to draft
such effective norm that would be directed towards fight against the organized‘¢rimes.

“According toArt. 210 of CCRIFobjective side of corpus delicti is expressed:

1. to found the criminal union or enterprise with an aim to commit the grave or especially grave
crimes;

2. tolead the mentioned criminal union (enterprise) or its structural units;

3. to develop plans for perpetration of the grave or especially grave crimes and to form the union of
criminal group organizers, leaders or other participants with an aim to create conditions for criminal activity;

4. to participate in the criminal union;

5. to unite the organized group leaders and other representatives;

6. to carry out the above-listed activities with abuse of pdwWer

As the critics mention, a purpose to commit grave aespecially grave crime turnedirt. 210 of CCRF
into dead corpus delicti®* Joining of two or more persons with an aim to perpetrate grave of especially grave
crimes is punishable itself, as is considered as preparation of Witheuch logic, introduction d&rt. 210
of CCRF comes out to be subject I&ssA.Dolgova notes correct]yin a new Code the older approach still
revealed, that saying softlig a result of undeveloped phenomenon of tigamized crime®

4“See: General part of Criminal Laianual, authors collection, edition of “Meridiantbilisi, 2007, p.225.

40.Gamkrelidze under the term “rigid”, besides the structural characteristics of a group (that is membership regularity),
considers a purpose to commit several crimes as¥dlis a broad understanding of the term “rigie think that
we should refer to the restricted approach of this term pursuant to the Criminal Code of Georgia, together with the
structural features of the terss to the purpose of criminal activjtif should be reflected independently

4See;0.Gamkrelidze, Definition of the Criminal Code of Georgia, Th., 2005, p.208.

4ISee:Again for theAirplane Hijack Case. Newspaper “Akhali Sagartvelo” (New @egr May 14-20, 1998

“Nomokonov V.A., Melnikov Y.B. What should be the Policy in Sphere of Figlgainst Oganized Crimes?
Dalnevostok, 2002, p.5.

49See: Comments to the Criminal Code of the Russian Federation, under common edition of SKuratemedeva
V.M., M. 1999, p.510.

5Criminal Law Special part. group of authors, Edit. Norma, M. 2000, p.381.

51See:NomokonovV.A., Melnikov Y.B. What should be the Policy in Sphere of Figlgainst Oganized Crimes?
Dalnevostok, 2002, p.6.

52DolgovaA.l. Criminal Situation in Russia and Legal Problems in Figfainst Oganized Crimes, Criminality and
Legislation. M, 1997, p.53 SekruessmannT. Organized Crime Policies: Russia, 2008ansl. by Buryak M.
http://www.crime.vl.ru/docs/stats/stat_84.h®ee above Liberal Construction Conception.
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“Since adoption of the Criminal Code of Russia, the prosecution tried to riéfer2d0 of CCRF in case if the
lesser signs of organization existed in criminal group. Situation was basically changed after the sound judgments
of acquittal Today the law-enforcement bodies try to use the general norms on group crimes and maximally get
rid of application oArt. 210... In case if such tendency lasts, threat of changing the mentioned norm into the dead
corpus delicti will be created®3atistics of the cases invokedArticle 210 of CCRF is really troubling: during
1997 only 48 cases were initiated throughout the entire territory of Russia, out of which judgments of conviction
were made on 9 cases. in 1998 - 160 cases were invoked and only one was finished with convicting decision.
Herein, we would like to mention thairpose to gain directly or indirectly illegal financial or other material
benefit, envisaged irr ticle 27, par 3 of the Criminal Code of Georgia, gpundlessly limits the scopes of action
of the norm.As a rule, in majority occasions activity of thgamized group is truly related to the purpose of illegal
gaining of material benefit, but there are certain exceptions from the rule. For Extisipi®bable that the
terrorist act (Art. 323, CCG) or sabotage (Art. 318, CCG) was perpetrated by the organized group, which acted
on the ethnic-separatist ideological basis and had no purpose &eive income. Pursuant tért. 27, par. 3 of
CCG, such gioup shall not be deemed organized because of absence of the aim to gain illegal bettefitputs
us in absolutely illogical situatioAs the above-noted “bitter” experience of the Russian Federation showed, it
is risky to restrict the term of the organized crime by a concrete puRwogese, in regard of the organized
criminality , could be only of criminal activity generally In due time, the US legislator also refused to put the
notion of the aganized crime in strict scopes, as determined it with general terms inARtGO

Conclusion

In the present article we tried to focus our attention on the most problematic issue of the Georgian anti-
racket legislation and only from the part of material criminal laghould be mentioned that, as the research
showed, lots of questions appear regarding anti-racket legislation and not only in the material but the
criminal procedural law part as wélb our opinionnatur e of the anti-racket norms should be determined
and only after that will be possible to use them in procesBased on this, we tried to bring up the problem
of anti-racket norm exactly from the point of material.l&egulation sphere of the Gg@n anti-racket
legislation also reflects on the Civil Law procedure, where the questions appear concerning property seizure
and other issues. It was impossible to put all the vital issues in the scopes of one article and with this reason,
we concentrated our attention on the principle one.

In the end we may conclude that the anti-racket norms could not effectively fit the Georgian Criminal Code
system and could not correspond with the existed legal institutes. Sphere of regulation of these norms is
undefinedAs the uppegiven analysis showed, in Gga have not been foreseen not only critical suggestions
towards the USA anti-racket norms, e did not manage to copy the RICO progressive conceptions
consequently eitherImportant is to considercontent and not the form while ieception of the legal institute.
Unfortunately, our legislatorin anti-racket norms reflected the form of RICO and not its content. Coming
out all the above-mentioned, the anti-racket norms are inactive and fear to change into the dead corpus delicti.

To start fight against the organized crimes by means of legislative mechanisms is just welcomifvg.
hope that the Georgian anti-racket legislation, similato the USARICO Act, will someday turn to be the
most strict, flexible and effective norms against the organized crimes.

5BrsoyanV.A., KryukovaA.A. Criminal-Law Remedies of Figigainst Oganized Crlme Legal BuIIetln of
Syberia. 2004. #Bttp://webl.lanedu.ru/magazine/sibvestnik/article.asp?magN
1183199
5See:KruessmannT. Organized Crime Policies: Russia, 2008ansl. by Buryak M.
http://www.crime.vl.ru/docs/stats/stat_84.htm
%See above Liberal Construction Conception.
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JURIDICAL NATURE OF PRIVATE CRIMINAL LAW PERSECUTION

Among the features of criminal law pursuit the private criminal law persecution is an interesting institute,
by the standpoint that the legislator gave the right to the victim to realize pursuit about criminal cases. The
abovementioned persecution, as a rule, is implemented not by legislgtve(imspectqiprosecutor), but
by a private person. The legislator gives the right of processes to the victim, which he uses according to his
wish.Towards the dfrmation of accusation this is expressed in no existence of obligation of the victim —to
present the statements, to convince the court in substantiation of his accusation. Especially the
abovementioned status is shown at cases of private accusation.

27" article of criminal law process code of Georgia singles the production of private accusation cases as
an independent facet of private criminal law pursuit, and the process legislation bases and discusses in the
twelfth door — the characteristics of separate categories of criminal law production. New legislative law
differently from soviet lawregulated the production of accusation cases in details by whole complex of
special norms, which assisted the development of private accusation institute.

According to 28 article of criminal law process code of Georgia criminal law persecution may be public,
subside, private-public and private.

In order to determine the main point of private accusation, the status of so called vEt@céssary
to analyze the essence of criminal law pursuit.

According to 43part of 44 article of criminal law process code the criminal law persecution is explained
as — “whole complex of actions made by plenipotentiary person considered by this code, which aim is
providing of measurements considered by criminal law process legislation towards the accused or suspected”.
The abovementioned explanation makes us say that criminal law pursuit means step by step and purpose
movement following to criminal action, using the rules established by process code.

On the bases of this explanation it may be said that in the essence of criminal law persecution are meant
the actions of plenipotentiary persons considered by process code, who present the accusation part.

23" auricle of criminal law process code singles out feaiures of criminal law persecution, according to
the fact who arises it and according to which procedure is made its realization. These features are: a) criminal
law persecution implemented by public rule; b) criminal law persecution implemented by subside rule; c)
criminal law persecution implemented by private-public rule; d) criminal law persecution implemented by
private rule.

Accordingly we may make a conclusion that the victim may be the subject of criminal law persecution in
the bounds of his process rights. So, the subject having the right at implementation of criminal law persecution,
may be only the victim. He determines the possibility of beginning, continuing and seizing the process.
According to active criminal law process legislation the beginning of criminal law persecution has several
characteristics at private accusation cAseording to 27 article of criminal law process code, the private
criminal law pursuit starts only on the base of complaint of the victim.
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General accusation complaint of the victim presents the demand, that the judge to discuss(@i& case
part of 627 article of criminal law process codAkcording to criminal law process legislation, regional (city)
court judge discusses private accusations cases. Maker of a complaint (victim or his legislative representative)
presents the private accuser (B2tticle of criminal law process code). Here also should be mentioned that
private criminal law persecution begins in the court by the victim by the way of making the complaint, without
making the correspondent act of competitive state organ. This procedure is basely different from the rule of
arising criminal law case and from the procedure of starting the production of the case.

What for the essence of private accusation, here may be said that in juridical procedure science it isn’t
investigated well. The private accusation is understood as the form of criminal law pursuit, when the
persecution is arisen by the complaint of the victim, is realized by himself and subordinates under seizing at
any stage of the process because of the fact that the victim reconciles with the accused.

In juridical process literature there always was a disputable question about singling out the criminal
circles, which persecution is implemented according to the rule of private accusation. Solving this problem
has a principal meaning because such an accusation has special reasons and base, because of which the
private accusation is singled out as an independent facet of accusatidhe facet of private accusation,
is singled out as the case of special catégory

M. V. Savitsky formed the bases of special categories of private accusatiorTbasesare:

a) In usual conditions a few degree of public danger of the actions which persecution is made according
to the rule of private accusation, comparably with actions which persecution is made by state organs;

b) Specific character of law abrogation, which concerns to the personality of a citizen, and, as a result of this,
- in some cases the necessity of considering the opinion of a victim in order to ascertain the action and its results.

¢) The necessity to offer citizens the possibility to regulate the conflict and settle normal relationships
without interfering court organs.

d) Aspiration of state to provide the defence of citizeigits and interests with the way of heightening
their activeness

Unfortunatelyin juridical science of Gegia there isrt'made researches about the thevie think it
trustworthy the conclusions of S.I. Katkalo and. Lukashevich, who think that singling out of crimes,
which persecution is made according to the rule of private accusation, is determined by the following bases.
For the first, by the nature of this crime, which encroach the subjective rights of citizens, theit dignity
honesty health; the second, by the complexity of ascertaining not only the personality of the criminal
but also the component part of crime without considering the subjective opinion of the victim; the third, by
the conditions that the private accusation cases, as a rule, concerns to the circle of special persons:
interests of family members, relatives, acquaintances, and so on and arise on the base of domestic conflicts;
the fourth, by no existence of the necessity of preliminary investigation; the fifth, by the specific of committing
these crimes, which gives an opportunity to victim citizens to solve validly in each concrete case, to regulate
the arisen conflict without interference of state organs; the sixth, the peculiarity of these cases, when state

! About it we should mention that in criminal law process code the additions considered with the rule dated by 25
March 2005, before making the changes there acted the institute of arising criminal law case. The victim referred to
regional (civil) court judge about private accusation cases. If the judge ascertained in private accusation case that there
exited the points of private accusation crime, he made the resoAibiout the question, that the judge has no right
to implement the function of the accused, became the subject of discussion in juridical procedure Iitbratttiee
abovementioned you may see in details M. Patsia — the questions of constitutions of arising the criminal law case of
private accusation by the judge. “Human and Constitution” 2001. 1. pg. 136-142; K. Kobakhidze — for ascertaining
the norms of criminal law persecution (private criminal law persecution), magazine “Law”, 2001. 7. pgA72-76;
Paliashvili. Constitution of Georgia and Criminal Law Code. (Incompatibility and resistances), magazine “Human
and Constitution” — 2001. *4; edited By Paliashvili. Criminal law Process (text booKjbilisi, 2002. pg. 552. I.
Gabisonia. Discussing of Criminal law Cases in the Court. 2002. pg. 464-465.

2V. M. Savitsky, state accusation, M. 1971. pg. 321-322.

3V. S. I. Katkalo, V. Z. Lukashevich Court discussion about the private accusation LSU 1972. pg. 44-45.
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organs may cause a damage against the will of the victim and may bring us to aggravation of the conflict; the

seventh, they are characterized with less social danger to the crime, which persecution is made according
to the state rule, which would consider the characteristics of the given category cases, and also could

provide effectively defence the legislative interests of victims or other participants of the process

V.V. Doroshkov in his work published in 2000, analyses the opinions of the abovementioned scientists
and explains that they are féifent and isrt’always grounded sfidiently.

As he says, such a situation is caused by no existence of common systemic investigation of private
accusation institute and common research subject. He mentions that for the first - scientists at the time of
investigating the given question, use different terminology: base, motive, characteristics (peculiarity) and
so on.That's why it's better to use many parameters with correspondent common terminology — base; and
the second what for the subject of research, in one case there was talked about the crime and in another case
about criminal law case, about criminal law persecution.

That's why the subject of science should be not bases of singling or crimes but the private accusation,
independent facet of criminal law persecution

In accordance with this we share Doroshkayinion, who mentions it correctly that investigation of
private accusation institute should be implemented by using common systemic method as in material-
legislative as in juridical procedure context. By considering the abovementioned opMi®@oroshkov
offers classification of all abovementioned bases in material-legislative and juridical procedure aspects.

To material-legislative bases of private accusation and independent facet of accusation we may belong:

1. Special nature of crime, which is pursued according to the rule of private accusation, mainly profanes
not public, but private interests of a citizen in special sphere of social relationship (evepyloay
working, friendly) and so on.

2. Separate crimes, which are characterized with less social danger

Considering an opinion of the victim which has the meaning for ascertaining the component part of the
crime.

3. Possibility of releasing from responsibility of criminal law crime with regulating (reconciliation of
parties) the existed conflict by the purpose, not to harm the victim mostly in future.

And by juridical procedure-legislative point there may be singled out the following bases:

1. Possibility of presenting the statements without conducting preliminary investigation, when the
evidence of witnesses will be used as the statement about committing the crime.

2. The necessity of the victim'evidence for discussing the case correctly

because he himself points to the purpose of discussing the case and presents the statements.

3. Determine such a rule of law producing where citizens would be given the possibility of high activeness
in fighting against law abrogation.

4. The impossibility of giving to criminal law responsibility all persons at the time of existing laterft crime

Truly, the crime which persecution is made according to the rule of private accusation, has special criminal
law specific — all they encroach directly the subjective rights of citizens, their digmitgsty and health.

At the time of committing the actions against legislative rights and interests there should be defended
these rights and interests, among them by the state, if citizens refer to them for help. . . only at the time of
committing sever crime the public interests come to the first’stage

Everything changes cardinally where personal rights present direct objects of criminal encroachment,
which don’t concern to public and state interests. In this case the victim must decide himself how defend
abrogated rights and legislative interests.

“V.V. Doroshkoy, PrivateAccusation. Lawful theory and court practice. M. 2000. pg. 22-23.

5See works of Doroshkowg. 22-23

SA.V. Lensky, U.K.lakimovich, production about the private accusation in criminal process of Russia.
M. lawyer 1998. pg.1.

"Particular philosophy works of productioRl. M. 1963. pg.1.
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In this case we discuss the process interest of the victim. There arises a question, what is meant under
the essence of “interest”. Problem of the interest is investigated by many scientists and at the time of its
determination many scientists use different criterions.

PA. Holbakh thought that “interest — it is simply what each of us certainly think for our happiness”

Hegel tried to show the objective bases of “interest’he explained

“interest is the consent of aspirations to which satisfaction is directed the activity of the Subject”

Most of modern philosophers marks the unity of subjective and objective parts in the interest. Each
interest has it first base in the surrounding world and somehow depends on it. “Objective moment of
interests presents the condition of the subject, subjective moment — motives of, aspirgtion, desité
At the same time in different subjects the same objective circumstances cause different interests and what
is natural, diferent feature of activity here is made a special transformation from objective to subjective,
and vice versa.

So, the interest means mutual connecting and mutual depended part, among which each of them maintains
its independence and wholeness in this uhiityerest” is the unification of expressing the objective world
and inner essence of subject, whole complex of material and spiritual values of human culture in the
consciousness of this subjecAs psychologists think the interest is elective dependence of a person to
the object because of his vital meanings and emotional attractiveness, or essence aspiration of human to
satisfy their demand’ Others, acknowledging the objective consent of the interest, inseparably connect it
to consciousness and think that interest can't exist without the consciousness and¥psychic.

We must mention that the right opinion is based by the scientists, which discuss the interest in objective
and subjective unification.

So, “interest is an objective dependence of social subjects (individual, group, society) towards the
subjects and phenomenon of surrounding realitych are determined by the circumstance of these subjects
and composes social demands and ways, and the means of their satidfaction”

The interest of the victim presents a subjective categmgpite the fact, is it determined or not by
objective factors, generalllgy committing crime, by which the victim was harmed.

Interests are differed according to their consent or direction. There are singled out material, social and
spiritual interestsAccording to this division in the victim mostly exists the material interest, generally the
interest to receive the payment of caused damage. Though, there isn’t limited the interest of the victim. He
may have other personal interests. (for example: defending honesty and gigtatyng of justice, punishing
the guilty and so on).

In science of criminal law process is always underlined that only legislative interest subordinates under
the defenceAt the same time, under the essence of legislative interests the scientists ezantdif
consents. Z.S. Kovrigina connects the legality of private interest to social ititéyeste time of arising
the collision among the social and personal interests acts “juridical priority of social intérests”

As A.V. Malko thinks, “legislative interest — is expressed in the court or according to its common
meaning and partially is a simple juridical permission guaranteed by the state, which is expressed in the

8Gegel Work. Edited by Soviet Union. 1985. pg.131

*Problems of interest in sociological thedrpU. 1964. pg.30.

10SeeA.G. Zdravomislov Pointed work. Pg. 6-7.

BA.G. Kovalev. Psychology of personalityl. 1970. pg.140-147.

12A V. Kuznetsov Criminal-rightful guarding of interests of personalit. 1969. pg. 30.

13A.V. Kriazhkov. Public interest: understanding, features and defenat 8nd Right. 1999. 110. pg.167.
1A.V. Kriazhkov . Criminal-juridical procedure responsibilityoronezh. 1984. pg.167.

13U.A. Tikhomir ov. Theory of law M. 1982. pg.132.

18A.V. Malko. Bases of theory of legislative interests. Magazine Russian Right. 1999. 15/6. pg. 66.
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aspiration of the subject to use the concrete social well-being, also in some cases to refer to competitive
organs for defending in order to satisfy their demands, which doesn't resist to social démands”

Determining “the essence of legislative interest we must ascertain its correlation towards the social
interests, which are defended in the process of criminal law”.

Some authors confirm that if “the interest of process participant doesn’t coincidence with the interest of
justice, the state takes an obligation to defend such an interest himself”.

Today we have right to say that social interest is much determined by a péngengst According to
3 part of 14 article of criminal law code of Georgia that “private legislative interest has the priority of
opening the crime and comparably with punishing the gidéfending the legislative interests of a person
in criminal law process serves to social interesd€tording to this there again arise the question in
criminal law process in the bounds of dispositions.

The essence of dispositions found it wide spreading in the science of civil process, where dispositions
is discussed as the principle of the process, and the persons (parties) participant in the case can rule their
material and juridical procedure rights as they wish, also means of their defending.

In the criminal law process under disposition is understood “freedom limited with frames of criminal law
process law by its participants during the procgsd.in its part ruling of the process subject “means” that
the starting, future continual and seizing of the process is depended on expressing the will of a private
person in cases established by the tule

Nowadays providing of rights means making of special conditions for process activeness of the victim,
reducing the sphere of influence of publicity principle.

According to criminal law process legislation of foreign countries there is allowed interference in personal
life and sphere of private interests by wish of the victim, or by the sanction of the court or according to
implementation of correspondent law of prosecutor

It should be mentioned that the principle of disposition is realized with maximal variant in the countries
of Anglo-Saxon model. Before XX century in Great Britain the victim should have gathered the statements,
or pay to the lawyer or policeman constables for this service. Here also must be mentioned that criminal law
process of England is based on traditional doctrine about the fact that criminal law case is the dispute about
the committed concrete crime; which present to the court as at the time of other disputes (abparty
family). Researching of criminal law case by a private person, as English origins confirm about it, is on the
one hand defending the individual rights of the person, on the other hand defending of legislative interests
of society

In the law dated by 1985 “crime about criminal law persecution” is directly meant, that the private person
has right to begin producing about any criminal law case or continue producing if the correspondent job
doesnt implement its authority about criminal law persecufi@nsay it in other words, to say it theoretically
every English man has right to implement criminal law persecution at the time of committing any crime, also
at especially sever crirtfe

In our time researching of criminal law case by a private person is met very seldom. It may become when
the government doedrdct, or acts improperlDespite, the legislation give to the government wide rights
to control the rights of private persons.

Continental (Romano-German) legislative system Countries mostly use the institute of private accusation.
For an example we may bring GermaRgance, Italy and so &h

There arises a question according to the abovementioned: which crimes must enroll in the calculation of
private accusation®ccording to which juridical process or material truth norms must be determined the
calculation of crimes which is pursued according to the rule of private accusation?

170.1. Rogova Limits of disposition the signs in criminal court manufactiicensk. 1994.

18K.F. Gutsenko, L.\ Golovko, B.A. Filimonov. Criminal process diVest states. M. 2001. pg. 58-59.

1%See Criminal law process systems of Euro union countries. (translated®ikatishvili). 2002. pg. 146, 151, 171.
20.G. Sheglovitov Main changes of criminal process. SPB. 1903. pg. 6.
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In juridical procedure science the subject of dispute was the question determined by material of juridical
process legislative the circle of the crimes, which are pursued according to the rule of private accusation.

I.G. Sheglovitova considered that enrolling of categories of private accusation in criminal law is correct,
because the institute of private complaint is based on particular characteristics of actions, which are
acknowledged by private criminal law norms and not by juridical procedure conditions about per8ecution

Analogical opinions are developedWy. Doroshkov who considers that the circle of special crimes are
pursued according to the rule of private accusation, is the prerogative of crimirBlitaleesrt agree the
conclusion that there mustn’t be considered the moment which is connected to realization of criminal law
persecution in the processs he says, this problem was solved rightly in Russian legislation of XIX
century where calculation of crimes composed nor juridical procedure but material law

Nowadays we may say that is some states the institute of private accusation is regulated according to
material criminal law legislation and not by juridical procedure lawoland antfugoslavia legislations,
generally rules of persecution and rules of private accusation persecution are determined by material law
A.M. Lariani in his monograph gives opinions of Poland juridical processors about the private accusation
guestions, and explains that for Poland law the essence of private accusation is unknown. But we can’t
make a conclusion that all crimes are public and that the victim who takes part as a privateautsieser
if he were state orgéh

We think that the abovementioned opinion is incorrect and unacceptable, because the rules of
implementing criminal law persecution is the prerogative of process legislation and not the sphere of
material lawdespite this, it is implemented by the representative of special gatemrthe victim, as the
private accuser

In juridical procedure literature always dominated the consideration to be added and widened the schedule
of the crimes which were pursued only on the base of the victiamplaint.

Some of the scientists refer to the history of criminal law process and acknowledged that crimes lost the
private character step by step. Correspondjitighy thought that the punishment had only public chafacter
Others didn’t think so, they considered that the state shouldn’t interfere in separate crimes, which encroach
citizens’ personal rights and legislative interests, without their wish. Decision about giving to criminal law
responsibility should be solved according to wish of the vi€tim

The analysis of historical excurse makes us say our opinions about the fact that in the same country the
concrete crimes were pursued in different ways in different historical periods. This of course depended on
the will of legislation. Level of social danger of any action played an important role in receiving.tti¢law
legislator sees that the crime, which was pursued according to the rule of private accusation, becomes more
danger socially or increases number of such crimes, then there would be put a question about changing the
form of persecution towards the abovementioned crime and it to be announced as the case of public
accusation.

626" article of criminal law process code of Georgia points toa2icle of the same code in order to
ascertain the crimes belonged to the category of private accusation cases, which is called “criminal law
persecution"According to the abovementioned article to such crimes belongs only two crimes considered
by: 1) 120 article of criminal law process code — light damage of health purpesebh caused its disorder
for a short period or insignificant lost of capacity for work; 2)"28icle of criminal law process code —
beating or other violence which caused physical pain of the victim, but didn’t cause the result considered
by 120" article of this code.

23/.V. Doroshkov’s works. Pg. 40

2A M. Larin . Defending the rights of victims in criminal process. M. 1993. pg. 133. 217.

%, A. Fainitsky. Course of criminal court produce 2dition. SPB. 1896..%. pg. 2,9A.S. Aleksandrov

2K.F. Gunetska Private accusation in soviet criminal process. Law conducting. 1959. 4. pd.N3Malsakova.
Guarantees of personal life of citizens in criminal process in court reform. M. 1995. pg. 54.

ZCriminal —process code of GFR.A. Filiminova. M. 1994.
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Here also should be mentioned that according to criminal law process code of Georgia of Soviet Union
of 1960 there were considered four features of crimes, which were considered by criminal law code of 1960.
To the category of these crimes belonged1®) Article of criminal law process code — light damage of the
body; 2) 116 article of criminal law process code — beating and torment; dréiéle of criminal law process
code — calumniation; 13&rticle of criminal law process code — insult.

According to law in force of Georgia 1%article of criminal law code — “calumniation by blaming of
crime” — is taken dfwith legislative changes enrolled in the I#@md insult is decriminalized according to
active criminal law code. Insulting of special subject - military server is punished according rt88&.

Considering the abovementioned we think it rightful to discuss the legislation of foreign countries for
comparable analysis.

According to 2¢ part of 20 article of criminal law process code to these crimes belong:drti6le of
criminal law code - light damage of health purposely;™Mdricle of criminal law code — beating; | part of
129" article of criminal law code — calumniation; 13@ticle of criminal law code — insult.

To regalement of juridical procedure of the victim and his representative is paid much attention in
criminal law process code of Federal Republic of Germany received in 1 February 1877 and active by
reduction dated byA&pril 1987.The fifth book of criminal law process code of GFR is completely dedicated
to participation of the victim in the process (totally criminal law process code of GFR consists with 7 books).

In criminal law process participation of the victim is considered by three forms: by the status of the
accuser in private accusation cases, by core accuser in public accusation cases and by the status of civil
defender

Also, according to $ 374 GFR criminal law process code, the victim can arise persecution about the case
belonged to the crimes, which circle is much more wider and composes the following: 1) abrogating of
dwelling and job habitation ($ 123 of GFR criminal law process code); 2) about insult ($$ 285ctBiinal
law code), if insulting doesn’t concern to any political organization, which is named in the indention 4 of $
194 of criminal law code; 3) about abrogation the secrecy of correspondence ($ 202 of criminal law code); 4)
about damaging the body ($ 223, 223a and 230 of criminal law code); 5) threat ($ 241 of criminal law code); 6)
causing property damage ($ 303 of criminal law code); 7) actions punished by criminal law about dishonest
competition ($$ 4, 6, 12, 15, 17, 18 and 20); 8) actions punished by crimipnatiah are considered about
the patent by indention 1 of $ 142; about commodity models by indention 1 of $ 25; about defending the
quality by 1 of $ 39; about commodity marks by 1 of $25d and $26; about models taken from assortment
by 1 of $ 14; about authority rights by $ 106-108; about authority rights at works of imitative arts and
photography by $33

We think that it5 worth to share the German experience in order to widen the circle of crimes belonged to
this category

It's interesting how is solved the questions of private accusation persecution in ex Soviet Union legislation.

Criminal law process code of Kazakhstan dated by 1997 widened much the actions punished by criminal
law, which are pursued according to the rule of private accusaitoording to 33 article of criminal law
process code persecution at crimes of this category is implemented on the following: causing light damage
of health purposely; damaging of health without warning; menace; rapping; sexual violence; lesbianism and
other sexual contact; calumniation; insulting; abrogating the contract of personal dwelling; divulgence of
medical secret; damaging of anotiseproperty; abrogating transport rules, which serve to security of
transport working.

Despite the abovementioned, in the category of private accusation are belonged nearly 20 crimes, which
essence is that persecution to these crimes will be arisen only on the base of the adatiptaint, but in
the case of reconciliation of the parties, it doesn’t subordinate under 8eizing

2V, Voronin. Producing about private accusation in states. Justice of Russia. No. 1. 2002. pg. 46.
ZCriminal-process code of Belarus republic. 1999.
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It may be said that process law of Kazakhstan refused to form private-public accusation as an independent
facet, and unified the crimes having these marks in the sphere of private accusation. But they maintained the
rule of private-public persecution.

Criminal law process code of Byelorussia dated by 1999 also widened the actions punished by criminal
law, which are pursued according to the rule of private accusatmording to 29 part of 26 article of
criminal law process code, to category of private accusation crimes beloffgariis® of criminal law
process code — light damage of body;"4ficle of criminal law process code — divulgence of secret about
adopting; | part of 178article of criminal law process code — divulgence of medical secret; | part'®f 179
article of criminal law process code — gathering and spreading information about personal life illegally; | part
of 20t article of criminal law process code — abrogation of authority and patent rights; | parftafr26i2
of criminal law process code — abrogating the contract of accommodation and other legislative property; |
part of 203 article of criminal law process code — divulgence of secrecy of personal correspondence,
telephone talk, telegraph and other massages; | part bB2tlde of criminal law process code — damaging
personal property without the marks of stealing; | part of 2ificle of criminal law process code — abrogating
the rules of road movement and transport means.

According to 2¢ part of 26 article of criminal law process code to private accusation cases belong the
following crimes: 1) | part of 205article of criminal law process code — stealing; | part of'20€icle of
criminal law process code — swindling; | part of 2 atticle of criminal law process code — appropriation and
wasting.

Here is also explained that crimes mentioned in this part are regulated according to the rule of private
accusation if the victim has doubtless relationship with the person, as a family member or close relative,
which he considers his close relatfve

We think that its interesting to discuss the regulation of criminal law process code project gf&Geor
which concerns to the institute of criminal law persecdation

According to | part of 17Tarticle of process code project, criminal law persecution may be public and
private. In the project ishimentioned about cases of the categatyich should have been discussed and
solved according to the rule of private accusation. The chairman explains to the victim the right of
reconciliation in cases of private accusation.

Reconciliation — it mutual act, which demands the consent of the victim and a¥digbenf parties to
end the case peacefylshould be always considered, voluntarily and honestly in written form or.orally
Oral declarations are enrolled in the report of court meeting, and written form is added to the case. If the
victim is under age, or if he has physical or psychic defect, h¢ @defénd his interests independently
reconciliation is possible not only by agreement of the victim but also by legislative representative. If the
victim is harmed by several persons, he has rights to reconcile with one or all persons.

M.G. Flamer R. maskudoyA. Grasenkova agree the positions of M.R. Grabaudkoldin, PS. Elkind,
that reconciliation is possible only in the case when the accuser acknowledged his fault, is ready to make an
apology towards the victim, settle the conflict caused by*him

The question about juridical regulation of reconciliation institute looks very complex.

If the court should seize the case by reconciling the parties, that time — the organ producing the process
at public and public accusation cases isn’'t due to seize the case by reconciling th fiagiesportant

2Project of Criminal law process code according to 15 February 2006.

2R. Maskudov. M.G. Fliamer. A. Grasenkova.Institute of reconciliation in criminal process: necessity and conditions
of development. Criminal lavt998. No. 1. pg. 72.

%Here we mean, according to | part of"26ticle of criminal law process code (private-public criminal law persecution),
the case may be seized if continual of criminal law persecution may harm to the victim and Atstuaecording
to “t” subpoint of 28 article of criminal law process code the point about usiffigaé@le, which concerns to public
accusation cases, which maximal punishment is 3 years.

31A.D. Boikov. Defence of victims in criminal court production. M. 1998. pg.25.
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the victim to make a declaration about reconciliation with the accuser at the time of light crimes, but it isn’t
sufficient condition for seizing criminal law case. It is possible only when it doesn't resist to public
interests. Seizing the criminal law case is a right and not obligation for the organ producing the process.

Here also should be mentioned that the active criminal law process legislation doesn’t regulate the
process of reconciliation, compensation forms and quantity of damage for the victim, doesn’t determine the
role of the victims representative and the possibilities of his participation in reconciliati@procedure
of reconciliation should be confirmed in details in criminal law process legislation and shouldn’t be taken to
formality. In the law should be considered such a rule of reconciliation according to which it may be received
by the court (judge) in the case of making an apology towards the victim.

At the time of working the institute we may refer to legislation of foreign countries, generallgtof,
France, Spain, Germangreat Britain. In the abovementioned countries are made spegéi of
reconciliation. Mostly it is reconciliation council existed to municipalitlyich consists with local activists
and municipal representativéd.the time of reaching the agreement the correspondent document is sent to
prosecutor house or couActivity of justice ogans of criminal law is solved if the parties make the
agreement and is made the liquidation of the cofflict

We also should mention that the reconciliation institute presents feature characterized for justice, which
is punishing against justice.

In justice of punishment criminal crime is separated from soci€hat time victims seldom get payment
of the damage and often suffer because of the 3tatériderstanding of ineffectiveness of punishing
measurements took us to working of ideas of restoring the justice by modern school of criminbérgy
is talked about the necessity of transferring from retribution “punishing” justice to “restoration” fistice

Complete change of the character of justice and receiving social programs about it, should ascertain
more civilized ways of solving the conflict. The victim should feel care from the state and the possibility to
influence not only on the currency of the case but also on the quantity of compensation. He can become
more active and rightful participant of criminal law production.

We think that according to the nature of criminal law persecution, the last senteficgaof df 27"
article of criminal law process code, “in such a case criminal law persecution can’t be seized by reconciliation
of parties” should be takenfoft’s possible to add the sentence: “in such a case the parties were not taken
off the rights or reconciliation”."8part of 634 article (participation of prosecutor in the case of private
accusation) should be takeri obmpletely

%2SeeR. Maskudov. M.G. Fliamer. A. Grasenkova.Pointed work. Pg. 67.

%Declaration of main principles of justice for victims. Laws of Georgia about human rights, international acts and
conventions. Thilisi. 1998. pg. 510-518. See. Restoring of justice: new opinion about punishment and crime. M.
1998.
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CONCLUSION

According to the conducted results there was worked out the proposals for implementation of criminal
law process code of Georgia:

1. In | part of 27 article of criminal law process code of Georgia we may form the essence of private
criminal law persecution, as the form (facet) of criminal law persecution, when the persecution is arisen on
the base of the victira’complaint, is implemented by himself and because the victim reconciles with the
accuser it subordinates under seizing at any stage of the process before going to meeting room of the court
(judge).

2. In order to widen the limits of dispositionsithecessary to determine the categories of the crimes
which may be implemented according to the rule of private criminal law persecution: accordindly in 27
article of criminal law process code there may be added the following crimes:

| part of 124 article of criminal law code (light or heavy damage of health purposely). 151st article of
criminal law code (threat); 1%article of criminal law code (abrogation of personal and family secrecy); 158
article of criminal law code (abrogation of secrecy of personal talkingy’ df®le of criminal law code
(abrogation of secrecy of personal correspondence, telephone talk and other massages); | gart of 160
article of criminal law code (abrogating the contract of accommaodation or other propertyrtidlge of
criminal law code (divulgence of secrecy about adopting)* &rfcle of criminal law code (not paying the
aliment); | part 188article of criminal law code (damaging the subject purposely); | part éfdr&igle of
criminal law code (encroachment of intellectual property);

2! part may be added to this article, which is regulated according to the rule of private criminal law
persecution and it may be formed with the following way:

According to 2 part of 27" article to cases of private accusation belong the following crimes: 1) | part of
177" article of criminal law code (stealing); | part of Y&@ticle of criminal law code (swindling); | part of
1824 article of criminal law code (appropriation and wasting). If the victim has doubtless relationship with
the person committing the crime, as a family memheiconsiders as the close person.

3.About the abovementioned questions, as we discussed in the work, according to O p&radfcle 7
of criminal law process code project of Georgia, criminal law persecution may be public and private. The
legislator in the regulation of the project opposed the form of private-public accuJdtaiis. why we
think that these questions may be solved like this according to legislation rule:

In | part of private criminal law persecution we should add the abovementioned categories and in |l part
of the same article we should unify (conditionally of private-public accusation) the categories of the crimes,
which are arisen on the base of the vicsimdmplaint, but in the case of reconciliation of parties it dbesn’
subordinate under seizing.
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Summary

Project of the doctds degree student of the Faculty of Law at lvane Javaxidviiisi State
University, Giorgi Chanturdze, “Use of the custodial measure - mortgage” concerns amendments
and additions, made during the last years to the Criminal Procedural Code of Georgia. These
amendments and additions serve to the simplification of the preliminary investigation and to the
prompt and effective administration of justice. One of the results of the mentioned amendments
has been the events that there were abolished such custodial measures as house arrest, handing
into the police surveillance, fidavit of non-leaving and due behavioifter the mentioned amend-
ments, priority was assigned to such custodial measures, as mortgage, which actually substituted
the strictest custodial measuer: arrest.

The author believes that the use of the discussed custodial measure, mortgage, is positive. He
considers Criminal Procedure Codes of various countries of the world and analyzes their positive
experiences.

The author reviews the practice of use of mortgage as a custodial measure in Georgia during
the last years and on the basis of the statistic date reveals, how the use of mortgage is being
increased in the last years and how it actually substitutes such a stricts custodial measure as arrest.

The author has cited und indicated in full accordance with the procedural legislation of Georgia,
how and under which conditions the custodial measure, mortgage should balssekere are
indicated those defaults, which still take place with the use of mortgage.

According to the authés opinion, the correct use of the custodial measure, mortgage, shall
really provide fulfillment of the tasks of this important undertaking.
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