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COMPUTER CRIME
Introduction

Broad dissemination of the modern el ectronic computing machine (ECM) —the computer? in the public
life has contributed to the basis of numerous positive developments. According to current projections,
everyone will have an opportunity to use computers and the global network in the nearest future. This
prognosis can be proven by factual trends. At present, the world's greatest global network is the internet?
linking together over 150 million peoplein more than 130 countries of all the continents. The tempo of the
growth of thisindicator is 17% per month. However, the positive processisaccompanied by the“ other side
of the story” which isthe computer crime®.

Computer crimeisfrequently referred to asthe crime of the 21% century*. The constantly growing number
of thistype of crimein the general criminal statistics and the enormous potential of computersindicate that
current problems and threats are just the beginning. For instance, a new form of theft emerged — computer
theft i.e. theft through the computer. Unfortunately, realization of political corruption, economic pressure,
intervention in private life, terrorism and cyber-terrorism became possible through computers aswell. “In
1998, terrorist organizations were running only as few as 12 web-sites on the internet®. At present, this
number hasincreased up to 4800.”® This negative trend significantly depends on the unimpaired devel opment
of the scientific-technical progressand thelevel of thistypeof crimeistill growing along with theincreasing
tempo of computerization. Computer crimeturned into one of the most dangerous crimes. According to the
data of the United Nations, the damage caused by computer crime can already be compared to the income
generated from the illegal trade with drugs and weapons. Material damage caused by this type of crime
accountsto approximately USD 100 billionin United Statesonly’. Moreover, the total volume of damageis
not identified or not reported. Computer crime causes particular danger for thefield of finance. Significant
growth of thistype of crimeis noticeablein the banking sector. In addition, according to the statement of the
UN Secretary General, criminal groupsareillegally getting hold of millionsof dollarsusing modern technology,
“reviving” massive amountsof money in acriminal way, avoiding taxesand implementing complex activities
for the purposes of crime planning, committing and covering®.

Theareaof computer crimeactivity isreferred to asthe cyberspace and computer crimeiscalled cybercrime.
The element of theword “ cyber” derivesfrom theword “ cybernetic” [Greek kybernetike [techne] the art of
managing]. This is a science studying acquisition, storage and transfer of information by machines and
living organisms and usage of thisinformation for management purposes. Thisfield of sciencewasfounded

1Computer is an English word and means calculating.

2Internet is a “worldwide network”, a publicly accessible series of interconnected computer networks.
http://en.wikipedia.org/wiki/Internet

Swww.crime-research.org

“www.crime-research.org

S\Website or simply a site — one or more websites accessible on the internet via http/https protocols.

SApril 5, 2007, newspaper “Respublika’. Interview with lvan lunkin, KGB Major-General on reserve, Head off the
Anti-terrorist Department of the CIS Executive Council for the cooperation for security and resistance to new threats
and challenges.

‘www.crime-research.org

8mpact of organized crime on the society at large: Report of the UN Secretary General // UNO Criminal Justice
and Crime Prevention Commission. Vienna, April 13-23 E/CN. 15/1993/3
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by theAmerican scientist N. Wiener (Wiener, 1894-1964) in thelate 40-ies. Thisterm, however, wasfirst used
by Plato, most likely in order to refer to the art of managing shipsor carriages. L ater, theterm wasintroduced
by Norbert Wiener with its modern meaning and he is considered founder of cybernetics as a separate and
independent field of science.

Computer systems have growing influence over public life. Therefore, ECM system or ECM network
failure may cause catastrophic outcomes especially for the reason that on this stage of the evolution of
humanity ECM systems are used in the human life and important fields such as: security of individual
countries and international security, defense and security of countries, medicine, research and exploration
of the space and etc.

Every day, greatest values are being stored and transferred through computers and related networksin
the world. Solely the US financial industry implements transactions® of dozens of hillions of dollars per
day?®. Furthermore, information concerning medicine, insurance, scientific research, violation of thelaw and
order and state secret are stored in the computer networks. At present, in the circumstances of globalization
and global civilization, thereis no field of human activity on the planet which would not be in need of the
cyberspace and the integral part of cybertechnology — the computer. Therefore, a significant place is
devoted to the fight against cybercrime in the legislations of all developed and developing countries
worldwide. They determine criminal liability for al relevant actionsaspossible. In thisview, the Cybercrime
Act of Australia should be emphasized (The Cybercrime Act 2001 of Australia — No. 161, 2001) clearly
demonstrating as to how many provisions are written scrupulously, how they develop in time and etc. The
above mentioned act isentitled asfollows: “An act to amend thelaw relating to computer offencesand for
other purposes’*.

In addition, questions of general nature must be formulated and set in a correct way, in particular with
regard to legal issues, such asterrorism'2. Duetoits“close relation” with the discussed topic, it isreferred
to as cyber terrorism®. At present, it coversamost all terrorist activities. It isinteresting as to how perfect
and adeguate in terms of reality the existing legislation on combating crime in the area of information
technology is. Each question gains more importance as the entire civilization has begun a severe fight
throughout the world against the universal and morbid crime such asterrorism. Currently, the world faces
this problem more critically than ever before. “ Terrorism is the cholera which the world needs to be cured
from now and forever. Fighting terrorism isthe struggle between the good and the evil, freedom and slavery,
life and death, justice and injustice, thisis the greatest mission of our generation”4. Today, terrorism still
manages to exist and is rather powerful and dangerous, and there is cyber terrorism being one of its
varieties.

Computer Crimein Georgia

After Georgiagained independence, thefirs Crimina Codewasadopted on July 22, 1999. Under article
415 of thisCode, the Codeitself was enacted on February 15", 2000 save articles 44, 47 and chapter XX XI11.
The new Criminal Code adopted by the independent Parliament of Georgia, contained three provisionsin
the chapter XXXV of the section 9 of the General Part; these are: articles 284, 285 and 286. According to the
public information issued by the Ministry of Justice of Georgia, during the timeframe of 1999 through the

Swww.cibercrime.gov

Transaction — a bank operation implying transfer of money from one account to another.

1See: The Cybercrime Act 2001 of Australia— No. 161, 2001.

Terrorism — use of violenceto achieve political goals. Armed attacks intended to create fear and blackmail rather
than cause strategic damage. In particular, terrorist acts may be intended against persons which have nothing in
common with the political position of the terrorists.

3Cyber terrorism — computerized attacks on key elements of the information infrastructure intended to cause
maximal damagein order to revenge on political or classrivalsthrough computer violence.

145peech of the President of the United States, George W. Bush, see: www.cnn.com
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first quarter of 2008 following amendmentsto these articlesweremade: 1) Thelaw of GeorgiaNo0.292 of May
5,2000—SSM 1, 2000., N0.18, article45; 2) Thelaw of GeorgiaNo.458 of June 30, 2000—SSM |, 2000., No.27,
article83; 3) Thelaw of GeorgiaNo. 2937 of April 28,2006 —SSM [, 2006., No. 14, article 90; 4) Thelaw of
GeorgiaNo. 5940 of March 19, 2008 —SSM 1, 2008., No.8, article 47%%; and on July 25, 2006, article 324 —
“Cyber Terrorism” was added to the chapter XXXV 1 (Terrorism) of the Codethrough the law of GeorgiaNo.
3530—SSM 1, 2006., No.19, article 87. Based on the public information issued by the Prosecutor General’s
Office, according to statistical data, since 2001 through 2008, 6 computer crimeswereregistered (one of them
isacrime defined by the article 285 of the Criminal Code and five — by the article 284) (two of them were
resolved, (article 284 of the Criminal Code)). Unfortunately, there is no special department!® under the
Prosecutor General or its division designated to investigate crimes defined by the chapter XXXV of the
Criminal Code of Georgia. Moreover, according to the incomplete statistical information provided by the
Prosecutor General’s Office, thetrend of dynamic growth of computer crimeisclearly visible. Furthermore,
according to the public information issued by the Supreme Court of Georgia, computer crimeisnot separated
in the acting forms of institutional statistical monitoring of the Georgian judiciary. Statistical data on the
criminal cases filed and decided by the first instance courts of Georgia (since 2002 up to date) is the
following: 1 person was sentenced for committing acrime under the chapter XXXV of the Criminal Code of
Georgia(part |1 of article 284) (the casewastried in 2004). Please see appendix for additional information®.

Incrimination of offences such as the computer crime was for the first time incorporated in the new
Criminal Code enacted on July 22, 1999. Chapter XXXV and article 324* of the chapter XXXV Il aswell asits
provisions are the ones to fight computer crime and to generally regulate cybercrime in the information
space currently existing in enormous volumesin Georgia.

It isavery positive development that the three articles mentioned above were incorporated in the new
Criminal Code of Georgiaenacted in 1999 and that |ater, one of the provisionswasincluded in the Criminal
Code of 2006 sinceinnovative legislativeinitiativesthat will harmonize the Georgian legislative basiswith
the international and European legislation and respond to the European standards existing in the legal
regulation area of information technol ogies'® represent an essential need for the state. Thiswill ensure that
our legislation comes closer to the existing national aswell asinternational |legislation which ismuch more
sophisticated and adequate in terms of fighting cybercrime both inside and outside the country as compared
to our legislation in general and the criminal law in particular. Unlike the nearest past, the current political
and legal situation in the country aswell asin the Georgian criminal law, demonstrates achievements and
positive developmentsthat are generally attributable to the criminal sciencetoday. However, certainly this
is not enough for the elimination and prevention of cyber crime.

In addition, the new initiative and decree by the President of Georgia (Presidential Decree N0.215 of
March 28, 2008, Thilisi on the “ Signing of the Convention “On the Cyber Crime”1®") on the signing of the
Convention “On Cyber Crime” adopted by the Council of Europe in Budapest on November 23, 2001 is
rather encouraging. After the signing of the Convention by the President, it must be approved and ratified
by the Parliament of Georgia. Implementation of the Convention aswell as other essential legal documents
in Georgiaprimarily depends on the governmental will and readinessfor the above mentioned process. This
will be another positive step towards harmonization of the Georgian legislation with the international and
European legidlationin particular in the field of cyber crime, seeing that:

BMinistry of Justice of Georgia, Department for Systematization of Normative Acts and Relations with Local
Agencies, Response N0.01/27/11-1418 to my letter of April 13, 2008.

Prosecutor General’'s Office of Georgia, Organizational and Analytical Department, Response No. g13062008/57
to my letter of June 4, 2008.

7Supreme Court of Georgia, Department of Court Statistics and Informatisation, Response No. 25-5 to my letter
of May 21, 2008.

8 nformation technology is a technology necessary for information processing. In particular, it uses computer
hardware, computer software for data collection, storage, transformation and transfer. see: http://en.wikipedia.org
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The member States of the Council of Europe and the other States signatory hereto,

Considering that the aim of the Council of Europeisto achieve a greater unity between itsmembers;

Recognizing the value of fostering co-operation with the other States parties to this Convention;

Convinced of the need to pursue, as a matter of priority, a common criminal policy aimed at the
protection of society against cybercrime, inter alia, by adopting appropriate legislation and fostering
international co-operation;

Consciousof the profound changes brought about by the digitalization, convergence and continuing
globalization of computer networks;

Concerned by the risk that computer networks and electronic information may also be used for
committing criminal offences and that evidence relating to such offences may be stored and transferred
by these networks;

Recognizing the need for co-operation between States and private industry in combating cybercrime
and the need to protect legitimate interests in the use and development of information technologies;

Believing that an effective fight against cybercrime requiresincreased, rapid and well-functioning
international co-operation in criminal matters;

Convinced that the present Convention isnecessary to deter action directed against the confidentiality,
integrity and availability of computer systems, networksand computer data aswell asthe misuse of such
systems, networks and data by providing for the criminalization of such conduct, as described in this
Convention, and the adoption of powers sufficient for effectively combating such criminal offences, by
facilitating their detection, investigation and prosecution at both the domestic and international levels
and by providing arrangements for fast and reliable international co-operation;

Mindful of the need to ensure a proper balance between the interests of law enforcement and respect
for fundamental human rightsasenshrinedin the 1950 Council of Europe Convention for the Protection
of Human Rights and Fundamental Freedoms, the 1966 United Nations I nternational Covenant on
Civil and Political Rights and other applicable international human rights treaties, which reaffirm the
right of everyone to hold opinions without interference, as well as the right to freedom of expression,
including the freedom to seek, receive, and impart information and ideas of all kinds, regardless of
frontiers, and the rights concerning the respect for privacy;

Mindful also of the right to the protection of personal data, as conferred, for example, by the 1981
Council of Europe Convention for the Protection of I ndividualswith regard to Automatic Processing of
Personal Data;

Considering the 1989 United Nations Convention on the Rightsof the Child and the 1999 | nternational
Labor Organization Worst Forms of Child Labor Convention;

Taking into account the existing Council of Europe conventions on co-operation in the penal field,
aswell assimilar treaties which exist between Council of Europe member States and other States, and
stressing that the present Convention is intended to supplement those conventions in order to make
criminal investigations and proceedings concerning criminal offencesrelated to computer systemsand
data more effective and to enable the collection of evidence in electronic form of a criminal offence;

Welcoming recent devel opmentswhich further advanceinternational understanding and co-operation
in combating cybercrime, including action taken by the United Nations, the OECD, the European Union
and the G8;

Recalling Committee of Ministers Recommendations No. R (85) 10 concerning the practical
application of the European Convention on Mutual Assistancein Criminal Mattersin respect of letters
rogatory for theinterception of telecommunications, No. R (88) 2 on piracy in thefield of copyright and
neighboringrights, No. R (87) 15 regulating the use of personal datain the police sector, No. R (95) 4 on
the protection of personal data in the area of telecommunication services, with particular reference to
telephone services, aswell asNo. R (89) 9 on computer-related crime providing guidelines for national
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legislatures concerning the definition of certain computer crimesand No. R (95) 13 concerning problems
of criminal procedural law connected with information technology;

Having regard to Resolution No. 1 adopted by the European Ministers of Justice at their 21st
Conference (Prague, 10 and 11 June 1997), which recommended that the Committee of Ministerssupport
thework on cybercrime carried out by the European Committee on Crime Problems (CDPC) in order to
bring domestic criminal law provisions closer to each other and enable the use of effective means of
investigation into such offences, as well asto Resolution No. 3 adopted at the 23rd Conference of the
European Ministers of Justice (London, 8 and 9 June 2000), which encouraged the negotiating parties
to pursuetheir effortswith a view to finding appropriate solutionsto enablethelargest possible number
of Statesto become partiesto the Convention and acknowledged the need for a swift and efficient system
of international co-operation, which duly takesinto account the specific reguirements of thefight against
cybercrime;?

In thisregard, very little is achieved and a lot more isto be done in Georgia. Capacity of information
technologies in the development of a country is considered key for the creation of a highly industrial
society in the 21% century. Based on the political and economic achievements of the present government,
outcomes of its development are certainly encouraging on the one hand. On the other hand, they are
alarming, since, today it isalready obviousthat thereisaneed to ensure elementary governmental resistance
to cybercrimein avery limited timeframe. A much more sophisticated legisl ation is needed as compared to
the existing laws as the tempo of the devel opment of thelegislation in thefield of computerization progress
and information technologies in Georgia amounts to 50/1% in favor of the computerization progress.
Legidativeinitiatives are needed that would encourage improvement of the Georgian legislative basisand
would respond to international legal regulation standards for computer information issues. For instance, in
developing provisions of the chapter XXXV of the Criminal Code of Georgia, the legislature usesthe only
acceptable blanket tool for the description of dispositions of the articles, however thistool failed to define
dispositionsof the articles of the Criminal Codefull of specific terminology (computer information, liquidation,
blocking, modification, and/or ECM failure, ECM system or network failure, ECM program, ECM program
application and etc.). Dispositions of the articles 284-286 are very scarce, outdated and underdeveloped in
terms of criminal law. They are of a conventional nature which on the other hand misleads authorized
agencies and their leadership in combating computer crime and in forming adequate legal views for the
current reality.

Thereality and relevance of legal provisionsis determined by the correlation between the needs of the
development of the society, theoretical views and visions and the law enforcement process. Existence of
numerous deficienciesin the provisions related to computer crime provides grounds for its perception asa
fiction, i.e. aprovision that does not comply with the reality, time and current needs of the development of
the society.

Computer Crimeon thelnternational L evel

Inthe 70-ies computer crime got into the area of social interest and control. Since 1950, numerous acts of
this nature were uncovered in the United States. At that time, this occurrence has gained attention by the
criminal justice and legal scholars. Intensive research activities were launched both on the national and
international levels. Thefirst man, who used the el ectronic computing machinein thetax areafor committing
an offensewith avalue of USD 620.000 wasAlfonse Confessore. Hewas brought before the American court
for this offence in 1969. The later history of computer crime is diverse and involves many countries of the
world:

1See: Presidential Decree No.215 of March 28, 2008, Thilisi on the “ Signing of the Convention “On Cyber Crime”,
March 28, 2008, Thilisi
2“Convention on Cybercrime”, Preamble (Budapest, November 23, 2001)
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In the late 70-ies, 10.2 million dollars were stolen from the “ Security Pacific Bank”; 1979 — the first
computer crime in the post Soviet Union was discovered in Vilnius (Lithuania) and represented theft of
78.584 rubles. 1984 — the announcement on the first “computer virus® in the world; 1985 —failure of the
electronic voting system in the United States Congress due to a“virus’; 1987-88 — emergence of the first
“computer virus’ in the post Soviet Union; 1989 — blocking of 6000 el ectronic computing machines of the
Pentagon? by an American student. 1992 —intentional malfunction of the automatic management system of
the reactors of the Ingalinski nuclear electric station; 1993 — unfinished electronic fraud in the Russian
Central Bank intheamount of 68 billion rubles; 1995 —attempted theft of 2.8 million US dollarsfrom the City
Bank by a Russian engineer and etc. At first, law enforcement agencies having to deal with computer crime,
tried to fight it in atraditional way such as fighting theft, fraud, trust abuse and etc, this attitude, however,
turned out to be completely inefficient due to a simple reason that traditional elements of crime could not
cover arange of computer crimes. For instance, transfer of money from one account to another though
“lye”. Thiscrime could not be qualified neither astheft, or fraud. Inthefirst case, thereisno subject of theft
—“amaterial item”, (here, the money is not an item but information stored on a computer carrier). In the
second case, computer fraud ispossibleinreality assay “lying” to asafe key. In addition, without damaging
material elements of the computer system, liquidation of an information element could not be qualified as
property damage or liquidation even if such an action had caused significant material damage. |ncompliance
of the criminal reality and criminal provisions has caused emergence of theimprovement of the legislation
on the agenda. The improvement has basically started in two directions: 1. broader definition of existing
criminal provisions and 2. adoption of new provisions related to computer crime. The first direction was
placedin acertain framework; in order to avoid encouragement of illegality, it isinadmissibleto overstep this
framework. Therefore, European countries have preferred to devel op specific provisions on computer crime.
Sweden wasthefirst country to adopt alaw against computer crimein 1973. Provisionsrelated to combating
computer crime and potential prevention were adopted relatively later, however, they were adopted by Great
Britain, Austria, Denmark, France, United States, Canada, Australiaand other countries.

The concept of computer crime emerged aswell. For instance, in 1983 in Paris, an expert group of the
organization for economic cooperation has created the criminal computer crime concept asan unethical and
unlicensed action in any areaof dataprocessing and transfer?. Various computer crime groupswereidentified:
computer crimein the field of economics, computer crimein the field of personal rights and inviolability,
computer crime against public and state interest and etc.

As mentioned above, computer fraud, offences related to bank accounts existing on computer carriers,
software theft, computer “hacking”, illegal usage of computer services, theft of computer time and etc. are
widely disseminated in the modern Europe and the United States and represent the essential elements of
computer crime®,

Conclusion

It is shown in the thesis as to how imperfect legislation or absence of legislation as such in the field of
information technologies can cause terrifying outcomes. Furthermore, it highlights the types of political,
civil, social-economic and legal damage computer crime and thefailure of its proper control, deterioration or
absence of control can cause to Georgia and the rest of the world in the modern reality. The thesis shows
what isnecessary for theimprovement of thelegidationin order to ensure better protection of the fundamental
rightsand freedoms of citizens of Georgiaand personsresiding in Georgia. Theseare human rights determined

2Pentagon — afive-sided polygon building (near Washington D.C.). The Pentagon is the headquarters of the United
States Department of Defense

2Criminal Law of the Russian Federation. Special Part. Manual for Law Schools (Edited by B.V. Zdravomislova),
M., 1996, p.347

2Ziber U. International Manual on Computer Crime. Chachester, 1986
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and expressly protected by the Constitution and other laws of Georgia on the one hand and international
documents on fundamental human rights and freedoms on the other guaranteeing them on the international
level.

By introducing criminal liability for computer crimein Georgia, thecriminal legidation comesin compliance
with universally acknowledged norms of international law. This necessarily causes adoption of a new
criminal procedure legislation regulating any possible investigation activities, mechanisms for their
implementation in fighting the new type of crimeand certainly requires proper criminalist processing in the
field of computer technology methodology, tactics, forensics, which will also be focused on the scientific
processing of the computer crime problem.

Incorporation of computer crime in the Criminal Code by the legislature is a significant achievement
itself, however fighting thiskind of crime, imposing real liability must be considered priority asopposed to
the existence of “dead” articles. Provisionsincluded in the chapters on “computer crime” and “terrorism”
will create numerous problemsfor the law enforcement. In order to avoid these problemsit isimportant to
determine asto what should we be protecting — informational communicationsin general or property right
on computer information? Thisissuetoo isasubject of scientific debate. |dentification of the causesfor the
birth and devel opment of computer crimerequiresanalysisof the current situation affecting social -economic
and legal development of the Georgian society.

Studies conducted in the western countries on the computer crime problem identified that its emergence
and gradual growth isencouraged by poalitical, social-economic and legal factors?®. Analysisof legal literature
and periodicals demonstrates that the data of the studies are basically a result of the rapid development
process of the scientific-technological revolution. This revolution as well as other preceding revolutions
has caused significant social changes in the history of the society (agricultural and industrial) the most
important among which is the birth of the new kind of public relations and new public resource — the
information. The information is different from the other resources known in the past with a number of
features:

1. itissubject to moral rather than physical depreciation;

2.itisimmaterial intheir nature;

3. its usage enabl es significant reduction of the use of other resources which in the end will result in an
enormous saving of assets.

4. theprocessof itscreation and usage isimplemented in aspecial way —using computer technol ogy.
In the life of the modern society information turned into an object and product of the activities by the
members of the society and the society — into a starting place for its creation, gathering, storage and
transfer. The information processing process stimulates progress of its production, and the electronic-
computing, telecommunication and communication systems. All of the above is part of the concept of the
new technology representing atotality of the realization of the informational process methods and remedies
inthediversefieldsof human activity i.e. atool for therealization of informational activitiesthat may also be
viewed asan information system?. I n other words—information turnsinto aproduct of public (informational)
communication and starts gaining features of a product and becomes an object of sale®®. As a result of
informational processes underway in the society, new social relations are born and devel oped and existing
relations change. For instance, it isnow possibleto approve asignificant amount of contractual relationships
related to data transfer in other forms: scientific-technical documents, software without data, database
management system and etc.? In this regard, new information technologies have encouraged not only
public progress, but they also became a stimulator for the emergence and development of unknown and
negative processes. Emergence of new types of crimeisone of itsforms. For instance, the revolutioninthe

2Paul Jones, “Computer Crimes’ magazine computer world No.1992, p.12.

%Sas E.V. Informatics and Development Theory, Moscow 1989.

%K aras|.V. Economical and Legal Regime of the Information Resources, MSU, 1986, pp.40-41.
ZSavelieva | V. Legal Protection of Software, MSU, 1990 pp. 9-10.
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electronic field made technical facilitiesavailableto criminals, criminal groupsand unions enabling them to
illegally get hold of millions of dollars, transfer enormousincomes generated from criminal activity, avoid
payment of taxes, prepare, commit and cover crimes®,

Legal provisions must be adopted in Georgia regulating relations in the field of information exchange
and processing. In using modern information technol ogiesfollowing issues at least must belegally regul ated:

e legal definition of basic components of information technol ogies as objects of legal protection;

e definition and stipulation of the rights and obligations of the owners of these objects;

¢ determination of the legal regime of the functioning of information technologies;

e identification of the category of information and data secrecy;

o identification of user category authorized to access specific kind of information;

o definition of theterm “ confidential information”, determination of thelegal regulation framework and
imposition of the obligation to protect it from various factors on a specific entity.

A state program on the access of Georgiato the information society must be created the main directions
of which should be the following;

o creation and development of the information infrastructure of the country;

e realization of theright to information accessin theinformation networks;

e protection of individuals, the society and the state from false and poor quality information as well as
disinformation;

e protection of information including personal datain the information network;

e usage of the capacity of the information technologies for a new form of employment, teaching and
education;

e protection of users’ rights and development of competition in the networks;

o realization of theliability for every offensein theinformation area;

e standardization, as atool for combination within the networks;

e international cooperation with regard to the problem of the formation of aglobal information society;

e coordination of activities on the program anticipating Georgia' s access to the information society.

Following players should be participating in the implementation of state policy in the field of
informeatisation:

e President of Georgia;

o Parliament of Georgia;

e Government of Georgia;

e Security Council of Georgia;

¢ Agencies of the executive branch of the Government of Georgia;

e L ocal self-governance agencies of Georgig;

e Non-governmental organizations of Georgiaand others.

Thisisabrief analysis of the necessary actions, stepsto be taken and future projects that Georgia must
undertake as positive obligations and implement and coordinate them in order to achieve desired results.

BStatement of the UN Secretary General “Impact of Organized Crime on the Society at Large”, Vienna, 15/1993/3
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ANNOTATION

Inthefollowing articleis considered such important problem as the decision about the case of violation
administrative law.

In the decisions made by the court is not indicated the dates of complaint, how the decisions about the
administrative impediment can be reconsidered, which makesitself the big problems.

Thefallacious practice which is established in the court will not make any success asin the case of the
little impediment is violated the administrative rights. Firstly the administrative organs are violating the
human rights and then the courts are making them worst. Theway out of asituation isone, first of all inthe
codex of administrative law violations must be made the compliance changes and beforeit , the Judges must
express all incomplete sides of the codex and try to defense the rights of the citizens.

Blsojoﬁ)mggg:)mh 303060l G307 bsdstmsmrmsdmagzsms gowgdbols 3Gmgddo, dnb. 48-1.
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PECULIARITIESOFADMINISTRATIVE PROCEEDING

Different countries' legislations and legal doctrines minutely but differently determine one of the
institutions being regulated by the General Administrative Code, particularly the notion of administrative
proceeding, its kinds and peculiarities. Of course, here the matter does not concern terminological details.
For instance, in Germany it is called “administrative procedure”, in Russia—“administrative process’, in
Georgia — “administrative proceeding”. The case in point is the volume and content load of the given
ingtitution’s notion. In some countries the norms on administrative proceeding regulate preparation of
individual legal administrative acts, their effectivenessand validity (Germany), and in some other onesthey
also refer to adoption of normative administrative acts (US).

L et usbriefly touch upon the notion of administrative proceeding. |n Germany administrative proceeding
is explained as administrative bodies’ activity of extrinsic character, which is directed at preparation and
issuance of administrative acts or conclusion of public-legal contracts.!

Some Georgian administrativists explain that “administrative proceeding is an administrative body’s
activity that is directed at generation, alternation or discontinuance of legal relationships outside the
framework of an administrative body.”? In the opinion of Z. Adeishvili, “ administrative proceeding includes
any action of an administrative body that is directed at issuance of an administrative act.”®

Intheopinion of A. Kozyrin, administrative proceeding includes " adoption of decisionsby administrative
bodies, which have to do with rights and legitimate interests of citizens.”*

|. Lazarev believes that administrative proceeding is a lawmaking activity of the executive power’s
bodieswhich is regulated by administrative-procedural normsand is directed at exercising the authorities
conferred to these bodiesin relationswith citizensand legal entities, with the purpose of realization of rights
and legitimate interests of these persons.® Such determination of administrative proceeding would not be
correct, since it restricts the range of real legal relationships that are settled by means of administrative
proceeding. Lazarev focuses attention only on lawmaking activity implemented by the executive power. We
believe that the notion of administrative proceeding explained by Georgian lawyersis more precise, since,
besides executive bodies, considered as administrative bodies are local self-government’s elected-
representative bodies, Sakrebulos, legal entities of public law, except for religiousand political associations,
the court and the parliament, if they fulfill public legal functions, and, in some cases, physical persons as
well. Inthe process of exercising of publiclegal authoritiesthelatter ones are considered as administrative
bodiesand are obliged to make decisionstaking into account the requirements of the General Administrative
Codeof Georgia(GACG).

As far as we can see, there is no single approach to determination of the notion of administrative
proceeding. Based on the analysis of the abovementioned opinions, we can draw a conclusion that
administrative proceeding isonly an administrative body’ s activity of extrinsic character, whichisdirected
at generation, alternation or discontinuance of legal relationships outside its framework by means of
preparation and issuance of administrative-legal acts. It is evident that there is a difference between

1Compare 89 Verwaltungsverfahrengesetz (VwV{G) vom 25. Mai 1976 j.

2P, Turava, |. Kharshiladze. Administrative Proceeding. “Meridiani”. Thilisi. 2006. p. 16.

3 A collective of authors. Text-Book on General Administrative Law. Publishing Training Center. Thilisi 2005. p. 218.

4A.N. Kozyrin. Administrative Law of Foreign Countries. Spark. Moscow. 2003. p. 220.

5l.M. Lazarev. Administrative Procedures in the Sphere of Relationships of Citizens and their Organizations with
Executive Power Bodies in the RF. Moscow. 2002. p. 7.
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administrative“activity” in general and administrative“proceeding” in particular, with respect to each other
they appear as the whole and a constituent of the whole. Not all administrative activities represent
administrative proceeding. We should emphasi ze that effectiveness of an administrative body’sfunctioning
depends on correct combination of different forms of administrative activity. Therefore, administrative
proceeding is a part of administrative activity and the following representsits product:

- issuance of administrative-legal acts;

- conclusion of administrative contracts.

Administrative proceeding is not only a combination of technical norms, but an essential part of a
modern legal state that hasits principles and goals, that is developed by practice, lawmaking and science,
aswell as by democratic and social requirements of alegal state.

We shall not go into adetailed characterization of kinds of proceeding, our main objectiveisrevealing of
thelegislative omissions existing in administrative proceeding. Asit isknown, there are three basic types of
administrative proceeding: ordinary administrative proceeding, formal administrative proceeding and public
administrative proceeding. In anumber of caseswe can come across administrative proceeding in connection
with the complaint or the contract, which will leave out, sincetheir consideration will take ustoo far. But we
shall focus attention on: administrative proceeding by a collegial administrative body and an independent
body. The three abovementioned types are basic ones, while all the remaining ones represent variants of
one of them. Important is the fact that issuance of the same act with application of more than one type of
proceeding is not permissible.

The most important and basic one among the mentioned types is ordinary administrative proceeding,
very many provisionsof which are common and are applied in the course of formal and public administrative
proceeding. Pursuant to GACG, ordinary administrative proceeding islaunched based on either the official
duty of an administrative body or acitizen’s application. Currently most of individual administrative-legal
acts are issued just on the basis of applications of interested persons. With the purpose of launching of
administrative procedure, it isimportant to register an application, which implies entering of an application
into the respective register and giving a registration number to it. At the request of an applicant, an
administrative body is obliged to send him/her an acknowledgement of registration. Then an administrative
body’s reaction follows, which includes checking permissibility and validity of an application. Within the
period of three days an administrative body checks permissibility of an application and, in the event that a
registered application does not comply with the paragraphs determined by GACG, administrative proceeding
is discontinued without checking its validity.

In practice frequent are cases when an interested party submits an application concerning issuance of
an administrative act to an unauthorized administrative body. Pursuant to Article 80 of GACG, if the latter
ascertains that solving of the issue indicated in the application is out of its competence, it is obliged to
determine by itself what administrative body’s leadership solving of the issue refersto and, no later than
within aperiod of 5 days, send the application to it with enclosed materials, without any instructions having
to do with solving of theissue designated in it. Peculiarity of the administrative law consistsin the fact that
determination of the authorized body is not considered as a duty of an interested person. In practice quite
frequent are cases when application of this article represents a difficulty, and many practical examples are
the evidence of that.

In launching of administrative proceeding, prior to a comprehensive consideration of circumstances of
the case, GACG abligates an administrative body to render legal assistanceto an interested party. It should
also give an explanation of his’/her rights and obligations in the course of consideration of the case,
familiarize him/her with the order of consideration of the application, type and period of proceeding, aswell
asto explain what reguirements his/her application should comply with. Before we switch to the following
stage of administrative proceeding, particularly comprehensive consideration of the case, we cannot but
mention thefact that Article 86 of GACG determinesthat everybody hastheright to enter into rel ationships
with an administrative body by the agency of a representative and with assistance of a defense attorney.
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This represents aright and not an obligation of an interested party. An administrative body cannot oblige
aparty to appoint arepresentativein implementation of administrative proceeding, but there are caseswhen
participation of arepresentativein administrative proceeding isindispensable:

- Inthe event that an application was submitted by more than 25 persons, within the period determined
by an administrative body the persons that signed the application appoint one representative who is
authorized to enter into relationship with the administrative body (Article 89 of GACG). Thisrepresentative
can be either one of the interested parties that signed the application or any other capable physical person;
itisalso possiblethat theinterested partiesmay fail to reach an agreement concerning theissue of appointment
of arepresentative. InthiscaseArticle 90 of GACG, which isentitled as“ Appointment of arepresentative at
the initiative of an administrative body” determines that the first person that signed the application is
automatically considered as a representative of the interested party. This article represents an addition to
and continuation of Article 89 of GACG. Proceeding fromthat, | do not consider separate existence of Article
90 asjustified.

- If the application was submitted by a person that has no permanent place of residence in Georgia.
Article 88 of GACG determinesthat “an interested party, that participatesin administrative proceeding and
has no permanent place of residencein Georgiaor isregistered without indication of the address, isobliged
to appoint within the period of 3 daysfrom an administrative body’s demand a capabl e person registered at
acertain address in Georgia as a representative to whom all documentsintended for him/her will be sent.”
Making of such demand is possible in the event that issuance of an administrative act with observance of
all requirements of the law isimpossible without participation of arepresentative. If an interested party has
no permanent place of residence, the law obliges him/her to appoint a representative to whom documents
related to administrative proceeding should be sent. In this article we have to do with confusion in notions.
In spite of the fact that anotion “representative” isused in the article, the matter concerns not so much the
appointment of a representative, but indication of a person to whom official correspondence should be
sent.»®

One of important rights of an interested party, besides participation in administrative proceeding by the
agency of arepresentative, is the right of challenge. If an application concerning the challenge was not
submitted within two days from launching of administrative proceeding, an administrative body, as far as
the issue to be solved is concerned, is commonly obliged to collect all information, documentation being
significant to the case, thoroughly examine the circumstances and make adecision on the basis of assessment
and juxtaposition of these circumstances. A decision made by an administrative body should be not only
lawful, but also expedient. In practice frequent are cases of administrative bodies’ decision-making without
examination of circumstances of the case, which is absolutely inadmissible. It is obliged to accept an
application or motion submitted by aparty, examineitspermissibility and validity. If, asaresult of examination
of anissueby an administrative body, it turns out that an application or motion isimpermissible or insufficiently
grounded, an administrative body is authorized not to take further action onit. Before making this decision
it is obliged to examine the issue and substantiate the refusal. Examination of a case's circumstances is
regul ated by Article 96 of GACG, Paragraph 2 of which hasthefollowing wording: “Itisinadmissiblethat a
circumstance or fact, which has not been examined by an administrative body pursuant to the order established
by the law, should serve as a basis for issuance of an individual administrative legal act”. This norm is
already envisaged by Paragraph 5 of Article 53 of GACG and hasthefollowing wording: “ An administrative
body is not authorized to base its decision on circumstances, facts, evidence or arguments that were not
studied or examined in the course of administrative proceeding”. Based on comparing of the content of the
two articles' paragraphs, it isclear that they are identical and that reiteration takes place.

It is possible to examine circumstances of acase best of all when interested parties have an opportunity
of participation in administrative proceeding and expressing their considerations having to do with

6Z. Adeishvili, G. Vinteri, D. Kitoshvili. Comments to General Administrative Code. Thilisi 2002. p. 215.
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circumstances of a case. The law envisages both mandatory and voluntary participation of an interested
party in administrative proceeding. Participation of an interested party ismandatory if an interested party’s
legal status deteriorates as a result of the decision to be made as a result of administrative proceeding. In
this case an administrative body is obliged to notify a person of launching of administrative proceeding and
providefor hig’her participationinit. However, in practice frequent are cases when this requirement envisaged
by Paragraph 2 of Article 95 of GACG isviolated. There are alot of glaring examples of the facts when
interested persons are informed only after the decision has already been made or via mass media. On the
contrary, participation isvoluntary if aninterested party’slegal status does not deteriorate asaresult of the
decision to be made as a result of administrative proceeding. In this case an administrative body is not
obliged to notify an interested party of launching of administrative proceeding.

Making a decision with respect to the issue being in administrative proceeding represents the following
stage of administrative proceeding. An administrative body is obliged to issue an administrative act within
aspecified period of timefrom themoment of launching of administrative proceeding. It should be emphasized
that, when administrative proceeding is launched at an administrative body’s initiative, the Code does not
limit it by a specified period of time for issuing an administrative act. However, in this case transitory
provisionsof aspecial law or by-law, or an administrative act of a superior administrative body may envisage
the period of time during which an administrative act should beissued. The matter stands differently in case
of administrative proceeding launched on the basis of an application. The Code determines that, if an
administrative act does not concern athird person, it should beissued no later than 15 days after submission
of the application. A general period of administrative proceeding is one month, but in some cases an issue
maybe so difficult that alonger period of time is necessary for its solving since, in anumber of cases, itis
required to collect evidence, carry out expert examination, etc. The total period should not exceed three
months. Asfar asreference time counting is concerned, we believe that Article 15 and Article 94 of GACG
contradict each other. InArticle 15 of GACG it issaid that legal holidays and nonworking days established
by the labor legislation of Georgia are not reckoned in counting of periods of timeindicated in this Code.
However, pursuant to Paragraph 1 of Article 94 of GACG, appliedin counting of timeisthe order established
by Articles59-60 of Civil Procedural Code of Georgia, according towhich “aperiod of fulfillment of anaction
related to administrative proceeding is determined by an exact calendar date...” (Article 60 of GACG).

Therefore, itisclear that Article 15 and Article 94 of GACG differently determinethetime counting order
and are evidently at variance with each other. We believe that the discrepancy existing in these articles
should be eradicated by means of introduction of a respective amendment. Besides, let us also dwell on
Paragraph 1 of Article 94 which, with respect to time counting, points out articlesfrom 59 to 69 inclusive of
Civil Procedural Code of Georgia. In our opinion, among them there are articles that have nothing to do with
administrative proceeding. For instance, Article 65 of Civil Procedural Code of Georgia“ Renewal of Proceeding
Period” saying that “the period of time determined by thelaw for fulfillment of aprocedural action, if thelaw
does not envisage otherwise, can be renewed by the court if it considers that a procedural action was not
fulfilled for avalid reason. Circumstancesindicated in Part 3 of Article 215 of this Codewill be considered as
avalid reason.” According to Paragraph 4 of Article 94 of GACG, period of timemissed for avalid reasonis
renewed by an administrative body. Proceeding from that, we consider it expedient that Paragraph 1 of
Article 94 of GACG should only contain Articles 60 and 61 of Civil Procedural Code of Georgia.

Interesting istheissue of renewal of the missed period of timewhich isalso determined by Article 94 of
GACG —if aninterested party missed the period of time set by the law or an administrative body owing to
force majeure circumstances, illness, an administrative body’s fault or for some other valid reason, in this
caseit should submit awritten application concerning renewal of the missed period of time no later than 15
days after eradication of the aforementioned circumstances. The application should be enclosed with
respective documents and material s confirming the existence of avalid reason for missing the set period of
time. An administrative body will consider an application concerning the missed period of time within 5
days. Here we cannot but mention an inaccuracy or technical mistake existing in Part 6 of the same article.
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The point is that an administrative body is obliged (since the words “ should be renewed” is indicated in
Paragraph 2 of Article 94) to renew the period of time missed for avalid reason, at the sametimeit isindicated
in the aforementioned Paragraph 6 that an administrative body is also authorized to renew aperiod of time
set by the same administrative body and missed by an interested party for a valid reason, if that is not
prohibited by the law and does not inflict damage to a third person’s rights or legitimate interests. In our
opinion, if welogically explain thisparagraph, it should contain theword “invalid” instead of “valid”, which
gives an opportunity to renew a period of time set by an administrative body that was missed for invalid
reason, if that isnot directly prohibited by aspecial law or does not inflict damageto athird person’srights
or legitimateinterests.

An administrative act issued as a result of administrative procedure must contain substantiation. It is
substantiation, by means of which it should be explained to an interested party why an administrative body
made such decision and what legal or factual reasoning it isbased on. An act should also contain information
on possibility and order of appeal. An administrative act will not comeinto effect if theinterested party does
not familiarizeitself withit. Therefore, with the purpose of itscoming into effect, it isnecessary that it should
be handed over to the interested party or published in accordance with the order envisaged by the Code.

The following type of administrative proceeding is formal administrative proceeding, on the basis of
which an individual administrative-legal act isissued only in the event that it is directly envisaged by the
law. However, for thetime being thereisno such law in Georgia. Thistype of proceeding is mainly founded
on the basis of ordinary administrative proceeding. Participants of formal administrative proceeding are
only persons whose interests directly concern the issue to be solved. In case of formal administrative
proceeding, participation of an interested party differs from ordinary administrative proceeding. An
administrative body isobliged to notify all interested parties of launching of formal administrative proceeding
and provide for their participation in administrative proceeding. Participation in formal administrative
proceeding is aright but not a duty of interested persons. The main difference of ordinary administrative
proceeding from formal one is that the decision making procedure is formalized in general and take place
only on the basis of ora hearing, on account of which it is often called “quasi court proceeding”. “Oral
hearing session basically resembles a court session. An ora hearing session, like a court session, has a
chairman that opens a session and announces which case will be considered. The chairman of an ora
hearing session ascertains which of the persons summoned with respect to the case to be considered is
present, whether notifications were handed over to the persons that are absent and what are the reasons for
their absence. The chairman establishes personalities of those absent and checks the authority of
representatives.”” An oral hearing isapublic one, it should not last longer than one working day. Publicity
does not mean that representatives of public at large are entitled to participate in consideration of a case.
Minutes of an oral hearing should made, which will providefor an exact reflection of opinionsexpressedin
the course of the hearing and the situation existing at the session. An administrative body should issue an
individual administrative-legal act within the period of five daysfrom the moment of holding of ahearing.

The following type — public administrative proceeding; due to the fact that not only interested persons
entitled to participate in the process of issuance of an administrative act but also representatives of public
at large have the right to take part in it, and also due to existence of oral hearing, it resembles a court
proceeding. Thistype of administrative proceeding is applied in case of solving of complex issues, that is
the ones where it is necessary to hear many participants, consider different views and carefully assess
public and privateinterests. Therefore, public administrative proceeding isatype of administrative proceeding
that most of all provides for participation of both interested parties and public at large in the process of
issuance of an act. Thisis one of the factors by which this type of administrative proceeding differs from
other ones.

'P. Turava, |. Kharshiladze. Administrative Proceeding. “Meridiani”. Thilisi. 2006. pp. 117-118.
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Pursuant to Article 115 of GACG, an individual administrative-legal act isissued by means of public
administrative proceeding only if that is directly envisaged by the law. In thisrespect they single out three
cases when the law envisages a possibility of application of this type of administrative proceeding.

1% Issuance of individual administrative-legal acts related to disposal of state or municipal property,
licensing, granting of permits having to do with environmental protection and construction, standardization
and distribution of telecommunicational frequencies.

1% If that is not directly determined by the law but, proceeding from specificity of an individual
administrative-legal act, hasto do with the interests of awide range of persons. For instance, adecision on
construction of an urban motorway or aradioactive waste storage, which will have an effect on legitimate
interests of the persons living in the vicinity of these units.

1% “ A clause on making adecision asaresult of public administrative proceeding can also be included
inindividual laws.”®

Therefore, in a number of cases the law concretely defines and gives an exact list of the issues that
should be solved by means of public administrative proceeding and, on the contrary, when it does not give
a concrete definition and only points out to the interests of a wide range of people.

It isalso interesting whether it is necessary to apply public administrative proceeding in consideration
of, for instance, all construction-related issues and, accordingly, for granting of permits. Let us draw the
following example: if a person decided to build a house in the centre of a city, thisissue is sure to require
solving by means of public administrative proceeding, but whether it is necessary that the issue should be
solved in the order of public administrative proceeding if the same person decided to build ahousein some
unpopulated and abandoned village.

Public administrative proceeding, like formal administrative proceeding, is founded on the basis of
ordinary administrative proceeding. However, there is a number of peculiarities that differentiate it from
other types of proceeding. So that broad masses of the population should be able to take part in the process
of issuance of an act, an administrative body is obliged to publish a notice concerning presentation of
documentsfor public familiarization.

Spreading of information on public administrative proceeding gives the parties an opportunity of
familiarization with the material s presented for public familiarization. Everybody has the right to become
acquainted with the information presented for public familiarization and get copies of these documents.
Familiarization with information should take place in the body where administrative proceeding takes place,
though, on the basis of a grounded decision, familiarization with this decision is possible in another
administrative body aswell, with the consent of the latter one. Everybody also hasthe right to submit their
written considerations concerning theissuance of anindividual administrative-legal act within 20 daysfrom
the moment of presentation of a notice or a draft of an individual administrative-legal act for public
familiarization. An administrative body carriesout registration of this consideration and, within the period of
one day, sends it to another respective body and a public exert.

Pursuant to Article 119 of GACG, an administrative body is obliged to prepare a draft of an individual
administrative-legal act within one month from the moment of registration of an application or within other
period determined by the law. This period is a very short one, since public administrative proceeding
includes such enduring stages as. publication of a notice, presentation of considerations, sending for a
conclusion, examination of circumstances of a case, etc. At the same time administrative proceeding is not
always launched on the basis of an application, in some cases it can be launched by issuance of an
administrative act. As for publication of a draft, it is very important since the public gets preliminary
information on an administrative body’s possible decision, but its existence does not mean that an
administrative body issureto finally makejust thisdecision. It ispossible that significant amendmentswill
beintroduced to the prepared draft after the oral hearing. Holding of the oral hearing itself takes place within

8P. Turava, |. Kharshiladze. Administrative Proceeding. “Meridiani”. Thilisi. 2006. p. 121.
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the framework of formal administrative proceeding, with observation of the rules envisaged for the oral
hearing by the Code, but with the distinction that not only interested parties but any person hasthe right to
present considerations and take the floor during the oral hearing in public proceeding, and with the similarity
that issuance of anindividual administrative-legal act does not take placein the process of oral hearing, but
within acertain period of time. However, this period makes up not five, but ten days. Since “ awide range of
citizensisinvolved in the decision-making process, it islogical that the adopted individual administrative-
legal act should also become known to the public at large.”® That iswhy the law’simperative requirement is
that the adopted act must be published.

Interesting is administrative proceeding in a collegial administrative body that issues an individual
administrative-legal act according to the order of ordinary administrative proceeding. Taking into account
some peculiarities, it considers applications submitted to this body and makes collective decisions at its
sessions with participation of this body’s members that are preliminarily notified of the time and place of
holding of the session, aswell as of its agenda. This body’s official announces the session open or closed,
and in case of hig/her absenceit isdone by an appointed or elected chairman of the session. Sinceacollegial
body makes decisions collectively, Paragraph 2 of Article 105 of GACG determines that “a collegial
administrative body is authorized to make a decision if its session is attended by more than a half of its
members, but no less than 3 ones.” This article is manifestly at variance with the notion of a collegial
administrative body, whichisdetermined by Paragraph “B” of Article 27 of GACG and envisages morethan
1 person, which, in our opinion, is not correct. As for Paragraph 2 of Article 105, it also contains an
inaccuracy. Pursuant to it, adecision is made when morethan ahalf of acollegial body’smembersattendits
session, but no less than three members. In the event that a collegial body consists of three members, all
three members must attend the session so that an issue should be solved. Thisnormissignificantly limiting
and, according toit, even one member of acollegial body can block adecision that is objectionable to him/
her by non-appearance at the session. We consider it expedient that in future an amendment should be
introduced to Paragraph 2 of Article 105 and that it should be formulated without the words “but no less
than threemembers”.

In the course of holding a session, a collegial administrative body makes minutes of the session. The
session’s minutes is signed by the session’s chairman and the secretary, if a person having such functions
exists in the body. The persons that signed the session’s minutes bear responsibility for its correctness.

Chapter 11 of GACG regulates the order of issuance of an individual administrative-legal act by an
independent body, which impliesthat, proceeding from public interests, decisions on most important issues
should be made not by an administrative body, but an independent body consisting of one or severa
physical or legal persons having respective qualification. Therefore, important issues are solved by an
independent body. Noteworthy is the fact that this body is not called an independent administrative body,
i.e. even from the name it can be seen that it should be impartial and objective and, of course, staffed with
qualified and experienced cadres. An independent body is designated on the basis of a tender, by an
administrative body in the competence of which is solving of the given case. The main purpose of an
independent body’s right to issue an individual administrative-legal act is that a possibility of making
subjective and biased decisions on most important issues should be maximally ruled out.

Chapter 11 of GACG determinesthat an independent body issues an administrative-legal act according
tothe order envisaged for administrative proceeding by this Code, and determines two moments of issuance
of an act by it. The first one is mandatory, when the law directly obliges an independent body to issue an
administrative-legal act on the following issues:

1. Granting of concession, if the price of concession exceeds 250000 GEL .

2. Making of adecision on privatization of state property, if the price exceeds 100000 GEL.

9Z. Adeishvili, K. Vardiashvili, L. lzoria, N. Kalandadze, M. Kopaleishvili, N. Skhirtladze, P. Turava, D.
Kitoshvili. Text-Book on General Administrative Law. Publishing Training Center. Thilisi 2005. p. 248
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The second moment is a voluntary one, when the President of Georgia is authorized to designate an
independent body for consideration of an administrative complaint.

In spite of the fact that this chapter of the Code determines setting up of an independent body with the
purpose of issuance of an individual administrative-legal act, in practice we shall not come across the
realization of the articles given in this chapter. Actually, they have not been implemented in Georgia, i.e.
these are dormant articles.

The provisions being regulated by Chapter 11 of GACG are very relevant and must be enabled. In
democratic foreign countries a number of independent bodies has been set up and they successfully cope
with the charged functions and actively participate in solving of many important issues.

Therefore, the purpose of the present article’s existenceisashort review of organization of administrative
proceeding being regulated by the General Administrative Code of Georgiaand its comparing with the real
practice.
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ZURAB DZNELASHVILI
Sudent of theHigh School of Justice

RESUME
ON SOME LEGAL ASPECTS OF TAX CONFIDENTIALITY

Tax confidentiality isalegal institute regulated by the Tax Code of Georgia. It isacertain novelty in our
legal space introduced by the new version of the tax Code. In order to understand a meaning of a legal
importance of the tax confidentiality, it is necessary first of al to find its due place in the typology of the
secret-containing information

Tax legidlation of Georgiadoes not indicate directly acategory of the secret information to which the tax
confidentiality may belong. This, in its part proves a necessity to estimate analytically and study-in the
aforementioned legal ingtitute. Thisisamain purpose for which the given work has been prepared, published
and submitted to alarge public for reviewing.

The Condtitution of Georgiacoversfour categoriesof the secret-contai ning information: personal, commercial,
governmental and professional. These categories are explained in the General Administrative Codeand the Law
of Georgian ,,On Freedom of Speech and Expression of Views’. Wethink that thetax confidentiality standscloser
to the professional secret and meets amost al requirements established towardsit.

A subject of obligation to keep secrecy of the taxpayers-related information filed with the tax authorities,
is an officer of such tax authority, while the object of the same obligation is the information obtained by
such officer in the course of performing of his/her officia duties. Thus, Article 122 (,,Tax Confidentiality”) of
the Tax Code of Georgiadeterminesthe obligation of non-divulgence towardstheinformation being obtained
by the tax officerswhen performing their official duties, only. Thisisthefirst precondition for placing of this
type of information in the category of professional secrets.

Thetax liability is considered to be the monetary liability, sinceitisinall casescal culated and performed
in GEL So, itisclear that any and all information concerning the monetary obligation, isrelated to finances.
Therefore, any information/document kept with the tax authorities regarding a taxpayer for determining a
size of hig/her tax liabilities and fulfillment of the same, is the one involving the finances and property
ownership state of ataxpayer and, according to Point 2 of Article 41 of the Constitution of Georgia, such
information shall be considered as the personal secret. Thisis the second precondition for placing of this
type of information in the category of professional secrets.

Thus, when reading the whole text of this work made in Georgian, a reader can agree with us and
concludethat thetax confidentiality as legal institute meetsall the criteriaestablished by thelegislation for
the professional secrets, namely, 1 —thisinformation belongs to the personal secrets of ataxpayer; and 2 —
thisinformation becomes known to atax officer in the course of performing his/her official duties.
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KETEVANTSKHADADZE
Post-graduate Sudent of Thiliss State Univer sity

ADMINISTRATIVE OFFENCEAND ITSDELINEATION FROM CRIME
1. Introduction

Theunity of material characteristic of the concept of crime on one hand and the object of administrative
offence on the other, made the legislator and legal scholarsface the problem of delineation of the crime and
offence. The issue of delineation of crime and administrative offence is quite problematic not only from
theoretical, but also practical viewpoint aswell. Dueto its nature, the institute of administrative offenceis
anissueof currentimportance, asfar asit hasatight linkage with the institute of crime. It should be pointed
out that the problem of administrative offences and administrative liability gains special significancetoday,
asfar as currently anew legislation of administrative offencesis being established.

Thispaper aimsat promoting the problem of delineation of administrative offence and crime, the objective
criterion that can create the basi sfor making distinctions between these two viol ations of law. | will focuson
the evolution of legal opinionsin regards the delineation of offence and crime.

Itisobviousthat it isnot difficult to qualify an action as a crime or administrative offence according to
the formal feature; the action is stipulated in the Criminal Code or any other legislative act. However, this
cannot tell us on what grounds the legislator assumes an action to be a crime or an administrative offence.
The problem of delineation of crime and administrative offence can emerge at the stage of lawmaking and
application of law as well. In some cases, the characteristics of administrative offences and the crime, as
specified by the law, are so much like each other, that it is quite difficult for the user of the law to provide
exact qualification for the action.

2. Problems of Delineation of offencefromcrime

This problem has always represented an issue of current importance for the continental law. Indication
about theideathat only the societally dangerous act can be regarded asacrimeisprovidedin thelegidative
acts of the very first year of the Soviet government. In thefirst codified legal actsthereisaclear reference
to the specific material characteristic of the concept of crime, on the danger it posesto the system of public
relations. In accordance with the Article 6 of the Criminal Code of Georgiaof 1923, any action or inaction,
posing danger to society would be considered to be a crime, committed against the legal order. Of course,
the concept of crimewas not perfect that time, and it wasincorrect to make reference that any action, posing
danger to the Soviet legal order would be considered acrime. Asfar asthelegal order can be broken by the
administrative or disciplinary violation, or a civil delict, which cannot be equalized with the crime. Since
then, societal dangerousness — as an element constituting the crime, has been inputted into the definition
of the concept of crime by all the subsequent criminal codes.

In contemporary criminal and administrative law the main criterion for delineating crime and offenceis
the dangerous nature of violation of law that may be societally dangerous. All the legal violation implies
more or less degree of societal dangerousness at some extent. Any violation of law, committed against
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particular public relations, breaksthelegal order. It isworth pointing out that the essence of violation of law
is reflected in the degree of societal dangerousness of the action committed against the law. The crimeis
distinguished from the offence by the degree of its societal dangerousness. This creates the grounds for
delineating crime and administrative offences, and, correspondingly, their systematization in respective
legal acts. It istrue that while defining the administrative concept, the Code of Administrative Offences of
Georgia does not provide the characteristic sign — societal dangerousness; however, this does not mean
that the administrative offence does not represent an action that is dangerous for the society. All the
violations of law, with their essence, include certain danger to the society. Societal dangerousness, as a
material sign, ischaracteristic to any violation of law.

Thereisaquestion: How can thelegidator delineate crime fromoffence, if both of themare characterized
with societal dangerousness?

The law and legidlation distinguish between the nature and extent of societal dangerousness. The nature
of societal dangerousness — this is a qualitative indicator of the violation of law, and the extent of — the
guantitativeindicator?. The nature of societal dangerousnessis defined by the meaning of public relationship,
which is breached by the violation of law, i.e. the object of the violation of law. Asfor defining the extent of
societal dangerousness, various factors are taken into consideration, such as the gravity of the result caused
by the violation of law, volume of possible harm, time, place, circumstances of violation of law, etc.
Correspondingly, the more the public value of the object of violation and the volume of the possible damage,
the more possible it is to prove the increased societal dangerousness caused by the action, and vice versa.

It should be pointed out that the degree of societal dangerousnessfindsitsfinal reflection mostly in the
sanction of the norm. The more strict punishment is envisaged by the sanction, the more it is possible to
delineate the violation that includes the societal dangerousness.

Criterion for delineating the administrative offence is provided in the Article 166 of the Law on
Administrative Offences of Georgia?, which refers to the minor hooliganism, and the Article 239 of the
Criminal Code of Georgia, which also refersto hooliganism. The criterion for making distinction between the
two articlesis the gross violation of the public order. The administrative offence is a minor hooliganism,
which disturbsthe public order and the peace of citizens, and the same action, which, if committed through
violence or threat of violence, representsacrime. Besides, the criterion for distinguishing the administrative
offenceisprovided intheArticle 119 of the Code of Administrative Offences of Georgia, which refersto the
violation of rules of transportation facilities. The violation of the law foreseen in the part 8 of thisArticle,
which was resulted in the minor damage of a transportation facility, commodity, motorway, road or other
construction, also the slight harm to property or human body — " minor damage’, i.e. the extent of the caused
damage isthe distinguishing element, which makes the administrative offence different fromthe crime. As
for the analogous offence causing more serious damage, it is qualified as the crime (Article 276 of the
Crimina Code of Georgia).

The legislator should define an unbiased criterion for delineating the crime and administrative offence,
which should not depend on the subjective perception and eval uation of the action. In the examples provided
above, the criterion for distinguishing between the administrative offence and crime should be objective.

3. a) Separation of Crime and Administrative Offence in the German Law

Inthe German law, theissue of inter-reference of crime and administrative offence, and their delineation
represents one of the basic issues of administrative and criminal law.

1See: L. Surguladze, Criminal Law, Crime, Thilisi, 1997, p.49.
2See: Code of Administrative Offences of Georgia, adopted on December 15, 1984, as of March 11, 2008.
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Challenges of these issues are generated by the dual nature of the legislation of administrative offences
of the Federal Republic of Germany, and with itscloselinkage with thefield of criminal law.

In Germany, at first stage the normsthat regulate various public spheres, have the nature of criminal law.
As far as for this period the notion of administrative offence has not existed yet, correspondingly, the
sanctions of criminal justice used to be applied for any violations of law. Little by little, offences that
contained less societal dangerousness appeared alongside the grave crimes in the legislation, and,
correspondingly, application of sanctions of criminal law against them looked unfair and strict. On one
hand, this process influenced the establishment and devel opment of the theory of delineation of crime and
administrative offence, and, on the other hand, on the theoretical and scientific research of the institute of
administrative offence.

As one of the judgments of the German Federad Constitutional Court has it?, delineation of administrative
offencesfrom crimeswasobservedin 1870inthe Criminal Codeadopted by Reichstag. Obvioudly, by that timethere
was no clearly defined legd line drawn between the admini strative offence and the crime, though, despite this, the
formal difference between the crime and administrative offence was present in thelegid ation long time ago.

Inthe German legal science, the most famous theory regarding the delineation of administrative offence
and crime isthe theory of an outstanding German scientist D. Goldschmidt, who is considered the founder
of German administrative law. Goldschmidt,stheory contained proofsthat there was an independent unlawful
action, which, with itslegal nature would be different from crime. Asthe result of hisresearch, he regarded
an administrative offence as apart of criminal law in the broad meaning, and an institute of administrative
law in the narrow meaning. Goldschmidt proved the necessity to ingtitute a clear difference between the
administrative delict and crime’. Followers of Goldschmidt,stheory E. Wolf and H. Lang confirmed that from
theformal viewpoint the administrative offence belongsto criminal law (with the broad meaning of criminal
law), and from the material viewpoint —to administrative law (judging from the nature of interests of the
administration (government))®. Goldschmidt,s some ideas found reflection in the draft Criminal Code of
Germany (1909, 1911). Inthese draftsthereisan attempt of formal delineation —of the crime (Verbrechen) and
minor crimes (Vergehen) inthefirst part of the code, and in the second part — of the offences (Ubertetungen).
Goldsmith,sideasl|aid afoundation for thefirst German Federal Law on Administrative Offences of 1952.

b) Present-day concepts regarding the delineation of crime and administrative offences (after the
reform of criminal justice (1950-60))

Congtitutional-legal practice of Germany and development of legidlation greatly influenced thetheoretical-
scientific research of administrative responsibility. Asthe result of studying the essence of two violations
of law and their distinguishing features, there were modern concepts generated among the scholarsregarding
the delineation of crimeand violation. However, it should be mentioned that the principles of newly formed
concepts do not differ from the already existing concepts.

Among these concepts an interesting modern concept belongs to the professor A. Wimer. Wimer
discussed the relevance of administrative offence and crime in the form of aformula. He based thistheory
ontheethical values of violations of law (ethnische Wertvollen), and thisor that action would be considered
in relevance with these values and then it would be qualified as either crime or administrative offence.
Correspondingly, gravity of action was defined on the grounds of evaluation of ethical values.® Thistheory

3 BVerfGE 23, 113

4J. Goldschmidt, Das Verwaltungsrecht: eine Untersuchung der Grenzgebiete zwieschen Strafrecht und Verwaltungsrecht
auf rechtsgeschichtlichen und rechtsvergleichenden Grundlage, 1902, S.342.

°H. L ang, Verbandsunrecht: Beitrage zur gesamten Straf recht-wissenschaft., 1966, S. 49-57; Wolf E., Die Stellung der
Verwaltungsdelikte im Strafrechtssystem, 1930, Bd.2, S.516.

SA. Wimmer , Straftat und Ordnungswidrigkeit // NJW., 1957, S.1169.
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found its reflection in the criminal and administrative law of Germany. Contemporary explanation of this
theory isthat the difference between these two basic viol ations of law —thisisasocial morale (Sozial ethik).
Correspondingly, the“morally indifferent unlawful action” should be understood as administrative offence.
Theviolations of law somehow cause damage to the society with different extent, and, correspondingly, it
isnot justified to apply sanctions of criminal law against all the actions. Wimer,stheory is strengthened in
the practice of the Federal Constitutional Court of Germany. The Federal Constitutional Court of Germany
stated in itsjudgment #18 of February 4, 1959, that a characteristic feature for the administrative violation of
law is “its moral and ethical indifference” and correspondingly defined that, due to these features; the
administrative offence cannot violate human rights and freedoms.”

We cannot regard the differentiation between the crime and offence as absolute only with the morale
feature. | think theweak argument of Wimer,stheory isthat it isnot enough to consider only the morale and
ethicsascriteriafor delineating the crime and admini strative offence. Such eval uation hasamore philosophic
grounds rather than legal. In any case, the crime and even the delict of minor importance is an immoral
action, inconsistent with the morale and ethics. Characteristics of this action can be evaluated asacommon
feature of administrative offences.

It isinteresting to see what the position of German criminalistsisin reference to thisissue. The theses
compiled by |. Reneberg, R. Schtiller, H. Weber should be pointed out specifically. The authors of these
theses think that the category of “societal dangerousness’ cannot be used as a correct characterization of
the social essence of violations— majority of punishable actions, asfar as this feature does not correspond
to the minor feature of violations. They think that unification of various types of punishable actionsin one
concept of criminal action, and their characterization according to the common feature of “societal
dangerousness” isnot reasonable, asfar astheresult of such unification, the qualitative difference between
crime and offence — two main groups of punishable actions will be hidden and disregarded, which will
disturb correct administration of criminal justice.®

Later, alaw on Administrative Offenceswas passed in Germany in 1952, which ultimately strengthened
the offence independent from criminal justice — in the form of an administrative violation of law
(Ordnungswidrigkeit). Besides, thislaw imposed aliability for administrative offencesin the form of afine
(Geldbusse), and regul ated the separate administrative proceedings (Bussgel dverfahren)® for administrative
offences. There is no mentioning in the law of the criteria according to which this or that action can be
considered to beeither criminal or administrativeviolation of law. Thelaw defined that only the administrative
responsibility is defined in the form of afine for administrative offences.’® On the grounds of this norm we
canjudgetheimportant criteriathat enable us separate the crime from administrative offences. It should be
pointed out that despite the law on Administrative Offences has been adopted, still, thisissue remainsto be
problematic and it isdifficult to draw aline of demarcation between crime and administrative offences.

¢) Legal positions regarding the delineation of crime from administrative violation of law in the
judgments of the Federal Constitutional Court of Germany.

It should be pointed out that while studying the issue of separation of crime and administrative offences,
it is not enough to consider only theoretical concepts, but it is needed to discuss the attitudes and positions

"BVerfGe9, 167 (171); Eb. Schmidt, DRZ 1948, 412 (414); R. Schmitt, Ordnungswidrigkeitenrecht, S.11.

8H. Weber, Zum Begriff der Straftat im kiinftigen Strafgesetzbuch, “ Staat und recht”, 1963 .110. S. 72-73.

SFor now, it is formally possible to separate the criminal offence from the administrative violation of law, Nach R.
Schmitt, Ordnungswidrigkeitenrecht, S.14; vgl. auch Weber, ZStW 92 (1980), S.313; Maurach/Zipf, AT 1, 81 Rn 32.

1°Gesetz liber Ordnungswidrigkeiten (OWiG), art.1.

1See: BVerfGe 9, 171.
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whichwere established in the course of judiciary practice. From theanalysis of Federal Constitutional Court of
Germany it isclarified that the court assesses not only the moral-ethical side of violations, but also itsmaterial
sideaswell. The Court aso confirmed the scholars, opinion that while separating the crime and offenceitis
necessary to consider the societal dangerousness as one of the significant elements of violation of law.*

In one of its judgments the Federal Constitutional Court of Germany confirmed the autonomy of crime
and offence and clarified that “unlike crime, the administrative offence does not represent an insignificant
crime in al the cases, but - it is an insignificant delict.2 The Constitutional Court pointed out that the
differentiating line between the crime and offence should be defined by the legislator for every particular
case, considering the historical situation and constitutional-legal assessment.®

Constitutional practice of Germany provesthat there are different opinions among the federal bodies of
Germany regarding the issue of separation of crime and offence. In the motivation part of the judgment of
Constitutional Court of July 16, 1969 there is a position of Hessen, the prosecutor, stating that turning a
crime into an administrative offence is only a change of the name as far as there are no clear criteriafor
delineation.™ Federal Constitutional Court of Germany defined that transferring the crimein Administrative
Offences is not exhausted only by changing its name, but in case of committing an unlawful action, the
negativefinancial outcomeswill be changed aswell (afinein accordancewith thecriminal legislationand a
finein accordance with the administrative law). Difference of these sanctionsisfound in thefollowing: this
isatype of punishment for dangerous action and only the court can imposeit. It is considered as aliability
of a violator to reimburse the unlawful action s/he has committed, with money. Correspondingly, it is
possible to delegate the right to impose the fine to the jurisdiction of administrative bodies.

This decision strengthened the opinions of many German scholars about the idea that the legislator
should define the limit of relevance of sanctions reasoning from every single case, and the body that
exercised the constitutional control should verify the constitutionality of the judgment made the legislator.

Thus, Federal Constitutional Court of Germany has stated its position many times in regards to
contradictory normsof criminal and administrativelaw and correspondingly thelegislator was asked to find
the remedy for these gaps.

It can be concluded from above that the German legal doctrine definesfollowing criteriafor delineating
the crime and offence: extent of societal dangerousness of the action; moral-ethical values of the society;
bodies dealing with the cases of violations of law; defining respective sanction for the violator.

5. Judgment of the Constitutional Court of Georgia dated December 15, 2006

Thejudgment® of the Constitutional Court of December 15, 2006 issignificant asfar as, reasoning from
the appealed norm, alongside the constitutionality of the appealed norm, the Constitutional Court had to
discusswhat kind of violation of law was present, whether it was an administrative offence or acrime.

With the purpose of recognizing the norms as unconstitutional, one of the arguments of the appellant
included the following circumstance: with its contents, breaking the order in the courtroom and sentencing
the person for thisviolation of law —up to 30 days of imprisonment —thisisan administrative responsibility
and this should be stipulated in the Code of Administrative Offences.

In thisjudgment the Constitutional Court makesreferenceto the Decree of July 26, 2006 of the Supreme
Court of Georgia, wherethe violation of law, foreseen in the disputable norm, in asimilar way, isrecognized

1°See: BVerfGe 22, 73.

13See: BVerfGe 22, 49

4See: BVerfGe 27, 18

®Judgment of the Constitutional Court of Georgia of December 15, 2006, case #1/3/393.397, Citizens of Georgia—
Vakhtang Masurashvili and Onise Mebonia versus the Parliament of Georgia.
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as administrative offence. The Supreme Court decided that thisviolation, judging fromitslegal nature and
considering the actual circumstances of the case, was an administrative offence. The court also stated that
any action that causes violation of order at court represents an administrative offence regardl esswhich part
of the procedural law defines procedures for imposing aresponsibility for the violator.

The Constitutional Court defined that determination of the type of a particular violation of law does not
represent acompetence of Constitutional Court. Consequently, the court should not define what the type of
offence isin the disputable norm — criminal or administrative, but it pointed out that when the legislation
decides to introduce the measures such as arrest, first of all, the contents of the law violation should be
clearly defined, for which thismeasureisapplied. Besides, it should absolutely and clearly bedifferent from
other types of offences and respective responsibilities imposed upon the same object.

| sharethe position of the Constitutional Court that it is necessary to observe these conditions, asfar as,
onone hand, violator should exactly know for what kind of violation s’/heisgoing to be arrested, and on the
other hand, the imposer of punishment (judge) should be able to use respective norms correctly and
adequately. We should point out that in our legislation we often face ambiguous and unclear norms. From
this particular case it followsthat it is necessary to strictly delineate the spheres of legislation of criminal
and administrative justice, asfar as, firstly the law should be accessible, foreseeable and precisely defined,
and it should also imply the guarantees for being protected from therisk of arbitrary decisions. It isclearly
seen from the decisions provided above that the court often has to argue about the gap of a legislator.
Correspondingly, thelegidlator should necessarily keep in mind the objective criteriaof the action; accurately
state the action that should necessarily ensurethat it corresponds to the imposed measure of responsibility.
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2Rosenberg/ Schwab/ Gottvald./ Zivilprozessrecht. s. 200-243. Verlag C.H. Beck. Munchen 1993.
Othmar Jauernig. Zivilprpzessecht. Verlag C.H. Beck. Munchen 1993. s. 48-67.
3X. Wak. MexxayHapopHoe rpaykOaHCKoe MpoLeccyasibHoe npaso. nepesof, ¢ Hemeuxoro.M. mag-so BEK 2001, ctp. 256.
3 "T'pakgaHcKoe npoueccyanbHoe ynoxeHue lepmanuu” . Mockea u3g-so Bonbtepc Knysep 2006.
4Grunsky Zivilprozessrecht/ Verlag C.H. Beck. Munchen. 2003. s. 65-79.
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FOREIGNERS,ASPARTIESIN CIVIL PROCEDURE

1. Inthe court of Georgiaat discussing Civil Cases sometimesthe parties can beforeign citizens, juridical
persons and the persons who don’t have citizenship.

Before speaking about judicial ground of foreigners taking part foreigners (physical, juridical entities
and the person, who doesn’'t have citizenship) in civil cases as parties, we think to discuss the question
what ‘ party’ means and what requirementsthey are to satisfy according to legislation of Georgia.

2. 'Party’ isoften used in different fields of law and in civil law among them. For example: by the 51¢
article of civil code, expression of the will that requiresits receipt from the other party, be considered real
when the other party will receiveit. By the second part of the 55" article of the same code: ‘ The agreement,
which has been made by wicked influence on the second party, isannulled’.

Party, by substantive law isthe person, (physical or juridical), taking part in the substantive legal relation
(for example: aseller, abuyer, tenant, aperson who makes orders).

From substantive law viewpoint the rights and duties of the party are determined by substantive-law
norm.

As other branches of law, civil procedure law often uses the notion ‘party’ without definition. For
example: by the 39 article of CPC ‘ The parties start to plead a cause in the court’ by prosecuting claim or
stating. By the 79" article of the same code ‘ The partiesin the court may be physical or juridical persons'.
The notion ‘party’ is often used by other items of CPC.

The analysis of substantive law and procedural norms, give us opportunity for discerning the notion,
‘party’ from the viewpoint of substantive and procedural law: ‘ The person canrelate each other voluntarily,
onthe basisof mutual agreement (except some exception: for example: delictual obligations). Therefore, the
agreement is defined as an expression of will, which isdirected to the producing, changing or canceling of
juridical relation.

Thereisadifferent casein civil procedure. The party appeals the court with complain of breaking his
rights and he demands to protect them. The party hames the person, who has broken thisrights and heisto
answer for it. The defendant must involvein this process as a party and defend himself. Otherwise, he will
losethe action, so the decision will be against him. Claim in the court depends on the person’swill, but to be
a defendant, doesn’t depend on his will.

Thereisagreat difference between substantial 1egal relation and procedural legal relation. One of the
basic differencesisthat the court istaking part in the procedural relation.t So, the civil procedure relation
is formed not between the court and claimant, defendant and court, but between the person or defendant
and claimant.

For complete definition of the notion ‘ party’, we can point to one more circumstance: it isan opposition
of interest in the process of action. It is expresses by the fact that the claimant tries to get a desirable
decision; the defendant tries the court to deny satisfaction of claim.

Opposition of interests of the partiesisthe essential factor for pleading. If thereisn’t such opposing, the
process must be cancelled: particularly, if aclaimant refused hisclaim or adefendant recognized the claim,
or one of the parties died and the other party (claimant) received his heritage.

Judging from the above-mentioned, we can conclude:

1Comp. T. Liluashvili, Civil Procedural Law. Thilisi, 2005, P. 63.
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- parties of the court (as a claimant or defendant) can be not only the persons who take part in
substantial legal relation, but the persons, who think that their rights have been neglected. Though at
discussing action it may be ascertained that they aren’'t the participants in substantial legal relations.

- A defender is the person who claimed for defending his rights. A defendant is the person, who has
broken the defender’srights, through may be ascertained that the claimant doesn’t have that rightsthat he
asks to defend or a defendant has not broken a claimer’srights.

So, by civil law, the parties are the persons, whose rights must be discussed and decided by the court.

It'simportant to discussthe opinionsof German lawyers Rosenberg, Schwab and Gottvald; they thought
that procedural legal notion ‘parties’ getsasignificant meaning in civil procedure, asfar asfor starting the
process it isn’'t necessary to find out if the defender is a participant of material juridical relation. It isn’t
necessary to find out if the defendant had broken the defender’s rights. Thiswill be ascertained by the court
decision —at the end of the court after discussing the case. It'simportant that the person applieswith claim to
the court. The defendant must be indicated in this claim - the person, who is obliged to take responsibility.?

3.Asfor foreigners, in civil procedurethey are guaranteed with juridical defense. They can applieswith
request to the court in that way, as physical and juridicial persons of our country do. This rights are
guaranteed not only with national (inside state) - legal acts, but with international mutual and multi partial
contracts. At the sametime, asfamous German lawyer H. Shack says, the participants' characterizing have
great importancein Civil Procedurefor determining their process condition.®

By thefirst paragraph of the 47" item of Georgian Constitution theforeign citizens and the personswho
don’t have citizenship have equal rights with the citizens of Georgia. The 47" article of Constitution is
supported by the 57" article of thelaw, ‘ about privatelaw’: ‘ The foreign citizens, the juridical personsand
the personswho haven't citizenship on theterritory of Georgiacan usethe samejuridical guaranteesasthe
citizensof Georgiaand judicial persons'.

So, in Georgiathe foreigners are conferred the national regime; in civil procedure they have the same
juridical condition as our citizens and juridical persons have. It means that the foreigners may have civil
procedure rights and duties. Besides, in order to realize them civil procedure rights, they must correspond
to the following requirement. What are these requirements?

Among these demands, first of all, must be noted procedure rights. By the 80" article of CPC: ‘every
physical and juridical person of Georgiais conferred capacity of having civil procedural rightsand duties
(competence and capacity)’.

Though the 80" article of CPC deals with citizens of Georgia, this law concerns foreign physical and
juridical personsaswell. By Georgian Legidationtherearen’t any limitsabout procedural ability. Therearen’t
any limitsfor the personswith psychic or physic disabilities. If there are such kinds of limitsin those countries,
where these foreigners live, the courts of Georgia should rely on the procedure code of our country.

By the 21% article of international privatelaw, theforeigners have such legal capacity asthe citizens of
Georgia

Therearedifferencesat civil procedural legal capacity between some countries of Europe: the procedure
legislation doesn’t recognize competence and capability as notions. For example: procedure legislation of
England doesn’t indicate to the process competence and capabilities. But scientific literature and practice
provethat the person who may be a participant of material judicial relation, can bethe participant of process,
so he can claim in the court.

German legislation closely connects process competences and capabilities with competences and
capabilitiesin substantial law: ‘ he person, who has competence and capability, he has process competence
and capability too.’ (article 50).*

2Rosenber g/ Schwab/ Gottvald./ Zivilprozessrecht. s. 200-243. Verlag C.H. Beck. Munchen 1993.
Othmar Jauernig. Zivilprpzessecht. Verlag C.H. Beck. Munchen 1993. s. 48-67.

3H. Shack, International Civil Procedural Law. (Translated from German). Moscow, 2001, P. 256.
“Code of Civil Procedure of Germany” Moscow, 2006.
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Asfar aswe can see, procedure legislation of Germany determines process competence and capability
by competence and capability in general .®

4. Asfor procedural legal capacity of the physical person, by analysis of Georgian Legislation we can
conclude that the basis and rule of formulating legal capacity isthe same as procedural legal capacity. So,
procedural legal capacity istied up with legal capacity in substantial |aw. Thereisthe same conditioninlaw
of foreign country.

For example, by the 52™ article of German civil procedural code: ‘the person, has a procedural legal
capacity, in case if he can take obligations under the contract’ Thus we can say that the person has a
complete legal capacity so, as he has substantial legal capacity.

By Austrian legislation the person can take part in a procedure independently in case if he can take
obligations. In this case procedural legal capacity istied up with legal capacity in substantial 1aw.°

The Civil Procedure of Federal Rulesof the USA do not contain any definition of the procedure competence
or legal capacity of the parties. In literature and in practice their organic connection with substantioal
competence and legal capacity is acknowledged: one, who has civil competence and legal capacity, has
procedure competence and legal capacity .

We put a question: can a person physical entity of aforeign country, who acts in Georgia as a party,
owns such rights according to Georgian legislation, but according to his/her native country’slegislation is
not eligible to perform, be allowed to participate in Georgia at the process as a party or not?

Georgian legidation doesnot have adirect answer to this question. According to the assumption dominated
inliterature, if aforeigner isnot eligibleto act asaparty in the process according to his/her native country laws,
he/she can be regarded as such one according to the laws of the country, to which the court belongs te®.

Most clearly thisquestion issolvedin Civil Procedural Code of Germany, 55" article, accordingwith‘a
foreigner, who isnot eligible, can be regarded as such oneif he/sheiseligibleto perform by the legislation
to which the court belongsto’®.

We assume that such supposition can be shared especially when according to Georgian legislation
foreignersfall under national regime.

Juridical persons are subjects of law exactly like physical ones, though their competence and legal
capacity have some peculiarities.

The procedural competence and legal capacity of physical persons aswell asjuridical ones, istightly
connected with the substantial legal competence and legal capacity in Georgian and European law aswell.
The principle according with these countries conduct can be outlined in the following way:

a One, who hasgenerally legal capacity, has procedural legal capacity aswell.

This principle has the following basis: if a person possesses ability to have legally defined rights and
perform obligations, he/she should also have opportunity to protect these rights, and for this purpose he/
she should by all means possess competence for participation in the process as a party.

b) One, who hasgenerally capacity, has procedural capacity aswell.

This principle hasthefollowing basis: if aperson isgiven afull possibility to obtain rights and perform
obligations (make an agreement) by him/herself and by his/her own activities, such person should also have
an opportunity to protect the obtained rights through his’her own activities, this means to sue or be
defendant/respondent party at court.

This principleis clearly and properly showed in Georgian civil procedural code aswell. According to
article 79, part | * Juridical persons aswell as physical ones can stand for parties at court.” This means that
juridical persons have procedural competence and legal capacity.

5> Grunsky Zivilprozessrecht/ Verlag C.H. Beck. Munchen. 2003. s. 65-79.

8 FASCHING H/W/ Lehrbuch des Osterreichihischen zivilprozesrechts/ Wien/ 1990. ¢/ 55.

7L. Teply.R.Whitten. Civil Procedure.1994.

8 H. Shack, International Civil Procedural Law. (Translated from German). Moscow, 2001, P.260.
% Code of Civil Procedure of Germany’. Moscow, 2006.
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In Georgia, juridical persons of aforeign country have the same rights and legal capacity as physical
ones of our country. In connection with this one question props up: which country’slegislation defines the
capacity of foreign physical person’s competence?

According to a well-spread supposition the questions of creating, reorganizing, rightfulness etc. of a
physical person should be settled through the legislation of the country this physical person belongs to.
That isto say the corporate private |law. Several opinions exist connected with this matter, e.g. following the
incorporation theory the nationality and private law of a corporate is defined according to the country in
which thiscorporate was created and registered. According to the expl oitation doctrine the place of performing
the main activity of acorporate should be regarded as private law. In the countries of continental Europe an
inhabitant doctrineis accepted, according to which the private law of acorporateis defined considering the
location of its administrative centre. Thus, the private law is the county’s law in which the corporate’s
administration islocated.

Taking into the consideration this doctrine, the 24" article of The Civil Procedural Code of Georgiais
created.

6. The competence and legal capacity are not the only requirements for the parties. One of them isa
juridical interest. Together with competence and legal capacity, one should also have an interest towards
the decision of the case he/she has sued in order to be regarded as a party at the process.

The juridical interestisconsideredin Georgian, aswell asin other countries’ legislations. Thedifference
may be found only in the level of interest. In some counties legislations interest is considered for any kind
of sues, and in other ones a party should own this kind of interest only in case of acknowledgement sues.

For instance, according to the new Civil Procedural Code of France a case trial is available to satisfy
demand for everyone who has a legal interest, or an interest to defend him/herself from such demand. A
party always has an interest if a decision of the case can bring any profit®,

The Federal Rules of civil procedure of the USA gives particular importance to juridical interest at the
process. According to these laws: ‘any sue on behalf of areally interested person can be accepted’ ™. i.e. if
a person does not have an interest, and only to sue does not necessarily mean to have one, can not be
allowed as a party at the process.

According to the article 256, part | of the Civil Procedural Code of Germany acknowledgement sue, i.e.
sues about presence/absence of legal relations, validity or falseness of a document etc. can be sued if a
claimer possesses a legal interest'??See in detail Luke, Zivilprozessrecht, Verlag C.H. Beck, Munchen, 1999,
S.100-107

A juridical interest has quite a clear role according to Georgian Civil legislation aswell. According to
article 79 of the Civil Procedural Code : “A court will start to consider a case on the basis of declaration of
interested persons’. However it should be mentioned that according to our legislation ajuridical interestis
not the particularity of a person without which a court can not accept a sue, because if a person goes to
court it means he/she already has the juridical interest (is interested to solve this matter).

We have different situation in case of acknowledgement sues. According to article 180 of the Civil
Procedural Code, asue can be accepted in order to proclaim the presence/absence of rightsor legal relations,
acknowledgement of document validity or falseness, if aclaimer has ajuridical interest that court should
declare such an acknowledgement.

Aswe see, ajuridical interest is one of the necessary requests to accept and hear an
acknowledgement sue.

Nouveau Code de Procedure civile.96e edition. CoucheA. procedure Civile.Dalloz, 1997,P101
UFederal Rules of Civil Procedure. West Publishing C0O.1994,S.6
2Seein detail Luke, Zivilprozessrecht, Verlag C.H. Beck, Munchen, 1999, S.100-107
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