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iusticiis umaRlesi skolis regionuli saswavlo

centrebis gaxsna

2007 wlis ivnisSi uzenaesi sasamarTlos Tavmjdomare konstantine kublaSvilma
da iusticiis umaRlesi skolis direqtorma daviT saakaSvilma baTumsa da wyaltuboSi
iusticiis umaRlesi skolis regionuli saswavlo centri gaxsnes.

uzenaesi sasamarTlos Tavmjdo-
maris gancxadebiT, `es aris
Tanamedrove‚ evropuli standar-
tebiT garemontebuli Senobebi,
sadac yvela piroba aris Seqmnili
mosamarTleebisaTvis.~

garda TbilisSi arsebuli
ZiriTadi ofisisa, am or regionSic
Catardeba treningebi rogorc
moqmedi mosamarTleebisTvis, aseve,
im kandidatebisTvisac, romlebic
Cairicxebian am skolis msmene-
lebad. isini gaivlian aucilebel
erTkvirian saswavlo kurss, rac
aseve Zalze mniSvnelovania~.

uzenaesi sasamarTlos Tavmjdomarem aRniSna:
`Cven faqtobrivad mzada varT mosamarTleTa SerCevisa da daniSvnis axal sistemaze

gadasasvlelad. es yvelaferi 2007 wlis oqtombridan daiwyeba, swored maSin, roca
axali konkursis Semdeg iusticiis umaRles skolaSi mosamarTleTa axal kandidatebs
CavricxavT.~

baTumis centrSi gaimarTa pirveli oTxdRiani seminari, romelsac saqarTvelos
yvela kuTxidan 24 mosamarTle eswreboda. seminarze eqspertebad miwveulni iyvnen
uzenaesi sasamarTlos Tavmjdomaris moadgile zaza meiSvili da mosamarTle levan
murusiZe. seminarze ganixiles sisxlis samarTlisa da sisxlis samarTlis saproceso
kodeqsebSi Sesuli cvlilebebi da imsjeles damatebebis Sesaxeb.
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spiker-mosamarTleebisa da JurnalistebisTvis

gudaurSi seminari gaimarTa

 

2007 wlis 26-29 aprils daba gudaurSi, Catarda treningi Temaze: `efeqturi
komunikaciis unar-Cvevebi mosamarTleebisa da JurnalistebisaTvis~.

seminari gaxsna uzenaesi sasamarTlos
Tavmjdomare konstantine kublaSvilma.

RonisZiebis mizani iyo spiker-
mosamarTleebis institutisaTvis
mxardaWera, sasamarTlo sistemis
gamWvirvalobisTvis xelSewyoba, spiker-
mosamarTleebsa da Jurnalistebs Soris
Ta n a mSromlobis a da efeqturi
sakomunikacio unar-Cvevebis Camoyalibeba.

seminarze samive instanciis spiker-
mosa m arTleeb m a da m ediis
warmomadgenlebma erToblivad ganixiles

sajaro gamosvlisa da prezentaciis, efeqturi da damarwmunebeli komunikaciis,
sasamarTlosa da masmedias Soris aucilebeli dialogisa da sasamarTlo Jurnalistikis
sakiTxebi.

treningSi monawileobas iRebda sasamarTlo mandaturis samsaxuris ufrosi, romelmac
Jurnalistebs gaacno am samsaxuris debuleba da mandaturTa ufleba-movaleobani.

gansakuTrebuli yuradReba mieqca sxvadasxva kazusebis ganxilvas, Catarda video-
treningi, momzadda media-reportaJebi, aseve, ganxilul iqna imitirebuli procesebi
da media-reportaJebi.

treningi Catarda  gaeros ganviTarebis programis (UNDP-s) ̀ sasamarTlo sistemis
xelmisawvdomobisa da gamWvirvalobis mxardaWeris~ proeqtis farglebSi.

siaxleebisiaxleebisiaxleebisiaxleebisiaxleebi
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uzenaesi sasamarTlos Tavmjdomarem axali

mosamarTleebi waradgina

uzenaesi sasamarTlos Tavmjdomarem konstantine kublaSvilma sazogadoebas aTi
axali mosamarTle warudgina. axali mosamarTleebi konkursis safuZvelze SeirCnen.
vinaidan mosamarTleTa kandidatebis yvela monacemi winaswar gamoqvey-nebuli da
sajaro iyo, sazogadoebam
aqtiuri monawileoba miiRo
maT SerCevaSi.

`garda imisa, rom moxda
kandidatebTan gasaubreba,
saboloo gadawyvetilebis
miRebis dros didi roli
Seasrula im werilebma da
rekomendaciebma, romlebic
maT mxardasaWerad Semovi-
da. Cven didi imedi gvaqvs,
rom es mosamarTleebi
moaxerxeben sasamarTlos
mimarT mosaxleobis ndobis
aRdgenas~‚ _ ganacxada
konstantine kublaSvilma.

iusticiis umaRles skolaSi erTkviriani kursis gavlis Semdeg axladdaniSnuli
mosamarTleebi marTlmsajulebis ganxorcielebas saqarTvelos sxvadasxva regionebSi
Seudgnen.

`am aTi mosamarTlidan erTi _  Tamar zambaxiZe _ moqmedi‚ pirveli instanciis
warmatebuli mosamarTlea. swored aseT mosamarTleebs vawinaurebT pirveli instanciidan
saapelacio sasamarTloSi. rac Seexeba danarCenebs, isini konkursis Sedegad gamovlenili,
saukeTesoTa Soris saukeTesoni arian,~_ ganacxada brifingze uzenaesi sasamarTlos
Tavmjdomarem.
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konstantine kublaSvili gaeros generaluri

mdivnis TanaSemwes Sexvda 

saqarTvelos uzenaes sasamarTloSi ̀ sasamarTlo xelisuflebis xelmisawvdomobisa
da gamWvirvalobis mxardaWeris~  proeqts sazeimod moaweres xeli saqarTvelos

uzenaesi sasamarTlos Tavmjdo-
mare batonma konstantine
kublaSvilma da g a eros
generaluri mdivnis TanaSemwem,
gaeros ganviTarebis programis
evropisa da dsT-s regionaluri
biuros direqtor-ma qalbatonma
kori udoviCkim.

proeqti miznad isaxavs
s a q arTvelos sas a m arTlo
sistemis mxardaWeras, marTl-
msajulebis xelmisawvdomobasa
da gamWvirvalobis gazrdas,
m a g istrati da sp i k er -

mosamarTleebis institutis gaZlierebas, sazogadoebis mier marTlmsajulebis sistemisa
da adamianis uflebebis  ukeT gacnobas. proeqts ganaxorcielebs gaeros ganviTarebis
programa saqarTveloSi  uzenaes sasamarTlosa da iusticiis umaRles skolasTan
TanamSromlobiT.

dokumentis xelmowera saqarTveloSi gaeros generaluri mdivnis TanaSemwis pirveli
oficialuri vizitis dros moxda. ,,saqarTveloSi mmarTvelobis institutebis
gasaZliereblad gaeros ganviTarebis programa saerTaSoriso eqspertizasa da sxva
qveynebis gamocdilebas gamoiyenebs. Cveni mizania, siRaribisa da uTanasworobis daZlevis,
mosaxleobis gaWirvebuli nawilis dacvis garantiebis Seqmna da am mimarTulebiT
qveynis ganviTarebis swori gzis uzrunvelyofa~, _ ganacxada kori udoviCkim.

siaxleebisiaxleebisiaxleebisiaxleebisiaxleebi
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saqarTvelos parlamentis dadgenilebasaqarTvelos parlamentis dadgenilebasaqarTvelos parlamentis dadgenilebasaqarTvelos parlamentis dadgenilebasaqarTvelos parlamentis dadgenileba

mixeil CinCalaZismixeil CinCalaZismixeil CinCalaZismixeil CinCalaZismixeil CinCalaZis

saqarTvelos uzenaesi sasamarTlossaqarTvelos uzenaesi sasamarTlossaqarTvelos uzenaesi sasamarTlossaqarTvelos uzenaesi sasamarTlossaqarTvelos uzenaesi sasamarTlos

wevrad arCevis Sesaxebwevrad arCevis Sesaxebwevrad arCevis Sesaxebwevrad arCevis Sesaxebwevrad arCevis Sesaxeb

saqarTvelos parlamenti adgens:saqarTvelos parlamenti adgens:saqarTvelos parlamenti adgens:saqarTvelos parlamenti adgens:saqarTvelos parlamenti adgens:
1. saqarTvelos konstituciis 90-e muxlis  me-2 punqtisa da `saqarTvelos uzenaesi

sasamarTlos Sesaxeb~ saqarTvelos organuli kanonis 21-e muxlis pirveli punqtis
Sesabamisad arCeul iqnes mixeil CinCalaZe saqarTvelos uzenaesi sasamarTlos wevrad.

2. es dadgenileba amoqmeddes miRebisTanave.

saqarTvelos parlamentissaqarTvelos parlamentissaqarTvelos parlamentissaqarTvelos parlamentissaqarTvelos parlamentis

Tavmjdomaris moadgileTavmjdomaris moadgileTavmjdomaris moadgileTavmjdomaris moadgileTavmjdomaris moadgile mixeil maWavarianimixeil maWavarianimixeil maWavarianimixeil maWavarianimixeil maWavariani

           mixeil CinCalaZe

daibada 1978 wlis 9 marts q. TbilisSi. 2000
wels daamTavra iv. javaxiSvilis saxelobis Tbilisis
saxelmwifo universitetis iuridiuli fakulteti.
imave wels Cairicxa Tsu-s iuridiuli fakultetis
aspiranturaSi‚ sisxlis samarTlisa da kriminologiis
kaTedraze. 2006 wlidan ganagrZo swavla imave
universitetis doqtoranturaSi.

1999-2004 wlebSi muSaobda Tbilisis saolqo
sasamarTloSi‚ jer sxdomis mdivnad‚ Semdgom ki _
Tavmjdomaris moadgilis‚ sisxlis samarTlis saqmeTa
kolegiis Tavmjdomaris TanaSemwed.

Cabarebuli aqvs mosamarTlis TanaSemwis, prokuraturis
muSakTa, mosamarTleTa saerTo sakvalifikacio gamocdebi
da advokatTa saerTo testireba.

2004 wlis ivnisidan dekembramde muSaobda saqarTvelos generaluri prokuraturis
sagamoZiebo nawilis ufrosis moadgiled‚ xolo Semdgom _ Sida qarTlis saolqo
prokurorad.

2004 wlis dekembridan 2007 wlis maisamde muSaobda mcxeTa-mTianeTis saolqo prokurorad.
2007 wlis 23 maisidan saqarTvelos uzenaesi sasamarTlos wevri‚ xolo 4

ivnisidan saqarTvelos uzenaesi sasamarTlos Tavmjdomaris moadgile da administraciul
da sxva kategoriis saqmeTa palatis Tavmjdomarea.

2005 wels saqarTvelos prezidentis brZanebulebiT dajildovda ̀ Rirsebis ordeniT~.
miniWebuli aqvs iusticiis ufrosi mrCevelis saklaso Cini.
hyavs meuRle da Svilebi.

oficialuri masalaoficialuri masalaoficialuri masalaoficialuri masalaoficialuri masala
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irakli burduliirakli burduliirakli burduliirakli burduliirakli burduli

Tbilisis ekonomikur urTierTobaba saxelmwifo

universitetis asistent-profesoni‚
TinaTin wereTlis saxelobis da samarTlis institutis

direqtoris moadgile

savaldebulo satendero SeTavazeba,
aqciaTa savaldebulo gayidva: aqciiT miniWebuli

uflebis borotad gamoyeneba Tu kapitalis
bazris ganviTarebis aucilebeli winapiroba?!*

1. Sesavali1. Sesavali1. Sesavali1. Sesavali1. Sesavali

2005 wlis 24 ivniss `mewarmeTa Sesaxeb~ kanonSi cvlilebebi da damatebebi
Sevida. sakiTxi exeba ̀ mewarmeTa Sesaxeb~ kanonis 532-e da 533-e muxlebs.1 saqarTvelos
kanonmdeblobaSi am normaTa SemoRebam garkveuli gaugebroba da vnebaTa Relva
gamoiwvia sazogadoebis, miT ufro - iuristebSi. kanonis axalma normam daawesa
savaldebulo satendero SeTavazebis2 da aqciaTa savaldebulo gayidvis3 principi.
gansakuTrebuli winaaRmdegoba ki warmoiSva meore normasTan - aqciaTa savaldebulo
miyidvasTan dakavSirebiT. `mewarmeTa Sesaxeb~ kanonis norma (533-e muxli), romelic
adgenda aqciaTa savaldebulo miyidvas, gasaCivrebul iqna saqarTvelos sakonstitucio
sasamarTloSi.4 swored zemoT moyvanili sakiTxebis irgvliv iqneba saubari winamdebare
statiaSi. upirveles yovlisa, mokled mimovixilavT dasavleTis zogierTi qveynis
samarTals da gavarkvevT, arsebobs Tu ara ama Tu im ganviTarebul saxelmwifoSi
normebi, romlebic savaldebulo satendero SeTavazebas awesebs da awesrigebs. aqve
mimovixilavT sawarmoTa dapatronebis ZiriTadi principebis arsebiT elementebs, Semdeg

∗ am statiis SemqnisaTvis madloba minda gadavuxado Cems megobars, kolegas, TinaTin wereTlis
saxelmwifosa da samarTlis institutis direqtors, frankfurtis universitetis doqtorant l.
bregvaZes, romelmac fasdaudebeli daxmareba gamiwia da SeZlebisdagvarad momawoda saWiro masalebi
am naSromis dasawerad, aseve Cems kolegas, megobars, saqarTvelos sakonstitucio sasamarTlos wevrs
b. lolaZes im rCevebisTvis, rac man aqciaTa savaldebulo miyidvis sakiTxTan dakavSirebiT momca.
1 gamoqveynebulia: saqarTvelos sakanonmdeblo macne, #1781, 24. 06. 2005.
2 `mewarmeTa Sesaxeb~ kanonis 532-e muxli.
3 `mewarmeTa Sesaxeb~ kanonis 533-e muxli.
4 2006 wlis 15 agvistos mosarCeleebma z. natroSvilma, i. nacvliSvilma, a. manZulaSvilma da
sxvebma da saqarTvelos saxalxo damcvelma konstituciuri sarCeliT mimarTes saqarTvelos
sakonstitucio sasamarTlos `mewarmeTa Sesaxeb~ saqarTvelos kanonis 533-e muxlis
arakonstituciurad cnobis moTxovniT, radganac winamdebare norma, mosarCeleTa mtkicebiT,
ewinaaRmdegeboda saqarTvelos konstituciis me-14 da 21-e muxls. saqarTvelos sakonstitucio
sasamarTlom 2006 wlis 30 oqtombers arsebiTad gansaxilvelad miiRo konstituciuri sarCelebi
(sss-s 2006 wlis 30 oqtombris #2/10/402,405 saoqmo Canaweri), xolo 2007 wlis 18 maisis
gadawyvetilebiT: mTlianad dakmayofilda saqarTvelos saxalxo damcvelis konstituciuri

sarCeli da nawilobriv dakmayofilda z. natroSvilis, i. nacvliSvilisa da sxvebis moTxovna.

mecnierebamecnierebamecnierebamecnierebamecniereba
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ki konkretulad vimsjelebT savaldebulo satendero SeTavazebaze. Sesabamisad,
SedarebiTsamarTlebriv niadagze5 SevecdebiT ganvixiloT am normebis (amgvari
principebis) arsebobis mizanSewoniloba saqarTvelos kanonmdeblobaSi da gamovTqvaT
sakuTari pozicia maTTan mimarTebaSi. aseve, mokled mimovixilavT aqciaTa savaldebulo
miyidvasTan dakavSirebul sakiTxebs da SevecdebiT, garkveuli daskvnebi gavakeToT,
gavarkvioT, (qarTuli realobidan gamomdinare), xom ar gaigivdeba es principi aqciidan
gamomdinare uflebis borotad gamoyenebasTan.

saerTod, mizanSewonilia, sanam aseTi mniSvnelovani cvlilebebi Sevidodes
kanonmdeblobaSi, moxdes am cvlilebebTan da damatebebTan dakavSirebiT kvalificiuri
azris gacvla-gamocvla. Sesabamisad, iuridiuli sazogadoebis mier dafiqsirdes sakuTari
pozicia, rogorc es arsebiTad miRebulia ganviTarebul qveynebSi. samwuxarod, am
sakiTxebTan dakavSirebiT ar gamarTula aseTi farTo sazogado msjeloba, amitom
winamdebare statia warmoadgens pirvel specialur sakvalifikacio publikacias qarTul
samarTalSi da mcdelobas, `naTeli moefinos~ zemoT aRniSnul sakiTxebs.

2. istoriuli eqskursi2. istoriuli eqskursi2. istoriuli eqskursi2. istoriuli eqskursi2. istoriuli eqskursi

aqciaTa gamosyidvas gamosyidvis sajaro SeTavazebis gziT6 icnobs rogorc anglo-
saqsuri, ise, kontinentur-evropuli samarTlis ojaxs mikuTvnebuli mravali qveyana.7

zemoT aRniSnuli institutebi evropis qveynebSi, ZiriTadad, inglisuri samarTlidan
Semovida. sawarmoTa kontrolis qveS moqcevis, dapatronebis8 momwesrigebeli normebi
mocemuli iyo inglisSi moqmed aqtSi, romelic `City Code on Takeovers and Mergers-
is~9 saxeliT aris cnobili. amitom did britaneTSi 1968 wels miRebuli es aqti
aRiqmeba rogorc sawarmoTa dapatronebis Tavisufali TviTregulirebadi kodeqsi.
sxvagvarad rom vTqvaT, igi aris Tavisufali moqmedebis kodeqsi. aseTi TviTregulirebadi
saxiT iyo cnobili, aseve germaniis federaciul respublikaSi moqmedi kodeqsi sawarmos

5 winamdebare publikaciaSi, ZiriTadad yuradReba gamaxvildeba germanulenovan samarTalze (kerZod,
germania, avstria).
6 e.w. Tender offer.
7 iseTebi, rogoricaa: aSS, didi britaneTi, germania, avstria, Sveicaria, italia, safrangeTi, belgia
da a.S.
8 mizanmimarTulad vxmarobT termins dapatronebas, radganac germanulenovani qveynebis (magaliTad,
germania, avstria) kanonmdeblobiT gamoyenebul sityva ̀ Übernahme-s~, Cveni azriT, yvelaze kargad
Seesabameba termini `dapatroneba~. swored erTi piris mier meore sawarmos dapatronebis,
kontrolis qveS moqecvis `urTierTobebs~ awesrigebs germaniis federaluri kanoni fasiani
qaRaldebis SeZenisa da sawarmoTa dapatronebis Sesaxeb (`Gesetz zur Regelung von öffentlichen
Angeboten zum Erwerb von Wertpapieren und von Unternehmensübernahmen” (WpÜG), romelic 2002
wlis 1 ianvars Sevida ZalaSi). aseve, avstriis federaluri kanoni sawarmoTa SeZenisa da
kontrolis qveS moqcevis Sesaxeb (Übernahmegesetz (ÜbG), romelic 1999 wlis 1 ianvars Sevida
ZalaSi). Tumca prof. l. Wanturia erT-erT mis naSormSi xmarobs termins ̀ SeZena~ da germanul
kanons (WpÜG) uwodebs `kanoni fasiani qaRaldebisa da sawarmoTa SeZenis Taobaze~. ix.:
Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi,
2006, 292. amitom winamdebare statiaSi orive termins gamoviyenebT.
9 `kompaniaTa STanTqvisa da Serwymis kodeqsi~.
10 e.w. Übernahmekodex.
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kontrolsa da mflobelobis (batonobis) qveS moqcevis Sesaxeb,10 romelic swored
did britaneTSi moqmedi `Tavisufali kodeqsis~ magaliTze iqna Seqmnili.11 am kodeqss
ar hqonda savaldebulo sakanonmdeblo Zala, igi warmoadgenda `TviTregulirebad
instruments~.12 magram dRis wesrigSi dadga sakiTxi, rom mas kanonis saxe mieRo da,
rogorc iTqva, 2002 wels  ZalaSi Sevida kanoni fasiani qaRaldebis SeZenis da
sawarmos kontrolis qveS moqcevis Sesaxeb.13

sawarmoTa dapatronebis momwesrigebeli normebi arc avstriis federaciuli
respublikisTvis aris ucxo. marTalia, avstriaSi ar moqmedebda germanuli ̀ Tavisufali
kodeqsis~ magvari aqti, Tumca 1998 wels miRebul iqna `sawarmos kontrolsa da
mflobelobis qveS moqcevis Sesaxeb~ federaluri kanoni,14 romelic 1999 wlis 1
ianvars ZalaSi Sevida. amgvari15 sakanonmdeblo regulirebis aucilebloba avstriaSi
gansakuTrebiT yuradsaRebi gaxda 1996-1997 wlebSi ̀ avstriis bankis~16 mier sakredito
dawesebulebis17 aqciaTa umravlesobis (sakontrolo paketis) SeZenis Semdeg.18 swored
1997 wels gadawyda, avstriis nacionaluri sabWos mier Camoyalibebuliyo sawarmoTa
SeZenis (dapatronebis) erTiani samarTali,19 rac, saboloo jamSi, rogorc vaxseneT,
1998 wels kanonis miRebiT dasrulda. 1999 wlidan 2006 wlamde winamdebare kanonis
redaqcia TiTqmis ar Secvlila.20 2006 wels reforma ganxorcielda.21 ase rom, ZiriTadad
sawarmoTa kontrolis qveS moqcevas, SeZenas avstriaSi es kanoni awesrigebs.

niSandoblivia is garemoeba, rom evropis kavSirSi Semavali saxelmwifoebisaTvis
evrokavSiri cdilobda aseve Camoeyalibebina erTiani samarTlebrivi CarCoebi sawarmoTa
dapatronebasTan (SeZenasTan) dakavSirebiT. ramdenime wlis ganmavlobaSi mimdinareobda
msjeloba im erTiani direqtivis (saxelmZRvanelo principis) Seqmnaze, romelsac
saerTo CarCo-pirobebi unda daedgina evropis kavSirSi Semavali qveynebisaTvis swored
sawarmoTa dapatronebis samarTalSi. TiTqmis ̀ Txutmetwliani politikuri da iuridiul-
dogmaturi bWobisa da kamaTis Semdeg~ miRweul iqna konsensusi, rac 2004 wlis 20
maisis evropis kavSiris mier miRebuli direqtiviT22 dasrulda.23 xolo am direqtivis

11 Schuster, Feindliche Übernahmen deutscher Aktiengesellschaften – Abwehrstrategien des Vorstandes
der Zielgesellschaft, Diss. 2003, 33.
12 Schuster, Feindliche Übernahmen, 32.
13 WpÜG.
14 ÜbG. BGBL I 1998/127.
15 sawarmoTa SeZenis (dapatronebis) urTierTobebzea saubari.
16 Bank Austria AG.
17 Creditanstalt CA.
18 Bydlinski/W inner, Das neue Übernahmegesetz – ein Überblick über die materiell-rechtrlichen
Bestimmungen, ÖBA 1998, 913.
19 Bydlinski/W inner, ÖBA 1998, 913.
20 Winner, Das Pflichtangebot nach neuem Übernahmerecht, ÖJZ 2006, 659.
21 ÜbRÄG 2006, BGBL I 2006/75. cvlilebebi, ZiriTadad, Seexo savaldebulo SeTavazebas,
kanonis gamoyenebis sferos, partrniorTa garicxvas sazogadoebidan da sxv.
22 Richtlinie 2004/25/EG des Europäischen Parlamentes und des Rates vom 21. April 2004 betreffend
Übernahmeangebote, ABL. 2004 L 142-12. vuTiTeb: Pohlmann, Rechtsschutz der Aktionäre der
Zielgesellschaft im Wertpapiererwerbs- und Übernahmeverfahren, ZGR 2007, 5.
23 Hasselbach, Das Andienungsrecht von Minderheitsaktionären nach der EU-Übernahmerichtlinie, ZGR
2005, 387.
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21-e artiklis pirveli abzacis safuZvelze ki 2006 wlis 20 maisamde evropis wevr-
saxelmwifoTaTvis am direqtivis principebis nacionalur kanonmdeblobaSi danergvisa
da SesabamisobaSi moyvanis sakiTxi ganisazRvra.24

3. sawarmoTa dapatronebis samarTlis Zir3. sawarmoTa dapatronebis samarTlis Zir3. sawarmoTa dapatronebis samarTlis Zir3. sawarmoTa dapatronebis samarTlis Zir3. sawarmoTa dapatronebis samarTlis ZiriTadi priTadi priTadi priTadi priTadi princiinciinciinciinci pebis Sesaxebpebis Sesaxebpebis Sesaxebpebis Sesaxebpebis Sesaxeb

a)a)a)a)a) aqci aqci aqci aqci aqcionerTa TanabaronerTa TanabaronerTa TanabaronerTa TanabaronerTa Tanabari mopyrobis pri mopyrobis pri mopyrobis pri mopyrobis pri mopyrobis princiinciinciinciinci pipipipipi2525252525

aqcionerTa Tanabari mopyrobis principi gansakuTrebiT mniSvnelovania sawarmoTa
dapatronebis dros, amitom erTi piris mier meore sawarmos SesaZenad ganxorcielebuli
SeTavazebisas gansakuTrebiTaa gasaTvaliswinebeli is garemoeba, rom aqcionerebi erTnair,
Tanabar mdgomareobaSi aRmoCndnen. saerTod, saaqcio samarTlis mier aRiarebulia aqcionerTa
Tanaswori mopyrobis principi. amas iTvaliswinebs `mewarmeTa Sesaxeb~ kanonis 52.1-e
muxli.26 SeiZleba iTqvas, rom es principic qarTul kanonmdeblobaSi germanuli samarTlidan
Semovida. germanuli, iseve, rogorc avstriuli saaqcio samarTali ganamtkicebs aqcionerTa
Tanabari mopyrobis princips27 da mas saaqcio samarTlis erT-erT yvelaze mniSvnelovan
principad warmoaCens. sawarmoTa SeZenis (dapatronebis) samarTali gansakuTrebul yuradRebas
aniWebs mcire aqcionerTa mimarT Tanabari mopyrobis princips imdenad, ramdenadac sawarmoTa
dapatronebis dros gansakuTrebiT mniSvnelovania sazogadoebis mcire aqcionerTa dacva
da amisaTvis SemuSavebuli meqanizmebis gamoyeneba. es aris is berketi, romliTac unda
moxdes, aseT SemTxvevebSi,28 umciresobaSi myofi aqcionerebis dacva umravlesobisagan,
radganac umravlesobas, umeteswilad, swored SemTavazebeli warmoadgens.29 aqcionerTa

24 Gotschev/Staub, Der Ausschluss von Minderheitsaktionären nach Art. 33 Börsengesetz und durch squeeze
out merger gemäss Fusionsgesetz, GesKR 2006, 265.
25 e. w. Gleichbehandlungsgrundsatz.
26 Tanabar pirobebSi Tanabari uflebebisa da movaleobebis Sesaxeb aris saubari, aseve, ̀ mewarmeTa Sesaxeb~
kanonis zogadi nawilis me-3.8 muxlSi. kerZod, aq naTqvamia, rom SezRuduli pasuxismgeblobis
sazogadoebis partniorebs Tanabar pirobebSi Tanabari ufleba-movaleobebi aqvT. marTalia, kanonis
sityvasityviTi danawesi miniSnebas mxolod Sps-is organizaciul samarTlebriv formaze akeTebs, magram
winamdebare norma, Cemi azriT, ufro farTod unda ganimartos. amitom, radganac saaqcio sazogadoebac
SezRuduli pasuxismgeblobis sazogadoebaTa kategorias ganekuTvneba, kanonis zogadi normis danawesi
agreTve unda gavrceldes saaqcio sazogadoebis aqcionerTa mimarTac. Tumca, 52.1-e muxliT Tanabari
mopyrobis principi saaqcio sazogadoebaSi ufro konkretdeba, keTdeba ra specialuri saxis daTqma.
27 aqcionerTa Tanabari mopyrobis Sesaxeb mocemulia germaniis saaqcio kanonis 53a-e paragrafSi;
aseTive mocemulobaa dadgenili ̀ saaqcio sazogadoebaTa Sesaxeb~ avstriis federaluri kanonis
47a-e paragrafSi, romlis mixedviTac, dgindeba yvela aqcionerisaTvis erTnair pirobebSi Tanabari
mopyrobis principi. Bydlinski , Grundzüge des Privatrechts, 2000, 290; Mader, Kapitalgesellschaften,
1999, 83. aqcionerTa Tanaswori mopyrobis Sesaxeb magaliTad: Hüf fer, Komm. zum AktG, 4. Auf., 1999,
244 ff; Schmidt, Gesellaschftsrecht, 4. neubearbeitete Auf., 2002, 798 f; Gessler/Hefermehl/Eckardt/Kropff,
Kommentar zum AktG, 1984, 11 ff; da a.S.
28 sawarmoTa dapatronebis dros.
29 umravlesobas is piri (pirebi) warmoadgens, romelic eufleba sawarmos da sazogadoebas
iqvemdebarebs. amitom samarTlebrivi CarCo ise unda iqnes mowyobili, rom gamoiricxos (mcire)
aqcionerTa arsebiTad araTanabar ekonomikur pirobebSi Cayeneba. Tumca es ar niSnavs imas, rom
ugulebelyofil iqnes Tavad umravlesobis (dominanti aqcioneris) kanonieri interesebi.
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Tanabari mopyrobis principi, romelsac saaqcio samarTali ganamtkicebs,30 ZiriTadad,
yuradRebas amaxvilebs `sazogadoebasa da sazogadoebis wevrebs (aqcionrebs) Soris
urTierTobaze~,31 maSin, rodesac sawarmoTa dapatronebis samarTals (momwesrigebel
normebs), agreTve, ainteresebs urTierToba SemTavazebelsa da samizne sazogadoebas32

Soris.33 upirveles yovlisa, mxedvelobaSi miiReba da yuradReba maxvildeba imaze, rom
samizne sazogadoebis fasiani qaRaldebis mflobelebi Tanabar pirobebSi Tanaswori da
erTnairi informaciis uflebiT sargeblobdnen34 (anu informaciuli Tanasworoba), raTa
sakmarisi droisa da srulyofili informaciis safuZvelze SeeZloT maTTvis sasurveli
da xelsayreli SeTavazebis winadadebis miReba.35 es ar gamoricxavs imas, rom Tavad
SemTavazebelzec gavrceldes Tanasworobis principi. kerZod, Tanabari mopyrobis principi
vrceldeba rogorc samizne sawarmos (sazogadoebis) fasiani qaRaldebis mflobelebze,
ise, SemTavazebelze.36 amitom, kanonis miznebidan gamomdinare, Tanabari mopyrobis principi
aseve SemTavazebelzec unda gavrceldes, miuxedavad imisa, rom, magaliTad, germanul
kanonSi `fasiani qaRaldebis SeZenisa da sawarmoTa dapatronebis Sesaxeb~ ar aris
mocemuli konkretuli norma, romelic uSualod  da pirdapir gansazRvravs SemTavazebelTa
Tanabari mopyrobis princips,.37 Sesabamisad, sajaro SeTavazebis yvela monawile erTnair,

30 ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis, germaniis saaqcio kanonis, avstriis saaqcio sazogadoebaTa
Sesaxeb kanonis zemoTmoyvanili normebi.
31 Bydlinski/W inner, ÖBA 1998, 915.
32 samizne (miznobrivi) sazogadoebis legalur definicias ̀ mewarmeTa Sesaxeb~ kanoni ar gansazRvravs.
aseTi sazogadoebis cneba mocemulia, magaliTad, avstriis kanonSi `sawarmoTa kontrolisa da
dapatronebis (SeZenis) qveS moqcevis Sesaxeb~ ($1 Z 2. ÜbG), germaniis kanonSi ̀ fasiani qaRaldebis
SeZenisa da sawarmoTa dapatronebis (SeZenis) Sesaxeb~ ($2 Abs. 3. WpÜG). ̀ samizne (miznobrivi)
sawarmo, sazogadoeba~, anu e.w. ̀ Zielgesellschaft~, aris is sazogadoeba, romlis dapatronebac xdeba
SemTavazeblis mier. am SemTxvevaSi SemTavazeblis mier xdeba ̀ mizan-sazogadoebis aqciaTa sakontrolo
paketis SeZena~. Wanturia, korporaciuli marTva, 292. prof. l. Wanturia aseT sazogadoebas
mizan-sazogadoebas uwodebs, Tumca, radganac saqarTvelos kanonSi ̀ fasiani qaRaldebis bazris
Sesaxeb~ moxseniebulia ̀ samizne sawarmo~ (magaliTad, ̀ fasiani qaRaldebis Sesaxeb~ saqarTvelos
kanonis me-15 mux. me-9 punqti), mizanSewonilad migvaCnia germanul enaSi arsebuli winamdebare
terminis qarTul aRmniSvnelad sworad samizne sawarmo (sazogadoeba) vixmaroT.
33 Bydlinski/W inner, ÖBA 1998, 915.
34 amitom sawarmoTa dapatronebis samarTlis normebi (upirveles yovlisa) gamiznulia wilis
mflobelTa informaciuli da saproceduro Tansaworobisaken. Sdr.: Baum, „Öffentlichkeit” eines
Erwerbsangebots als Anwendungsvoraussetzung des Übernahmerechts Eine Rechtvergleichende Analyse,
AG 2003, 144.
35 $3 Abs. 2. WpÜG; $3 Z 2. ÜbG.
36 Bydlinski/W inner, ÖBA 1998, 915.
37 ZiriTadad aq saubaria samizne sawarmos (sazogadoebis) mmarTveli organoebis mier iseTi
qmedebebis ganxorcielebaze, romelic yvela SemTavazebels Tanaswor pirobebSi Caayenebs. upirveles
yovlisa mxedvelobaSi miiReba samizne sawarmos (sazogadoebis) fasiani qaRaldebis mflobelTaTvis
SesaZleblobis miniWeba, SearCion yvela SemTavazebeli da maTTvis yvelaze kargi pirobebi miiRon.
amis SesaZleblobas ki gamgeobis mxridan neitralitetis dacva da SemTavazebelTa Tanaswor
pirobebSi Cayeneba ganapirobebs. ix.: Haakon Liekefett, Bietergleichbehandlung bei öffentlichen
Übernahmeangeboten, AG 2005, 810, 811.
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Tanabar pirobebSi unda moeqces.38

   ̀ mewarmeTa Sesaxeb~ saqarTvelos kanoni ar Seicavs calke normebs samizne sawarmos
(sazogadoebis) fasiani qaRldebis mflobelTa da SemTavazebelTa Tanabari mopyrobis
Sesaxeb. Tumca, praqtikulad, am principis mkrTali Suqi igrZnoba `fasiani qaRaldebis
Sesaxeb~ saqarTvelos kanonSi. kerZod, es kanoni saubrobs imaze, rom `satendero
SeTavazebis pirobebi da SemTavazeblis mier miwodebuli informacia erTnairi unda
iyos saTanado fasiani qaRaldebis yvela mesakuTrisaTvis.~39 Zneli saTqmelia, gulisxmobs
Tu ara mocemuli kanonis es norma samizne sawarmos (sazogadoebis) fasiani qaRaldebis
mflobelTa da SemTavazebelTa Tanabari mopyrobis im princips, romelzedac zemoT
iyo saubari. amitom umjobesia (radgan sawarmoTa dapatronebis ZiriTadi norma
swored `mewarmeTa Sesaxeb~ kanonSia mocemuli), rom `mewarmeTa Sesaxeb~ kanonSi,
sawarmoTa dapatronebis SemTxvevebTan dakavSirebiT ganisazRvros iseTive normebi,
rogoric es germanul an avstriul samarTalSia mocemuli. ufro metic, SemTavazebelTa
mimarT umjobesia, ufro detalurad gaiweros maTi Tanabari mopryobis principis
Taobaze. manamde ki, Tavad sawarmoTa SeZenis samarTlis miznebidan gamomdinare, aseTi
Tanaswori mopyrobis principi analogiiT unda iqnes gamoyenebuli.

b)b)b)b)b) gamWvirvalobis pr gamWvirvalobis pr gamWvirvalobis pr gamWvirvalobis pr gamWvirvalobis princiinciinciinciinci pipipipipi

   gamWvirvalobis principi aseve did rols asrulebs sawarmoTa dapatronebis
dros.40 samizne sawarmos (sazogadoebis) fasiani qaRaldebis mflobelTa Tanaswor
pirobebSi Cayeneba bevrad aris damokidebuli swored transparentulobaze. amitom
es pricipi, garda imisa, rom reglamentirebulia kanonmdeblobiT,41 aseve, mxareTa
keTilsindisierebaze damokidebuli movlenaa. vfiqrobT, transparentulobaze mianiSnebs,
aseve, saqarTvelos kanoni `fasiani qaRaldebis bazris Sesaxeb~. kerZod, aRniSnuli
kanonis me-15 muxlis me-4 punqti, romelic ambobs, rom SemTavazeblis mier mowodebuli
informacia erTnairi unda iyos samizne sawarmos fasiani qaRaldebis yvela

38 swored amas ganamtkicebs germanuli da avstriuli kanonmdebloba. is, rom SemTavazeblebi
Tanaswor pirobebSi unda aRmoCndnen Tavad samizne sawarmos (sazogadoebis) interesebidan
gamomdinareobs, imdenad, ramdenadac kanonTa mizani da normaTa mocemuloba ($3 Abs. 3. WpÜG; $3
Abs. 3. ÜbG) avaldebulebs sameTvalyureo sabWos da gamgeobas (anu im subieqts, romelzec
praqtikulad aris damokidebuli SemTavazebelTa Tanabar mdgomareobaSi, pirobebSi Cagdeba),
imoqmedon mxolod samizne sawarmos (sazogadoebis) interesebidan gamomdinare. ix.: Haakon
Liekefett, AG 2005, 810; $3 Abs. 3. WpÜG. Tumca avstriuli kanonis sityvasityviTi mocemuloba,
germanulisagan gansxvavebiT, yuradRebas amaxvilebs `yvela aqcioneris da samizne sawarmos
(sazogadoebis) fasiani qaRaldebis danarCeni mflobelebis, aseve, muSa-mosamsaxureTa, kreditorTa
da sajaro~ interesebsa ($3 Abs. 3. ÜbG). da ara sazogadoebis interesze. TumcaRa arsebiTi
Sinaarsobrivi gansxvaveba am SemTxvevaSi ar arsebobs.
39 ̀ fasiani qaRaldebis bazris Sesaxeb~ kanonis me-15 muxlis, me-4 punqti.
40 miiCneva, rom sawarmoTa dapatronebis erTianma samarTalma koreqtul da organizebul sazogadoebaTa
SeZenasTan erTad es (dapatronebis) procesi ufro gamWvirvale da informaciuli gaxada. ix.:
AktG, GmbH-Gesetz, Textausgabe mit ausführlichem Sachverzeichnis und einer Einführung von Heribert
Hirte, 40. Auf., 2007, XXIX.
41 $3 Abs. 2. WpÜG; $3 Z 2. ÜbG.
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mesakuTrisaTvis. am SemTxvevaSi saubari unda iyos swored imaze, rom mxareebma
izrunon informaciis gamWvirvaleobaze. mxolod gamWvirvale informaciis miwodebas
SeuZlia im efeqtis gamowveva, rom samizne sawarmos (sazogadoebis) fasiani qaRaldebis
mflobelebi srulyofilad flobdnen yvela saWiro mosazrebas da infromacias, raTa
maTTvis sasurveli gadawyvetileba miiRon. amitom germanuli da avstriuli kanonmdebloba
adgens, rom SeTavazebis miRebisaTvis samizne sazogadoebis fasiani qaRaldebis
mflobelebs sakmarisi dro unda mieceT,42 ise, rom am sazogadoebis umciresobaSi
darCenil aqcionerebs gonivruli dro hqondeT, awon-dawonon poziciebi, miiRon
srulyofili informacia, rac maTTvis swori arCevanis gakeTebis did albaTobas
iZleva. amitom SemTavazebeli, upirveles yovlisa, valdebulia aqcionerebs
`keTilsindisieri, zusti da srulyofili informacia miawodos~.43 aqedan gamomdinare,
yovelgvari uzustoba da SecdomaSi Semyvani informaciis gacema dauSvebelia.44

   ̀ fasiani qaRaldebis Sesaxeb~ saqarTvelos kanoniT dadgenil informaciaSi (kanonis
me-15 muxlis me-4 punqti) igulisxmeba yvela is informacia, romelic SeTavazebas,
samarTlian fass, SemTavazeblis miznebs, SemTavazeblis Sesaxeb arsebul monacemebs
da a.S. Seexeba. Tumca `mewarmeTa Sesaxeb~ kanoni ar gansazRvravs im vadas, romlis
ganmavlobaSic unda moxdes samizne sawarmos (sazogadoebis) fasiani qaRaldebis
mflobelTa mxridan am winadadebis miReba (germanuli da avstriuli kanonmdeblobisagan
gansaxvavebiT). aseTi vada verc ̀ fasiani qaRaldebis bazris Sesaxeb~ kanonSi aRmovaCineT.
amitom mizanSewonilad migvaCnia es vada swored `mewarmeTa Sesaxeb~ kanonSi
ganisazRvros da misi gamoTvla gonivrulad da samarTlianad moxdes.

g) samizne sazogadoebis mmarTveli organoebis neitralitetis SenarCunebisg) samizne sazogadoebis mmarTveli organoebis neitralitetis SenarCunebisg) samizne sazogadoebis mmarTveli organoebis neitralitetis SenarCunebisg) samizne sazogadoebis mmarTveli organoebis neitralitetis SenarCunebisg) samizne sazogadoebis mmarTveli organoebis neitralitetis SenarCunebis
movaleobamovaleobamovaleobamovaleobamovaleoba

   transparentulobas, erTi mxriv, bevrad ganapirobebs mmarTveli organoebis
`Caurevloba~ SeTavazebis proceduraSi. mxedvelobaSi miiReba is garemoeba, rom
germanuli da avstriuli kanonmdeblobis mixedviT, samizne sazogadoebis mmarTvel
organoebs akisriaT neitralitetis SenarCunebis movaleoba.45 aseTi neitraliteti
gamoixateba imaSi, rom direqtorats (damoukideblad) ar aqvs ufleba, imgvarad
Caerios SeTavazebis proceduraSi, rom daarwmunos an gadaarwmunos samizne sazogadoebis
aqcionerebi SeTavazebis `sikargesa~ Tu `sicudeSi~. mokled rom iTqvas, gamgeobas
(direqtorats) akisria movaleoba, srulyofilad miawodos SemTavazeblis mier
wardgenili informacia samizne sazogadoebis aqcionerebs, raTa am ukanasknelT hqondeT
Tavisufali arCevanis gakeTebis SesaZlebloba. yovelgvari `Tavsmoxveuli azris~

42 $3 Abs. 2. WpÜG; $3 Z 2. ÜbG. magaliTad, avstriuli kanonmdeblobis mixedviT gansazRvrulia, rom
SeTavazebis winadadebis miReba ar unda iyos or kviraze naklebi da aT Tveze meti SesaTavazebeli
dokumentebis gamoqveynebidan. $19 Abs. 1. ÜbG; Bydlinski/Winner, ÖBA 1998, 916.
43 Bydlinski/W inner, ÖBA 1998, 916.
44 iqve.
45 $3 Abs. 3. WpÜG; $3 Z. 3. ÜbG. neitralitetis Sesaxeb SegiZliaT ix., magaliTad: Kirchner,
Neutralitäts- und Stillhaltepflicht des Vorstands der Zielgesellschaft im Übernahmerecht, AG 1999, 485 ff;
Bausch/Götz, Neutralitätspflicht des Vorstands und Entscheidungsbefugnis der Hauptversammlung im
Übernahmerecht, AG 2001, 251 ff.
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gatareba direqtoratis mxridan samizne sazogadoebis aqcionerebisaTvis an xelis
SeSla SemTavazeblisaTvis SeTavazebis ganxorcielebaSi dauSvebelia. ase rom,
`gadawyvetileba SeTavazebis (misi miRebis an armiRebis)46 Taobaze Tavad aqcionerTa
xelSi unda iqnes moqceuli.~47 aqedan gamomdinare, samizne sazogadoebis fasiani
qaRaldebis mflobelebma damoukideblad unda miiRon gadawyvetileba SeTavazebis
winadadebis miRebis an misi uaryofis Taobaze. amitom `mxolod wilis mflobelebma
damoukideblad unda gadawyviton, gayidon Tu ara aqciebi da gayidvis SemTxvevaSi ki
Tavad gansazRvron sakontrolo premiis Sesaxeb~.48 niSandoblivia, rom aseTi
neitralitetis SenarCunebis movaleoba vrceldeba, aseve saaqcio sazogadoebis
sameTvalyureo sabWozec.49

   sawarmoTa dapatronebis dros samizne sazogadoebis gamgeoba (direqtori an
direqtorTa sabWos wevrebi) keTlisindisierad unda moqmedebdes, rogorc es dadgenilia
`mewarmeTa Sesaxeb~ kanoniTa da kanoniT `fasiani qaRaldebis bazris Sesaxeb~.50

sazogadoebis xelmZRvaneli organo sazogadoebis interesebze unda zrunavdes ise,
rogorc ̀ zrunavs analogiur Tanamdebobaze da analogiur pirobebSi myofi Cveulebrivi,
saRad moazrovne piri da moqmedebdes im rwmeniT, rom misi es qmedeba yvelaze
xelsayrelia sazogadoebisaTvis~ (`mewarmeTa Sesaxeb~ kanoni muxli me-9.7). sawarmos
mmarTveli organoebis wevrTa ufleba-movaleobebis ganxorcielebis keTilsindisirebis
zustad igive princips aseve icnobs `fasiani qaRaldebis bazris Sesaxeb~ kanoni
(muxli me-16, pirveli punqti). magram sawarmoTa SeZenis dros sakiTxi SeiZleba
cotaTi `garTuldes~. kerZod, Tu sawarmoTa dapatronebis samarTlis mixedviT
dadgenilia sazogadoebis (upirveles yovlisa, samizne sazogadoebis) mmarTveli organos
neitralitetis SenarCunebis movaleoba, maSin misi es neitraliteti unda daemTxvas
keTilsindisierebis im princips, romelic ̀ mewarmeTa Sesaxeb~ kanoniT aris gansazRvruli,
anu sawarmoTa dapatronebis drosac gamgeoba (romelic neitralitets inarCunebs)
unda moqmedebdes `samizne sazogadoebis fasiani qaRaldebis mflobelebis, aseve, muSa-
mosamsaxureebis, kreditorebis da  sajaro interesebis gaTvaliswinebiT.~51 Sesabamisad,
yovelgvari gadawyvetileba, romelsac gamgeoba miiRebs am keTlisindisirebis principiT
unda iyos ganpirobebuli. amitom sainteresoa sakiTxi imis Taobaze, unda gavrceldes
Tu ara gamgeobis neitralitetis SenarCunebis movaleoba aseve sawarmoTa e.w. mtruli

46 frCxilebSi gakeTebuli SeniSvna avtorisaa.
47 Bydlinski/W inner, ÖBA 1998, 916.
48 Kir chner, AG 1999, 486.
49 swored es Sinaarsi devs, magaliTad, avstriis sawarmoTa kontrolisa da batonobis qveS
moqcevis Sesaxeb kanonSi. ix.: Bydlinski/W inner, ÖBA 1998, 916.
50 `mewarmeTa Sesaxeb~ kanonis me-9.7 muxli; `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-16
muxlis pirveli punqti.
51 Bydlinski/W inner, ÖBA 1998, 916. germanuli kanonmdebloba, avstriulisagan gansxvavebiT
(Sinaarsobrivad erTnair, magram kanonis sityvasityviTi mocemulobiT), zemoT xsenebuli normis
sxvagvar formulirebas gvTavazobs: samizne sawarmos (sazogadoebis) gamgeoba da sameTvalyureo
sabWo unda moqmedebdes samizne sawarmos (sazogadoebis) interesebidan gamomdinare ($3 Abs. 3.
WpÜG).
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dapatronebis dros.52 iqneb samizne sazogadoebas iseTi dapatroneba emuqreba, romelic
SeiZleba misaRebi ar aRmoCndes sazogadoebisaTvis?! da aseT dros iqneb mizanSewonili
iyos gamgeobis (direqtoratis) mxridan Careva SeTavazebis proceduraSi da garkveuli
zemoqmedebis moxdena samizne sazogadoebis fasiani qaRaldebis mflobelebze? swored
am sakiTxTan aris kavSirSi sawarmoTa dapatronebis dros gamgeobis mier dacviTi
RonisZiebebis gamoyenebisaTvis nebis darTva.53

   `mewarmeTa Sesaxeb~ kanoni arafers ambobs imaze, Tu rogor unda moiqces am dros
samizne sawarmos (sazogadoebis) mmarTveli organo. aseTi mocemuloba arc `fasiani
qaRaldebis bazris Sesaxeb~ kanonSia. rogorc zemoT iTqva, kanonebi54 gansazRvraven
direqtorTa keTilsindisirebis valdebulebas maTi ufleba-mosileba-movaleobaTa
ganxrocielebisas, xolo xelmZRvanelis aseTi keTilsindisierebis principi, faqtobrivad,
utoldeba sawarmoTa dapatronebis dros am (samizne) sazogadoebis mmarTveli organos
neitralitetis SenarCunebis valdebulebas. vfiqrobT, rom am SemTxvevaSi esaa
keTilsindisierebis principi, romelsac cal-calke ganamtkiceben `mewarmeTa Sesaxeb~
da ̀ fasiani qaRaldebis bazris Sesaxeb~ kanonebi. aRsaniSnavia is garemoeba, rom gamgeoba
aucileblad unda zrunavdes sazogadoebis interesze. es gamgeobis valdebulebas
warmoadgens da imas niSnavs, rom im SemTxvevaSi, rodesac aSkarad cxadia SemTavazeblis
`boroti ganzraxva~ samizne sawarmos (sazogadoebis) mimarT, samizne sawarmos gamgeoba
amis mimarT gulgrili ver iqneba. amitom sakiTxi ase ismis: aqvs Tu ara ufleba samizne
sazogadoebis gamgeobas, rom miiRos TavdacviTi RonisZiebebi SemTavazeblis mimarT da
amiT daicvas sawarmos ineteresebi. keTilsindisierebis valdebulebac xom imas niSnavs,
rom direqtori (direqtorebi) ar unda iyos gulgrili sawarmosaTvis `arasasurveli~
Sedegebis dadgomis mimarT?! magaliTad, amerikul samarTalSi55 dadgenilia, rom sawarmoTa
mtruli dapatronebis dros direqtorma (direqtorebma) SeiZleba gamoiyenos TavdacviTi
berketebi da winaaRmdegoba gauwios SemZenis nebas. Tumca gamgeobas evaleba daasabuTos
da daadasturos sawarmos `interesis primati~.56 unda gavrceldes Tu ara aseTi
RonisZiebebis daSvebis SesaZlebloba nacionaluri kanonmdeblobis mixedviT, (am sferoSi
praqtikis ararsebobis gamo) Zalian rTuli saTqmelia. am dros, vfiqrob, saqme gvaqvs
e.w. Business Judgement Rule-is, anu samewarmeo gadawyvetilebaTa miRebis Tavisuflebis
principTan.57 swored samewarmeo gadawyvetilebis TavisuflebasTan kavSirSi unda

52 am sakiTxis Sesaxeb SegiZliaT ix.: Schuster, Feindliche Übernahmen; sakuTari aqciebis Sesyidvac,
saerTo krebis mier miniWebuli davalebiTi safuZvliT, gamgeobis prerogativaa, amitom sakuTari
aqciebis Sesyidva SeiZleba ganxiluli iyos rogorc sawarmoTa dapatronebis (sawarmos mmarTveli
organos mxridan) TavdacviTi RonisZieba. amis Taobaze: Berrar/Schnorbus, Rückerwerb eigener
Aktien und Übernahmerecht, ZGR 2003, 100 ff.
53 sawarmoTa dapatronebis (SeZenis) samarTalSi gamoiyeneba terminebi: ̀ sawarmos megobruli da mtruli
dapatroneba~. ̀ sawarmos mtrul SeZenad miiCneva iseTi SemTxveva, rodesac menejmentis nebis sawinaaRmdegod
xdeba sawarmos yidva korporaciis an sxva piris mier~. WanturiaWanturiaWanturiaWanturiaWanturia, korporaciuli marTva, 231. amis
sapirispirod sawarmos megobrul dapatronebad SeiZleba miviCnioT samizne sawarmos (sazogadoebis)
iseTi SeZena, romelic xorcieldeba sazogadoebis mmarTveli organoebis nebis Sesabamisad.
54 mxedvelobaSia `mewarmeTa Sesaxeb~ kanoni da kanoni `fasiani qaRaldebis bazris Sesaxeb~.
55 igulisxmeba aSS-s samarTali.
56 ix.: WanturiaWanturiaWanturiaWanturiaWanturia, korporaciuli marTva, 231.
57 ufro vrclad am institutis Taobaze SegiZliaT ix.: Wanturia, korporaciuli marTva, 215-257.
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ganixilebodes direqtoris keTilsindisierad moqmedebis sakiTxi. direqtors unda
sjerodes, rom misi qmedeba mimarTuli iqneba sazogadoebis, misi aqcionerebisa da
momavali saqmianobis sakeTildReod. amitom direqtorisTvis TavdacviTi berketebis
gamoyenebis SesaZleblobis arminiWeba SeiZleba ewinaaRmdegebodes kidec kanoniT dadgenil
mis keTilsindisierebis princips. am sakiTxTan mimarTebiT yuradReba gvinda gavamaxviloT
germanuli kanonis58 33-e paragrafze, aseve, avstriuli kanonis59 me-12 paragrafze.
winamdebare normebi, principSi, SesaZleblobas aniWebs gamgeobas, miiRos TavdacviTi
xasiaTis zomebi, Tumca aseTi zomebi konkretulad unda iyos gansazRvruli. aseTi
`TavdacviTi strategiuli zomebis~60 ganxorcielebis uflebamosilebas gamgeobas saerTo
kreba aniWebs. swored es sakiTxia saintereso, anu germanuli da avstriuli kanonmdeblobis
mixedviT, principSi, `davaleba~, rom gamgeobam mimarTos TavdacviT strategiul zomebs,
Tavad aqcionerTa nebidan gamomdinareobs (amisaTvis gamgeobas uflebamosilebas xom
saerTo kreba aniWebs?!). gamodis, rom damoukideblad gamgeoba aseT gadawyvetilebas
ver miiRebs, amitom es SemTxvevac uTanabrdeba gamgeobis neitralitetis princips,
imdenad, ramdenadac, Tu ara saerTo krebis gadawyvetileba (anu samizne sazogadoebis
aqcionerTa neba), gamgeoba damoukideblad, erTpirovnulad aseT nabijs ver gadadgams.
aseT strategiul TavdacviT zomad SeiZleba miviCnioT, magaliTad, rogorc vaxseneT,
sakuTari aqciebis gamosyidvis SemTxveva.61 amisaTvis gamgeobas gansakuTrebul
uflebamosilebas saerTo kreba aniWebs.62 Tumca esec samizne sawarmos (sazogadoebis)
fasiani qaRaldebis mflobelTa interesebs emsaxureba.63 aqciaTa fasis zrdiT samizne
sazogadoeba, principSi, `manipulirebs~ imiT, rom fasiani qaRaldebis mflobelTaTvis
maTi aqciebis sanacvlod ufro ukeTesi SeTavazeba iqnes ganxorcielebuli.64 amitom,
Cemi azriT, aseTi nabijebis gadadgmis ufleba (samizne sazogadoebisa da misi fasiani
qaRaldebis mflobelTa interesebidan gamomdinare) direqtorats, qarTuli kanonmdeblobis
mixedviTac, unda mivaniWoT. xolo am SemTxvevaSi direqtorats ̀ dadgenili, gansazRvruli
neitralitetisa da Caurevlobis valdebuleba~65 unda ganvusazRvroT, Tu unda davadginoT

58 mxedvelobaSia WpÜG.
59 ÜbG.
60 Abwehrstrategiemassnahmen.
61 ̀ mewarmeTa Sesaxeb~ kanoni swored aseT aqciebs sakuTar aqciebs (anu e.w. Eigene Aktie), saxazino
aqciebs uwodebs (muxli 531, me-10 punqti).
62 aseTi strategiuli TavdacviTi sakiTxis Sesaxeb aseve: Berrar/Schnorbus, ZGR 2003, 101 ff.
63 am dros (sakuTari aqciebis gamosyidvisas) sawarmo, rogorc wesi, axdens aqciaTa kursis
gazrdas, amitom sakuTari aqciebis SeZenis instrumenti, erTgvarad, warmoadgens zogadad aqciaTa
kursis gazrdis saSualebasac. sazogadoebis mier sakuTari aqciebis SeZenas aqvs aqciaTa sakurso
Rirebulebis regularuli zrdis funqciac. ix.: Skog, Der Erwerb eigener Aktien: Reformbestrebungen
in den EU-MItgliedstaaten, ZGR 1997, 306, 328. vuTiTeb :Thalos, Zum Entwurf eines
Aktienrückerwerbsgesetzes, ecolex 1999, 470. amitom, imis gaTvaliswinebiT, rom avstriul da germanul
samarTalSi mkacrad icaven zogadad ganmtkicebul princips: `dauSvebelia sakuTari aqciebiT
vaWroba~ (Thalos, ecolex 1999, 472. amasTan, `dResac saaqcio samarTli amodis sakuTari
aqciebis gamosyidvis dauSveblobis ZiriTadi principidan~. Singhof/Weber, Neue kapitalmarktrechtliche
Rahmenbedingungen für den Erwerb eigener Aktien, AG 2005, 550), gamgeobisaTvis am uflebamosilebis
miniWeba specialur, gansakuTrebul SemTxvevas warmoadgens.
64 Sdr.: Berrar/Schnorbus, ZGR 2003, 103 f.
65 amis Sesaxeb SegiZliaT ufro vrclad ix.: Kirchner, AG 1999, 486 f.
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zogadi xasiaTis norma, es sakiTxi diskusiis sagnad SeiZleba vaqcioT. mokled rom
vTqvaT, sawarmos ZiriTad politikas sazogadoebis saerTo kreba gansazRvravs. Tuki am
politikis (da sawarmos rentabelobisTvis) arsebiT interesad saerTo kreba miiCnevs,
gamgeobas mianiWebs uflebamosilebas, raTa miiRos TavdacviTi zomebi, uCveulo am dros
araferi iqneba.66 ufro metic, magaliTad, aSS-s samarTlis mixedviT, aseTi RonisZiebebis
ganxorcielebis uflebamosileba pirdapir kavSirSia direqtorTa mier samewarmeo
gadawyvetilebis miRebis Tavisuflebis principTan. amitom ̀ direqtorebma unda miuTiTon
da daamtkicon, rom maT (magaliTad) korporaciis aqciebi SeiZines ara TavianTi
Tanamdebobebis gadasarCenad, aramed imitom, rom es aucilebeli iyo korporaciis
interesebidan gamomdinare~.67

4. savaldebulo satendero SeTavazeba4. savaldebulo satendero SeTavazeba4. savaldebulo satendero SeTavazeba4. savaldebulo satendero SeTavazeba4. savaldebulo satendero SeTavazeba

   savaldebulo satendero SeTavazeba saqarTvelos kanonmdeblobisaTvis sruliad
axal movlenas warmoadgens. rogorc vnaxeT, aseTi principi aseve axalia germaniisa
da avstriisTvis.68 Tumca mas wlebis ganmavlobaSi icnobs, magaliTad, didi britaneTis
samarTali. rac Seexeba aSS-s samarTals, savaldebulo satendero SeTavazeba am
qveyanaSi nacnobi movlenaa.69

   saerTod satendero (sajaro) SeTavazebis Sesaxeb aRniSnulia `fasiani qaRaldebis
bazris Sesaxeb~ saqarTvelos kanonSi (muxli 15). Tumca winamdebare normiT dgindeba
satendero SeTavazebis mxolod nebayoflobiTi xasiaTi. rac Seexeba savaldebulo satendero
SeTavazebas, mas ukve ̀ mewarmeTa Sesaxeb~ kanoni adgens (muxli 532). ase rom, Cvens qveyanaSi,
magaliTad, avstriis federaciisagan gansxvavebiT,70 savaldebulo da nebayoflobiTi satendero
SeTavazebis Sesaxeb mocemuli normebi sxvadasxva kanonebSia gabneuli.71 winamdebare statiaSi
ar SevCerdebiT satendero SeTavazebis nebayoflobiT xasiaTze, aramed, Temis miznidan
gamomdinare, yuradRebas mxolod mis savaldebulo xasiaTze gavamaxvilebT.

66 Tumca, ra Tqma unda, akrZalulia fasiani qaRaldebiT yovelgvari manipulireba. amas uzrunvelyofs
`fasiani qaRaldebis bazris Sesaxeb~ saqarTvelos kanoni (Tavi VII). magram is, razedac am SemTxvevaSia
saubari, aranairad warmoadgens winamdebare normebis darRvevas. sakuTari aqciebis Sesyidvis SesaZleblobas
`mewarmeTa Sesaxeb~ kanoni iZleva. aqedan gamomdinare ki sakiTxi unda daisvas imis Taobaze,
direqtorats unda mieces Tu ara TavdacviTi zomebis ganxorcielebis SesaZlebloba, rac aseve maT
keTilsindisierebasTan iqneba kavSirSi. ̀ fasiani qaRaldebis bazris Sesaxeb~ kanonis normebis (muxli
44, 45) darRveva ki aseT dros unda ganvixiloT, rogorc direqtorTa mxridan keTilsindisierebis
principis darRvevad, da ara TavdacviTi RonisZiebebis gatarebad.
67 WanturiaWanturiaWanturiaWanturiaWanturia, korporaciuli marTva, 231-232.
68 germaniaSi 2002 wlamde moqmedi e.w. Übernahmekodex-i ar iTvaliswinebda savaldebulo satendero
SeTavazebas. ix.: Schiessl, Ist das deutsche Aktienrecht kapitalmarkttauglich?, AG 1999, 450. avstriis
federaciaSi ki savaldebulo satendero SeTavazebis momwesrigebeli normebi mxolod 1999 wels
ZalaSi Sesuli ̀ sawarmoTa kontrolsa da batonobis qveS moqcevis Sesaxeb~ kanoniT (ÜbG) ganisazRvra.
69Baum, AG 2003, 145. Tumca erT-erT statiaSi aRniSnulia, rom aSS-s marTlwesrigi ar icnobs
savaldebulo satendero SeTavazebas. Bydlinski/W inner, ÖBA 1998, 919.
70 avstriaSi nebayoflobiTi da savaldebulo satendero SeTavazebis normebi erT sakanonmdeblo
aqtSia moTavsebuli: ÜbG 2. Teil; ÜbG 3. Teil. aseve, germaniaSi, sadac isini erT sakanonmdeblo aqtSia
mocemuli. ix.: Hirte , Einführung, XXXI.
71 `fasiani qaRaldebis bazris Sesaxeb~ da `mewarmeTa Sesaxeb~ kanonebi.
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a) sakontrolo maCvenebelia) sakontrolo maCvenebelia) sakontrolo maCvenebelia) sakontrolo maCvenebelia) sakontrolo maCvenebeli

   savaldebulo satendero SeTavazeba sajaro SeTavazebis erT-erT saxeobad ganixileba.
savaldebulo satendero SeTavazebis qvakuTxeds e.w. `sakontrolo zRurblis~72

miRweva warmoadgens. saqme imaSi gaxlavT, rom kanonis axali normis73 mixedviT, piri
samizne sawarmoSi (sazogadoebaSi) aqciaTa garkveuli raodenobis miRwevisTanave
valdebuli xdeba, ganaxorcielos savaldebulo satendero SeTavazeba imisaTvis, rom
darCenili (samizne sazogadoebaSi darCenili) aqciebi gamoisyidos (`mewarmeTa Sesaxeb~
kanonis 532-e muxlis pirveli punqti). is piri an SeTanxmebiT moqmedi aqcionerebis
jgufi, romelic SeiZens da SeZenis Sedegad flobs samizne sawarmoSi (sazogadoebaSi)
xmis uflebis mqone aqciebis 51%-ze mets, valdebuli xdeba, am faqtis dadgomidan
araugvianes 45 dRisa ganaxorcielos satendero SeTavazeba `fasiani qaRaldebis
bazris Sesaxeb~ kanonis me-15 muxliT dadgenili wesis Sesabamisad. amitom savaldebulo
satendero SeTavazeba (samizne) sawarmoSi (sazogadoebaSi) sakontrolo monawileobis
moTxovnasTan aris dakavSirebuli.74 `mewarmeTa Sesaxeb~ kanonisagan gansxvavebiT,
germanuli da avstriuli kanonebi aseT maCveneblad 30%-ian zRurbls miiCneven.75

aseTi procentuli maCvenebeli, saerTaSoriso gadmosaxedidan, bevri qveynis samarTalSi
gvxvdeba.76 Tumca saqarTvelom sawarmos makontrolebel maCveneblad, rogorc iTqva,
xmis uflebis mqone aqciaTa 1/2 –ze meti airCia.

b) pirdapiri da arapirdapiri kontrolib) pirdapiri da arapirdapiri kontrolib) pirdapiri da arapirdapiri kontrolib) pirdapiri da arapirdapiri kontrolib) pirdapiri da arapirdapiri kontroli

   mniSvnelovnad gveCveneba aseve uSualo da SualebiTi kontrolis gansazRvris
sakiTxi. magaliTad, avstriis sawarmoTa dapatronebis (SeZenis) samarTali icnobs
pirdapir da arapirdapir kontrols. saerTod, sawarmoSi pirdapiri kontroli77 niSnavs
imas, rom piri uSualod flobs samizne sawarmoSi (sazogadoebaSi) aqciaTa garkveul
(kontrolis ganxorcielebisaTvis saWiro) raodenobas. rac Seexeba SualebiT kontrols
– es is SemTxvevaa, rodesac kontrolis ganxorcieleba sawarmoze ara pirdapiri
zemoqmedebiT, aramed eventualuradac aris SesaZlebeli, anu am SemTxvevaSi yuradReba
eqceva sawarmos marTavaze sakontrolo zemoqmedebis ganxorcielebas. amitom avstriuli
kanonmdebloba amas uyuradRebod ar tovebs da awesrigebs am sakiTxs.78 Sesabamisad,

72 germanulSi gamoiyeneba termini: Kontrollschwelle.
73 mxedvelobaSi maqvs `mewarmeTa Sesaxeb~ kanonis 532-e muxli.
74 Winner, ÖJZ 2006, 660.
75 $29 Abs. 2. WpÜG; $22 Abs.  2. ÜbG. Tumca, magaliTad, germaniaSi, iyo ̀ SemoTavazeba~ es maCvenebeli
25%-iT gansazRvruliyo. ix.: Schiessl, AG 1999, 450.
76 Winner, ÖJZ 2006, 661.
77 aseve SigviZlia vixmaroT termini monawileoba, anu pirdapiri (arapirdapiri) monawileoba
sawarmoSi. igi ufro Seesabameba, magaliTad, avstriuli kanonis daTqmas. ̀ sawarmoTa kontrolisa
da batonobis qveS moqcevis Sesaxeb~ kanonis 22-e paragrafis pirveli abzaci: `mittelbare
kontrollierende Beteiligung~.
78 amis Sesaxeb: Winner, ÖJZ 2006, 661.



22

savaldebulo satendero SeTavazeba arapirdapiri kontrolis SemTxvevebzec vrceldeba.79

   2005 wlis 24 ivniss, anu rodesac ̀ mewarmeTa Sesaxeb~ kanons daemata savaldebulo
satendero SeTavazebis momwesrigebeli norma, gaTvaliswinebuli ar iyo uSualo da
SualebiTi kontrolis sakiTxi. Tumca 2007 wlis 16 marts amave muxlis (532 muxli)
pirvel punqts daemata ̀ g~ qvepunqti, romelmac, am SemTxvevaSi, saaqcio sazogadoebaSi
xmis uflebis mqone aqciaTa pirdapiri da arapirdapiri kontrolis sakiTxi SemoiRo.
axali cvlilebiT ganisazRvra is SemTxveva, rodesac piri an SeTanxmebiT moqmedi
pirTa jgufi, romelic pirdapir (uSualod) an arapirdapir (SualebiTad) akontrolebs
saaqcio sazogadoebis xmis uflebis mqone aqciaTa 1/2-ze mets, valdebuli xdeba,
ganaxorcielos savaldebulo satendero SeTavazeba am muxlis (532 mux.) mixedviT.
es cvlileba, Cemi azriT, dadebiTad unda Sefasdes, radganac Seesabameba evropul
standartebs da saaqcio samarTalSi sakontrolo zemoqmedebis princips. Tumca
wminda sakanonmdeblo teqnikis TvalsazrisiT aseTi mocemuloba am muxlis pirveli
punqtis `g~ qvepunqtSi ar unda moTavsebuliyo. umjobesi iqneboda, Tuki am damatebis
meore winadadeba gadainacvlebda amave muxlis pirveli punqtis pirveli winadadebis
Semdeg, radganac `a~, `b~ da `g~ qvepunqtebze, principSi, savaldebulo satendero
SeTavazebis moTxovna ar vrceldeba.
   sakontrolo monawileoba SeiZleba ara mxolod SeZenil iqnes (aqciaTa yidviT),
aramed miRweulic iqnes.80 aqedan gamomdinare, aqciaTa mxolod SeZena, imisaTvis, rom
piri akontrolebdes ama Tu im sawarmos, savaldebulo ar aris.81 Tavisufladaa
SesaZlebeli, rom kontroli warmoiqmnes aqcionerTa garkveuli jgufebis mier maTi
xmebis gaerTianebis, SekavSirebis Sedegad. aseT gaerTianebas `xmaTa Sekvris
xelSekrulebasac~82 uwodeben. umravles SemTxvevaSi ki mxedvelobaSi e.w. sindikaturi
xelSekruleba miiReba.83 amitom kanonmdebloba84 am SemTxvevasac ar tovebs regulirebis
miRma da am dros savaldebulo satendero SeTavazebis pirobas adgens. swored
zemoaRniSnulis gaTvaliswinebiT unda ganimartos `mewarmeTa Sesaxeb~ kanonis 532-e
muxlis pirveli punqti. kerZod, kanonSi aRniSnuli `SeTanxmebis safuZvelze moqmed
aqcionerTa jgufi~ swored xmaTa Sekvris garigebis safuZvelze moqmedi pirebi
igulisxmebian. amitom, Tuki aseTi xmebis Sekvris safuZvelze aRmoCndeba, rom isini
akontroleben sawarmos, maSin maT kanoniT dadgenili sakontrolo maCveneblis (xmis

79 am SemTxvevaSi gadamwyvetia piris xmis uflebis sakiTxi, anu kontroli sawarmoze, rasakvirvelia,
iqidan gamomdinare aiTvleba, Tu ra SesaZlebloba aqvs pirs zegavlena moaxdinos sazogadoebis
politikaze zogadad, amitom mniSvnelovania mis mier xmis uflebis gamoyenebis sakiTxi, xolo
piri pirdapir moaxdens Tavisi xmis uflebiT zemoqmedebas sawarmoze Tu SualebiTi monwileobis
gamoyenebiT, am SemTxvevaSi umniSvneloa. am mxriv, sainteresoa germanuli kanonis mocemuloba,
romelic, principSi, gansazRvravs kidec aqciidan gamomdinare xmis uflebis gamoTvlis sakiTxs
($30 WpÜG).
80 Winner, ÖJZ 2006, 662, 664; $22 Abs.  1. ÜbG. aseTive Sinaarss iTvaliswinebs aseve germanuli kanoni
`fasiani qaRaldebisa da sawarmoTa dapatronebis Sesaxeb~ 35-e paragrafis danawesiT.
81 Winner, ÖJZ 2006, 662.
82 Winner, ÖJZ 2006, 662.
83 Winner, ÖJZ 2006, 664; aseve Bydlinski/W inner, ÖBA 1998, 919.  sindikatis ganmartebis Sesaxeb,
magaliTad: Creifelds, Rechtswörterbuch, 17. Auf., 2002, 1338.
84 rogorc germanuli da avstriuli, ise, nacionaluri.

mecnierebamecnierebamecnierebamecnierebamecniereba



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

23

uflebis mqone aqciaTa 1/2-ze meti) miRwevisTanave warmoeSobaT satendero SeTavazebis
ganxorcielebiT samizne sazogadoebis danarCeni aqciebis gamosyidvis valdebuleba.
   aqve mniSvnelovania imis aRniSvnac, rom SeTavazebis sagans mxolod samizne sawarmos
(sazogadoebis) fasiani qaRaldebi warmoadgens. da radganac `mewarmeTa Sesaxeb~
kanoni ar akonkretebs, Tu romeli klasis aqcias exeba savaldebulo satendero
SeTavazeba, unda ganvmartoT, rom gamosyidvis sagans, aseve, unda warmoadgendes ara
mxolod Cveulebrivi, anu xmis uflebis mqone aqciebi, aramed privilegirebuli aqciebic85

(Tundac maT kanoniT gaTvaliswinebul SemTxvevebSi mopovebuli ar hqondeT xmis
ufleba).

g) samarTliani fasig) samarTliani fasig) samarTliani fasig) samarTliani fasig) samarTliani fasi

   erT-erTi mniSvnelovani sakiTxi, romelic aseve Seexeba savaldebulo satendero
SeTavazebisas SemTavazebelsa86 da gamyidvels (samizne sawarmos (sazogadoebis) fasiani
qaRaldebis mflobels) Soris urTierTobas, aris aqciis yidvisas misi samarTliani
fasis gansazRvra. `mewarmeTa Sesaxeb~ kanoni ambobs, rom savaldebulo satendero
SeTavazebisas aqciisaTvis gadasaxdeli fasi unda iyos samarTliani, Tumca ar iZleva
samarTliani fasis konkretul da legalur definicias. kanonis mixedviT, samarTliani
fasi dadgenili unda iyos damoukidebeli Semfaseblis, auditoris an sabrokero kompaniis
mier. gamodis, rom, sanam SemTavazebeli ganaxorcilebdes savaldebulo satendero
SeTavazebas, man damoukidebeli auditoris (eqspertis) an sabrokero firmis meSveobiT
unda daadginos samizne sawarmos (sazogadoebis) gamosasyidi fasiani qaRaldis samarTliani
fasi da amis Semdeg oficialurad unda ganacxados aqciebis Sesyidvis Taobaze.
`mewarmeTa Sesaxeb~ kanonis 532-e muxlis me-2 punqtis me-2 winadadeba erTgvarad
adgens im minimalur fass, romelsac unda Seesabamebodes aqciis fasi, anu samarTliani
fasi ar unda iyos naklebi im yvelaze maRal fasze, romelic gamosyidvis
ganmaxorcielebelma aqcionerma bolo 12 Tvis ganmavlobaSi gadaixada am (samizne)
sazogadoebis aqciebSi. rac Seexeba imis dasabuTebas, Tu ramdenad Seesabameba gamosasyidi
fasi samizne sawarmos (sazogadoebis) fasiani qaRaldebis samarTlian fass, iZleva
damoukidebeli auditori an sabrokero kompania. swored maT evalebaT gamosyidvis
angariSis Sedgena, sadac dokumenturad daadastureben garemoebebs, romlebic aqciis
samarTlian fass gansazRvraven. amasTanave, zemoaRniSnul pirebs evalebaT im meTodis
zusti dadgena, romlis meSveobiTac miiReba aqciis samarTliani fasi.
   qarTuli realobidan gamomdinare, SeiZleba daisvas aseve kiTxva: awesebs Tu ara
`mewarmeTa Sesaxeb~ kanoni samizne sawarmos (sazogadoebis) fasiani qaRaldebis
mflobelTa mier savaldebulo satendero SeTavazebisas maTi aqciebis savaldebulo
miyidvis pirobas? `mewarmeTa Sesaxeb~ kanonis 532-e muxlSi amis Sesaxeb araferia
naTqvami. Tumca amis gasarkvevad isev `fasiani qaRaldebis bazris Sesaxeb~ kanons

85 amis Sesaxeb qvemoT cotaTi vrclad iqneba saubari.
86 am SemTxvevaSi ̀ mewarmeTa Sesaxeb~ kanoni xmarobs termins ̀ myidveli~ (mux. 532, pirveli punqtis
pirveli winadadeba), Tumca mizanSewonilia mas germanuli da avstriuli kanonebis magvarad ewodos
SemTavazebeli. piri, romelic sTavazobs fasiani qaRaldebis mflobelebs maTi qaRaldebis Sesyidvas,
swored SemTavazebelad ganixileba. amitom, Cemi azriT, termini ̀ SemTavazebeli~ ufro misaRebia.
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unda mivmarToT. aRniSnuli kanonis me-15 muxlis me-3 da me-5 punqtebis meSveobiT
davadgenT, rom samizne sawarmos (sazogadoebis) fasiani qaRaldebis mflobelebs
aqvT ufleba, miiRon an uaryon SemTavazeblis mier gakeTebuli winadadeba aqciaTa
yidvis Taobaze. kerZod, `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-15 muxlis me-
3 punqti adgens, rom nebismieri winadadeba an rekomendacia fasiani qaRaldebis
mflobelebisaTvis (savaldebulo) satendero SeTavazebis uaryofis an Tanxmobis
(miRebis) Sesaxeb unda gakeTdes komisiis87 wesebis mixedviT. radganac `mewarmeTa
Sesaxeb~ kanoni savaldebulo satendero SeTavazebis gansazRvrisas miniSnebas akeTebs88

`fasiani qaRaldebis bazris Sesaxeb~ kanonze89, amitom savaldebulo satendero
SeTavazebisas am ukanaskneli kanonis me-15 muxlis me-3 punqti gamosayenebelia
`mewarmeTa Sesaxeb~ kanonTan erTobliobaSi da radganac `fasiani qaRaldebis bazris
Sesaxeb~ kanoni fasiani qaRaldebis mflobelebs aZlevs winadadebis uaryofis an
Tanxmobis uflebas, ivaraudeba, rom aseTi ufleba fasiani qaRaldebis mflobelebs
savaldebulo satendero SeTavazebis drosac aqvT (da es bunebrivic aris). aseve,
gasaTvaliswinebelia `fasiani qaRaldebis bazris Sesaxeb~ kanonis me-15 muxlis me-5
punqti, romelic ambobs: ̀ fasiani qaRaldebis mflobels, romelic daTanxmda SeTavazebis
pirobebs~, anu am SemTxvevaSic miniSnebaa imaze, rom fasiani qaRaldebis mflobeli
SesaZloa ubralod ar daTanxmdes winadadebas. aqedan gamomdinare ki ar gayidos mis
mflobelobaSi arsebuli aqciebi. Tumca kontrolis (axleburad) gadanawilebis
SemTxvevaSi aqcionerTa Tanabari mopyrobis principi swored imaSi gamoixateba, rom
umciresobaSi moqceuli poziciis sanacvlod mcire aqcionerebs rCebaT Tavisi fasiani
qaRaldebis gayidvis SesaZlebloba.
   amasTan dakavSirebiT, aseve, sainteresoa sakiTxi, awesrigebs Tu ara saqarTvelos
kanonmdebloba im SemTxvevas, rodesac SemTavazebeli da gamyidveli (samizne sawarmos
(sazogadoebis) fasiani qaRaldebis mflobeli) ver SeTanxmdebian samarTlian fasze.
`mewarmeTa Sesaxeb~ kanonis 532-e muxli amas ar gansazRvravs. aseve ar gansazRvravs
am sakiTxs `fasiani qaRaldebis bazris Sesaxeb~ kanonic. maSasadame, ra unda moxdes
im dros, rodesac, vTqvaT, damoukidebelma eqspertma an sabrokero kompaniam daadgina
aqciis samarTliani fasi, magram amas mflobeli ar eTanxmeba. SeuZlia Tu ara mas,
mimarTos sasamarTlos samarTliani fasis dadgenis moTxovniT? Tu damoukidebeli
eqspertis an sabrokero kompaniis mier gacemuli daskvna misTvis savaldebulo Zalis
mqone unda iyos? am SemTxvevaSi arsebobs ori `martivi~, alternatiuli gamosavali:
pirveli – radganac kanoni ar awesrigebs am SemTxvevaSi fasiani qaRaldebis mflobelTa
mxridan samarTliani fasis Sedavebis uflebas da radganac, rogorc zemoT aRvniSneT,
aqcioners SeuZlia ar miiRos SeTavazebis winadadeba, aseT dros samizne sawarmos
(sazogadoebis) fasiani qaRaldebis mflobeli ubralod ar daeTanxmeba gansazRvrul
samarTlian fass, Sesabamisad ki, yovelgvari apelaciis gareSe, miiRebs gadawyvetilebas
SeTavazebis winadadebaze uaris gacxadebis Taobaze. meore gamosavali mdgomareobs

87 igulisxmeba saqarTvelos fasiani qaRaldebis erovnuli komisia.
88 kanonis 532-e muxlis pirveli punqti gansazRvravs, rom kanoniT dadgenili sakontrolo
zRurblis miRwevisas `myidveli... valdebulia, ganaxorcielos `fasiani qaRaldebis bazris
Sesaxeb~ saqarTvelos kanoniT gaTvaliswinebuli satendero SeTavazeba~.
89 me-15 muxli.
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imaSi, rom aqcioners miecema samarTlian fasze Sedavebis SesaZlebloba (yoveli
aqciis ukan xom misTvis samarTliani Rirebulebis miRebis uflebac `imzireba~?!).
miuxedavad imisa, rom `mewarmeTa Sesaxeb~ kanonis 532-e muxliT es gansazRvruli ar
aris, SegviZlia mivmarToT kanonis analogias da amave kanonis 531-e muxlis me-6
punqtis mixedviT90,     davudginoT mas ufleba, rom sadavo SemTxvevebSi sasamarTlom
daadginos samarTliani fasi. Cveni azriT, qarTuli realobidan gamomdinare, ufro
mizanSewonili iqneboda konsensusis miuRwevlobis SemTxvevaSi samarTlian fasze
sakiTxi sasamarTlos gadaewyvita. radganac kanonis axali danawesi (savaldebulo
satendero SeTavazeba) erTgavarad sawarmoTa dapatronebis samarTalSi aseve
uzrunvelyofs umciresobaSi moqceuli mewilis poziciis sanacvlod am aqcioneris
uflebas, momgebianad gayidos Tavisi fasiani qaRaldi, umjobesi iqneboda samarTliani
fasis gansazRvris sakiTxi mxolod saqarTveloSi ganuviTarebeli sabrokero kompaniebis
amara ar dagvetovebina. Sesabamisad, SesaZlebelia `mewarmeTa Sesaxeb~ kanonis 532-e
muxlSi amave kanonis 531-e muxlis me-6 punqtis magvari danawesis SemoReba.

   kidev erTi mniSvnelovani sakiTxi, romelsac aqve unda SevexoT, aris is, Tu
romeli klasis aqcias exeba savaldebulo satendero SeTavazeba. mxedvelobaSia
is garemoeba, Tu romeli aqciebis  – Cveulebrivi Tu privilegirebulis –
mimarT unda ganaxorcielos SemTavazebelma savaldebulo satendero SeTavazebis
winadadeba. `mewarmeTa Sesaxeb~ kanoni91 ambobs, rom sakontrolo maCveneblis
miRwevisTanave aqcioneri an SeTanxmebis safuZvelze moqmedi aqcionerTa jgufi
valdebulia, satendero SeTavazeba ganaxorcielos yvela darCenili aqciis
samarTlian fasad gamosasyidad. am SemTxvevaSi, rogorc vxedavT, kanoni xazs ar
usvams imas, rom savaldebulo satendero SeTavazebis sagans mxolod Cveulebrivi,
anu xmis uflebis mqone aqciebi unda warmoadgendes. Sesabamisad, SemTavazebeli
winadadebas ganaTavsebs rogorc Cveulebrivi, ise privilegirebuli aqciebis
gamosasyidad.92 amasTanave, sainteresoa sakiTxi imis Taobaze, savaldebulo satendero
SeTavazebisas am orive klasis aqciebs erTnairi fasi unda hqondeT Tu
gansxvavebuli. aqciaTa (Cveulebrivi da privilegirebuli) sxvadasxva fasis
SemTxvevaSi, SesaZlebeli iqneba Tu ara, aseve, aseTi gadawyvetilebis gasaCivreba
sasamarTloSi? swored SeTavazebul fasTa sxvadasxvaobis gamo warmoiSva dava
germaniaSi, rodesac ss `velas~93 Cveulebrivi da privilegirebuli aqciebisaTvis
sxvadasxva fasi iqna dadgenili, rac specialur saxelmwifo organoSi94 gancxadebis

90 kanonis es norma gansazRvravs swored im SemTxvevas, rodesac aqcioneri, romelic ar eTanxmeba
sameTvalyureo sabWos gadawyvetilebiT gansazRvrul gamosyidvis pirobebs (am pirobebSi, ra Tqma
unda, igulisxmeba aseve aqciis fasi), ufleba aqvs mimarTos sasamarTlos.
91 532-e muxlis, pirveli punqti.
92 mxedvelobaSi miiReba agreTve, sxva fasiani qaRaldebic (magaliTad, obligaciebi, ofciebi da
a.S.). ix.: Bydlinski/W inner, ÖBA 1998, 920.
93 Wella AG.
94 am organos germaniaSi hqvia: Bundesanstalt für Finanzdienstleistung.  ix.: Wanturia, korporaciuli
marTva, 290. qarTulad mas safinanso momsaxurebis federaluri samsaxuri SeiZleba ewodos.
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Setanis safuZveli gaxda.95 amitom, qarTuli realobidan gamomdinare, Cven
gvainteresebs, Tu ramdenad Tanabari fasis reJimSi unda moeqcnen Cveulebrivi
da privilegirebuli aqciis mqone pirebi: rogorc wesi, saqarTvelos sinamdvileSi
(sakorporacio mmarTvelobis - menejeruli sistemis - ganuviTareblobis gamo),
gadamwyveti mniSvneloba aqcionerTa mxridan96 sawarmos uSualo marTvas eniWeba.
Sesabamisad, Cveulebrivi aqciis floba pirs yovelTvis `ukeTes~ mdgomareobaSi
ayenebs, rac am aqciisadmi gansakuTrebul moTxovnilebas warmoSobs. aqedan
gamomdinare, Cveulebriv aqcias, Cemi azriT, savaldebulo satendero SeTavazebisas
yovelTvis ufro maRali (SesaTavazebeli) fasi eqneba. amitom, gasaCivreba da
winadadebis gaumjobesebis moTxovnis SesaZlebloba privilegirebuli aqcionerebis
mxridan (Tuki maT miaCniaT, rom privilegirebuli aqciisaTvis gamoqveynebulia
aSkarad Seusabamo fasi) unda dadgindes aSkarad Seusabamod dabali fasis
SemTxvevaSi. am dros gadawyvetileba (Seusabamod dabalia fasi Tu Seesabameba
realur maCvenebels) SeiZleba miiRos saqarTvelos fasiani qaRaldebis erovnulma
komisiam. Tuki komisia daadgens, rom fasi, marTlac, aSkarad Seusabamod dabalia,
maSin SesaZlebeli unda iyos SeTavazebis winadadebis gaumjobeseba. rac Seexeba
TviT komisiis mier miRebul gadawyvetilebas Seusabamod dabali fasis dadgenis
Taobaze, igi, savaldebulo satendero SeTavazebis efeqturobisa da siswrafis
TvalsazrisiT, Semdgom ar unda saCivrdebodes. Tumca aqve problema warmoiSoba:
komisiis mier miRebuli gadawyvetileba administraciuli aqtis kategoriaSi
gava, xolo administraciuli aqtis gasaCivrebis SesaZleblobas ki administraciuli
kanonmdebloba iZleva. mokled rom iTqvas, am sakiTxTan dakavSirebiT Zalian
bevri detali SeiZleba gamoikveTos, amitom Cveni winadadebebi SeiZleba, aseve,
vaqcioT diskusiisa da msjelobis sagnad...

d) SeTavazebis dafinansebis Sesaxebd) SeTavazebis dafinansebis Sesaxebd) SeTavazebis dafinansebis Sesaxebd) SeTavazebis dafinansebis Sesaxebd) SeTavazebis dafinansebis Sesaxeb

   savaldebulo satendero SeTavazebasTan erTad sainteresoa, agreTve, SemTavazeblis
mxridan misi winadadebisaTvis gankuTvnili saTanado dafinansebis uzrunvelyofis
sakiTxi. winadadebis realuri dafinansebis gareSe warmoudgenelia im efeqtis miRweva,
romlisTvisac kanonmdebelma savaldebulo satendero SeTavazeba daadgina. amitomac
aqciaTa SemZeni (SemTavazebeli) manam, sanam aqciebs SeiZendes  da SeTavazebis winadadebas
ganaTavsebdes (gamoaqveynebdes), darwmunebuli unda iyos imaSi, rom igi saTanado

95 am SemTxvevaSi ss ̀ velas~ privilegirebuli aqciebis mflobelebma sadavod gaxades is garmoeba,
rom Cveulebrivi da privilegirebuli aqciebisaTvis gamoqveynebuli iyo gansxvavebuli fasi
(Rirebuleba). Sesabamisad, isini iTxovdnen maTi aqciebisaTvis SeTavazebis winadadebis gaumjobesebas.
ix.: Pohlmann, ZGR 2007, 2. saerTod, gasaCivrebis ufleba amgvar sakiTxebTan dakavSirebiT Zalian
aqtualuria germanul samarTalSi. imis gaTvaliswinebiT, rom 2006 wlis 14 ivliss germaniaSi
ZalaSi Sevida kanoni sawarmoTa dapatronebasTan dakavSirebuli evropis kavSiris mier miRebuli
direqtivis nacionalur kanonmdeblobaSi danergvis (gardaqmnis) Sesaxeb, aqcionerTa administraciuli
da kerZo-samarTlebrivi dacvis meqanizmebis Sesaxeb msjeloba gansakuTrebiT aqtualuria. Pohlmann,
ZGR 2007, 3. samizne sawarmos (sazogadoebis) aqcionerTa dacvasTan dakavSirebiT ufro vrclad
SegiZliaT ix.: Pohlmann, ZGR 2007, 1-36.
96 am SemTxvevaSi (ufro) dominanti aqcioneri igulisxmeba.
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saxsrebs ganagebs, raTa darCenili aqciebisaTvis samarTliani fasi gadaixados.
dauSvebelia, SemTavazeblis mier imis Seumowmebloba, ganagebs Tu ara igi saWiro
Tanxebs aqciaTa gamosasyidad da misi realuri gankargvis qveS dganan Tu ara
dafinansebis es saSualebebi. swored amas uzrunvelyofs germanuli da avstriuli
kanonmdebloba. kerZod, germaniis ̀ fasiani qaRaldebis SeZenisa da sawarmoTa dapatronebis
Sesaxeb~ kanonis me-13 paragrafi, romlis mixedviTac, SemTavazebeli SeTavazebis
dokumentaciis gamoqveynebamde valdebulia, miiRos yvela saWiro zoma, rac SeTavazebis
winadadebis dafinansebas Seexeba. igi valdebulia, darwmundes, rom mas fasiani qaRaldebis
SesyidvisaTvis eqneba saWiro fuladi saxsrebi.97 amitom am normis darRveva fasiani
qaRaldebis mflobelTa mxridan, romelTac miiRes SeTavazebis winadadeba, zianis
anazRaurebis moTxovnis SesaZleblobas iZleva.98 daaxlovebiT aseTive danawess
iTvaliswinebs `sawarmoTa SeZenisa da kontrolis qveS moqcevis Sesaxeb~ avstriis
kanoni. am kanonis me-4 paragrafi uzrunvelyofs imas, rom SemTavazebelma, sawarmos
dapatronebis (SeZenis) mTeli warmoebis ganmavlobaSi, mkacrad miiRos mxedvelobaSi,
rom mas fasiani qaRaldebis yidvisaTvis yvela saWiro fuladi saxsari aqvs.99

gamomdinare aqedan, mizanSewonili iqneboda, aseve, ̀ mewarmeTa Sesaxeb~ kanonSi gvexila
saTanado normebi da savaldebulo satendero SeTavazebisas gagveTvaliswinebina
dafinansebis uzrunvelyofis momwesrigebeli debulebebi. SemTavazeblis mxridan fasiani
qaRaldebis yidvis mimarT araseriozuli damokidebuleba, aucileblad unda iZleodes
imis SesaZleblobas, rom dadges winadadebis mimRebTa mxridan zianis anazRaurebis
moTxovnis ufleba, rac kanoniT zustad unda gaiweros.
   dafinansebasTan dakavSirebiT, aseve, erTi saintereso kiTxva ismis: SesaZlebelia
Tu ara, rom SemTavazebelma fasiani qaRaldebis mflobelebs nawilobrivi winadadeba
SesTavazos? aq mxedvelobaSia misaRebi Semdegi garemoeba: gulisxmobs Tu ara SeTavazeba
mxolod fulad anazRaurebas da xom ar SeiZleba fulis nacvlad fasiani qaRaldebis
mflobelebma SemTavazeblis mxridan sxva Sesruleba miiRon? `mewarmeTa Sesaxeb~
kanonis 532-e muxli am sakiTxsac ar awesrigebs. aRniSnuli normis danawesi100

migvaniSnebs mxolod aqciis gamosyidvaze. xolo igulisxmeba Tu ara am gamosyidvaSi,
aseve, samizne sawarmos (sazogadoebis) fasiani qaRaldebis gacvla (magaliTad, sxva
fasian qaRaldebSi), mocemul normaSi ar Cans, magram arc akrZalulia. Tumca, magaliTad,
avstriuli kanonmdebloba savaldebulo satendero SeTavazebisas pirdapir krZalavs
mxolod gacvliTi SeTavazebis winadadebis ganxorcielebas.101 amitom SemTavazebelma
fasiani qaRaldebis mflobelebs SeuZlia SesTavazos fulic da sxva (sxva sawarmos)
fasiani qaRaldebic, magram mxolod sxva fasiani qaRaldebis SeTavazebis ufleba
SemTavazebels ar aqvs.102 ZiriTadad, es akrZalva imitom arsebobs, rom umciresobaSi
myofi aqcioneri misi fasiani qaRaldebis sxva sawarmos fasiani qaRaldebis gacvliT

97 $13 Abs. 1. WpÜG.
98 $13 Abs. 2. WpÜG.
99 $4 Z 1 ÜbG.
100 532-e muxlis pirveli punqtis pirveli winadadeba.
101 swored amas ganmartavs ̀ swarmoTa SeZenisa da kontrolis qveS moqcevis Sesaxeb~ kanoni: $25b
Abs. 2 ÜbG.
102 ix.: Bydlinski/W inner, ÖBA 1998, 921; aseve Winner, ÖJZ 2006, 667.
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ar moeqces `SemTavazeblis koncernSi isev umciresobaSi~.103 amitomac aris, rom
mxolod fulTan erTad unda iqnes SemoTavazebuli gacvlis winadadeba, xolo arCevanis
sruli ufleba, ra Tqma unda, samizne sawarmos (sazogadoebis) fasiani qaRaldebis
mflobels eZleva: igi an fuls airCevs an sxva sawarmos aqcioneri (mewile) gaxdeba.104

vfiqrobT, aseTi midgoma saqarTvelosTvisac gamarTlebuli iqneba.

e) savaldebulo satendero SeTavazeba rogorc kontrahirebis iZulebise) savaldebulo satendero SeTavazeba rogorc kontrahirebis iZulebise) savaldebulo satendero SeTavazeba rogorc kontrahirebis iZulebise) savaldebulo satendero SeTavazeba rogorc kontrahirebis iZulebise) savaldebulo satendero SeTavazeba rogorc kontrahirebis iZulebis
samarTlebrivi safuZvelisamarTlebrivi safuZvelisamarTlebrivi safuZvelisamarTlebrivi safuZvelisamarTlebrivi safuZveli

   saerTod, unda aRvniSnoT, rom aqciaTa sakontrolo raodenobis floba aniWebs aqcioners
(SeTanxmebis safuZvelze moqmed aqcionerTa jgufs) imis SesaZleblobas, rom swrafad
moipovos absoluturi kontroli sawarmoze. SeiZleba iTqvas, rom xmis uflebis mqone is
aqciebi, romelTa 51%-ze mets flobs piri (pirebi), iZleva samizne sawarmos (sazogadoebis)
fasiani qaRaldebis sxva mflobelebis nebayoflobiT `gandevnas~ saaqcio sazogadoebidan.
Tavis mxriv, zemoT ganxilul SemTxvevebSi samizne sawarmos (sazogadoebis) fasiani
qaRaldebis mflobelebi da Tavad SemTavazebeli Tanabar ekonomikur pirobebSi unda
ganvixiloT. TavianTi umciresobaSi myofi poziciis sanacvlod (sawarmoSi kontrolis
axleburad gadanawilebis dros) samizne sazogadoebis umciresobaSi darCenili aqcionerebi
igeben imiT, rom didi albaToba eZlevaT momgebianad gayidon TavianTi aqciebi an (Tuki
maT sxva sawarmoSi undaT monawileobis miReba) miiRon sxva fasiani qaRaldebi. Tavis
mxriv, SemTavazebeli SesaZloa ufro mZime mdgomareobaSi aRmoCndes, imdenad, ramdenadac
mas, sakontrolo maCveneblis miRwevisTanave (an misi gadabijebisTanave), warmoeSoba
korespondenciuli valdebuleba samizne sawarmos (sazogadoebis) yvela fasiani qaRaldebis
upirobo Sesyidvisa. am SemTxvevaSi es iqneba kontrahirebis iZulebis iseTi SemTxveva,
romelic aqcioneris (SeTanxmebiT moqmed aqcionerTa jgufis) mflobelobaSi arsebuli
xmis uflebis mqone aqciisagan gamomdinareobs. amitom garkveulwilad, pirma yovelTvis
unda akontrolos, ama Tu im sawarmos ramden aqcias SeiZens, rom sakontrolo zRurbls
ar gadaabijos (an gadaaWarbos). amitom, Cemi azriT, saqarTvelos sakonstitucio
sasamarTloSi105 Tavisuflad SeiZleboda gasaCivrebuliyo, agreTve, `mewarmeTa Sesaxeb~
kanonis 532-e muxlis danawesi aqciaTa savaldebulo yidvis Taobaze. xom SeiZleba
warmovidginoT, rom piris konstituciuri ufleba imiTic ilaxeba, rom mas kanoni (im
SemTxvevaSic ki, rodesac SesaZloa garigebis dadeba mis interesSi arc Sediodes)
avaldebulebs aqciaTa nasyidobis xelSekrulebis dadebas. amitom SeiZleba davaskvnaT,
rom myidvels (SemTavazebels) wilad xvdeba mxolod finansuri danaklisebi da
valdebulebebi da aqedan gamomdinare, zogadad, SesaZlebelia amis ganxilva rogorc

103 Bydlinski/W inner, ÖBA 1998, 921.
104 mniSvnelovania aseve, rom fasiani qaRaldebis SeZenisa da sawarmoTa dapatronebis Sesaxeb
germanuli kanoni uSvebs aqcionerTa dakmayofilebis SesaZleblobas fuliT (evroTi) an im
likviduri aqciebiT, romlebic daSvebulia vaWrobisaTvis evropis ekonomikuri sivrcis organizebul
bazarze. Tumca, amis garda, samizne (sawarmos) sazogadoebis aqcionrebs aseve aqvT SesaZlebloba
miiRon sxva anazRaurebadi sikeTe im SemTxvevaSi, rodesac ismis likviduri aqciebsa da sxva
anazRaurebas Soris arCevanis sakiTxi. ix.: Hirte , Einführung, XXXI-XXXII.
105 `mewarmeTa Sesaxeb~ kanonis 533-e muxlis saqarTvelos konstituciasTan winaaRmdegobis
motivTan erTad.
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sakuTrebis Seuvalobis konstituciur-smarTlebrivad uzrunvelyofili uflebis ̀ Selaxva~.
Tumca medals yovelTvis meore mxarec aqvs: rom ar arsebobdes savaldebulo satendero
SeTavazeba, advili SesaZlebelia, pirma (pirebma) absoluturi kontrolis mosapoveblad
aqcionerTa mxolod garkveul raodenobasTan awarmoos molaparakeba, gamoisyidos mxolod
maTi aqciebi gansakuTrebulad maRal fasad106, rac, garkveulwilad, sxva (umciresobaSi
darCenili) aqcionerebis uflebebis Selaxvas da ignorirebas gamoiwvevda. am SemTxvevaSi
umciresobaSi moqceuli aqcioneri rCeba ̀ xmis uflebis gareSe~107 da saTanado anazRaurebis
gareSec. amitom misma monawileobam sazogadoebaSi SesaZloa azric dakargos. Sesabamisad,
savaldebulo satendero SeTavazeba mas Sanss aZlevs, rom srulyofili, gamWvirvale
informaciis miwodebis da samizne sawarmos (sazogadoebis) yvela aqcionerTa Tanabar
mdgomareobaSi Cayenebis gziT dagegmos, awon-dawonos mflobelobaSi arsebuli fasiani
qaRaldebis likvidurobis xarisxi da miiRos gadawyvetileba: an gadaarCinos Tavisi
sakuTreba an darCes sazogadoebaSi da icxovros sawarmos momavali rentabelobisa da
aRzevebis imediT. mokled rom iTqvas, `uflebis dacva SeiZleba gamovlindes ara marto
moqmedebis TavisuflebaSi, aramed iZulebaSic. mTavaria, es ukanaskneli emsaxurebodes am
iZulebis adresatis interesebs~.108 aqedan gamomdinare, `samarTliani samoqalaqo brunvisa
da susti mxaris interesebidan an sxva samarTlebrivad pativsadebi safuZvlebidan
gamomdinare, igi (kanonmdebloba) icnobs kontrahirebis iZulebas~.109 savaldebulo satendero
SeTavazeba ki kontrahirebis iZulebis erT-erTi SemTxvevaa. aseve SeiZleba iTqvas, rom
aqciaTa savaldebulo satendero SeTavazebis dawesebas aranairad ar aqvs uflebis
borotad gamoyenebis datvirTva, piriqiT, igi orive mxaris interesTa (uflebaTa)
Tanafardobisken aris mimarTuli.

5. aqciaTa savaldebulo miyidva5. aqciaTa savaldebulo miyidva5. aqciaTa savaldebulo miyidva5. aqciaTa savaldebulo miyidva5. aqciaTa savaldebulo miyidva110110110110110

a) Sesavalia) Sesavalia) Sesavalia) Sesavalia) Sesavali

   2005 wlis 24 ivnisis cvlilebebiT, rogorc zemoT aRiniSna, `mewarmeTa Sesaxeb~
kanons daemata 533-e muxli, romelic adgenda saaqcio sazogadoebebSi aqciaTa

106 radganac mas am aqciaTa raodenobis yidva miscems sawarmoze absoluturi kontrolis
ganxorcielebis SesaZleblobas.
107 am SemTxvevaSi vgulisxmobT im garemoebas, rodesac aseT aqcioners xmis uflebis mqone aqciaTa
imdenad mcire procenti aqvs sawarmoSi, rom veranairad moaxdens Tundac mcire zemoqmedebas sazogadoebaze.
108 b.zoiZeb.zoiZeb.zoiZeb.zoiZeb.zoiZe, sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, 2007, 18.
109 ̀ adamiani da konstitucia~, 2001 #4, 85. vuTiTeb: b.zoiZeb.zoiZeb.zoiZeb.zoiZeb.zoiZe, sakonstitucio kontroli, 19.
110 miuxedevad imisa, rom aqciaTa savaldebulo miyidvis momwesrigebeli norma (`mewarmeTa Sesaxeb~
kanonis 533-e muxli) saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis #2/1-
370,382,390,402,405 gadawyvetilebiT arakonstituciurad iqna cnobili, mainc gvinda mokled
SevexoT am sakiTxs, imdenad, ramdenadac saqarTveloSi dResac gayofilia azri amis Taobaze: nawili
Tvlis, rom es norma Seesabameba evropul standartebs da saqarTvelosTvisac saWiroa, xolo nawili
ki am Sexedulebas ar eTanxmeba. amasTanave, sanam aRniSnuli gadawyvetileba iqneboda gamocxadebuli,
Cven dawyebuli gvqonda winamdebare statiaze muSaoba da am sakiTxs, garkveulwilad, Cvens sadisertacio
naSromSic SevexeT, sadac, saqarTvelos realobidan gamomdinare, am normis arsebobis mizanSeuwonlobas
gavusviT xazi. ix.: burduli, qonebrivi urTierToba saaqcio sazogadoebaSi (qarTuli da avstriuli
samarTlis magaliTze), 2007, 185-187. xelmisawvdomia Semdeg mis.: http://www.law.tsu.ge/.
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savaldebulo miyidvis princips. miuxedavad am normis arakonstituciurad cnobisa,
mokled mimovixilavT winamdebare sakiTxs da SevecdebiT garkveuli daskvnebis gakeTebas.
   aqciaTa savaldebulo miyidva dasavleTis bevri qveynisaTvis ar aris ucxo movlena.
jer kidev did britaneTSi `kompaniaTa aqtma~111, romelic 1985 wels iqna miRebuli,
gansazRvra `umciresobaSi myofi aqcionerebis garicxvis arsebiTi samarTlebrivi
safuZvlebi~.112 swored es aris is centraluri instituti, romliTac xdeba did britaneTSi
umciresobaSi myofi aqcionerebis sazogadoebidan garicxva.113 umciresobaSi myof aqcionerTa
`gaZevebas~114 icnobs, aseve, aSS-s `wevr-saxelmwifoTa samarTali~.115 evropis kavSiris
qveynebisaTvis evropis kavSiris mier umciresobaSi myofi aqcionerebis gandevnis samarTlebrivi
safuZvlebi danergil iqna, aseve, 2004 wlis sawarmoTa dapatronebis Sesaxeb miRebuli
direqtiviT da, Tavis mxriv, 2006 wlis 20 maisamde am principis evropis kavSiris
qveynebis nacionalur samarTalSi danergvis sakiTxi ganisazRvra.116

   germaniasa da avstriaSi aqciaTa savaldebulo miyidvis momwesrigebeli sakanonmdeblo
normebi sul axlaxans Camoyalibda. `fasiani qaRaldebis SeZenisa da sawarmoTa
dapatronebis Sesaxeb~ 2002 wlis kanoniT da saaqcio kanonSi Sesuli damatebiT,
germaniaSi pirvelad dadginda umciresobaSi myofi aqcionerebis sazogadoebidan gaZevebis
instituti.117 rac Seexeba avstrias –`sawarmoTa kontrolisa da batonobis qveS
moqcevis Sesaxeb~ 1999 wels ZalaSi Sesuli kanoni ar iTvaliswinebda umciresobaSi
myofi aqcionerebis gaZevebas. Tumca, rogorc zemoT iTqva, 2006 wels ganxorcielebuli
reformis Sedegad avstriis federaciaSic dainerga es principi. kerZod, ̀ umciresobaSi
myofi partniorebis garicxvis Sesaxeb~ 2006 wels miRebulma kanonma118 SesaZlebeli
gaxada sazogadoebidan minoritari partnioris (partniorebis) garicxva.

b) umciresobaSi myofi aqcioneris (p artnioris) sazogadoebidanb) umciresobaSi myofi aqcioneris (p artnioris) sazogadoebidanb) umciresobaSi myofi aqcioneris (p artnioris) sazogadoebidanb) umciresobaSi myofi aqcioneris (p artnioris) sazogadoebidanb) umciresobaSi myofi aqcioneris (p artnioris) sazogadoebidan
garicxvisaTvis saWiro sakontrolo maCvenebligaricxvisaTvis saWiro sakontrolo maCvenebligaricxvisaTvis saWiro sakontrolo maCvenebligaricxvisaTvis saWiro sakontrolo maCvenebligaricxvisaTvis saWiro sakontrolo maCvenebli

   sawarmoTa dapatronebis Sesaxeb evropis kavSiris mier miRebuli direqtivis
mixedviT, evrokavSiris qveynebisaTvis mcire aqcionerTa sazogadoebidan gasaricxad
dadginda sakontrolo maCvenebli, romelic sazogadoebaSi minimum 90%-ani (xmis
uflebis mqone) wilis odenobiT ganisazRvra.119 Sesabamisad, wevr-saxelmwifoTaTvis
miniWebul iqna uflebamosileba, es maCvenebli ufro maRali sakontrolo zRurbliT
ganesazRvraT.120 swored amas uzurnvelyofs sawarmoTa SeZenis (dapatronebis) sferoSi
evropis kavSiris direqtivis me-15 artikli.

111 Companies Act.
112 Gotschev/Staub, GesKR 2006, 268.
113 Gotschev/Staub, GesKR 2006, 268.
114 umciresobaSi myofi aqcionerebis sazogadoebidan garicxvas Cven gaZevebas, gandevnas davarqmevdiT.
vfiqrob, sityva gaZeveba (gandevna) yvelaze kargad Seesabameba umciresobaSi myofi aqcionerebis
mdgomareobas maTi sazogadoebidan gasvlis, garicxvis dros.
115 aseve ix.: Gotschev/Staub, GesKR 2006, 268 ff.
116 Gotschev/Staub, GesKR 2006, 266.
117 Schuster, Feindliche Übernahmen, 48-49; Gotschev/Staub, GesKR 2006, 267.
118 BGBL. I Nr. 75/2006.
119 ix.: Gotschev/Staub, GesKR 2006, 266.
120 Gotschev/Staub, GesKR 2006, 266.
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   e.w. squeeze out121-isaTvis germanuli kanonmdebloba 95%-an sakontrolo maCvenebels
(monawileobas) moiTxovs, anu mcire aqcionerebis sazogadoebidan gandevnisaTvis germanul
kanonmdeblobaSi gansazRvrulia 95%-ani wilobrivi monawileoba sazogadoebaSi. swored
amas ganamtkicebs `fasiani qaRaldebis SeZenisa da sawarmoTa dapatronebis Sesaxeb~
germanuli kanoni.122 imisaTvis, rom arsebobdes umciresobaSi myofi aqcioneris sazogadoebidan
gandevnis sruli samarTlebrivi safuZveli, piri unda flobdes xmis uflebis mqone
sawesdebo kapitalis minimum 95%-s. swored amis Semdeg eZleva dominant aqcioners
uflebamosileba, moiTxovos sazogadoebidan mcire aqcioneris (aqcionerebis) garicxva.
   savaldebulo satendero SeTavazebisa da umciresobaSi myofi aqcioneris garicxvis
institutebi erTmaneTTan mWidro kavSirSia. savaldebulo satendero SeTavazebam
unda uzrunvelyos, aseve, dominanti aqcioneris uflebamosileba umciresobaSi myofi
aqcioneris sazogadoebidan gandevnisa. amitomac gamoiTqmeboda azri imis Taobaze,
rom `sawarmoTa dapatronebis axalma kanonma dominant aqcioners unda misces imis
ufleba, rom man umciresobis wilobrivi monawileoba naRdi fulis gadaxdis gziT
Tavis xelSi moaqcios~.123 SemTavazebels, romelmac sajaro SeTavazebis ganxorcielebiT
samizne sawarmo (sazogadoeba) absoluturi batonobis qveS moaqcia da amiT Tavis
koncernSi moaxdina misi integrireba, aqvs, upirveles yovlisa, imis finansuri interesi,
rom aRniSnuli sawarmo srulyofilad (absoluturad) gaakontrolos.124 SeiZleba
iTqvas, rom dominanti aqcioneris sawarmos absoluturad, SeuzRudavad gakontrolebis
interesi am SemTxvevaSic minoritari aqcioneris interesTan erTobliobaSi unda
ganixilebodes. mxedvelobaSia misaRebi is garemoeba, Tu ramdenad uRirs (an ar
uRirs) absolutur umciresobaSi moqceul aqcioners SemZenis koncernSi Semdgomi
darCena, Tu ramdenad `sicocxlisunariani~ iqneba misi monawileoba am sawarmoSi da
Tu ra realuri berketebi eqneba mas aRniSnul sazogadoebaSi absoluturi umravlesobis
nebis winaRmdeg. swored amitom xom aris danergili squeeze out-is principi?!
umciresobaSi myofi aqcionerebis garicxva sazogadoebidan daiSveba mxolod aqciaTa
Sesabamisi samarTliani fasis gadaxdis SemTxvevaSi.125 Sesabamisad, miiCneva, rom minoritari
aqcioneri axerxebs Tavisi qonebis126 gadarCenas, iRebs ra samarTlian da saTanado

121 swored es gaxlavT is termini, romliTac sazogadoebidan umciresobaSi myofi aqcionerebis
garicxvas eZaxian.
122 $39a Abs. 1 WpÜG. amasve ganmartavs germanuli saaqcio kanonmdeblobac. ix.: Moritz , ̀ Squezee
out~: Der Ausschluss von Minderheitsaktionären nach $$327a ff AktG, 1. xelmisawvdomia Semdeg mis.:
http://www2.unil.ch/cyberdocuments/pratique/acces/droit/AB_Moritz_all.pdf  (12.06.07).
123 Schiessl, AG 1999, 451.
124 Gotschev/Staub, GesKR 2006, 265.
125 Schiessl, AG 1999, 451.
126 is, rom aqcia garkveul qonebas warmoadgens pirisaTvis, gabatonebul mosazrebas warmoadgens.
warmoadgenda Tu ara aqcia qonebas ganxiluli iqna adamianis uflebaTa evropuli komisiis mier
1979 wels, rodesac gasaCivrda SvedeTis moqalaqeTa mier stokholmis erT-erTi udidesi univermaRidan
maTi kuTvnili 10%-ani aqciebis ̀ CamorTmevis~ gadawyvetileba. 1977 wels SvedeTSi miRebul iqna
axali kanoni ̀ iuridiuli pirebis Sesaxeb~, romelic aZlevda kompaniis 90%-iani wilis mflobels
sazogadoebidan umciresi aqcionerebis garicxvis SesaZleblobas. am SemTxvevaSi komisiam aseve
imsjela warmoadgenda Tu ara aqcia qonebas (misi samarTlebrivi kategoriis TvalsazrisiT) da
daaskvna, rom aqciebi qonebas warmoadgenda. am sakiTxis Sesaxeb ix.: boxaSvili, adamianis uflebaTa
evropuli sasamarTlos precedentuli samarTali, 2004, 371.
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anazRaurebas.127 sazogadoebaSi darCenis SemTxvevaSi ki igi sruli `blokirebis~
reJimSi SeiZleba moeqces. erTaderTi interesi, rac umciresobaSi myof aqcioners
SeiZleba hqondes, is aris, rom misma aqciam mas qonebrivi sargebeli moutanos.
sxvagvarad rom vTqvaT, minoritari aqcioneri gansakuTrebiT eswrafvis, miiRos rac
SeiZleba didi dividendi, xolo dividendis miRebis SesaZlebloba saerTod SeiZleba
daiblokos saerTo krebis gadawyvetilebiT.128 am gadawyvetilebas ki umciresobaSi
myofi aqcioneri veranairad ver Secvlis. gamodis, rom igi verc sawarmos marTvaSi
monawileobs (sawarmos marTvis SesaZlebloba mas mxolod formalurad, hi poTeturad
Tu eqneba) da verc, magaliTad, dividends miiRebs. maS, risTvisRaa saWiro, ufro
sworad, sazogadoebaSi darCenis ra interesi amoZravebs mcire aqcioners? amitom xom
ar miiCnia kanonmdebelma mizanSewonilad daecva umciresobis interesi da mianiWa mas
imis SesaZlebloba, rom Tavis aqciaSi samarTliani fasi miiRos da `daemSvidobos~
sazogadoebas. erTi SexedviT principi samarTliania: Tu minoritari aqcioneri verafers
awyobs absoluturi `gamgeblis~ winaSe da verc qonebrivad `xeirobs~, kanonmdebeli
aZlevs mas Tavisi sakuTrebis gadarCenis SesaZleblobas. magram sakiTxi SesaZloa
amgvarad daisvas: qonebis gadarCenis erTaderTi gza aris Tu ara es? saaqcio samarTalSi
ganmtkicebulia aqciis Tavisufali gasxvisebis principi (zogierTi gamonaklisis
garda129), romelic iZleva imis SesaZleblobas, rom aqcionerma gaasxvisos kuTvnili
aqcia da miiRos saTanado anazRaureba. Sesabamisad, umciresobaSi myof aqcioners
aseve aqvs SesaZlebloba, daelodos sawarmos ganviTarebas da ramdenime xnis Semdeg
ufro momgebianad130 gayidos Tavisi aqcia. gamodis, rom qonebis gadarCenis is gza,
romelsac kanonmdebloba squezee out-is saxiT gvTavazobs erTaderTi ar aris (da arc
SeiZleba iyos). aq gasaTvaliswinebelia is, Tavad ra surs umciresobaSi darCenil
aqcioners: gayidos aqcia, Tu darCes sazogadoebaSi? Cemi azriT, savaldebulo satendero
SeTavazebis dros umciresoba yovelTvis momgebian pirobebSia, imdenad, ramdenadac
Tavad aqvs SesaZlebloba ganWvritos Tavisi aqciis SesaZlo likvidurobis xarisxi
da gaakeTos arCevani: an mihyidos SemTavazebels aqcia, an kidev darCes sazogadoebaSi.
misi gandevnis dros ki mas subieqturi, damoukidebeli arCevanis SesaZlebloba ar
rCeba. man upirobod unda daTmos qoneba, Tumca Tmobs amas samarTliani anazRaurebis
sanacvlod. amitom am SemTxvevaSi umciresobaSi myofi aqcioneris damoukidebeli (da
ara garemobebidan gamomdinare ZaldatanebiTi) gadawyvetilebis miRebaze saubaric
safuZvels moklebulia. arada, sakorporacio samarTali xom pirTa Tavisufal arCevanze
orientirebuli samarTalia?! sazogadoebaSi wilobrivi monawileoba Tu armonawileobac
xom Tavisufali arCevanis Sedegia?! amitom SeiZleba marTebuli iyos kiTxva: xom ar
xelyofs es principi am Tavisuflebis farglebs?!

127 umravles SemTxvevebSi es anazRaureba aseve maRalia aqciis sabazro fasze.
128 `mewarmeTa Sesaxeb~ kanonis 54.6-e muxlis `d~ punqtis Sesabamisad, swored saerTo krebis
kompetenciaSi Sedis sakiTxi mogebis gamoyenebis Taobaze sameTvalyureo sabWos an direqtorebis
winadadebis miRebis an uaryofis Sesaxeb.
129 magaliTad, Tanxmoba gasxvisebaze e.w. vinkulireba.
130 sawarmos warmatebiTi saqmianobis SemTxvevaSi aqciis fasic imatebs.
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g) mcire aqcionerTa gandevnis SesaZlebloba rogorc investirebisg) mcire aqcionerTa gandevnis SesaZlebloba rogorc investirebisg) mcire aqcionerTa gandevnis SesaZlebloba rogorc investirebisg) mcire aqcionerTa gandevnis SesaZlebloba rogorc investirebisg) mcire aqcionerTa gandevnis SesaZlebloba rogorc investirebis
mastimulirebeli faqtori?mastimulirebeli faqtori?mastimulirebeli faqtori?mastimulirebeli faqtori?mastimulirebeli faqtori?

   germanuli kanonmdeblobis mixedviT umciresobaSi myofi aqcionerebis samizne
sazogadoebidan gandevnis orgvari SesaZlebloba arsebobs: erTi, romelsac uzrunvelyofs
`fasiani qaRaldebis SeZenisa da sawarmoTa dapatronebis Sesaxeb~ kanoni,131 xolo meore
ki `saaqcio kanoni~.132 pirveli SemTxvevis dros SemTavazebeli ayenebs garicxvis Sesaxeb
gancxadebas sasamarTloSi (frankfurtis landis sasamarTlo) da sasamarTlos
gadawyvetilebis meSveobiT samizne sawarmodan (sazogadoebidan) garicxavs umciresobaSi
myof aqcionerebs (aqcionerebs).133 umravlesobis maCvenebeli, romelsac ̀ fasiani qaRaldebis
SeZenisa da sawarmoTa dapatronebis Sesaxeb~ kanoni moiTxovs, orientacias `saaqcio
kanonis~ winapirobebze akeTebs.134 rac Seexeba Tavad `saaqcio kanons~, rogorc aRiniSna,
masSic Sevida damateba135 da dadginda mcire aqcionerTa garicxvis instituti.136 am
SemTxvevaSi dominanti aqcioneri moiTxovs saqcio sazogadoebis saerTo krebis mowvevas
(romelic gamgeobis mier moiwveva).137 swored saerTo krebaze iqneba dayenebuli umciresobaSi
myofi aqcionerebis sazogadoebidan gandevnis sakiTxi. rac Seexeba umciresobaSi myofi
aqcionerebis kuTvnili aqciebis gadasvlas dominanti aqcioneris xelSi – amisaTvis
saWiroa registracia savaldebulo saerTo krebis gadawyvetileba. amitom iTvleba, rom
saerTo krebis mier miRebul gadawyvetilebas ̀ aqcionerTa garicxvis warmoeba mowesrigebul
sakorporaciosamarTlebriv platformaze gadahyavs~.138 amitom es umciresobaSi myofi
aqcionerebis sasargeblo transparentulobis did albaTobas ganapirobebs.139 Sesabamisad,
umciresobaSi aRmoCenili aqcionerebis dacvis SesaZleblobas maTi sazogadoebis wevrobac
ganapirobebs, iZleva ra araswori (SecdomiT miRebuli) saerTo krebis gadawyvetilebebis
Secilebis srul safuZvels.140 mcire aqcionerTa mflobelobaSi manamde arsebuli aqciebi
gadawyvetilebis registraciis Semdeg eqceva dominanti aqcioneris xelSi. Sesabamisad,
aRniSnuli aqciebis sabirJo kotireba Zalas kargavs.141

131 $$39a ff WpÜG.
132 $$327a ff AktG.
133 ix.: Merkt, Schriftliche Stellungnahme zur öffentlichen Anhörung in Berlin am 10. Mai 2006 zum
Gesetzesentwurf der Bundesregierung, Freiburg 2006, 17. xelmisawvdomia Semdeg mis.: http://
www.jura.uni-augsburg.de/prof/moellers/materialien/materialdateien/ (18.06.07).
134 Merkt, Schriftliche Stellungnahme, 17.
135 2002 wlis 1 ianvars 327a da momdevno paragrafebis saxiT.
136 Moritz, ̀ Squezee out~, 1.
137Moritz, ̀ Squezee out~, 5.
138 Moritz, ̀ Squezee out~, 5.
139 Moritz, ̀ Squezee out~, 5.
140 Moritz, ̀ Squezee out~, 5.
141 Moritz, ̀ Squezee out~, 5. amitomac miiReba mxedvelobaSi squezee out-is winasafexurad e.w
delistingi (aqciaTa kotirebis Sewyveta), anu fasiani qaRaldebis birJebze aqciaTa kotirebis
Sewyveta. Schiessl, AG 1999, 452. Tumca delistingi mniSvnelovnad xelyofs mcire aqcioneris
ekonomikur interesebs, imdenad, ramdenadac aqcias brunvaunarianobas aclis. Schiessl, AG 1999,
452. amitomac saWiroa es procesi gansakuTrebiT gamWvirvaled warimarTos, raTa maqsimalurad
iqnes daculi umciresobis interesebi.
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   rogorc aRiniSna, sazogadoebidan mcire partniorTa gandevnis uflebas icnobs,
aseve, avstriuli kanonmdebloba. niSandoblivia is faqti, rom mcire partniorTa
sazogadoebidan gandevnis SesaZlebloba avstriaSi 2006 wlamdec iyo. amas uzrunvelyofda
sawarmoTa reorganizaciis kanonmdebloba. sazogadoebis minimum 90%-ani wilis dominant
partniors aqamdec eZleoda mcire mewileTa sazogadoebidan garicxvis sxvadasxva
SesaZlebloba.142 kerZod, ZiriTadi partnioris mier ganxorcielebuli sawarmos gardaqmnis
gziT, romelsac uzrunvelyofda `sawarmoTa reorganizaciis Sesaxeb~ kanoni143 da aseve
sazogadoebis dayofiT (gayofiT) `sawarmoTa dayofis Sesaxeb~ kanonis144 meSveobiT.145

Tumca praqtikaSi es gzebi umciresobis gandevnis yvelaze misaReb xerxad gamoiyeneboda.146

amitom dadginda dominanti partnioris mier sazogadoebidan umciresi partnioris
gandevnis erTiani nacionaluri CarCo-pirobebi, romelsac, rogorc zemoT iTqva, ̀ partniorTa
garicxvis Sesaxeb~ kanoni awesrigebs. amitom, 2006 wlidan mcire aqcionerTa gandevna
ukve gardaqmnis ganuxorcielebladac gaxda SesaZlebeli.147 aseve mniSvnelovania, rom
sazogadoebidan  mcire aqcionerTa gaZevebis SesaZlebloba arsebobs ara mxolod
sajaro (sabirJo) sawarmoTaTvis, aramed iseTi sazogadoebebisaTvisac, romelTa wilebic
(aqciebic) ar aris gatanili sajaro vaWrobisTvis.148

   sazogadoebidan minoritari partnioris gandevnisaTvis avstriuli kanonmdeblobiT
dadginda minimum 90%-ani sakontrolo maCvenebli.149 aqve mniSvnelovania imis aRniSvnac,
rom avstriuli kanonmdebloba ar Seicavs calke normebs umciresobaSi myofi
aqcionerebis saaqcio sazogadoebidan gandevnis Taobaze ise, rogorc es, magaliTad,
mowesrigebulia germanuli kanonmdeblobiT.150 miuxedavad imisa, rom `saaqcio
sazogadoebaTa Sesaxeb~ avstriis kanoni ar Seicavs specialur normebs amis Taobaze,
arsebobs erTiani kanoni, romelic vrceldeba ara mxolod saaqcio sazogadoebebze,
aramed - SezRuduli pasuxismgeblobis sazogadoebebzec.151 amitomac avstriuli

142 Günter/Gesswein, Neuregelung des Gesellschafter-Ausschlusses (Squezee-out), Newsletter der
Anwaltskanzlei Dorda/Brugger/Rodis, 2/2006, 4.
143 UmwG.
144 SpaltG.
145 Günter/Gesswein, Neuregelung des Gesellschafter-Ausschlusses, 4. Tumca am gzebiT sazogadoebidan
mcire partniorTa gaZevebis Sesaxebac gamoiTqmeboda kritikuli Sefasebebi. kerZod, rom ̀ dominanti
partnioris mier umciresobis gandevnis uflebas, romelsac sawarmoTa reorganizaciisa da
dayofis Sesaxeb kanonebi iZleodnen, mTlad swori (marTebuli) ar iyo~. am mosazrebis Taobaze:
Torggler,  Stellungnahme zu dem Entwurf eines Gesellschafter-Ausschlussgesetzes 2006, (2006), 1.
146 Torggler,  Stellungnahme, 1.
147 Günter/Gesswein, Neuregelung des Gesellschafter-Ausschlusses, 4.
148 ix.: Günter/Gesswein, Neuregelung des Gesellschafter-Ausschlusses, 4.
149 amas uzrunvelyofs ̀ partniorTa garicxvis Sesaxeb~ kanonis pirveli paragrafis me-2 abzaci.
imisaTvis, rom ZiriTad partniors hqondes mcire partnioris sazogadoebidan gaZevebisufleba mas
am gadawyvetilebis miRebis droisaTvis unda gaaCndes sazogadoebis sawesdebo kapitalis sul
mcire 90%. $1 Abs. 2 GesAusG.
150 $$327a ff AktG.
151 $1 Abs. 1 GesAusG. germanul samarTalSi umciresobis gandevna dasaSvebia mxolod saaqcio
sazogadoebebSi, amitom fasiani qaRaldebis SeZenisa da sawarmoTa dapatronebis Sesaxeb kanonis
ZalaSi SesvliT germaniaSi, saaqcio kanonis mixedviT, Camoyalibda umciresobaSi myofi aqcionerebis
sazogadoebidan garicxvis damoukidebeli SesaZlebloba. Hirte, Einführung, XXI.
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152 $1 Abs. 2 GesAusG.
153 $1 Abs. 1 GesAusG.
154 `mewarmeTa Sesaxeb~ kanonis 533-e muxli.
155 sss  #2/1-370,383,390,402,405, 18.05.2007, 29.

kanonmdebloba xmarobs termins ̀ ZiriTadi partniori~ da ganmartavs mas.152 umciresobaSi
myofi partnioris gasaricxad ki saWiroa saaqcio sazogadoebis saerTo krebis an
SezRuduli pasuxismgeblobis sazogadoebis partniorTa krebis gadawyvetileba darCenili
partniorebis sazogadoebidan gandevnis Taobaze.153 rogorc vxedavT, ̀ mewarmeTa Sesaxeb~
kanoni, avstriis kanonmdeblobisagan gansaxvavebiT, gansazRvravda mxolod mcire
aqcionerTa gandevnis uflebas saaqcio sazogadoebidan154 da aseTi SesaZlebloba
samewarmeo saqmianobis sxva kapitaluri ti pis sazogadoebebze (Sps-ebze) ar
vrceldeboda. es albaT imiT iyo ganpirobebuli, rom kanonmdeblis mizani ZiriTadad
mimarTuli iyo hibriduli saaqcio sazogadoebebis moqmed da jansaR SezRuduli
pasuxismgeblobis sazogadoebebad gardaqmnisken, imdenad, ramdenedac mTavrobis
warmomadgenlebi saqarTvelos sakonstitucio sasamarTloSic amtkicebdnen imas, rom
qarTul sawarmoTa umravlesoba gansazogadoebriobis (maTi privatizebis) Sedegad
swored saaqcio sazogadoebebad Camoyalibda, realuri kapitaldabandeba maT ar
unaxavT da, aqedan gamomdinare, nebis gareSe CamoyalibebulT hibriduli warmonaqmnebis
saxe miecaT. Tumca sakonstitucio sasamarTloSi ver iqna dadasturebuli es garemoeba,
razedac sasamarTlom sruliad marTebulad aRniSna: saaqcio sazogadoebebisadmi
erTiani midgomis SemuSaveba, rom aucilebelia aseTi hibriduli, xelovnurad Semqnili
sawarmoebis upirobo `gardaqmna SezRuduli pasuxismgeblobis sazogadoebebad,
gamarTlebuli ar aris. is, Tu romeli organizaciul-samarTlebrivi forma iqneba
efeqturi sawarmosaTvis, gadasawyvetia konkretul SemTxvevaSi. garkveuli saaqcio
sazogadoebebis warumateblobis mizezi iyo ara maTi organizaciul-samarTlebrivi
forma, aramed am sawarmoTa efeqturi da gaazrebuli marTvis ararseboba~.155 Tuki
Cven aqcionerTa garicxvis momwesrigebel normebs kapitalis bazris ganviTarebiT
nakarnaxev aucilebel elementad ganvixilavdiT, maSin, Cemi azriT, sruliad bunebrivia,
rom squezee out-is principi danergiliyo ara mxolod saaqcio sazogadoebebTan
mimarTebaSi, aramed, aseve, SezRuduli pasuxismgeblobis sazogadoebebzec gavrcelebuliyo.
is, rom savaldebulo satendero SeTavazebis Sedegad SemTavazebeli samizne sawarmoSi
(sazogadoebaSi) ZiriTadi (kontrolirebadi) aqcioneris statussa da adgils ikavebs,
erTgavard, stimulsac aZlevs mas, rom ufro meti investicia ganaxoricielos sawarmoSi.
Sesabamisad, sawarmos sruli, absoluturad gakontrolebis molodini da imedi
SesaZleblobas iZleva, kidev ufro meti investicia ganaxorcielos man sazogadoebaSi,
rac, saerTo ekonomikuri TvalsazrisiT, dadebiTad Sesafasebelia. amitomac vaxseneT
zemoT, rom savaldebulo satendero SeTavzeba da aqcioneris garicxva erTmaneTTan
kavSirSia. es kavSiri swored ekonomikuri miznebidan gamomdinarea, imdenad, ramdenadac
savaldebulo satendero SeTavzebisas sakontrolo maCveneblis miRwevisa da investiciis
ganxorcielebis Semdeg dominant aqcioners, principSi, rCeba erTaderTi survili:
absoluturad daiqvemdebaros sawarmo (risTvisac kidev met fuls gaiRebs). amis
uflebas ki mas partniorTa garicxvis SesaZlebloba aZlevs. amitomac gamoiTqva
mosazreba imasTan dakavSirebiT, rom `unda Seiqmnas konstituciursamarTlebrivad
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dasaSvebi sivrce samewarmeo iniciativis gamovlenisa~.156 swored es samewarmeo
Tavisufleba unda ganixilebodes im winapirobad, romelsac kapitalis Camdebs
investirebisaken ubiZgebs.157 amitom, Tuki mxolod investirebis survili iyo Cadebuli
`mewarmeTa Sesaxeb~ kanonis 533-e muxlSi, analogiurad unda gavrcelebuliyo aseTi
daTqma SezRuduli pasuxismgeblobis sazogadoebebzec. gana kapitaluri tipis am
sawarmoSi (ZiriTad) partniors naklebad SeiZleba aseTi stimuli mieces?!
   saerTod, Tuki Cven erTmaneTs SevadarebT sawarmoTa dapatronebis evropul da
qarTul standartebs, principSi, erTnair survils davinaxavT: es aris sawarmoTa
dapatronebisas gamWvirvale, transparentuli CarCo-pirobebis Seqmna, partniorTa Tanabar
pirobebSi Cayeneba da kapitalis mozidvis iseTi SesaZlebloba, romelic qveynis
saerTo ekonomikuri klimatis gaumjobesebas isaxavs miznad. amitom misasalmebelia
saqarTvelos xelisuflebis swrafva evropuli samarTlis harmonizebisaken. Tumca
aucileblad gasaTvaliswinebelia qarTuli realobac, romlis gareSe, albaT,
warmoudgenelia am evropuli standartebis danergva nacionalur kanonmdeblobaSi.
swored aseT disbalansad migvaCnia umciresobaSi myofi aqcionerebis garicxva
sazogadoebidan. qveyanas, romelsac mware gamocdileba aqvs imisa, Tu rogor eqceoda
aTasgvari mani pulaciebis gziT sawarmoebi erTi piris xelSi da Semdeg rogor
xdeboda maTi gapartaxeba-gayidva, amitom aucileblad unda yofiliyo es
gaTvaliswinebuli da am normis arakonstituciurad cnobiT, gaTvaliswinebul iqna
kidec. sxva rom araferi iTqvas im naklovanebebze, romelsac `mewarmeTa Sesaxeb~
kanonis 533-e muxli Seicavda,158 es norma im ZiriTad principsac ver uzrunvelyofda,
romlisTvisac iqna Seqmnili. mxedvelobaSi gvaqvs ucxo kapitalis mozidva da sawarmoTa
investirebisaTvis stimulis micema. procesis msvlelobis dros verafriT dadasturda
es miznebi. piriqiT, amis daudastureblobis fonze sakonstitucio sasamarTlom
aRniSna: `gasaTvaliswinebelia is, rom saaqcio sazogadoeba istoriulad kapitalis
mozidvaze orientirebuli sawarmos organizaciul-samarTlebrivi formaa da, erTi
mxriv, imis mtkiceba, rom aucilebelia saaqcio sazogadoebebis gardaqmna SezRuduli
pasuxismgeblobis sazogadoebebad, romelic kapitalis mozidvis TvalsazrisiT naklebad
moqnili, mimzidveli da xelmisawvdomia, xolo, meore mxriv, imis mtkiceba, rom es
investiciebis mozidvas Seuwyobs xels, winaaRmdegobrivia.~159 amas emateba, Cemi azriT,
yvelaze mniSvnelovani garemoeba: sawarmoTa dapatronebis samarTlis momwesrigebeli
da, miTumetes, umciresobaSi myofi aqcioneris gandevnis uflebis miniWebis momwesrigebeli
normebi, ZiriTadad, im qveynebSi moqmedebs, sadac birJebis warmatebiT funqcionirebis
kvali mainc igZnoba. sxva sityvebiT rom vTqvaT, imisaTvis, rom garkveulwilad
proporciulad CaiTvalos sawarmos umciresi aqcionerebisaTvis sakuTrebis SezRudvis
da sazogadoebrivi interesebis Tanafardoba, aucilebelia, am SemTxvevaSi, qveyanaSi
arsebobdes Zlieri sabirJo sistema. Tavis mxriv, swored birJebis meSveobiT moizideba
ucxo Tu Sida dafinansebebi, investiciebi da ara piradi nacnobobiTa Tu piradi

156 Weber-Rey/Schütz, Zum Verhältnis von Üebernahmerecht und Umwandlungsrecht, AG 2001, 330.
157 Weber-Rey/Schütz, AG 2001, 330.
158 magaliTad, umciresobaSi myofi aqcionerebis mxridan sapasuxo winadadebis wardgenis ufleba
e.w. Sell-out, wevrobis dakargvis dro, wilis gadasvlasTan dakavSirebuli sakiTxebis da a.S.
mouwesrigebloba.
159 sss  #2/1-370,383,390,402,405, 18.05.2007, 30.
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160 Cemi azriT investiciebi dRevandel saqarTveloSi swored am gziT moizideba.
161 BVerfG v. 7.8.1962 – 1 BvL 16/60 – “Feldmühle”, BVerfGE14, 263, 283; BVerfG v. 27.4.1999 – 1 BvR 1613/94
– “DAT/Altana”, BVerfGE 100, 289, 305. vuTiTeb: Weber-Rey/Schütz, AG 2001, 329.
162 rac am fasTan dakavSirebuli aTasgvari manipulaciebis instrumentad iqceoda.
163 sss  #2/1-370,383,390,402,405, 18.05.2007, 9.
164 ̀ mewarmeTa Sesaxeb~ kanoni 532-e muxlis me-2 punqtis me-2 winadadeba.

kontaqtebiT.160 amasTanave, fasiani qaRaldebis regulirebadi bazari warmoadgens im
ZiriTad meqanizms, romliTac unda ganisazRvros umciresobaSi myofi aqcioneris
garicxvisaTvis aqciis samarTliani fasi. mniSvnelovania, rom ̀ aqcia mcire aqcionerisTvis
wmindad kapitaldabandebas warmoadgens da ara samewarmeo (wilobriv) monawileobas~161,
amitom misTvis samarTliani fasis gadaxda gamarTlebuli iqneba. Tumca, swored imis
Tqma gvsurs, rom birJebis ganuviTareblobis gamo faqtobrivad SeuZlebeli iqneboda
aseT SemTxvevebSi ama Tu im sawarmos aqciis samarTliani fasis dadgena.162 amitomacaa
aRniSnuli, rom ̀ SeuZlebelia aqciebis samarTliani fasis dadgena, radganac saqarTveloSi
safondo birJa faqtobrivad ar arsebobs. samarTlian fasTan dakavSirebiT
sasamarTlosaTvis mimarTvac araefeqturia, radganac xSir SemTxvevaSi aqcionerebis
raodenoba mcirea da saxelmwifo baJis odenoba imdenad maRali, rom umcires aqcioners
ar uRirs sarCelis Setanac.~163 amasTan, mxedvelobaSia misaRebi is garemoeba, rom
sasamarTlo samarTliani fasis Sefasebis dros isev damoukidebeli auditis an
brokeris daskvnas unda daemyaros. amitom am mxrivac sasamarTlosaTvis aqciis
samarTliani fasis dasadgenad mimarTva aseve uSedego iqneba. aseTi daskvna
(gadawyvetileba), obieqturi realobidan gamomdinare, yovelTvis subieqturi iqneba.
garda amisa, saqarTveloSi, am normis ZalaSi datovebiT, mniSvnelovnad Semcirdeboda
(TiTqmis aRar darCeboda) e.w. portfeluri investiciebi, anu mcire kapitaldabandebebi,
romelTa ukanac ZiriTadad qveynis mosaxleoba dgas. arada, investirebis es saSualeba
qveyanaSi socialuri fonis gaumjobesebas moemsaxureba. aqcia momgebiani `sasesxo”
kapitalis nairsaxeobadac SeiZleba ganvixiloT: sawarmos rentabeluri saqmianobisa
da qveyanaSi safondo birJis ganviTarebis pirobebSi aqcioneri moigebs imiT, rom misi
aqciis likvidurobis xarisxi maRali iqneba da gayidvis SemTxvevaSi ekonomikur
mdgomareobas gaiumjobesebs. Sesabamisad, SesaZlebloba miecema SeiZinos, magaliTad,
sxva sawarmos aqciebi da igive principiT naxos ekonomikuri `sargebeli~. amitom, Cemi
azriT, yuradReba ufro arsebuli kanonmdeblobis naklovanebebze unda gamaxvildes,
vidre iseTi normebis SemoRebaze, romlebic konstitucias ewinaaRmdegeba. da kidev
erTi garemoeba: umciresobaSi myofi aqcionerebis gandevna mxolod da mxolod
saTanado, samarTliani anazRaurebis safuZvelze SeiZleba. `samarTliani fasi ar
unda iyos naklebi im yvelaze maRal fasze, romelic gamosyidvis ganmaxorcielebelma
aqcionerma bolo 12 Tvis ganmavlobaSi gadaixada am sazogadoebis aqciaSi~164 -
gveubneba kanoni. Tumca mcire aqcionerTa gandevnis ufleba nebismier dros arsebobda,
amitom SesaZloa am 12 Tvis ganmavlobaSi aqcia saerTod moklebuli iyos sabirJo
warmoebas (kotirebas). maSin arsebobs ki saerTod samarTliani fasis dadgenis raime
alternatiuli meqanizmi? Cemi azriT - ara.
   mokled rom iTqvas, umciresobaSi myofi aqcionerebis garicxvis instituti Cvens
qveyanaSi konstituciis 21-e muxlis pirvel da me-2 punqtebTan winaaRmdegobrivad
CaiTvala. amis safuZveli ki, ZiriTadad, im aucilebeli sazogadoebrivi saWiroebis
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dausabuTebloba iyo, romelic miscemda kanonmdebels sakuTrebis uflebis SezRudvis
daSvebis SesaZleblobas. Tumca dasavleTis mraval ganviTarebul qveyanaSi arsebobs
es principi da, saboloo jamSi, dadebiTad fasdeba.

daskvnis magierdaskvnis magierdaskvnis magierdaskvnis magierdaskvnis magier

daskvnis saxiT SeiZleba iTqvas, rom savaldebulo satendero SeTavazebis momwesrigebeli
debulebebis SemoReba gamarTlebuli iyo saqarTvelosTvisac. Tumca winamdebare statiaSi
mimoxiluli sakiTxebis fonze, es normebi, ra Tqma unda, daxvewas saWiroeben da
amisTvis Cven mier garkveuli mosazrebebic gamoiTqva. rac Seexeba aqciaTa savaldebulo
miyidvis princips, miuxedavad am sakiTxTan dakavSirebiT dResac azrTa sxvadasxvaobisa,
mainc vfiqrob, rom qarTuli realobidan gamomdinare aseTi normebis arseboba ufro
korporaciuli, aqciidan gamomdinare uflebis borotad gamoyenebasTan gaigivdeboda,
vidre mas realuri investirebis saxe miecemoda. ra saWiroa umciresobaSi myofi
aqcionerebis konstituciurad garantirebuli uflebis xelyofa, rodesac sazogadoebidan
maTi gandevnis isedac mravali SesaZlebloba arsebobs? amasTan erTad, klasikuri
gagebiT saaqcio sazogadoeba erTgvarad dgas socialuri interesebis sadarajoze.
masSi monawileoba (misi kapitali)165, sawarmos sxva organizaciul-samarTlebriv formasTan
SedarebiT, xelmisawvdomia sazogadoebis nebismieri wevrisaTvis. man yvelaze ukeT unda
uzrunvelyos xalxis, sazogadoebis farTo masis interesebi. amitom umravlesobis mier
umciresobis ̀ daCagvra~, gansakuTrebiT ki saqarTveloSi, kapitaluri disbalansis pirobebSi,
gaumarTlebelia. am SemTxvevaSi gasaTvaliswinebelia umravlesobisa da umciresobis
korporaciuli Tanabarzomierebis principi166 da is, rom umciresobaSi Cavardnili
aqcioneris gandevnis meqanizmi ar unda gaxdes `umravlesobis mier sazogadoebis
sikeTis absoluturi dapatronebis sawindari~167...

165 am SemTxvevaSi sajaro ss-ebi miiReba mxedvelobaSi.
166 korporaciuli Tanabarzomierebis princips, garkveulwilad, saqarTvelos sakonstitucio
sasamarTlos Semdegi msjelobac SeiZleba gavuTanabroT: saaqcio sazogadoebis saqmianoba
dakavSirebulia iseT xarjebTan, romelsac iwvevs umciresi aqcioneris yofna sazogadoebaSi.
Tumca es, ra Tqma unda, ar aris is mZime da autaneli tvirTi, miT umetes normaluri da
warmatebuli marTvis pirobebSi, rom yvela SemTxvevaSi gamoiwvios aqciebis savaldebulo miyidvis
gziT umciresobis sazogadoebidan gandevnis aucilebloba. saqmis arsebiTi ganxilvisas verc
erTi iseTi SemTxveva ver dasaxelda, rodesac saaqcio sazogadoebas xarji umcires aqcionerTa
raime destruqciuli moqmedebebis Sedegad warmoeSva. pirma, romelic monawileobas apirebs
garigebaze dafuZnebul miznobriv gaerTianebaSi, sadac sxva mravali piri monawileobs, winaswarve
unda gaaTviTcnobieros, rom msgavsi gaerTianeba (sazogadoeba) mxolod ekonomikuri mogebis
miRebas ar gulisxmobs (Tumca orientirebulia masze), finansurad udanakargod ver Caivlis da
mouwevs Tavisi partniorebis interesebisaTvis angariSis gaweva. sss  #2/1-370,383,390,402,405,
18.05.2007, 30-31. Tumca es (partniorTa interesisaTvis angariSis gaweva), aseve, ra Tqma unda, ar
unda gaxdes ̀ umravlesobaSi myofi partniorebis batonobisa da damoukidebeli xelmZRvanelobis
ukanonod~ gamocxadebis sawindari. kni peri, umciresobaSi myofi partnioris uflebis dacva
saqarTvelos samewarmeo samarTlis mixedviT, sakorporacio samarTlis ganviTarebis problemebi
saqarTveloSi, germanul-qarTuli simpoziumi, 2000, 95.
167 Ì àðêñ, Êàïèòàë, ò. 3, 1949, 452-453.

mecnierebamecnierebamecnierebamecnierebamecniereba



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

39

gvanca gugeSaSviligvanca gugeSaSviligvanca gugeSaSviligvanca gugeSaSviligvanca gugeSaSvili

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo

universitetis iuridiuli fakultetis doqtoranti

sawarmoo-komerciuli saidumloebis (nou-haus)
dacva saqarTvelos kanonmdeblobiT

1. Sesavali1. Sesavali1. Sesavali1. Sesavali1. Sesavali

terminebi: „nou-hau”, „sawarmoo saidumloeba”, „komerciuli saidumloeba”, „savaWro
saidumloeba~, sakmaod xSirad gamoiyeneba iseTi aramaterialuri aqtivebis gamosaxatavad,
romlebSic aisaxeba teqnikuri da komerciuli codna (gamocdileba). maT udidesi
ekonomikuri Rirebuleba gaaCnia.

ukanasknel periodSi teqnologiis progresulma ganviTarebam kidev ufro didi
mniSvneloba SesZina zemoaRniSnul aqtivebs. sakmaod gaadvilda informaciis SemTxveviT
an ganzrax mopovebis SesaZlebloba, ris Sedegadac gaizarda im arakeTilsindisier
qmedebaTa ricxvi, romelic nou-haus, sawarmoo Tu komerciuli saidumloebis mimarT
xorcieldeba.

zemoaRniSnuli mizezebis gamo, yoveli qveynisaTvis, maT Soris, ra Tqma unda,
saqarTvelosaTvisac, aucilebeli gaxda iseTi sakanonmdeblo bazis Camoyalibeba, romelic
xels Seuwyobda arakeTilsindisieri konkurentuli qmedebebis aRkveTas da bazarze
keTilsindisieri konkurenciis arsebobas.

iuridiul literaturaSi, iseve, rogorc kanonmdeblobaSi, terminebi `nou-hau~,
`sawarmoo saidumloeba~, `komerciuli saidumloeba~ sakmaod areulia erTmaneTSi,
vinaidan maT, faqtobrivad, erTi da igive mniSvneloba aqvT, miuxedavad terminebis
araerTgvarovnebisa. Znelia imis Tqma, Tu ramdenad marTebuladaa kanonmdeblobaSi
SerCeuli esa Tu is konkretuli termini. albaT, mTavari mainc aris ara is, Tu ra
dasaxeleba eqneba informacias, romelsac kanoni icavs mesame pirebis mier ukanono
gamoyenebisagan, aramed is, Tu ra saxis moTxovnilebebs unda akmayofilebdes es
informacia imisaTvis, raTa dacviTunariani iyos. saqarTvelos kanonmdeblobaSi terminebi
_ `sawarmoo-komerciuli saidumloeba~ da `nou-hau~ erTmaneTTan aris gaigivebuli.

saerTod, termini `nou-hau”, rogorc gvareobiTi cneba, xSirad ixmareba sawarmoo
saidumloebis an ubralod konfidencialuri informaciis aRsaniSnavad, ufro xSirad
ki im informaciisa, romelzec vrceldeba sakuTrebis ufleba.  mocemul termins
saxelSekrulebo urTierTobebSi gansazRvreba ZiriTadad imisda mixedviT eZleva,
rasac masSi mxareebi moiazreben. mTavaria, rom gansazRvrebidan irkveodes `nou-haus~
moculoba da masze uflebis moqmedebis farglebi. rogorc wesi, Zalian rTulia
zustad ganisazRvros, Tu ra moiazreba `nou-hauSi~. amis garkveva yovel konkretul
situaciaSi arsebuli faqtobrivi garemoebebis gaTvaliswinebiT unda moxdes.
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2. sawarmoo-komerciuli saidumloeba (nou-hau), rogorc inteleqtualuri2. sawarmoo-komerciuli saidumloeba (nou-hau), rogorc inteleqtualuri2. sawarmoo-komerciuli saidumloeba (nou-hau), rogorc inteleqtualuri2. sawarmoo-komerciuli saidumloeba (nou-hau), rogorc inteleqtualuri2. sawarmoo-komerciuli saidumloeba (nou-hau), rogorc inteleqtualuri
sakuTrebis obieqtisakuTrebis obieqtisakuTrebis obieqtisakuTrebis obieqtisakuTrebis obieqti

mecnierebi sakmaod xSirad kamaToben imaze, SeiZleba Tu ara, rom sawarmoo-
komerciuli saidumloeba inteleqtualuri sakuTrebis damoukidebel obieqtad
CaiTvalos. am kiTxvaze pasuxis gasacemad aucilebelia, garkveul iqnes, flobs Tu
ara sawarmoo-komerciuli saidumloeba yvela im maxasiaTebels, rac unda gaaCndes
inteleqtualuri sakuTrebis nebismier obieqts.

saerTod, inteleqtualuri sakuTrebis yvela obieqti unda iyos aramaterialuri.
igi unda warmoadgendes inteleqtualuri-SemoqmedebiTi saqmianobis Sedegs, romelzedac
mis mflobels SeiZleba gaaCndes gansakuTrebuli ufleba.

sawarmoo-komerciuli saidumloeba warmoadgens monacemebis, codnis erTobliobas,
ris Sedegadac igi informaciul resursad gvevlineba. informacia Tavisi arsiT,
rogorc aseTi, aramaterialuria, Tumca misi Senaxva da gavrceleba ZiriTadad
materialuri saSualebebiT xorcieldeba. am TvalsazrisiT sawarmoo-komerciuli
saidumloeba arafriT gansxvavdeba inteleqtuluri sakuTrebis sxva obieqtebisagan,
romlebic Tavad SeiZleba gansazRvrul iqnes rogorc informaciuli resursebi.

sawarmoo-komerciuli saidumloebis Seqmna, gadacema, gadamuSaveba, informaciis Senaxva
an Segroveba Tavisuflad eqceva inteleqtualuri sakuTrebis iseTi niSnis qveS,
rogoricaa inteleqtualuri saqmianobis Sedegi. Tavad `inteleqtualuri saqmianobis
Sedegis” cneba sakmaod farToa da, Sesabamisad, moicavs yvelafers, rac Seqmnilia
pirovnebis inteleqtualuri ZalisxmeviT. mas SeiZleba miekuTvnebodes garkveuli
informaciac.

ufro rTuli gadasawyvetia sakiTxi imis Taobaze, SesaZlebelia Tu ara informacia
warmoadgendes iseT obieqts, romelzedac vinmes SeiZleba gaaCndes gansakuTrebuli
ufleba. erTi SexedviT, Tavad informaciis bunebidan gamomdinare, es SeuZlebelia.
codna, Tu igi Tavisufladaa xelmisawvdomi, ar SeiZleba monopolizirebuli iqnes ama
Tu im konkretuli piris mier da igi yvelasaTvis xelmisawvdomi xdeba im momentidan,
rodesac sayovelTaod cnobili gaxdeba.

zemoaRniSnuli imas ar niSnavs, rom informaciis monopoliuri mflobeloba da
sargebloba saerTod gamoricxulia. piriqiT, es SesaZlebelia, oRond im pirobiT, rom
informacia ucnobia mesame pirTaTvis. im SemTxvevaSi, rodesac kanoni informaciis
mflobels aniWebs misi saidumlod Senaxvis uflebas da, amasTan, mesame pirebs
mouwodebs, Tavi Seikavon am informaciis ukanono dauflebisagan,  es ukve gansakuTrebuli
uflebaa am informaciaze. swored aseT samarTlebriv reJims qmnis sawarmoo-komerciuli
saidumloeba.

amgvarad, sawarmoo-komerciul saidumloebas gaaCnia inteleqtualuri sakuTrebis
obieqtis yvela maxasiaTebeli da warmoadgens mis gansakuTrebul saxesxvaobas.

sawarmoo-komerciul saidumloebas mTeli rigi specifiuri Taviseburebebi gaaCnia.
upirveles yovlisa, mas safuZvlad udevs gansazRvruli piris faqtobrivi monopolia
codnis garkveul erTobliobaze. am uflebis SenarCuneba damokidebulia Tavad am
pirze, romelmac unda miiRos saTanado zomebi  informaciis saidumlod Senaxvisa da
faqtobrivi monopoliis SenarCunebis mizniT.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi
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sawarmoo-komerciuli saidumloebis specifiur maxasiaTeblad, romelic gamoarCevs
mas inteleqtualuri sakuTrebis sxva obieqtebisagan, gvevlineba misi dacvis vadis
ganusazRvreloba. ufleba sawarmoo-komerciul saidumloebaze moqmedebs manam, sanam
grZeldeba misi Semqmneli piris faqtobrivi monopolia, agreTve, vidre arsebobs
kanoniT gaTvliswinebuli misi dacvis pirobebi. es garemoeba dacvis amgvari formis
arCevas mimzidvels xdis im SemTxvevaSi, rodesac mewarmeebs ar akmayofilebT sapatento
dacvis principi, dacvis vadis xasiaTidan gamomdinare. miuxedavad sawarmoo saidumloebis
upiratesobisa sapatento uflebasTan SedarebiT, moqmedebis vadebTan mimarTebaSi,
mxedvelobidan ar unda gamogvrCes is garemoeba, rom komerciuli saidumloebas Tan
axlavs uecari gamJRavnebis riski, romelic gamomdinareobs sxva pirebis mier misi
aRmoCenidan. garda amisa, gasaTvaliswinebelia isic, rom nou-haus mflobelma SeiZleba
ganacxadi Seitanos patentis misaRebad, ra Tqma unda, Tuki mocemuli teqnikuri
gadawyveta patentunariania.

sawarmoo-komerciuli saidumloeba ar saWiroebs dacviTunarianobis oficialur
aRiarebas, saxelmwifo registracias an sxva formalobebis dacvas, agreTve, saxelmwifo
gadasaxadebis gadaxdas. esec erTgvari upiratesobaa, romliTac sargebloben komerciuli
saidumlobis mflobelebi inteleqtualuri sakuTrebis sxva obieqtebis mflobelebTan
SedarebiT.

sawarmoo-komerciuli saidumloebis dacviTunarianoba mowmdeba ara specialuri
procedurebis meSveobiT, aramed mxolod maSin, rodesac xdeba sawarmoo-komerciul
saidumloebaze arsebuli uflebis darRveva anda davis sagnadaa qceuli misi arseboba.1

zemoaRniSnulidan gamomdinare, SeiZleba iTqvas, rom sawarmoo-komerciul saidumloebas
gaaCnia yvela is maxasiaTebeli, rac inteleqtualuri sakuTrebis obieqts unda
gaaCndes.

3. moTxovnebi, romlebsac unda akmayofilebdes sawarmoo-komerciuli3. moTxovnebi, romlebsac unda akmayofilebdes sawarmoo-komerciuli3. moTxovnebi, romlebsac unda akmayofilebdes sawarmoo-komerciuli3. moTxovnebi, romlebsac unda akmayofilebdes sawarmoo-komerciuli3. moTxovnebi, romlebsac unda akmayofilebdes sawarmoo-komerciuli
saidumloeba (nou-hau) inteleqtualuri sakuTrebis samarTlis sferoSisaidumloeba (nou-hau) inteleqtualuri sakuTrebis samarTlis sferoSisaidumloeba (nou-hau) inteleqtualuri sakuTrebis samarTlis sferoSisaidumloeba (nou-hau) inteleqtualuri sakuTrebis samarTlis sferoSisaidumloeba (nou-hau) inteleqtualuri sakuTrebis samarTlis sferoSi
arsebuli saerTSoriso xelSekrulebebis Sesabamisadarsebuli saerTSoriso xelSekrulebebis Sesabamisadarsebuli saerTSoriso xelSekrulebebis Sesabamisadarsebuli saerTSoriso xelSekrulebebis Sesabamisadarsebuli saerTSoriso xelSekrulebebis Sesabamisad

inteleqtualuri sakuTrebis samarTlis iseTi fuZemdebluri aqti, rogoricaa
samrewvelo sakuTrebis dacvis parizis konvencia, nou-haus samrewvelo sakuTrebis
dacvis obieqtad pirdapir ar moisxeniebs.2 Tumca, misi dacva xorcieldeba amave
konvenciis 10bis muxlis Sesabamisad, romelic wevr-saxelmwifoebs akisrebs valdebulebas,
daicvan mewarmeni arakeTilsindisieri konkurenciisagan. am ukanasknelSi ki moiazreba
samewarmeo TuU komerciul urTierTobebSi damkvidebuli patiosani Cvevebis sawinaaRmdego
aqti. TavisTavad cxadia, rom erT-erT aseT qmedebad CaiTvleba konkurentis nou-haus
gamoyeneba arauflebamosili piris mier.3

sawarmoo-komerciul saidumloebaze saubrisas gverds ver avuvliT xelSekrulebas
inteleqtualur-sakuTrebiTi uflebebis Tanmxvedri uflebebis Sesaxeb (TRIPs).

1 Ñåðãååâ À. Ï. Èíòåëëåêòóàëüíàÿ Ñîáñòâåííîñòü â Ðîññèéñêîé Ôåäåðàöèé  Ìîñêâà 1999 ñòð. 674.
2 International Bureau of WIPO The Paris Convention for the Protection of Industrial Property, WIPO CEIPI/
IP/SB/93/2 1883 Paris.
3 d. ZamukaSvilid. ZamukaSvilid. ZamukaSvilid. ZamukaSvilid. ZamukaSvili. inteleqtualuri uflebebi.Tbilisi 2006 gv.87.
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mocemulma xelSekrulebam  daadgina axali saerTaSoriso normebi, romlebic
dResdReobiTac arseboben inteleqtualuri sakuTrebiTi uflebebis dacvis sferoSi.
amasTan, igi adgens inteleqtualuri sakuTrebiTi uflebebis saerTo reJims vaWrobis
msoflio organizaciis yvela wevri saxelmwifosaTvis. rogorc cnobilia, aRniSnuli
xelSekruleba vaWrobis msoflio organizaciis xelSekrulebis ganuyofeli nawilia.
Sesabamisad, verc erTi saxelmwifo ver iqneba am organizaciis wevri ise, rom masze
ar gavrceldes TRIPs-is debulebebi.4

xelSekrulebis moqmedeba inteleqtualuri sakuTrebis samarTlis iseT obieqtebTan
erTad, rogoricaa sasaqonlo niSnebi, geografiuli aRniSvnebi, samrewvelo nimuSebi,
patentebi da sxv. vrceldeba, agreTve, nou-hauzec.5 xelSekrulebaSi igi moxseniebulia
rogorc gaumJRavnebeli, gauxmaurebeli informacia da iqvea mocemuli termini –
`sawarmoo saidumloeba~.

aRniSnuli xelSekrulebis Tanaxmad, konfidencialuri informaciis mflobel pirs
unda SeeZlos, win aRudges am informaciis ukanono gavrcelebas, gaxsnas an gamoyenebas,
Tu es informacia mflobelis kontrolis qveS imyofeba. amasTan, informacia unda
iyos:

- saidumlo da ar unda iyos advilad xelmisawvdomi;
- Tavisi saidumlo xasiaTis gamo gaaCndes komerciuli Rirebuleba;
- unda iyo daculi saidumlod SenaxvisaTvis aucilebeli RonisZiebebiT.6

saqarTveloSi zemoaRniSnuli aqtivebis dacva xorcildeba saqarTvelos samoqalaqo
kodeqsis, sisxlis samarTlis kodeqsisa da sabaJo kodeqsis normebiT.

saqarTvelos samoqalaqo kodeqsis 1105-e muxlSi miTiTebulia:
`1. mewarmes, romelic flobs sawarmoo-komerciul saidumloebas (nou-haus), romelic

warmoadgens gansakuTrebuli mniSvnelobis teqnologiur, organizaciul an komerciul
informacias, rac dasturdeba misi saidumlod SenaxvisaTvis gaweuli aucilebeli da
sakmarisi RonisZiebebiT, gansakuTrebuli ufleba aqvs am informaciaze.

2. nou-hauze gansakuTrebuli uflebis dacva xorcieldeba am kodeqsiTa da
samrewvelo sakuTrebis Sesaxeb sxva sakanonmdeblo aqtebiT.”

am normidan gamomdinare, saqarTveloSi dacvas eqvemdebareba teqnologiuri,
organizaciuli da komerciuli saidumloeba da am yvelafers erTad ewodeba nou-hau.

rogorc zemoaRniSnulidan irkveva, saqarTvelos samoqalaqo kodeqsSi srulad
aris warmodgenili inteleqtualur-sakuTrebiTi uflebebis Tanmxvedri uflebebis
Sesaxeb xelSekrulebiT gaTvaliswinebuli moTxovnebi. Sesabamisad, maSinac ki, rodesac
informacias aqvs gansakuTrebuli teqnologiuri, organizaciuli Tu komerciuli
Rirebuleba, Tuki misi mflobeli ar miiRebs saTanado zomebs informaciis saidumlod
Sesanaxad, SeuZlebeli iqneba misi mflobelis gansakuTrebul uflebebze saubaric ki,
araTu am uflebaTa dacvaze mesame pirTa aramarTlzomieri qmedebebisagan. aqve unda
aRiniSnos, isic, rom SesaZlebelia  mesame pirebisaTvis sawarmoo saidumloebis
gandoba sxvadasxvagvari saqmiani urTierTobebis procesSi, mag. salicenzio, sainJinro

4 S.K. Verma, TRIPs – Development and Transfer of technology IIC 337 (1996).
5 The Agreement on Trade-Related Aspects of Intellecual Property Rights (TRIPS) Annex 1C to the Agreement
Established the World Trade Organization adopted April 15, 1994, in Marrakesh, which entered into force in
January 1, 1995.
6 d. ZamukaSvili.d. ZamukaSvili.d. ZamukaSvili.d. ZamukaSvili.d. ZamukaSvili. inteleqtualuri sakuTrebis samarTali. Tbilisi 2006 gv.501.
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da Sromis xelSekrulebebis meSveobiT. amitom  sawarmoo saidumloebis yvela mflobeli
unda ecados, daizRvios Tavi da nebismier pirTan, romelsac xeli miuwvdeba saidumloebaze,
dados e.w. xelSekruleba saidumlos gaumJRavneblobis Sesaxeb” (xelSekruleba
konfidencialurobis Sesaxeb).7

4. xelSekruleba sawarmoo-komerciuli saidumloebis gaumJRavneblobis4. xelSekruleba sawarmoo-komerciuli saidumloebis gaumJRavneblobis4. xelSekruleba sawarmoo-komerciuli saidumloebis gaumJRavneblobis4. xelSekruleba sawarmoo-komerciuli saidumloebis gaumJRavneblobis4. xelSekruleba sawarmoo-komerciuli saidumloebis gaumJRavneblobis
SesaxebSesaxebSesaxebSesaxebSesaxeb

sawarmoo-komerciul saidumloebasTan dakavSirebul urTierTobebSi gansakuTrebul
rols asrulebs e.w. `xelSekruleba sawarmoo-komerciuli saidumloebis
gaumJRavneblobis Sesaxeb” (xelSekruleba konfidencialurobis Sesaxeb). mocemuli
xelSekruleba Seicavs TanamSromlis pirobas imis Taobaze, rom igi arc Tavad
gaamJRavnebs an gamoiyenebs ukanonod sawarmoo saidumloebas da arc sxvas miscems
amis uflebas. garda amisa, xelSekrulebaSi xazi gaesmis imas, Tu ramdenad seriozulad
udgebian sawarmos xelmZRvanelebi da masSi momuSave pirebi sawarmoo saidumloebas.
SeiZleba iTqvas, rom konfidenciaurobis valdebuleba sawarmoo-komerciul
saidumloebasTan dakavSirebul urTierTobaTa aucilebel komponents warmoadgens.

saerTod, ar aris aucilebeli sawarmoo saidumloebis gadacemisas
konfidencialurobis dacvis Sesaxeb damoukidebeli SeTanxmebis arseboba. Tadav sawarmoo
saidumloebis bunebidan gamomdinare,  mesame pirisaTvis misi gadacema, rogorc wesi,
isedac moiazrebs konfidencialurobis valdebulebis arsebobas.

msoflios sxvadasxva qveynebSi „konfidencialuri urTierTobis” cnebas sakmaod
farTo ganmarteba eZleva. es albaT am urTierTobis Zalzed mniSvnelovani xasiaTidan
gamomdinareobs. SeiZleba iTqvas, rom  mocemuli urTierTobis farTo ganmartebis
arsebobaSi cudi araferia.

konfidencialurobis Sesaxeb xelSekrulebis arseboba mxareebs uadvilebT
erTmaneTTan urTierTobas, vinaidan maT aRar moeTxovebaT imis mtkiceba, rom
gansakuTrebuli ndobiTi urTierTobebi gaaCndaT erTmaneTTan. aRniSnuli xelSekruleba
TavisTavad warmoadgens amis dasturs.

bunebrivia, rom, Tuki pirs sawarmoo saidumloebis mflobelTan dadebuli hqonda
amgvari xelSekruleba, misi darRvevis SemTxvevaSi igi pasuxs agebs. Tumca unda
aRiniSnos, rom sawarmoo saidumloebis ukanono miTvisebis SemTxvevaSi damrRvevis
mimarT saqmis aRZvra SeuZlebeli xdeba, Tuki mxareebs Soris msgavsi xelSekruleba
ar arsebobda,. advili misaxvedria, Tu raoden did mniSvnelobas aniWeben sasamarTloebi
mocemul xelSekrulebas da ramdenad ufro advilia misi arsebobis SemTxvevaSi
mosarCelisaTvis procesis mogeba. swored amitom eniWeba zemoT xsenebul xelSekrulebebs
aseTi didi mniSvneloba.

miuxedavad zemoaRniSnulisa, ar aris gamoricxuli, rom specialuro xelSekruleba
konfidencialurobis valdebulebis Taobaze arc ki arsebobdes, magram igi Tavad
sawarmoo saidumloebis salicenzio xelSekrulebis pirobebSi moiazrebodes.

mesame pirebisaTvis sawarmoo saidumloebis gandoba sxvadasxvagvari saqmiani
urTierTobebis dros xdeba, mag. salicenzio, sainJinro da Sromis xelSekrulebebis

7Bagley Constance. The Enterpreneur‚s Guide to Business Law Toronto 2003 p. 492.
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meSveobiT. konfidencialurobis valdebuleba im garemoebebidan gamomdinareobs, romelsac
gadasacemi informacia Seexeba. sawarmoo saidumloebis yvela mflobeli unda ecados,
daizRvios Tavi da nebismier pirTan, romelsac xeli miuwvdeba saidumloebaze, dados
xelSekruleba konfidencialurobis Sesaxeb.

sawarmoo saidumloebis mflobelma yovelTvis unda gaarkvios, aqvs Tu ara sawarmos,
romelsac man unda gaumJRavnos sawarmoo saidumloeba, Tavis TanamSromlebTan dadebuli
xelSekruleba konfidencialurobis Sesaxeb.

sasamarTlos ufleba aqvs, damrRvevs aukrZalos saidumloebis xelaxali gamJRavneba
anda gamoyeneba, agreTve, mas SeuZlia mopasuxes daakisros miyenebuli materialuri
zianis anazRaureba, SesaZlebelia gamoitanos gadawyvetileba damrRvevi pirisaTvis
sasjelis saxis fuladi anazRaurebis dakisrebis Taobaze. unda aRiniSnos, rom
sisxlis samarTlebrivi pasuxismgeblobis dakisrebis araerTi SemTxveva arsebobs.
amas ganapirobebs is garemoeba, rom sawarmoo-komerciuli saidumloebis ukanono
miTviseba sxva xerxebis gamoyenebis garda SeiZleba moxdes qurdobis, qrTamis aRebis
anda SpionaJis gziT, rac nebismieri qveyanaSi iwvevs sisxlissamarTlebrivi
pasuxismgeblobas. magaliTisaTvis moviyvanT „Avanti Corp-isa” da „Cadente Design
Systems-is” SemTxvevas. dava sawarmoo saidumloebis ukanono miTvisebasTan dakavSirebiT
am or kompanias Soris Zalian didxans gagrZelda. sabolood igi Sewyda 2001 wels,
rodesac `avant-is” xelmRZvanelebma aRar uaryves maTTvis wayenebuli braldebebi.
kompaniis damfuZnebels 2-wliani patimroba miusajes, xolo Tavad kompanias daakisres
jarima da zianis anazRaureba 220 milioni aSS dolaris odenobiT.8

konfidencialurobis valdebuleba SeiZleba gagrZeldes xelSekrulebis vadis
miuxedavad. igive SeiZleba iTqvas iseT SemTxvevaze, rodesac saidumloeba gamJRavndeba
xelSekrulebis momzadebis periodSi, maSinac ki, Tuki molaparakeba CaiSleba da
xelSekruleba ar daideba.

mewarme unda Seecados, Tavidan aicilos sawarmoo saidumloebis rogorc ukanono,
ise _ SemTxveviTi gamRJavneba. amaSi mas udaod daexmareba sawarmoo saidumloebis
dacvis programa. swored am programis erT-erTi umniSvnelovanesi elementia
xelSekruleba sawarmoo-komerciuli saidumloebis gaumJavneblobis Sesaxeb.

sawarmoo saidumloebis dacvis programis SemuSavebas, rogorc wesi, Zalian kargi
Sedegebi moaqvs sawarmosaTvis. sawarmoo saidumloebis dacvis programa unda arsebobdes
werilobiTi formiT, xelmisawvdomi iyos yvela TanamSromlisa da kontrahentisaTvis,
misi ganxilva unda xdebodes yvela im pirTan, iqneba is sawarmos TanamSromeli Tu
xelSekrulebis mxare, visac xeli miuwvdeba saidumloebaze.

sawarmoo komerciuli saidumloebis dacvis programis arseboba aucilebelia
yvela sawarmosaTvis. TavisTavad cxadia, rom arc es programa warmoadgens sawarmoo
saidumloebis gaumjRavneblobisa da misi ukanono xelyofis utyuar garantias, Tumca
udidesi prevenciuli mniSvneloba gaaCnia.9.

8 William Rodarmor , Prosecution Complex, Calif. Law (Dec. 2001) at.22.
9 Bagley Constance E. The Enterpreneur,s Guide to Business Law Toronto 2003 p. 492.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

45

5. sawarmoo-komerciuli saidumloeba (nou-hau) rogorc qoneba5. sawarmoo-komerciuli saidumloeba (nou-hau) rogorc qoneba5. sawarmoo-komerciuli saidumloeba (nou-hau) rogorc qoneba5. sawarmoo-komerciuli saidumloeba (nou-hau) rogorc qoneba5. sawarmoo-komerciuli saidumloeba (nou-hau) rogorc qoneba

sxvadasxva qveynis mecnier-iuristebsa da mosamarTleebs araerTgvarovani mosazreba
gaaCniaT imasTan dakavSirebiT, aris Tu ara sawarmoo saidumloeba qoneba, Tu igi
warmoadgens pirad uflebas. zogierTi maTganis mosazrebiT, sawarmoo saidumloeba
qonebrivi uflebaa.10  Tumca arian iseTebic, romlebic am mosazrebas ewinaaRmdegebian.11

iuristebis umravlesobis mosazrebiT, sawarmoo saidumloeba warmoadgens de-
faqto aqtivs, romlis dacvac iribad xorcieldeba arakeTilsindisieri konkurenciis,
usafuZvlo gamdidrebisa da deliqtur valdebulebaTa maregulirebeli normebis
meSveobiT. gamonakliss warmoadgens mxolod aSS, sadac jer kidev 1979 wels
miRebul iqna „erTiani kanoni sawarmoo saidumloebis Sesaxeb,” romelSic mocemulia
saerTo samarTlis zogadi principebi da sasamarTlo gadawyvetilebebi (mocemul
kanonSi garkveuli cvlilebebi iqna Setanili 1985 wels).12

zemoaRniSnulis garda arsebobs mosazreba, rom nou-hau teqnologiuri xasiaTis
qonebaa.13

wlebis ganmavlobaSi, safrangeTSi arsebobda araerTgvarovani midgoma nou-hausTan
dakavSirebiT. parizis saapelacio sasamarTlos gadawyvetilebiT (05.041911)
konfidencialuri nou-hau ar SeiZleboda gadasuliyo likvidatoris xelSi, vinaidan
am saxis aramaterialuri sikeTe ar eqvemdebareboda konfiskacias. Tumca, safrangeTSive
iqna gamoTqmuli gansxvavebuli mosazreba, romlis mixedviTac aucileblad miiCnies
sawarmos erT-erT aqtivad saidumloebis CaTvla.

aSS-Si sawarmoo saidumloebis Sesaxeb erTiani kanonis YZalaSi Sesvlisa da
garkveuli sasamarTlo gadawyvetilebebis safuZvelze, sawarmoo saidumloeba
oficialurad aRiarebul iqna qonebis erTgvar nairsaxeobad. sawarmoo saidumloebis
mflobelis samarTlebrivi statusis garkveviT SesaZlebeli gaxda ara mxolod
aramaterialuri sikeTis mflobelis, aramed _ misi kreditorebisa da memkvidreebis
uflebaTa dacvac. aRniSnuli kanoni ar moiTxovs, rom saidumloebis gamoyeneba
sawarmoSi ganuwyvetliv xorcieldebodes. igi moicavs informacias, romelsac
komerciuli Rirebuleba gaaCnia negatiuri TvalsazrisiT, mag. xangrZlivi da
ZviradRirebuli kvlevis Sedegebi, romliTac mtkicdeba, rom garkveuli procesis
ganxorcieleba SeuZlebelia (anu igi ar imoqmedebs). savaraudoa, rom is konkurentisaTvis
didi ekonomikuri Rirebulebis mqone iqneba.

amgvari gamokvlevis Catareba konkurents SeiZleba Zalian Zviri daujdes da raRa
Tqma unda, Tuki mas winaswar ecodineba, rom igi Sedegis momtani ar iqneba, Tavidan
aicilebs sakmaod did xarjebs. vfiqrobT, swored amas gulisxmoben sawarmoo
saidumloebis erTiani kanonis komentatorebi informaciis negatiur RirebulebaSi.

10F.K. Beier, The Significance of the Patent System for Technical, Economic and Social Progress, 11 IIC 563,
584 (1980).
11 R.Callman, The Law of unfair competition, trademarks, and Monopolies §52 3d. ed  West 1968.
12 Uniform Trade Secrets Act. National Conference of Comissioners on Uniform State Laws. Chicago, Illinois,
1985.
13 Hanns Ulrich, Patents and Know-how, Free Trade, Inter enterprise Cooperation and Competition Withis
the Internal European Market. IIC 621 (1992) Heft 05.
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mocemul kanonSi arsebuli sawarmoo saidumloebis gansazRvreba erTmaneTisagan
ar ganasxvavebs teqnikur da komerciul saidumloebas da moicavs nou-haus cnebas.

saukuneze metia, rac aSS-Si aRiarebulia, rom sawarmoo saidumloebis mflobels
qonebrivi uflebebi gaaCnia. miuxedavad imisa, sasamarTloebSi Setanili sarCelebi
ZiriTadad exeboda zianis miyenebas. rogorc wesi, mosarCele uTiTebda konfidencialuri
urTierTobebiT gaTvaliswinebuli xelSekrulebis anda deliqturi valdebulebebis
darRvevaze. ufro metic,  damrRvev pirTa mimarT gamoyenebuli saSualebebi deliqturi
samarTlis normebidan gamomdinareobda, Tumca ukanasknel periodSi sasamarTloebi
sawarmoo saidumloebis mflobelis uflebas ganixilaven rogorc inteleqtualur-
qonebriv (gansakuTrebul) uflebas, qonebriv uflebas gansazRvrul gamocdilebasa
da codnaze.

dasavleT da aRmosavleT evropis qveynebSi arsebobs mkveTrad gansxvavebuli
mosazrebebi imasTan dakavSirebiT, sawarmoo saidumloeba warmoadgens qonebas, Tu igi
piradi (qonebrivi) uflebaa (Subjectives Recht). kanonmdeblobis komentatorTa
umravlesoba mas miiCnevs „arasrul inteleqtualur sakuTrebiT uflebad”, zogi
iribad dacvad aramaterialur qonebriv uflebad (Rechtsgut)14 an ubralod _ de-
faqto aqtivad.15 mxolod umciresobas miaCnia, rom es aris qoneba anda `piradi
ufleba.”16 amave dros, aRniSnul qveynebSi teqnikuri sawarmoo saidumloebis
aramarTlzomieri gamoyenebisagan misi mflobelis uflebaTa dacvis meqanizmi deliqturi
samarTlisa da arakeTilsindisieri konkurenciis normebiT odnav ufro sustia, vidre
sawarmoo saidumloebis Sesaxeb erTiani kanonis mixedviT.

safrangeTis msgavsad mocemuli sakiTxi sxvadasxvagvarad wydeboda germaniaSic.
mag. 1955 wels germaniis federaciuli respublikis uzenaesma sasamarTlos mier
gakotrebis saqmesTan dakavSirebiT miRebuli gadawyvetilebidan irkveva, rom movales
ufleba aqvs, flobdes sawarmoo saidumloebas da es ufleba daxasiaTebuli iyo
rogorc qonebis gasxvisebadi nawili,17 Tumca amave sasamarTlos sxva gadawvetilebidan
irkveva, rom sawarmoo saidumloebis mflobels qonebrivi uflebebi ar gaaCnia.18

SeiZleba iTqvas, rom aSS-m misca biZgi sxva qveynebs sawarmoo saidumloebis
qonebrivi aqtivis saxiT dacvis saqmeSi. amis erT-erTi mizezi iyo is, rom sawarmoo
saidumloeba xels uwyobs gamogonebaTa ganviTarebasa da gavrcelebas. swored amitom
Tavdapirvelad sawarmoo saidumloebis damcavi normebi ise ganixileboda, rogorc
inteleqtualuri sakuTrebis dacvis paraleluri sistema.

is, rom sawarmoo saidumloebis Sesaxeb erTiani kanoni sawarmoo saidumloebas
qonebad miiCnevs, iqidanac kargad Cans, rom sawarmoo saidumloebis misakuTrebis
SemTxvevaSi igi iTvaliswinebs pasuxismgeblobis dakisrebas  arabraleuli pirebis
mimarTac (maT Soris, imaT mimarT, vinc ar ixdis kompensacias).

14 A.Troller, Das technische Geneimnis im System des Immaterialgütterrechts, GRUR Int. 1958 p. 387.
15 P. Möhring,  Betriebs- und Geschäftsgeheimnisse in Wettbewerbs- und Kartellrechtlicher Sicht in:
„Festschrift für Nipperdey zum 70 Geburtstag,” v. 2 417-420 (1965).
16 R.Krasser,  Der Schutz des Know-How nach deutschem Recht , GRUR 1977 587.
17 Desicion of January 25, 1955, GRUR 1955 388.
18 BGH of May 17, 1960, GRUR 1960 554-557.
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ufro metic, mocemulma kanonma uaryo deliqtebTan dakavSirebuli normaTa krebulis
debulebebi, romelTa mixedviTac, pasuxismgebloba ar ekisrebodaT im mesame pirebs,
romelTac keTilsindisierad SeiZines sawarmoo saidumloeba im pirebisagan, romelTac
ukanonod hqondaT igi miTvisebuli.

zogierTi iuristi ewinaaRdegeboda kanonis amgvar midgomas, miiCnevda ra, rom
sawarmoo saidumloebis SemZeni aris piri, romlis materialuri mdgomareoba Seicvala
da amitom igi ar unda agebdes pasuxs ukanono miTvisebisaTvis.

aRniSnuli kanonis avtorebi miiCnevdnen, rom mopasuxe, romelmac SeiZina is sawarmo,
romlis  saidumloebac mas gaandes, ar unda iqnes daculi. amiT sawarmoo saidumloebis
mflobeli ufro metad iqneba daculi, vidre materialuri Tu inteleqtualuri
sakuTrebis is mflobelebi, romelTa samoqalaqo samarTlebrivi uflebebis dacvac im
organoTa kompetenciaSi Sedis, sadac SezRudvis sagans warmoadgens keTilsindisieri
SemZenis sasargeblod mkacrad reglamentirebuli normebi.19

rac Seexeba saqarTvelos kanonmdeblobas, saqarTvelos samoqalaqo kodeqsis 1105-
e muxlidan calsaxad ikveTeba, rom sawarmoo-komerciuli saidumloeba aris qoneba
da rom mis mflobels, iseve, rogor inteleqtualuri sakuTrebis sxva obieqtebis
mflobelebs, gaaCnia masze gansakuTrebuli uflebebi. Sesabamisad, veravin gaxdis
sadavod imas, aris Tu ara nou-hau qoneba.

6. sawarmoo-komerciuli saidumloeba (nou-hau) saqarTvelos kanonmdeblobiT6. sawarmoo-komerciuli saidumloeba (nou-hau) saqarTvelos kanonmdeblobiT6. sawarmoo-komerciuli saidumloeba (nou-hau) saqarTvelos kanonmdeblobiT6. sawarmoo-komerciuli saidumloeba (nou-hau) saqarTvelos kanonmdeblobiT6. sawarmoo-komerciuli saidumloeba (nou-hau) saqarTvelos kanonmdeblobiT

msoflios im qveynebSi, sadac ar arsebobs specialuri kanonebi sawarmoo-komerciuli
saidumloebis Sesaxeb, am obieqtis dacva ZiriTadad arakeTilsindisieri konkurenciis
Sesaxeb kanonmdeblobiT xorcieledeba. saqarTveloc `monopoliuri saqmianobisa da
konkurenciis Sesaxeb” kanonis moqmedebis periodSi swored am  qveyanaTa ricxvs
miekuTvneboda. `monopoliuri saqmianobisa da konkurenciis Sesaxeb” kanonis  me-9
muxlis me-2 punqtis `z`` qvepunqtis Tanaxmad, arakeTilsindisieri konkurenciis
gamovlinebad iTvleboda samecniero-teqnikuri, sawarmoo, savaWro informaciisa da
komerciuli saidumloebis miReba, mopoveba, gamoyeneba an gavrceleba misi mflobelis
Tanxobis gareSe. maSasadame, sawarmoo-komerciuli saidumloeba arakeTilsindisieri
konkurenciis aRmkveTi kanonmdeblobis obieqts warmoadgenda. dResdReobiT aRniSnuli
kanoni gauqmebulia, xolo mis nacvlad miRebul kanonSi „Tavisufali vaWrobisa da
konkurenciis Sesaxeb” nou-hau saerTod ar aris naxsenebi. samagierod, sawarmoo-
komerciul saidumloebas, rogorc zemoT iyo aRniSnuli, icavs saqarTvelos samoqalaqo
kodeqsi.

imis gasarkvevad, Tu ramdenad kargadaa daculi sawarmoo-komerciuli saidumloeba
saqarTvelos kanonmdeblobiT, mizanSewonilia saqarTvelos samoqalaqo kodeqsis 1105-
e muxlis ganxilva.

rogorc ukve naxsenebi iyo, dacvas eqvemdebareba gansakuTrebuli mniSvnelobis
teqnologiuri, organizaciuli an komerciuli informacia. rac Seexeba samoqalaqo
kodeqsSi nou-haus gaigivebas teqnologiur, komerciul da organizaciul

19 Doerfer, The Limits on Trade Secret Law  Imposed by Federal Patent and Antitrust Supremacy. 80 Harv.
L.Rev. 1432 (1967).
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saidumloebasTan,  mcire uzustobad migvaCnia. amis dasadastureblad mivmarTavT
nou-haus ganmartebas, romelic SeiZleba iTqvas, rom sayovelTaodaa aRiarebuli.

nou-hau ganisazRvreba, rogorc sagamomgoneblo saqmianobis Sedegebi, warmoebis
xerxebi, konstruqciebi da teqnikis gamamdidrebeli sxva miRwevebi. is moicavs ara
marto naxazebs, recepturebsa da sxva analogiur werilobiT monacemebs, aramed
sawarmoSi arsebul industrial gamocdilebasac Tavisi yovelmxrivi gamovlinebiT.
amasTan, ara aqvs mniSvneloba, es yvelaferi werilobiT arsebobs, Tu vlindeba misi
ganmaxorcielebeli specialistebis codnasa da gamocdilebaSi. aseTi saidumloeba
ufro teqnologiuria, Tumca germaneli mecnieri herbert Stumfi miiCnevs, rom komerciuli
codnac SeiZleba iyos daculi sawarmoo saidumloebis saxiT.20

vfiqrobT, komerciuli codnis nou-haud dakvalificireba SemecnebiTi TvalsazrisiT
winaaRmdegobas ar iwvevs, Tumca normatiuli TvalsazrisiT, nou-hau teqnologiuri
xasiaTis saidumloa. amas mowmobs evrosabWos 1990 wlis 22 dekembris  ¹2790/1990
instruqciac vertikalur SeTanxmebaTa kategoriebisa da Sesabamisi praqtikis Sesaxeb
xelSekrulebis 81(3) muxlis gamoyenebis Taobaze.21

aRniSnuli direqtivis Tanaxmad, nou-hau niSnavs daupatentebeli, praqtikuli
mniSvnelobis mqone informaciis erTobliobas, romelic gamomdinareobs mimwodeblis
gamocdilebidan da mis mier Catarebuli cdebidan da romelic aris saidumlo,
arsebiTi da identificirebuli.

instruqciis miznebisaTvis saidumlo niSnavs imas, rom nou-hau rogorc mTlianobaSi,
ise  gansazRvruli konfiguraciiT anda misi komponentebis erTobliobiT ar aris
cnobili, an advilad xelmisawvdomi. arsebiTi niSnavs imas, rom nou-hau Seicavs iseT
informacias, romelic aucilebelia myidvelisaTvis saqonlis an momsaxurebis gamoyenebis,
nasyidobis anda xelaxali gayidvisTvis. identificirebuli niSnavs imas, rom nou-hau
unda iqnes srulyofilad aRwerili, anu unda mtkicdebodes, rom igi akmayofilebs
saidumloebisa da arsebiTobis kriteriumebs.

rogorc vxedavT, instruqciaSi xazi gaesmis imas, rom nou-haus SinaarsSi moiazreba
gansakuTrebuli mniSvnelobis monacemebi, romelTa codnac aucilebelia saqonlis
myidvelisaTvis da romlis gareSec es ukanaskneli bazarze warmatebis miRwevas ver
SeZlebs. advili misaxvedria, rom am informaciaSi, upirveles yovlisa, teqnologiuri
informacia igulisxmeba.

zemoaRniSnulidan gamomdinare, vfiqrobT, umjobesi iqneboda, Tuki saqarTvelos
samoqalaqo kodeqsis 1105-e muxlSi saTanado miTiTeba gakeTdeboda nou-hauze, rogorc
teqnologiuri informaciis (saidumloebis) Semcvel obieqtze da igi ar gaigivdeba
organizaciul da komerciul saidumloebasTan.

rac Seexeba muxlis me-2 nawils, romelSic aRniSnulia, rom sawarmoo-komerciuli
saidumloebis dacva mxolod samoqalaqo kodeqsiTa da samrewvelo sakuTrebis Sesaxeb
kanonmdeblobiT aris SesaZlebeli, ar aris srulyofili.

is, rom mocemul obieqts icavs samoqalaqo kodeqsi, araviTar gaugebrobas ar
iwvevs, vinaidan Tavad inteleqtualuri samarTali samoqalaqo samarTlis nawilia da,

20 Ãåðáåðò Øò óì ï ô. Äîãî âîð  î  ïåðåäà÷å  í îó-õàó.  Ìîñêâà 1976, ñòð.25-42.
21 Council Regulation (EC) ¹2790/1990 of 22 December on the application of Article 81(3) of the Treaty to
categories of vertical  agreements and concerted practices.
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Sesabamisad, misi obieqtebic samoqalaqo samarTlebriv dacvas eqvemdebarebian. garda
amisa, sawarmoo-saidumloebasTan dakavSirebiT xSirad xdeba usafuZvlo gamdidrebisa
da deliqtur valdebulebaTa maregulirebeli normebis gamoyeneba, rac aucilebelsac
ki xdis amgvari daTqmis arsebobas. sawarmoo-komerciuli saidumloebis uflebaTa
dasacavad zianis anazRaurebis valdebulebas iTvaliswinebs germaniis samoqalaqo
kodeqsic, kerZod, misi 823-e muxli. mocemuli muxlis Tanaxmad, piri, romelic
ganzrax an gaufrTxileblobiT marTlsawinaaRmdegod xelyofs sxva piris sicocxles,
sxeuls, janmrTelobas, Tavisuflebas, sakuTrebas an sxvagvar uflebebs, valdebulia,
aanazRauros  miyenebuli ziani. am muxlidan gamomdinare, pirs, romelic xelyofs
sawarmoo saidumloebis mflobelis uflebebs, ekisreba zianis anazRaurebis
valdebuleba.22

am mxriv saqarTvelos samoqalaqo kodeqsSi uCveuli araferia. Tumca ar aris
marTebuli miTiTeba imis Taobaze, TiTqos samoqalaqo kodeqsis garda sawarmoo
saidumloebis dacva mxolod samrewvelo sakuTrebis sferoSi moqmedi kanonebiT
xdeba. sawarmoo saidumloebis dacva, saerTSoriso praqtikis gaTvaliswinebiT,
SesaZlebelia moxdes ara mxolod samrewvelo sakuTrebis sferoSi arsebuli normatiuli
aqtebiT, aramed  administraciuli, Sromis, sabaJo da sisxlissamarTlebrivi
kanonmdeblobiTac. am mxriv arc saqarTvelos kanonmdeblobaa gamonaklisi. mag.
saqarTvelos sisxlis samarTlis kodeqsis Tanaxmad, danaSaulad miiCneva komerciuli
an sabanko saidumloebis Semcveli informaciis ukanonod Segroveba misi ukanonod
gaxmaurebis an ukanonod gamoyenebis mizniT. rac Seexeba sanqcias, amgvari qmedebis
CadenisaTvis garda jarimisa da gamasworebeli samuSaoebisa, damnaSaves SeiZleba
daekisros Tavisuflebis aRkevTa 2 wliT, xolo angarebis an sxva piradi motives
arsebobis SemTxvevaSi 4 wlis vadiTac ki SeiZleba iqnes piri TavisuflebaaRkveTili.

zogierT qveyanaSi sawarmoo-komerciuli saidumloebis ukanono gamoyenebisaTvis
kidev ufro mZime sanqciebia gaTvaliswinebuli. magaliTisaTvis moviyvanT isev germaniis
kanonmdeblobas: 2004 wlis 8 ivliss, germaniaSi ZalaSi Sevida axali kanoni
`arakeTilsindisieri konkurenciis aRkveTis Sesaxeb” (Gesetz gegen Unerlauteren
Wettbewerb). kanonis me-17 muxlis Tanaxmad, romelic Seexeba komerciuli da sawarmoo
saidumloebis gamJRavnebas, gansakuTrebiT seriozul SemTxvevebSi damnaSavis mimarT
gamoyenebul iqneba Tavisuflebis aRkveTa 5 wlis vadiT. rac Seexeba gansakuTrebiT
seriozul SemTxvevebs, masSi moiazreba iseTi qmedeba, rodesac damnaSavem icis, rom
gamJRavenebul saidumloebas gamoiyeneben sazRvargareT an igi Tavad iyenebs mas
sazRvargareT.23

unda aRiniSnos, rom komerciul saidumloebas icavs saqarTvelos sabaJo kodeqsic,
romlic 121-e muxlis Tanaxmad, informacia, romelic Seicavs komerciul, sabanko da
kanoniT dacul sxva saidumlos, ar SeiZleba gaxmaurdes...” amave kodeqsis 165-e
muxlis mixedviT, ̀ saxelmwifo dawesebulebebis, fizikuri da iuridiuli pirebis mier
sabaJo organoebisaTvis am kodeqsisa da saqarTvelos kanonmdeblobis Sesabamisad
gadacemuli informacia warmoadgens komerciul saidumloebas da misi gamoyeneba
dasaSvebia mxolod sagadasaxado kodeqsis 122-e muxliT dadgenili wesiT.” amave

22 Bürgerliches Gesetzbuch (BGB).  Schönfelder, Deutsche Gesetze. Textsammlung   München 2006
23 Gesetz gegen Unlauteren Wettbewerb. Berlin, 3 Juli, 2004
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kodeqsiT dauSvebelia zemoaRniSnuli saxis informaciis gamoqveyneba, sabaJo organoTa
Tanamdebobis pirebis mier maTi piradi miznebisaTvis gamoyeneba an mesame pirTaTvis
gadacema. rogorc irkveva, samoqalaqo kodeqsSi amgvari miTiTebis arseboba ar aris
gamarTlebuli.

6. daskvna6. daskvna6. daskvna6. daskvna6. daskvna

inteleqtualuri sakuTreba sawarmos saSualo Rirebulebis 70%-s Seadgens.
miuxedavad amisa, bevri mewarme Tvlis, rom inteleqtualuri sakuTreba mxolod
Zlieri samecniero aparatis mqone maRali teqnologiis sawarmoebisaTvis aris
mniSvnelovani. sinamdvileSi ki yvela sawarmos, maT Soris, imasac, romelsac sul
axali dawyebuli aqvs saqmianoba, gaaCnia garkveuli codna, gamocdileba da informacia,
romelic Zalze mniSvnelovania warmatebis misaRwevad. inteleqtualuri sakuTrebis
samarTali exmareba sawarmos yvelaze Rirebuli aqtivebis dacvaSi.

TavisTavad cxadia, rom inteleqtualuri sakuTrebis samarTali upirveles yovlisa
icavs inteleqtualuri sakuTrebis obieqtebs, maT Soris ki nou-haus. es ukanaskneli
sawarmos erT-erTi yvelaze ZviradRirebuli aqtivia. nou-haus roli gansakuTrebiT
didia ekonomikurad aqtiuri da ganviTarebuli subieqtebisaTvis, Tumca es ise ar
unda gavigoT, rom mxolod maTTvisaa aucilebeli nou-haus dacvis sistemis arseboba.
TiToeuli mewarmis, maT Soris, mcire da saSualo mewarmis mizans unda warmoadgendes
mis sakuTrebaSi arsebuli inteleqtualuri potencialis dacva.

yoveli sawarmo unda cdilobdes saTanado zomebis miRebas, raTa Tavidan aicilos
rogorc Tavisi inteleqtualuri sakuTrebiTi uflebebis darRveva sxva pirebis
mxridan, aseve, Tavad man ar daarRvios konkurentebis uflebebi. boroti ganzraxvis
gareSe Cadenili nebismieri darRveva SesaZloa sasamarTlo ganxilvis sagani gaxdes,
rasac SeiZleba sawarmos mier saqmianobis Sewyvetac ki mohyves. praqtikaSi amis
araerTi magaliTi arsebobs. keTilsindisieri urTierTobebis arsebobas yvelaze didi
mniSvneloba aqvs nou-haus mflobelis uflebaTa dacvis saqmeSi.

sawarmoo-komerciuli saidumloebis srulyofili dacvisaTvis saqarTvelos
samoqalaqo kodeqsSi mxolod erTi muxlis arseboba sakmarisi ar aris. umjobesi
iqneba, iseve rogorc msoflios mraval  qveyanaSi, miRebul iqnes kanoni sawarmoo-
komerciuli saidumloebis Sesaxeb. upirveles yovlisa, kanonSi unda mocemul iqnes
sawarmoo-komerciuli saidumloebis cneba. garda amisa, kanonidan unda irkveodes, Tu
ra SemTxvevaSi miiCneva saidumlod informacia, romelic miekuTvneba sawarmoo
saidumloebas. es xdeba mxolod maSin, rodesac igi ucnobia mesame pirTaTvis, maSinac
ki, rodesac garkveuli elementebia maTTvis cnobili, magram xeli ar miuwvdebaT im
elementebze, romlebic aucilebelia ekonomikur urTierTobebSi saidumloebis
gamosayeneblad. am sakiTxis gadawyvetas didi praqtikuli mniSvneloba aqvs, vinaidan
araerTi qveynis sasamarTlo praqtikis Seswavlis Sedegad irkveva, rom Zalian xSirad
mxareTa Soris davebi warmoiSoba swored  am gaurkvevlobis gamo.

informacia, romelic dauyovnebliv aris xelmisawvdomi, rogorc wesi, sawarmoo
saidumloebad ar iTvleba. mag, `arakeTilsindieri konkurenciis aRkveTis Sesaxeb~
koreis kanoniT saidumlod miiCneva iseTi informaciac, romlis Sesaxeb mesame pirebs
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garkveuli codna gaaCniaT, Tumca ara imdeni, rom igi gamoiyenon komerciul
urTierTobebSi.24

im SemTxvevaSi, Tuki saqarTveloSi miiReben sawarmoo-komerciuli saidumloebis
Sesaxeb kanons, masSi aucieleblad unda iqnes mocemuli sawarmoo saidumloebis
mflobelis gansakuTrebul uflebaTa CamonaTvali. gansakuTrebul uflebaTa amgvar
nusxas Seicavs ukrainis samoqalaqo kodeqsi.25 gansakuTrebul uflebaTa CamonaTvalis
arseboba sawarmoo-komerciuli saidumloebis mflobelebs gauadvilebs TavianT
uflebebSi garkvevas. maT zustad ecodinebaT, Tu ra saxis uflebebi SeiZleba
gaaCndeT rogorc sawarmoo-saidumloebis mflobelebs da, Sesabamisad, aRar dasWirdebaT
inteleqtualuri sakuTrebis sferoSi arsebuli sxva kanonebis analogiiT xelmZRvaneloba,
miTumetes, rom nou-hau sakmaod specifiuri obieqtia da mis mflobeles SesaZlebelia
inteleqtualuri sakuTrebis sxva obieqtebis mflobelTagan gansxvavebuli uflebebic
ki gaaCndeT.

mizanSewonilia, kanoni Seicavdes miTiTebas imis Taobaze, Tu risi moTxovnis
ufleba eqneba sawarmoo-komerciuli saidumloebis mflobels samarTaldamrRvevisagan.
aqve SeiZleba gaTvaliswinebul iqnes pasuxismgeblobis saxeebi da maTi gamoyenebis
pirobebi sawarmoo-komerciuli saidumloebis mflobelis uflebaTa darRvevisaTvis.
mocemuli sakiTxebis garda sxva mravali sakiTxis kanonSi asaxva uamrav SekiTxvas
gascems pasuxi, romelic sawarmoo-komerciul saidumloebasTan dakavSirebiT arsebobs.
Sesabamisad, misi mflobelebic ufro kargad iqnebian daculi, rac saboloo jamSi,
xels Seuwyobs bazarze keTilsindisieri urTierTobebis damkvidrebas da teqnologiur
progress.

24 Byuing Il Kim .The Protection of Trade Secrets in Korea. IIC 404 (1999)
25 Èíòåëëåêòóàëúíàÿ ñîáñòâåííîñòü â Óêðàèíå, ïîä. ðåä. Ñâÿòîöêîãî . Êèåâ, 1999,ñòð. 94.
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PROTECTION OF TRADE SECRET UNDER
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1. Introduction

“Know-how”, “Industrial secret”, “Commercial secret”, “Trade secret” are the terms frequently used to
express a kind of intangible assets, which represent technical and commercial knowledge (experience) and
have the greatest economic value.

The recent progressive development of technology has increased the importance of these assets. Now
it is easier to obtain the information accidentally or intentionally. This situation gave rise to the growth of
acts of unfair competition concluded against know-how, trade or commercial secrets.

Because of the reasons mentioned above, for every country, including Georgia, it was necessary to form
the legislative basis, which would prevent the acts of unfair competition and sustain the fair competition in
the market.

The terms “know how”, “trade secret”, “commercial secret” are mixed up in the legal literature as well as
in the legislation. Despite of the different terms, actually they have the same meaning. It is difficult to define
whether one of these terms is correctly used in legislation or not. The most important thing is not the name
of the information protected by the law against unlawful intervention by the third parties, but the issue what
kind of requirements should the information meet in order to get the protection. Under Georgian legislation
the terms “commercial secret” and “know-how” are identical.

The term “know-how” as a general term, is frequently used to express the trade secret or confidential
information. More often it represents the information to which the property right applies. In contractual
relations this term is defined by the parties to the contract. The most important is that the definition must
clarify the scope of know-how and the rights on trade secret.  As a rule, it is quite difficult to define what is
implied in know-how. This must be ascertained through the overall examination of the circumstances of the
case at hand.

2. Trade secret (know-how) as an object of intellectual property

It was often argued between the scholars whether it was possible to consider know-how as an independent
object of intellectual property. In order to reply to this question it must be cleared out whether the trade
secret has all the features necessary to the object of intellectual property.

Generally, every object of intellectual property should be intangible and must represent the result of
intellectual-creative activity to which its owner may have the exclusive right.

Trade secret is the aggregate of data and knowledge, thus, it is an informational resource. The information
is essentially intangible, but it is preserved and spread by tangible means. From this point of view trade
secret does not differ from the other objects of intellectual property which may be defined as the informational
resources.

Creation, transmission, processing of trade secret, preservation or collection of information falls within
the scope of intellectual activity. The notion “result of intellectual activity” is broad; consequently it may
include everything created by individuals with their intellectual possibilities. This notion may also be
applied to certain kind of information.
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It is more difficult to answer the question whether the information is an object to which an individual may
have an exclusive right. Taking into account the nature of information, this is impossible. If it is freely
accesible it can not be monopolized by any individual. It is avalaible from the moment when it becomes well-
known.

It does not mean that the monopolistic ownership and use of the information is excluded at all. On the
contrary it is possible, but on condition that it is not known to the third parties. When the law gives to the
owner of the information the right to keep in secret this information and prohibits its unlawful acquisition by
the third parties, the existence of exclusive right is obvious.

In this respect trade secret has all the features peculiar to the objects of intellectual property and
represents its special variety.

As is mentioned above, trade secret has specific features. First of all it is based on the actual monopoly
of an individual to the certain aggregate of knowledge.

 Preservation of this right depends on the person who must take measures for keeping information in
secret and preserving an actual monopoly.

The specific characteristic of trade secret distinguishing it from the other objects of intellectual property
is that the terms of its protection are undetermined

The right on trade secret exists till its owner posseses an actual monopoly and conditions of its protection
are in force.

For the entrepreneurs who are not satisfied with the principle of patent protection is better to choose
abovementioned form of protection. Patent protection may be granted for a particular period of time. Despite
the prevailance of trade secret over the patent rights in the context of terms of protection, it should be noted
that commercial secret can be incidentally divulged. This situation may exist in case the third parties will
discover the secret. In addition, it must be taken into account that the owner of know-how may apply for the
patent if the given technical decision has an ability to be protected.

Protection of trade secret does not need official recognition, registration, observance of other formalities
or payment of fees.

This is also some kind of advantage which the owners of trade secrets have in comparison with the
owners of the other objects of intellectual property.

Examination of trade secrets, protectability does not require special procedures, it takes place when the
right to the trade secret is infringed or when its existence must be proved.1

Hence it follows that trade secret has all the characteristics which is peculiar to the objects of intellectual
property.

3. Requerements related to the trade secret under International tr eaties in the field of intellectual property.

The fundamental act of intellectual property such as The Paris Convention for the Protection of Industrial
Property does not directly mention know-how as the object of industrial property.2 But still Article 10bis of
this convention grants protection to this object due to which member-states are obligated to protect the
entrepreneurs from unfair competition. The latest consists of any act contrary to honest practices in industrial
and commercial matters. It is obvious that the use of competitor‚s know-how will be considered as the unfair
competition act.3

Another international treaty which should be taken into account in the discussion concerning the trade
secret is The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs). This agreement
has adopted international norms which still exist in the field of protection of intellectual property rights.

1Ñåðãååâ À. Ï.  Èíòåëëåêòóàëüíàÿ Ñîáñòâåííîñòü â Ðîññèéñêîé Ôåäåðàöèé  Ìîñêâà 1999 ñòð. 674.
2 International Bureau of WIPO The Paris Convention for the Protection of Industrial Property, WIPO CEIPI/IP/
SB/93/2 1883 Paris.
3 D. Dzamukashvili. Intelectual Rights. Tbilisi, 2006.
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Besides, it establishes the common regime for all member-states of the World Trade Organization. The
TRIPs is the indispensable part of the WTO Agreement. Every member of the WTO is bounded by the
provisions of the TRIPs Agreement.4

In addition to the the trade marks, geographical indications, industrial models, patents and other objects
of intellectual property TRIPs Agreements protects know-how where it is mentioned as the undisclosed
information.5 The agreement also contains the term “trade secret”.

According to this agreement the owner of the confidential information shall be authorised to prevent
the information within his control from being disclosed to, acquired or used by others unlawfully.

This information is required to be
- secret and should not be readily accessible;
- should have commercial value due to it‚s secret nature;
- the subject to reasonable steps to keep it secret.6

In Georgia those assets are protected by Civil Code, Criminal Code and Customs Code.
According to the Art. 1105 of the Civil Code of Georgia:
1. An entrepreneur who possesses a trade-commercial secret (know-how), which consists of

technological, organizational or commercial information of extraordinary importante that justicies the taking
of necessary and adequate measures for keeping it in secrecy, shall have the exclusive right to this information.

2. This Code and other legislative acts regulating industrian property shall Project the exclusive right
in know-how.

Due to this article, in Georgia protection is granted to technological, organizational and commercial
secrets and all of them are determined as know-how.

The Civil Code of Georgia meets the requirements established by the TRIPs Agreement. Accordingly,
when the information has a special technological, organizational and commercial value and if its owner does
not take reasonable steps to keep it secret, he has no exclusive rights on it, what is more he cann‚t prevent
unfair acts of third parties. It should be noted, that the information may be disclosed to the third parties
while carrying out some bussines operations, such as licensing, engineering and employment agreements.
Every owner of trade secret should ensure himself and conclude. the Undiscosure Agreement with every
person who might have access to this secret (Confidenciality Agreement).7

4. Undisclosure agreement

The most important role in relations concerning trade secrets plays so called “undisclosure agreement”
(confidenciality agreement). This agreement provides for employee‚s promise that he will not disclose or
use this trade secret nor make it available to the other person. In addition, agreement should contain
provisions which prove that trade secret has a special importance for the managers and workers. Obligation
of confidentiality is the necessary component in relations concerning trade secrets.

When the transmission of trade secret takes place the independent agreement about protection of
confidentiaity is not required. Due to the nature of trade secret, its tramsmission, as a rule, implies existence
of obligation of confidentiality.

In several countries the notion “confidential relation” is broadly explained. This might be conditioned
by the great importance of this relation. There is nothing wrong with  this broad explanation.

4 S.K. Verma, TRIPs – Development and Transfer of technology IIC 337 (1996)
5 The Agreement on Trade-Related Aspects of Intellecual Property Rights (TRIPs) Annex 1C to the Agreement
Established the World Trade Organization adopted April 15, 1994, in Marrakesh, which entered into force in January
1, 1995
6 D. Dzamukashvili. Intelleqtual property Law. Tbilisi 2006 p.501
7Bagley Constance E. The Entrepreneur‚s Guide to Business Law Toronto 2003 p. 492.
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Confidentiality agreement makes relations easier between the parties.They are not requested to prove
that they have special confidential relations with each other. The latter  is evidenced by this agreement.

It is natural that the partie of confidentiality agreement is responsible for the breach of this contract. But
if the parties have not concluded  undisclosure agreement the person who had misappropriated the trade
secret is not responsible for this action. Hence, it can be concluded that existence of confidentiality agreement
makes easier for plaintiff to reach the case.

The owner of the trade secret should always make sure that the undertaking to which he discloses the
trade secret has already concluded confidentiality agreement with its employers.

The relief awarded to a plaintiff generally comprises an injunction of disclosure or use of the secret and
compensation for damages. Sometimes the courts use penalties because the misappropriation of trade
secret may be commited by theft, bribe and espionage. Generally all of this actions are considered to be
criminal in any country. For example, in “Avanti Corp.” v. “Cadente Design Systems” case  the dispute
between the parties lasted for a very long time. It ceased only in 2001 when the managers of “Avanti Corp.”
pleaded guilty. The founder of the coorporation was sentenced to imprisonment for 2 years, the corporation
itself was obliged to pay fine and to compensate damages in sum of 220 million U.S Dollars.8

The obligation of confidentiality may be continued despite expiration of agreement. This obligation also
arises from the grounds of drawing up the contract even in case the negotiations are destroyed and conclusion
of the agreement is impossible.

The entrepreneur should try to avoid unlawful or accidental disclosure of trade secret. The implementation
of the program for protection of trade secret will assist the entrepreneur in that. The non-disclosure agreement
is the main part of this program.

As a rule, implementation of this program leads to very good results. This program should be in a written
form, it must be accessible to every employee and contractor, it should be discussed with everyone who has
access to the secret. The program for protection of trade secret is necessary for every business. It is
obvious that this program should not be considered as the only warranty of non-disclosure of the secret,
but it has the greatest importance to prevent it in future.9

5. Trade-commercial secret (Know-how) as a property

The scholars and judges have different opinions about the issue whether the trade secret is a property
or the personal right. Some of them consider it to be a property right,10 but the others do not agree.11

The vast majority of lawyers consider trade secret as de facto asset, which may be protected by the
regulations of unfair competition, unjust enrichment and tort law. Only the USA adopted the Uniform Trade
Secrets Act in 1979, which contains the general principles of common law and court decisions. This act was
amended in 1985.12

Another opinion shared by the scholars is that the know-how is a property of “technological” nature.13

Throughout the years there have been existing different approaches concerning know-how. By the
decision of Paris Court of Appeal (05.04.1911) was held that confidential know-how could not be transferred
to liquidator as it was not subject to confiscation.

Despite of this, in France different opinion was expressed according to which know-how was considered
an asset of the business.

8 William Rodarmor , Prosecution Complex, Calif. Law (Dec. 2001) at.22.
9 Bagley Constance E. The Entrepreneur‚s Guide to Business Law Toronto 2003 p. 492.
10F.K. Beier, The Significance of the Patent System for Technical, Economic and Social Progress, 11 IIC 563, 584 (1980)
11 R.Callman, The Law of unfair competition, trademarks, and Monopolies §52 3d. ed  West 1968.
12 Uniform Trade Secrets Act. National Conference of Commissioners on Uniform State Laws. Chicago, Illinois, 1985.
13 Hanns Ulrich, Patents and Know-how, Free Trade, Inter enterprise Cooperation and Competition Within the
Internal European Market. IIC 621 (1992) Heft 05.
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According to the Uniform Trade Secrets Act and some court decisions, trade secret was officially
recognized as a property.  By ascertaining the legal status of trade secret holder creditors and successors
were also granted protection. The Uniform Trade Secrets Act does not require frequent use of the information
in business. It consists of information which has an economic value in negative sense. For example, results
of long-lasting and expensive researches which prove that implementation of some processes is impossible,
should be of a big economic value for the competitor.

Presumably it will be too expensive for the competitor to carry out such researchws.
If he knows in advance that the researches have no sense he will avoid quite big expenses.
From my point of view, this is exactly what is implied in negative sense of information which is mentioned

by the commentators of the UTSA.
 The notion of trade secret provided for in this act makes no difference between technical and commercial

information. In addition, it contains the notion of know-how.
Though more than century has passed from the recognition of property rights of the trade secret owner

in the USA, suits were predominantly related to the reimbursement of damages.  As a rule, the plaintiffs
argued about infringement of the obligations provided for by contracts, non-disclosure agreement and tort
law. In addition, the courts used against infringers the norms of tort law. Although, in recent period the
courts qualify the right of the trade secret owner as an intellectual-property (exclusive) right, exactly as a
property right to the particular experience and knowledge.

In the Western and Eastern European countries are absolutely different cosiderations on trade secret.
Scholars argue whether the trade secret is a property or it is a personal (property) right (Subjectives Recht).
Most of them think that it is an “incomplete intellectual property right”, some of them consider it as
intangible property right which may be indirectly protected (Rechtsgut)14 or simply as a de facto asset.15

OOnly few of them think that the trade secret is a property or “property right”.16 At the same time trade
secret owner in case of illegal use of technical trade secret is being protected by the tort law and regulations
of unfair competition. The owners of trade secrets are not being protected so strongly in these countries as
those to whom protection is granted by the UTSA.

In Germany as well as in France this issue was a subject of discussion. For example, in 1955 Supreme
Court of Federal Republic of Germany held that the debtor has the right to own the trade secret and this right
is subject to alienation.17 Though, by another decision of the same court, trade secret owner has no property
rights.18

For the first time, trade secret as a tangible asset was protected in the USA. The precondition for such
protection was the fact that the trade secret was conducive to the development and spreading of inventions.
Thus, at the beginning the norms granting protection to the trade secret were considered as the parallel
system of the protection of intellectual property.

According to the Uniform Trade Secret Act even an innocent person is responsible for the appropriation
of trade secret (among them individuals who do not pay a compensation).

In addition, this Act has refused provisions of Restatements of Torts under which the third parties who
had fairly acquired the trade secret from those people who had misappropriated it beared no responsibility.

 Some lawyers do not agree with this approach of law. They think that the purchaser of trade secret is a
person whose economic status has been changed  and he should not be responsible for the misappropriation.

The authors of this act consider that the defendant whom secret of the business which he had acquired
had been disclosed to, should not be protected. In this respect trade secret owners will be protected better

14 A.Troller, Das technische Geneimnis im System des Immaterialgütterrechts, GRUR Int. 1958 p. 387.
15 P. Möhring , Betriebs- und Geschäftsgeheimnisse in Wettbewerbs- und Kartellrechtlicher Sicht in: „Festschrift
für Nipperdey zum 70 Geburtstag,” v. 2 417-420 (1965).
16 R.Krasser,  Der Schutz des Know-How nach deutschem Recht , GRUR 1977 587.
17 Desicion of January 25, 1955, GRUR 1955 388.
18 BGH of May 17, 1960, GRUR 1960 554-557.
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than owners of tangible or intellecual property whose civil rights are protected by the bodies which secure
the interests of fair purchasers.19

As for the Georgian legislation, Art.1005 of the Civil Code of Georgia shows that trade-commercial secret
is a property and that its owner as the owners of other objects of intellectual property, have exclusive right
on it. Consequently, no one may argue that the know-how is a property.

6. Trade-commercial secret under Georgian legislation

In the counties where do not exist special laws concerning trade-commercial secret, this object is protected
by unfair competition laws. The same situation was in Georgia when Georgian law about monopolistic
status and competition was in force. According to the Art.9 (2(z)) receiving, acquisition, use or spreading of
scientific-technical, business, trade information and commercial secret without the owner‚s consent were
considered unfair competition acts. Nowadays this act is abolished and the act adopted instead of it is Free
trade and competition law. The latter does not to know-how. In return of this trade-commercial secret is
being protected under Civil Code of Georgia.

In order to clarify whether the trade-commercial secret is adequately protected or not we should examine
Art.1105 of the Civil Code of Georgia.

As it was already mentioned protection is being granted to the information which has  technological,
organizational or commercial value. As regards  the provision of the Civil Code according to which know-
how is identical with technological, commercial and organizational secret, Civil Code contains a little
inaccuracy. To prove the latter a generally recognized definition of know-how should be examined

Know-how consists of results of inventional activities, technical methods, constructions and other
achievenemts favouring technical development. It comprizes drafts, prescriptions and other identical written
data, as well as industrial business experience. It makes no difference whether these data are in written form
or may be revealed from the knowledge and experience of specialists.The secret of this kind is more
technological, but German scientist Herbert Shtumpf considers that commercial knowledge may be also
protected as a trade secret.20

We have nothing against the qualification of know-how as a commercial knowledge. Though from the
legal point of view, know-how is a secret of technological nature. This is proved by Council Regulation (EC)
¹2790/1990 of 22 December on the application of Article 81(3) of the Treaty to categories of vertical agreements
and concerted practices.21

According to this regulation “know-how” means a package of non-patented practical information, resulting
from experience and testing by the supplier, which is secret, substantial and identified: in this context,
“secret” means that the know-how, as a body or in the precise configuration and assembly of its components,
is not generally known or easily accessible;

For the purposes of this regulation “substantial” means that the know-how includes information which
is indispensable to the buyer for the use, sale or resale of the contract goods or services; “identified” means
that the know-how must be described in a sufficiently comprehensive manner so as to make it possible to
verify that it fulfils the criteria of secrecy and substantiality.

The regulations emphasizes that know-how consists of data which have a special importance. It is
necessary to the purchaser of goods to know these data as without them he will not be able to succeed in
the market.  It is easy to guess that under such kind of information. First of all technological information is
meant.

19 Doerfer, The Limits on Trade Secret Law  Imposed by Federal Patent and Antitrust Supremacy. 80 Harv. L.Rev.
1432 (1967).
20 Ãåðáåðò Øò óì ï ô.  Äîãî âîð  î  ïåðåäà÷å  í îó-õàó.  Ìîñêâà 1976, ñòð.25-42.
21 Council Regulation (EC) ¹2790/1990 of 22 December on the application of Article 81(3) of the Treaty to categories
of vertical agreements and concerted practices.
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Considering all these we believe that it would be better to indicate in Art.1105 of the Civil Code of Georgia
that know-how is an object consisting of technological information (secret). Thus, it would not be identified
with organizational and commercial secret.

The Paragraph 2 of this Article has some deficiencies.
The fact that this object is protected by the Civil Code of Georgia is not suprising sine the Intellectual

Property Law is a part of the Civil Law and its objects are protected by the Civil Law. Moreover, relations
concerning trade secret are often regulated by the norms of unjust enrichment and tort law. Because of this
it is even neccessary to have such kind of reservation.

Article 823 the Civil Code of Germany demands compensation of damages if the rights of the trade secret
owner is infriged.22

There is nothing unusual in the Civil Code of Georgia. Though, the indication that the trade secret is
protected only by the laws which regulate industrial property is not correct. Taking into account  the
international practice, trade secret may be also protected by Administrative, Labor, Custom and Criminal
legilsation. Georgian legislation is not exception. For example, by the Criminal Code of Georgia, unlawful
collection of the information which contain commercial or customs secret concluded in order of illegal
disclosure or usage is considered criminal. In form of sanction  fine, correccional labor and imprisonment  for
2 years may be applied. In case of selfinterest or other personal motivation the offender may be sentenced
to imprisonment for 4 years.

In some countries the sanctions for unlawful usage of trade secret are more severe. For example, in
Germany in July 8, 2004 came into force the Law Against Unfair Competition (Gesetz gegen Unlauteren
Wettbewerb). According to the Art.17 in extremely serious cases, the offender may be sentenced to
imprisonment for 5 years. In extremely serious cases are considered to be such acts when the offender
knows that the trade secret will be used abroad by him or by the others.23

The trade secret is protected also by the Custom Code of Georgia. By the Art.165 of this Code, the
information which contains commercial, banking or other kind of secret protected by law, should not be
divulged. The Art.165 of the same Code establishes that the information which due to this Code and
Georgian legislation is transferred to the custom services by State Institutions, individuals or legal persons
is commecial secret and it may be used only according to the rules established by the Art.122 of the Tax Code
of Georgia. By the Custom Code of Georgia publication of the afore-mentioned information by the authorities
of custom services for their personal purposes or the transmission of this information to the third parties is
prohibited. As we can see, it would be better if the Civil Code of Georgia didn‚t contain such reservation.

6. Conclusion

Seventy percent of the companies‚ average value is built up of intellectual property. Though, many
entrepreneurs think that the intellecual property is important only for the companies of high technologies
which have a strong scientific stuff. In fact, every undertaking among them those which have just started
running business has a particular knowledge, experience and information which is important to succeed. By
the intellectual property law the most valuable assets of the company are protected.

It is obvious, that intellectual property law protects the objects of intellectual property, including know-
how. The latter is the most valuable asset of the undertaking. Know-how is the most important for the
economically active and developed company, but this must not be understood as if the system protecting
know-how is essencial only for them. Each entrepreneur should have a purpose to protect the intellectual
potenial which he possesses.

22 Bürgerliches Gesetzbuch (BGB).  Schönfelder, Deutsche Gesetze. Textsammlung   München 2006
23 Gesetz gegen Unlauteren Wettbewerb. Berlin, 3 Juli, 2004
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Every undertaking should take the adequate measures to avoid the infringement of his rights from the
others and he should not infringe the rights of  the competitors. Every infrimgement committed even without
malicious intention may result in long-lasting and expensive legal proceedings which may lead to the
ceasing of the companies‚ activities. There are a lot of examples of such situations in practice. The existence
of fair relations plays the most important role in order to protect the rights of the owner of know-how.

Only one Article, contained in the Civil Code of Georgia and aimed at protecting know-how is not
enough. It would be better to adopt a law on trade secret as it is made in many other countries. First of all,
the law should contain the notion of trade secret. In addition, the law must clarify in which conditions
should the information be considered secret when it is unknown to the third parties or even if they know its
some elements, but have no access to those elements which are necessary for its usage in the economical
relations. This issue has a very big practical importance which may be proved by the court decisions of
many countries. The disputes between parties are very often provoked by this innacuracy.

As a rule, the information which is readily accessible is not considered secret. For example, by the law on
unfair competition in Korea the information which is known to the third parties but not to the extent to use
it in commercial relations is also considered secret.24

In case we adopt a law on trade secret, it should contain the exclusive rights of the trade secret owner as
it is in the Civil Code of Ukraine.25 The existence of the list of exclusive rights will make easier to the trade
secret owners to find out their rights. They will exactly know what their rights are and there will be no need
of  analogy of law.Moreover, know-how is a very specific object and its owners may have such rights which
are different from those that have owners of the other objects of intellectual property.

It is desirable to indicate what trade secret owner may request from the offender. The law may also
contain the types of responsibility and the conditions of their usage. In addition to the issues mentioned
above the law may provide for many other things. This will clarify many uncertainties in regard to trade
secret. Consequently, the trade secret owners will be protected better and this will assist the existence of fair
competition in the market and technological progress.

24 Byuing Il Kim . The Protection of Trade Secrets in Korea. IIC 404 (1999).
25 Èíòåëëåêòóàëúíàÿ ñîáñòâåííîñòü â Óêðàèíå, ïîä. ðåä. Ñâÿòîöêîãî . Êèåâ, 1999,ñòð. 94.
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Tamar SoTaZeTamar SoTaZeTamar SoTaZeTamar SoTaZeTamar SoTaZe

ivane javaxiSvilis saxelobis saxelmwifo

universitetis iuridiuli fakultetis doqtoranti

uxarsisxo produqtiT miyenebuli zianisaTvis
pasuxismgeblobis samarTlebrivi problema qarTul da

evropul kanonmdeblobaTa mixedviT

1. Sesavali1. Sesavali1. Sesavali1. Sesavali1. Sesavali

saqarTveloSi mcire da saSualo biznesis ganviTareba qveynis prioritetul
mimarTulebad iTvleba, romlis ganmsazRvreli ori kriteriumi produqciis xarisxi
da konkurentunarianobaa, rac mniSvnelovnad ganapirobebs produqciis xarisxis
maregulirebeli kanonmdeblobis Teoriuli da praqtikuli naklovanebebis Seswavlas.
uxarisxo da moxmarebisaTvis uvargis produqciasTan brZola uSualo kavSirSia
momxmarebelTa ekonomikuri da socialuri usafrTxoebis dacvasTan. misi mougvareblobis
SemTxvevaSi procesma SeiZleba faruli genocidis an Taviseburi samrewvelo terorizmis
saxec miiRos, miTumetes, roca Tanamedrove etapze saqarTvelos samomxmareblo bazarze
arsebobs saeWvo warmoSobis mravalferovani produqcia.

marTalia, sabazro ekonomikis pirobebSi saxelmwifo politika biznesze nakleb
zewolas axorcielebs, Tumca saxelmwifo samewarmeo saqmianobaze pirdapiri kontroli
mravali saSualebiT xdeba, maT Soris, sakvebi produqtebisa da medikamentebis xarisxis
kontrolis kuTxiT.1

dRes saqarTveloSi mravali cnobili da warmatebuli brendi mimarTavs saerTaSoriso
organizacia sso 9000-s9000-s9000-s9000-s9000-s (ISO 9000-s)9000-s)9000-s)9000-s)9000-s),2 romlis eqspertTa daskvnebi da serTifikatebi
produqciis xarisxis maRali donis maCveneblad da samomxmareblo bazarze maTi
produqciis damkvidrebisaTvis TiToeuli kompaniisaTvis realur garantad iTvleba.
momxmarebeli ki am niSniT informirebuli xdeba, rom mis mflobel kompanias xarisxs
marTvis sistema maRal doneze aqvs danergili da misi produqciis xarisxi namdvilad
umaRlesia. aqedan gamomdinare, kompaniebi Tavad arian dainteresebuli, moipovon aseTi
xarisxis damadasturebeli serTifikati.

dReisaTvis saqarTveloSi ramdenime arasamTavrobo organizaciaa dainteresebuli,
Caataros laboratoriuli eqspertiza, Tumca es procesi mTlianad mewarmis survilsa
da nebazea damokidebuli da araviTari saxelmwifoebrivi maregulirebeli meqanizmi
ar arsebobs, romelic am process nawilobriv mainc savaldebulos gaxdida.

produqciis uxarisxobis safuZvelze SeiZleba rogorc sisxlis, ise administraciuli
samarTlebrivi pasuxismgeblobis dadgoma, magram Cveni kvlevis sferos samoqalaqo

1Tengiz axobaZeTengiz axobaZeTengiz axobaZeTengiz axobaZeTengiz axobaZe, saxelmwifos roli korporaciuli marTvis sistemaSi, Jur. qarTuli samarTlis
mimoxilva, tomi 7 #2-3 (1) 2004, gv. 376.
2 ISO-standartizaciis saerTaSoriso organizacia /sso 9000 (International Organization for
Standartization /ISO 9000) sso 9000 aerTianebs msoflio mniSvnelobis 5 standarts, romelic
exeba xarisxis menejments. is ar warmoadgens produqtebis standarts. masSi warmodgenilia

standartebi, romelic SemoRebulia xarisxis marTvis sistemisaTvis.
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samarTlebrivi pasuxismgebloba da mis safuZvelze warmoSobili samarTlebrivi
problemebi warmoadgens.

samoqalaqo samarTalSi uxarsixo produqciiT gamowveuli zianisaTvis
pasuxismgebloba erT-erTi mniSvnelovani da aqtualuri problemaa. mis mimarT yuradReba
gansakuTrebiT gaizarda sabazro urTierTobebis damkvidrebis pirobebSi, rodesac
sakmaod gafarTovda saerTaSoriso warmoeba da misi specializacia, Sesabamisad, gaCnda
teqnikurad rTuli produqtebi da mravalferovani sasaqonlo asortimenti. amasTan,
gafarTovda sasaqonlo mimoqceva. vidre produqti mwarmoeblidan momxmareblamde
miaRwevdes, igi gadis sakmaod rTul gzas da uamravi samarTlebrivi statusis mqone
piris xelSi gaivlis. bunebrivia, aseT situaciaSi arc Tu ise iolia konkretulad
braleuli piris moZebna da pasuxismgeblobis dakisreba. axali teqnologiebis danergvac
arTulebs uxarisxo produqciiT miyenebuli zianisaTvis pasuxismgeblobis dadgenis
problemas. Cveni kvlevis umTavresi mizania, qarTul samoqalaqo samarTalSi gairkves
da dadgindes, Tu vis daekisreba uxarisxo produqtiT miyenebuli zianisaTvis
pasuxismgebloba, radganac jer kidev gaurkvevelia pasuxismgeblobis subieqtTa
samarTlebrivi statusi – iqneba es xelSekrulebis mxare (gamyidveli, gamqiravebeli,
lizingis gamcemi) Tu mwarmoebel-damamzadebeli, visTanac momxmarebeli
arasaxelSekrulebo kavSirSia.

dReisaTvis am sakiTxze rogorc sasamarTlo praqtikaSi, ise _ mecnierebaSi azrTa
mravlferovneba SeimCneva da obieqturi aucilebloba moiTxovs, am sakiTxTan dakavSirebiT
gaswordes mravli xarvezi da srulyofili samarTlebrivi konstruqciis saxe miiRos,
romelic harmonizebuli iqneba saerTaSoriso kanonmdeblobasTan.

saqarTvelo dRes reformebis procesSia da misi deklarirebuli mimarTuleba
evropisaken  mniSvnelovan cvlilebebs avaldebulebs, maT Soris, produqciis
usafrTxoebisa da xarisxis kuTxiT. Tumca es ar unda niSnavdes evrokavSiris
moqmedi kanonmdeblobis ubralo gadmoRebasa da amoqmedebas saqarTvelos teritoriaze.
evrokavSiri meoradi kanonmdeblobis farglebSi didi xania zrunavs evropuli bazris
dacvaze uxarsixo produqciisagan. produqciis usafrTxoebis sferoSi aris ramdenime
direqtiva3, romlebic ar aris pirdapiri moqmedebis aqti, maT ganxorcielebas sWirdeba
erovnul kanonmdeblobaSi implementacia, anu am mizniT erovnuli normatiuli aqtebis
Seqmna. Sinaarsobrivad direqtivebi, rogorc wesi, adgens miznebs, romlebsac qveynebma
unda miaRwion da maTi miRwevis vadebs, agreTve, zogad mimarTulebebsa da miTiTebebs.4

evrokavSiris qveynebSi, sadac jer kidev 1985 wels ganxorcielda aRniSnuli
sakiTxis samarTlebrivi regulirebis regionuli unifikacia, uxarisxo produqtiT
miyenebuli zianisaTvis pasuxismgebloba agebulia deliqturi samoqalaqo-samarTlebrivi
pasuxismgeblobis momwesrigebeli normebiT da koncentrirdeba produqciis mwarmoeblis-
damamzadeblis mimarT.5

3 Council Direqtiv 85/374 Defectiv products, Council Direqtiv 92/59 General product safety, Council
Direqtiv 92/59 General product safety, EC legislation 2003/2004 edited by Nigel G. Foster.
4 direqtiva warmoadgens wevri-qveynebis xelisuflebis mier savaldebulod Sesasrulebel aqtebs.
moqalaqes SeuZlia aRZras saqme evrosasamarTloSi ama Tu im qveynis mier evrodireqtivis
darRvevis Sesaxeb, Tumca am direqtivaze dayrdnobiT sxva moqalaqeebis an kerZo pirebis mimarT
saqmis aRZvra moqalaqes ar SeuZlia.
5 z. ZlieriSviliz. ZlieriSviliz. ZlieriSviliz. ZlieriSviliz. ZlieriSvili, nasyidobis xelSekrulebis samarTlebrivi buneba, Tb., 2006, gv.117-118.
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uxarisxo produqtiT miyenebuli zianisaTvis pasuxismgeblobis TvalsazrisiT
mniSvnelovania evrokavSiris direqtivis debulebebis gaTvaliswineba. maT Sors
aRsaniSnavia ori direqtiva. esenia: direqtiva produqciis zogadi usafrTxoebis
Sesaxeb (92/59/EEC) da direqtiva uxarisxo produqciiT gamowveuli zianis anazRurebis
valdebulebis Sesaxeb (85/374.EEC).6

sakanonmdeblo labirinTSi momxmareblisTvis advili ar unda iyos misi uflebis
realuri dacvis garantiebis moZieba. am sferos maregulirebeli sakanonmdeblo
aqtebis simravle da xSiri cvlilebebi badebs momxmarebelTa uflebebis dacvis
sirTules. am faqtors xels uwyobs momxmarebelTa uflebebis dacvis samarTlebrivi
meqanizmis arasrulyofileba. mosaxleobis didi nawilis dabali msyidvelobiTi unari
da amis gamo iafasiani, dabali xarisxis produqciis SeZenis iZulebiTi survili.

2. uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis2. uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis2. uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis2. uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis2. uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis
samarTlebrivi instituti qarTul samoqalaqo samarTalSisamarTlebrivi instituti qarTul samoqalaqo samarTalSisamarTlebrivi instituti qarTul samoqalaqo samarTalSisamarTlebrivi instituti qarTul samoqalaqo samarTalSisamarTlebrivi instituti qarTul samoqalaqo samarTalSi

2.1 produqtis cneba2.1 produqtis cneba2.1 produqtis cneba2.1 produqtis cneba2.1 produqtis cneba

saqarTvelos samoqalaqo kodeqsis (SemdgomSi - ssk) 1009-1016-e muxlebi uSualod
aregulirebs uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobas, magram
vTvliT, rom mocemuli samarTlebrivi instituti arasrulyofilad aris
reglamentirebuli da igi moiTxovs sakanonmdeblo doneze daxvewas, kerZod,
dauzustebelia produqtis cneba, uxarisxo produqtis Sefasebis kriteriumebi da
principebi, pasuxismgeblobis subieqtTa  wris gansazRvra.7

ssk-is 317-e muxlis pirveli punqti ayalibebs valebulebis warmoSobis safuZvlebs,
kerZod, valdebuleba warmoiSveba xelSekrulebis, zianis miyenebis, usafuZvlo gamdidrebis
an kanoniT gaTvaliswinebul SemTxvevebSi. am ganmartebis fonze Znelia, uxarisxo
produqciiT miyenebuli zianis anazRaurebis maregulirebeli normebi mivakuTvnoT
romelime kategorias, vinaidan es normebi moqmedebs maSinac, rodesac mxareebi erTmaneTan
imyofebian saxelSekrulebo urTierTobaSi, Tumca igi ssk-is deliqturi valdebulebebis
karSia Sesuli da iziarebs bevr samarTlebriv konstruqcias, rac am institutisTvis
aris damaxasiaTebeli. 8

 saqarTveloSi mimdinare samarTlebrivi reformebisa da ganaxlebuli kanonmdeblobis
Sefardebisa da gamoyenebasTan dakavSirebuli problemebis fonze gadamwyveti mniSvneloba
eniWeba iuridiul cnebaTa erTiani sistemis Camoyalibebas. kanonmdeblis gasageb da
iuridiuli teqnikis TvalsazrisiT zust enaze `metyveleba” qveyanaSi samarTlebrivi
kulturis daxvewis winapirobaa. araerTi progresuli samarTlebrivi instititis
damkvidrebis mcdeloba, swored sakanonmdeblo teqnikisa da arsebuli cnebaTa sistemis
xarvezebis gamo, mcdelobad rCeba. xSirad saerTaSoriso gamocdilebis gaTvaliswinebiT

6 Blackstones EC Legislation. 14 th edition, edited by Nigel G. Foster, Jean Monnet. 2003-2004. p..591-596.
606-616.
7 z. axvledianiz. axvledianiz. axvledianiz. axvledianiz. axvlediani, valdebulebiTi samarTali, Tb., 2001, gv. 278.
8 valdebulebis warmoSobis safuZvlebTan dakavSirebiT ix.z. ZlieriSvili, valdebulebis Sesruleba
mesame piris mier, Tb., 2005. gv. 3-11
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SemuSavebuli kanonebi ver aRwevs sasurvel Sedegs da mxolod calkeuli samarTlis
institutis damkvidrebis survilis deklarirebas axdens. es, TavisTavad, mniSvnelovan
wingadadgmul nabijad unda miviCnioT, Tumca aucilebelia teqnikuri uzustobebis
gamosworeba. 9

amgvari uzustobani uxarisxo produqciiT miyenebuli zianis anazRaurebis
maregulirebel normatiul aqtebSi mravlad moiZebneba, rasac adasturebs am sferos
maregulirebel sakanonmdeblo aqtebSi gamoyenebul terminTa araerTgvarovani
ganmartebebi.

ssk-is 1011-e muxli ganmartavs produqtis cnebas. produqtad miiCneva yvela
moZravi nivTi, maSinac, roca igi sxva moZravi  an uZravi nivTis Semadgeneli nawils
Seadgens, aseve, eleqtrodeni. maT jer kidev ar miekuTvneba mecxoveleobis, mefutkreobis,
meTevzeobis da miwaTmoqmedebidan miRebuli gadaumuSavebeli sasoflo sameurneo
produqtebi (naturaluri sasoflo sameurneo produqtebi), igive wesi gamoiyeneba
nadirobis Sedegad miRebuli produqtebis mimarT.

SeiZleba iTqvas, rom ssk-i germanuli kanonmdeblobis gavleniT imeorebs uxarisxo
produqtiT miyenebuli zianiT pasuxismgeblobis evrodireqtivis debulebebs. direqtivis
me-2 muxlis Tanaxmad, produqti niSnavs yvela moZrav nivTs, maSinac, roca igi sxva
moZravi an uZravi nivTis nawils Seadgens (e.i. Semadgeneli nawilia) da calsaxad
miuTiTebs, rom eleqtrodenic produqciaa.10 aRniSnuli ganmartebis Taobaze SeiZleba
gamoiTqvas ramdenime kritikuli SeniSvna produqtis cnebasTan dakavSirebiT.

ssk-is 1011-e muxlis udavo nakls warmoadgens sasoflo sameurneo produqtebis
dacvis sferodan amoReba. qveyanaSi, sadac arsebobs TviTdasaqmebuli an individualuri
mewarme, romlis Semosavals swored amgvari saxis produqtebis damzadeba warmoadgens,
mas xSir SemTxvevaSi ar aqvs saTanado codna da gamocdileba warmoebis yvela
detalze, maT Soris, usafrTxoebaze. am fonze momxmarebeli rCeba samarTlebrivi
dacvis gareSe. evropel mecnierTa azriT, yvelaze mkacr gakicxvas imsaxurebs soflis
meurneobis pirveladi produqtebis da nadirobis Sedegad miRebuli produqtebs
gamoricxva, rac gulisxmobs ̀ miwaTmoqmedebis, mecxoveleobis da TevzWeris produqtebs~,
romlebsac ar ganucdia pirveladi damuSaveba. evrokavSiris wevri qveynebi Tvlian,
rom es gamonaklisi unda gauqmdes, Tumca realurad es mxolod ramdenime qveyanam
gaakeTa. savaraudod, direqtivaSi Setanili iqneba Sesworebebi soflis meurneobis
pirveladi produqtebisa da nanadirevis gaTvaliswinebis mizniT.     mxolod fineTma,
luqsemburgma da SvedeTma arCies soflis meurneobis pirveladi produqcia gaiTvaliswina
produqtTa CamonaTvalSi.11

samoqalaqo kodeqsi produqtis cnebaSi moixseniebs, agreTve, eleqtrodens, rac
imiTaa ganpirobebuli, rom es ukanaskneli ar aris nivTi samoqalaqo kodeqsis gagebiT.
mimwodebeli pasuxs agebs uxarisxo eleqtrodenis miwodebisaTvis. am safuZvliT
bunebrivma airmac unda povos sakanonmeblo asaxva produqtis cnebaSi, radgan

9 d. kereseliZe,d. kereseliZe,d. kereseliZe,d. kereseliZe,d. kereseliZe, iuridiul cnebaTa erTiani sistemis SemuSaveba, Jur. qarTuli samarTlis
mimoxilva, # 4,  2003, 444 gv.
10Council Direqtive 85/374 (Defeqtive prouducts) EC Legislation 2003-2004 (14th edition) edited by Nigel G.
Foster. Oxford university press, p. 593.
11 Towords a European civil code, second revised ans expended edition, editors: Arthur Hartkamp,
Martijn Hesselink, Ewoud hondius, Carla joustra, Eolgar du Perron. 1998. p.451.
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saqarTvelos eleqtroenergetikisa da bunebrivi gazis Sesaxeb kanoniT maTi
samarTlebrivi regulireba erTi kanonis farglebSia Tavmoyrili.

ssk-is 1011-e muxlis mixedviT, produqtia moZravi nivTi, maSinac, Tu is sxva
moZravi an uZravi nivTis nawils Seadgens. pasuxismgebloba dgeba im nivTebiT miyenebuli
zianisaTvis, romlebic gamoiyeneba miwaze myarad mdgar Senoba-nagebobebSi an maTSia
CaSenebuli. miwis nakveTze myarad mdgari Senoba–nageboba, rogorc uZravi nivTi,
TavisTavad ar aris produqti. magaliTad, im uxarisxo samSeneblo masalis mwarmoebeli,
riTac sacxovrebeli saxli aSenda, pasuxs ageben saxlis ngrevis Sedegad damdgri
zianisaTvis, xolo samSeneblo sawarmo, romelmac saxli mowodebuli masaliT aaSena,
pasuxs agebs ara kodeqsis 1009-e muxlis mixedviT, aramed _ deliqturi samarTlis
safuZvelze.

zemoT aRniSnuli ganmartebebidan gamomdinare, SeiZleba gakeTdes daskvana, rom
produqtad miCneulia yvelaferi, rasac Tavisi bunebrivi dasrulebuli mdgomareoba
gaaCnia pirvelad gadamuSavebamde da rac, gaurkveveli mizezebis gamo, gatanilia ssk-
is samarTlebrivi dacvis farglebidan,  xolo produqciad miCneulia yvelaferi, rac
warmoebas eqvemdebareba da warmoebis yvela stadiis gavlis Semdeg iRebs sasaqonlo
saxes. specialur kanonebSi produqciis cneba saqonelTan erTad momsaxurebasa da
samuSaosac moicavs. aqedan gamomdinare, produqciis cneba ufro farToa, vidre
produqtis da umjobesi iqneba, Tu kanonmdeblobaSi erTi termini damkvidrdeba.

2.2 uxarisxo produqtis cneba2.2 uxarisxo produqtis cneba2.2 uxarisxo produqtis cneba2.2 uxarisxo produqtis cneba2.2 uxarisxo produqtis cneba

cnebaTa aseTive simravle arsebsobs produqciis xarisxTan dakavSirebiT, rac
dazustebas moiTxovs. ssk-i ar iZleva xarisxiani produqtis gansazRvrebas, xolo
1010-e muxlis mixedviT, produqti uxarisxod iTvleba, Tu igi ar uzrunvelyofs im
saimedoobas, romelic yvela garemoebis gaTvaliswinebiT mosalodneli iyo am
produqtisagan. produqti ar miiCneva uxarisxod mxolod imis gamo, rom mogvianebiT
ufro ukeTesi produqti iqna brunvaSi Setanili.

aRniSnuli muxlis xarvezad unda miviCnioT uxarisxobis kriteriumad saimedoobis
kategoriis gaTvaliswineba, rac samoqalaqo brunvis monawilisTvis rTuli Sefasebulia.
Znelia momxmarebelma gansazRvros, ramdenad saimedo an uimedoa esa Tu is proqduqti.

 xarisixis Sesaxeb piroba ar warmoadgens xelSekrulebis arsebiT pirobas da,
Sesabamisad, xelSekruleba dadebulad CaiTvleba im SemTxvevaSic, rodesac mxareebs
Soris ar arsebobs SeTanxmeba xelSekrulebis sagnis xarisxze. xarisxis
gauTvaliswinebloba ar niSnavs misi daucvelobis gamo pasuxismgeblobisagan
ganTavisuflebis pirobas. Tumca, Tu gadavavlebT Tvals ganviTarebuli qveynebis
praqtikas, naTeli xdeba, rom xelSekrulebis mxareebi umravles SemTxvevaSi Tavidanve
Tanxmdebian nivTis xarisxis Sesaxeb, romelic ZiriTadad Seesabameba konkretul
sferoSi damkvidrebul savaWro Cveulebebs da tradiciebs.

xelSekrulebis mxareebi xSirad mimarTaven xarisxis gansazRvris farTod gavrcelebul
kriteriumebs, rogoricaa `kargi~, `saSualo xarisxi”, anda saqoneli `iseTi, rogoric
aris” (asis) anda `yvela Tavisi nakliT” (with all faults) da a.S.12

12 z. ZlieriSviliz. ZlieriSviliz. ZlieriSviliz. ZlieriSviliz. ZlieriSvili, nasyidobis xelSekrulebis samarTlebrivi buneba, Tb.,2006, gv.86-87.
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xarisxis teqnikur-ekonomikuri gageba produqtis im Tvisebebs moicavs, romlebic
mas sasargeblos da daniSnulebis mizniT gamosayenebls xdis. swored xarisxi
gansazvravs fass da saxelSekrulebo urTierTobis monawileebs interss nivTis
mimarT.13

germanuli samarTlis mixedviT, samoqalaqo sjuldebis 434-e paragrafSi mocemul
nivTobrivad unaklo nivTis ganmartebaSi swored mxareTa mier nivTis SeTanxmebul
Tvisebazea saubari da ara mxolod xarisxze. SeTanxmebuli xarisxis nivTs SeiZleba
ar gaaCndes SeTanxmebuli Tviseba.14

xarisxi ufro viwro cnebaa, vidre _ Tvisobrioba. Tvisobriobis cneba moicavs ara
marto TviT nivTis damaxasiaTebel Tvisebebs (mag.: axali Tu naxmari, sidide, wona, asaki
da a.S.), aramed im faqtobriv, ekonomikur da samarTlebriv damokidebulebebsac, romlebic
nivTis arsebul mdgomareobidan gamomdinareobs da mas garkveuli periodis manZilze
axasiaTebs. saeWvoa, zemoT CamoTvlili punqtebi xarisxis cnebad moiazrebodes. mag.: Tu
gairkveva, rom naxati cnobil mxatvars ar ekuTvnis, es faqti mis xarisxze gavlenas
ver moaxdens, Sesabamisad, germanuli samarTlisagan gansxvavebiT, nivTobriv naklad ar
CaiTvleba. aqedan gamomdinare, xarisxis cneba moicavs mxolod iseT Tvisebebs, romlebic
nivTs uSualod axasiaTebs, sxva danarCens yuradReba ar mieqceva. aqedan warmoqmnili
problemebis Tavidan asacileblad myidvels SeuZlia garemoebebi, romlebsac xarsixis
cneba ar gulisxmobs, Tavidanve xelSekrulebis uSalo nawilad aqcios. 15

  xarisxs standartizaciis saerTaSoriso organizacia ganmartavs Semdegi saxiT:
`xarisxi produqtis Tvisebebisa da damaxasiaTebeli niSnebis erTobliobaa, romelic
gansazRvravs mis mier momxmarebelTa moTxovnilebebis dakmayofilebis unars”.
momxmarebeli dainteresebulia ara Sromis produqtiT, aramed misi im konkretuli
TvisebebiT, romlebiTac SeuZliaT daikmayofilon moTxovnilebebi. swored sasargeblo
Tvisebebi aqcevs produqts moxmarebis sagnad. produqtis xarisxi damokidebulia mis
sasargeblo niSan-Tvisebebze.16

aqedan gamomdinare, TiToel konkretul xelSekrulebaSi sadavod rCeba, ra aris
xarisxis Sefasebis kriteriumi an ra unda gaiTvaliswinon mxareebma, Tumca, Tu
gadavxedavT ganviTarebuli qveynebis kanonmdeblobas, umjobesi iqneba Tu xarisxis
Sefasebis dros gaTvaliswinebuli iqnes ara saimedooba, aramed _ produqtis Tvisobrioba.

2.3 uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis subieqti2.3 uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis subieqti2.3 uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis subieqti2.3 uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis subieqti2.3 uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis subieqti

ssk-is 1011-e muxli komikuria Tavisi SinaarsiT, vinaidan is produqtis cnebasTan
erTad gansazRvravs, Tu vin SeiZleba miviCnioT mwarmoeblad – pasuxismgeblobis
subieqtad.

13 Â.À. Ëàïà÷ , Ñèñòåìà îáüåêòîâ ãðàæäàíñêèõ ïðàâ: òåîðèÿ è ñóäåáíàÿ ïðàêòèêà Ñàíêò-Ïåòåðáóðã 2002.ñòð

252.
14 s.CaCavas.CaCavas.CaCavas.CaCavas.CaCava, myidvelis meoradi uflebebis SedarebiT samarTlebrivi analizi, Jur. qarTuli
samarTlis mimoxilva, specialuri gamoSveba, 2004. gv49.
15 m.mesxiSvilim.mesxiSvilim.mesxiSvilim.mesxiSvilim.mesxiSvili, nivTobrivi naklis cneba germanul da qarTul samarTalSi, Jur. qarTuli
samarTlis mimoxilva, specialuri gamoSveba, 2004, gv.31-32.
16 ̀ marketingi~, prof. g. SublaZis redaqciiT, Tbilisi, 1999, gv.164.
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ssk-is 1011-e muxlis 2-e punqtis mixedviT mwarmoeblad miiCneva piri, vinc saboloo
produqti, ZiriTadi elementi, an produqciis nawilis warmoeba ganaxorciela.
mwarmoeblad aseve iTvleba yvela, vinc sakuTari saxeliT sasaqonlo an sxvagvari
ganmasxvavebeli niSniT gamodis, rogorc mwrmoebeli.

  umjobesi iqneboda, rom mwarmoeblad miviCnioT saqarTvelos kanonmdeblobiT
dadgenili organizaciul-samarTlebrivi formiT Camoyalibebuli sawarmo, romlis
saqmianobis mizans Seadgens produqciis damzadeba, warmoeba, gasaReba.

amave muxliT mwarmoeblad, agreTve, iTvleba piri, romelsac Tavisi saqmiani moRvaweobis
sferoSi produqti sameurneo miznebiT gamoaqvs gayidvis, gaqiravebis, lizingis an sxva
formiT samoqalaqo kodeqsiT gaTvaliswinebuli pirobebis dacviT. SeniSvnis saxiT
unda iTqvas, rom uxarisxo produqti sxva saxelSekrulebo urTierTobis safuZvelzec
SeiZleba moxvdes dazaralebulis xelSi, amitom xelSekrulebaTa mxareebis CamonaTvalis
magivrad kargi iqneboda, Tu mwarmoeblad miviCnevdiT xelSekrulebis mxares, romelsac
produqti gamoaqvs sameurneo miznebiT Tavisi saqmiani moRvaweobis sferoSi.

mniSvnelovania evropuli gamocdilebis gaziareba mwarmoeblis statusTan
dakavSirebiT. dazaralebulisaTvis es sakiTxi sainteresoa mravali faqtoris gamo.
saqonlis yidvis SemTxvevaSi mas SeuZlia sarCeliT mimarTos gamyidvels, magram
gamyidveli da myidveli dakavSirebuli arian xelSekrulebiT, rac imas niSnavs, rom
sarCeli ganpirobebulia an SezRudulia saxelSekrulebo urTierT-valdebulebebiT.
igive exeba xelSekrulebaSi sarCelis zRvruli Tanxis dadgenas misi wardgenis
umokles vadebs, agreTve, pretenziebs xarisxis mimarT. mravali qveynis kanonmdeblobaSi
gamyidvelis valdebuleba, aanazRauros ziani, damokidebulia misi bralis arsebobaze
saqonlis uxarisxobis gamo. magram, Tu gamyidveli mxolod savaWro Suamavlis rols
asrulebs, am SemTxvevaSi misi bralis damtkiceba arc Tu ise advili iqneba. gansakuTrebiT
im SemTxvevaSi, Tu gamyidvels arasakmarisi codna gaaCnia rTuli teqnikuri
miwyobilobebis, saeqsperto SefasebisaTvis da xarisxobrivi mdgomareobis
gansazRvrisaTvis. rogorc wesi, dReisaTvis yvela saqonlis realizacia xdeba savaWro
qselis meSveobiT, romlis warmomadgenlebi ar arian damnaSave imaSi, rom maT mier
gasayidad gamotanili saqoneli uxarisxoa. amave dros, zogadi wesis Tanaxmad, zianis
mimyeneblis braleuloba warmoadgens aucilebel pirobas imisTvis, rom gakeTdes
moTxovna zianis anazRaurebis Taobaze.

ZiriTad princips warmoadgens ̀ mwarmoeblis pasuxismgebloba~. termini ̀ mwarmoebeli~
moicavs rogorc maT, visac bunebrivad SeiZleba ewodos ase, e.i. mza produqtebis an
Semadgeneli nawilebis damamzadeblebs da nedleulis mwarmoeblebs, ise maTac, vinc
maincdamainc ar ergebian am sityvis literaturul mniSvnelobas. amrigad, misi mniSvneloba
ufro farToa da moicavs ̀ TviT-markirebleblsac~, e.i. subieqtebs, romlebic sakuTari
saxelebis, savaWro niSnebis da sxva ganmasxvavebeli niSnebis mimagrebis meSveobiT
sakuTar Tavs mwarmoeblebad warmogvidgenen. garda amisa, pasuxismgebloba ekisreba
evrogaerTianebaSi produqciis importiorsac. mimwodeblebs pasuxismgebloba mxolod
im SemTxvevaSi ekisrebaT, Tu upasuxod datoveben dazaralebuli piris moTxovnas
misi mimwodeblis an mwarmoeblis-importioris Sesaxeb informaciis miwodebis Taobaze.17

17 Towords a European civil code, second revised ans expended edition, editors: Arthur Hartkamp, Mar tijn
Hesselink, Ewoud hondius, Carla joustra, Eolgar du Perron. 1998, p.451.
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 ssk-s 1012-e muxli uxarisxo produqciiT miyenebuli zianisaTvis pasuxismgeblobisas
mtkicebis tvirTs dazaralebuls akisrebs, maSin, rodesac sssk-is 102-e muxlis
mixedviT, TiToeulma mxarem unda daamtkicos garemoebani, romlebzedac igi amyarebs
Tavis moTxovnebsa da Sesagebels.

 mtkicebis tvirTi erTnairad ekisrebaT mxareebs da es tvirTi Tanabrad nawildeba
maT Soris.18 amgvarad, dazaralebuls, romelsac warmodgena ar SeiZleba hqondes
warmoebis arcerT stadiaze da teqnologiur procesze, Znelia davakisroT mtkicebis
tvirTi. amitom umjobesi iqneboda, materialur samarTlebrivi normebiT mtkicebis
tvirTis gadanawileba mxareebs Soris, rac saSualebas miscems sasamarTlos, zustad
gansazRvros, Tu romeli faqtebi ganekuTvneba sarCelis safuZvelSi Semaval faqtebs,
romlebic mosarCelem unda daamtkicos da romeli faqtebi ganekuTvneba Sesagebelis
safuZvels, romlebic mopasuxem unda daamtkicos. dazaralebulis mtkicebis tvirTi
zianis miyenebis faqtiT unda Semoifarglebodes, vinaidan mas ar SeuZlia amtkicos,
konkretuli produqtis warmoebisas raSi iyo daSvebuli Secdoma.

 kvlevis Sedegebidan gamomdinare SeiZleba iTqvas, rom samarTlebrivi urTierTobebis
farglebis, elementebisa da pasuximgeblobis moculobis dadgeniT moxdeba uxarisxo
produqtiT gamowveuli zianisaTvis pasuxismgeblobis samarTlebrivi institutis
srulyofa da cxovrebiseul realobasTan daaxloeba.

 uxarisxo produqtiT miyenebuli zianisaTvis pasuxismgeblobis problema Cven
mier Seswavlil iqna ramdenime qveyanis magaliTze. maT umetes nawilSi  es problema
sxvadasxva samarTlebrivi formebiTa da safuZvlebiT wesrigdeba, romelTa gaanalizeba
saSualebas mogvcems, gavakeToTD mniSvnelovani daskvnebi da SevimuSaoT winadadebebi.

Tanamedrove pirobebSi iuristi ar kmayofildeba mxolod ̀ sakuTari” samarTlebrivi
sistemebis codniT, aqedan gamomdinare, iurisprudenciaSi sul ufro izrdeba SedarebiTi
samarTalmcodneobis mniSvneloba. SedarebiTi samarTalmcodneoba aadvilebs ucxo
qveynis iuristebTan urTierTobas, iZleva azrovnebisa da iuridiuli argumentaciis
(gansxvavebuli) wesebis gacnobis saSualebas. sazRvargareTis qveynebis samarTlis
Seswavla aucilebelia sakuTari samarTlis institutebisa da meTodebis ukeTesad
gaazrebisa da samarTlis sazRvargareTuli sistemebis mier dagrovili dadebiTi
gamocdilebis gasacnobad. SedarebiTi samarTlebrivi gamokvlevis procesSi SesaZlebeli
gaxdeba samarTlis rogorc sakuTari, aseve, ucxo sistemebis Sefaseba.19

3. momxmarebelTa uflebebis dacvis samarTlebrivi problemebi3. momxmarebelTa uflebebis dacvis samarTlebrivi problemebi3. momxmarebelTa uflebebis dacvis samarTlebrivi problemebi3. momxmarebelTa uflebebis dacvis samarTlebrivi problemebi3. momxmarebelTa uflebebis dacvis samarTlebrivi problemebi
da misi srulyofis meqanizmi saqarTveloSida misi srulyofis meqanizmi saqarTveloSida misi srulyofis meqanizmi saqarTveloSida misi srulyofis meqanizmi saqarTveloSida misi srulyofis meqanizmi saqarTveloSi

saqarTveloSi, iseve, rogorc postsabWour qveynebSi, momxmarebeli tradiciulad
uuflebo iyo da ar arsebobda momxmarebelTa dacvis sakanonmdeblo safuZvlebi.
momxmarebeli iZenda imas, rasac da ra fasadac sTavazobdnen. ignorirebuli iyo
momxmareblis mTel msoflioSi aRiarebuli arCevanis, saqonlis (momsaxurebis),
damamzadeblisa da gamyidvelis Sesaxeb informaciis miRebis, usafrTxoebisa da sxva
uflebebi.

18 T. liluaSvili, v. xrustaliT. liluaSvili, v. xrustaliT. liluaSvili, v. xrustaliT. liluaSvili, v. xrustaliT. liluaSvili, v. xrustali, saqarTvelos samoqalaqo saproceso kodeqsis komentari, Tb., 2004. gv 196.
19 g. xubuag. xubuag. xubuag. xubuag. xubua, samarTlis Teoria, Tb., 2004, gv.20.
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momxmarebelTa uflebebis dacva adamianis konstituciuri uflebaa da igi
konstituciur principad aris aRiarebuli. saqarTvelos konstituciis 30-e muxlis
me-2 punqtis Tanaxmad, ̀ saxelmwifo valdebulia, xeli Seuwyos Tavisufali mewarmeobisa
da konkurenciis ganviTarebas. akrZalulia monopoliuri saqmianoba, garda kanoniT
daSvebuli SemTxvevebisa. momxmarebelTa uflebebi daculia kanoniT”

1996 wels momxmarebelTa uflebebis dacvis Sesaxeb kanonis miRebiT saqarTvelom
aRiara is saerTo da progresuli midgomebi, romlebic arsebobda evropis da dsT-s
wevr qveynebSi.20

saqarTveloSi am sferoSi arsebuli problemebis safuZvlad unda miviCnioT mravali
specialuri kanonis arseboba, romlebic ZalaSi SesvlisTanave ganwirulia Sesacvlelad,
rac badebs momxmarebelTa uflebebis dacvis SesaZleblobis mimarT nihilistur
damokidebulebas.

kanonmdeblis samarTliT SeboWva gulisxmobs mis udides pasuxismgeblobas
sakanonmdeblo stabilurobis mimarT, romelic qveyanaSi myari samoqalaqo wesrigis
safuZvelia. kanonebis swrafi cvla badebs samarTlebriv nihilizms. marTalia,
postsabWouri qveynebis sinamdvileSi ver gaveqceviT kanonebis sicocxlisunarianobis
xSir Semowmebas, magram aqac stabilurobis minimumi unda SenarCundes. ufleba rom
garantirebuli iyos, mas naklebad unda emuqrebodes sakanonmdeblo cvlilebebi.
kanonmdebeli unda aTvicnobierebdes, rom amis uzrunvelyofa misi konstituciuri
pasuxismgeblobaa. konstituciis principebi gvavaldebulebs kanonTa stabilurobas.21

 momxmarebelTa uflebebis dacvis TvalsazrisiT ssk-i moicavs mraval muxls,
rolebic exeba xelSekrulebis arakeTilsindisieri pirobebs, unaklo nivTis gadacemis
valdebulebas, standartuli pirobebis maregulirebel wesebis, informaciis gacemis
valdebulebasa da a.S. Tumca momxmarebelTa uflebebis dacvis kuTxiT kidev mravali
sakanonmdeblo cvlileba Tu siaxle aris saWiro, raTa qarTuli kanonmdebloba
miuaxlovdes im saerTaSoriso standartebs, romelic am sferoSi saerTaSoriso
donezea damkvidrebuli.

ssk-is 1009-1016-e muxlebi, romlebic uxarisxo produqtiT miyenebuli zianisaTvis
pasuxismgeblobas exeba, TiTqosda ar ganixileba momxmarebelTa uflebebis dacvis
garantad. amas SeiZleba isic ganapirobebs, rom momxmarebeli  kodeqsis mier iwodeba
dazaralebulad. unda iTqvas, rom kodeqsis garda mravali kanoni adgens am sferoSi
pasuxismgeblobis maregulirebel wesebs.

 ssk-is uxarisxo produqtiT miyenebuli zianisaTvis pasuxismgeblobis
maregulirebeli normebi samoqalaqo kodeqsSia Sesulia germaniis 1989 wlis 15
dekembris `uxarisxi produqciiT miyenebuli zianisaTvis pasuxismgeblobis Sesaxeb~
kanonis safuZvelze, Tumca ssk-is ar iTvaliswinebs pasuxismgeblobasTan dakavSirebul
mniSvnelovan debulebebs, romelsac es kanoni adgens.

ssk-is 1009-e  xarvezad unda CaiTvalos is, rom igi konkretul SemTxvevaSi ar
uTiTebs, ra saxis zianis anazRaurebis ufleba aqvs dazaralbuls da SeuZlia Tu
ara mas, moiTxovos moraluri zianis anazRaureba, maSin, rodesac kanoni pirdapir

20 l. kopaleiSvilil. kopaleiSvilil. kopaleiSvilil. kopaleiSvilil. kopaleiSvili, momxmareblis uflebebi, Jur. samarTali, # 3, 2000. gv.39.
21 b. zoiZe,b. zoiZe,b. zoiZe,b. zoiZe,b. zoiZe, moZRvreba sakanonmdeblo kulturis Sesaxeb, Jur. adamiani da konstitucia, #3,
2006. gv. .45.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

69

moiTxovs konkretul muxlSi mis pirdapir miTiTebas. marTalia, am xarvezs avsebs
ssk-is 413-e muxli, romelic dazaralebuls uflebas aZlevs, sxeulis dazianebis an
janmrTelobisaTvis vnebis miyenebis SemTxvevaSi moiTxovos anazRaureba araqonebrivi
zianisTvis, Tumca sasurveli iqneboda, specialur muxlebSi gakeTebuliyo araqonebriv
zianTan dakavSirebiT specialuri daTqmebi.

`uxarisxi produqciiT miyenebuli zianisaTvis pasuxismgeblobis Sesaxeb~ germaniis
1989 wlis 15 dekembris kanonis sasargeblod unda iTqvas, rom is cal-calke
gansazRvravs zianis anazRaurebis moculobas piris gardacvalebis, sxeulis dazianebis
SemTxvevaSi da adgens pasuxismgeblobis maqsimalur moculobas, romlis zRvari
Seadgens 160 milion germanul markas (1994w. mdgomareobiT).22

ssk-s xarvezad unda CaiTvalos is faqti, rom uxarisxo produqciis maregulirebel
normebSi pirdapir ar aris miTiTebuli, bralis ra formiT SeiZleba dadges ziani.
marTalia, 992-e muxli deliqturi valdebulebis SemTxvevaSi saubrobs ganzrax an
gaufrTxilebeli qmedebiT miyenebul zianze, Tumca Riad rCeba bralis gareSe
pasuxismgeblobis sakiTxi, romelic evrodireqtivis erT-erT fuZemdeblur principad
unda CaiTvalos. praqtikaSi SeiZleba warmoiSvas ziani, romelSic mwarmoebels ar
miuZRvis brali, magram es ar unda iyos misi zianis anazRaurebisagan ganTavisuflebis
safuZveli. rodesac momxmarebeli ziandeba mxolod saqonlis uxarisxobis da ara
mwarmoeblis braleulobis gamo. am SemTxvevaSi momxmarebeli iZulebulia, danaxarji
gaswios, vinaidan ver amtkicebs mwarmoeblis braleulobas, rac Cveulebrivi movlenaa
produqciis masobrivi avtomatizebuli warmoebis dros.

arsebobs varaudi imisa, rom produqcia usafrTxod, xarisxianad iTvleba, Tu
masTan dakavSirebiT daculia `sagarantio” an `vargisianobis” vadebi.

nivTis vargisianobis vadis cnebas iZleva ssk-s 496-e muxli, romelic Tavisi
SinaarsiT sagarantio vadis cnebad SeiZleba miviCnioT, radgan gamovlenili naklis
SemTxvevaSi SesaZlebelia naklis gamosworebis ufleba warmoeSvas saxelSekrulebo
urTierTobis monawiles.

 nivTis vargisianobis vada ganisazRvreba im periodiT, romlis aTvlac iwyeba misi
damzadebidan da romlis ganmavlobaSic an romlis TariRis dadgomamdec nivTi
vargisia gamosayeneblad. aRniSnuli muxli ki iZleva ara nivTis vargisianobis vadis
definicias, aramed _ nivTis vargisianobis vadis ganmavlobaSi gamovlenili naklis
SemTxvevaSi myidvelis moTxovnis uflebis gamoyenebis SesaZleblobas. kerZod, Tu
gamyidveli nivTis vargisianobis vadas gansazRvravs, maSin ivaraudeba, rom am vadis
ganmavlobaSi gamovlenili nakli myidvels aZlevs moTxovnis uflebas.

sagarantio vadis daweseba mniSvnelovania saxelSekrulebo urTierTobis SemTxvevaSi,
romlis darRveva meoradi uflebebis warmoSobis safuZveli SeiZleba gaxdes, maSin,
rodesac ukve damdgari zianis SemTxvevaSi mniSvnelovania, dazustdes xandzmulobisa
da sapretenzio vadebis buneba momxmarebelTa uflebebis dacvis uzrunvelsayofad.

22 Ñîâðå ìå í í î å  çàðóáåæí îå  è  ìåæäóíàðîäí îå ÷àñòíîå ïðàâî.Ãåðìàíñêîå  ïðàâî. ÷àñò 3. àâòîð ââèäåíèÿ:

ï ð î ô .  Â.  Áåðã ìà í í . Ì . 1999.ñòð 56.
23 sagarantio vadebTan dakavSirebiT ix: z. ZlieriSvili, nasyidobis xelSekrulebis samarTlebrivi
buneba, Tb., 2006, gv.115-116.
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cneba _ `vargisianobis vada” arsebiTad gansxvavdeba `sagarantio vadisagan”23.
`sagarantio vada” gulisxmobs im periods, romlis ganmavlobaSic nivTis naklis
aRmoCenisas gamyidveli valdebulia, Tavisi xarjebiT gamoasworos nakli imdagvarad,
rom myidvelma nivTi gamoiyenos daniSnulebisamebr. ̀ vargisianobis vadaSi” ki igulisxmeba
vada, romlis gasvlisas nivTi uvargisia daniSnulebis mizniT gamosayeneblad.

kanonmdeblobaSi Riad rCeba sakiTxi,  avtomaturad iwvevs Tu ara vargisianobis
vadis gasvla mwarmoeblis pasuxismgeblobis Sewyvetas.

 gamoTqmulia mosazreba vargisianobis vadis aTvlasaTan dakavSirebiT. misi denadoba
iwyeba myidvelisaTvis nivTis gadacemis momentidan, Tu xelSekrulebiT sxva ram ar
aris gaTvaliswinebuli, Tumca migvaCnia, rom produqciis Tvisebidan gamomdinare,
vargisianobis vadis aTvla mwarmoebelze unda iyos damokidebuli, maSin, rodesac
sagarantio vadis SemTxvevaSi mizanSewonilia am vadis aTvla produqciis
momxmareblisaTvis gadacemis momentidan.

ganviTarebuli qveynebis samoqalaqo kanonmdebloba icnobs saqonlis xarisxis
gansazRvris sxvadasxva wess, romelTaganac aRsaniSnavia saxelSekrulebo meTodi da
standartuli meTodi.

aqtualuria standartisa da xarisxis Sesabamisobis sakiTxi. standarti uflebamosili
organos mier registrirebuli sayovelTao da mravaljeradi moyenebisaTvis gankuTvnili
dokumentia, romelic produqciisa da masTan dakavSirebuli warmoebis meTodebisaTvis
adgens wesebs, zogad principebsa da maxasiaTeblebs. Tumca standartis moTxovnebis
dacviT damzadebuli nivTi SesaZlebelia, ar Seesabamebodes mxareTa mier SeTanxmebul
xarisxs.

standarti es aris kompetenturi saxelmwifo organos mier dadgenili teqnikuri
normativi, romelic waeyeneba ama Tu im saqonels.24

 vmo-Si gawevrianebis Sedegad, saqarTvelos standartizciis sferoSi mniSvnelovani
cvlilebebi ganxorcielda. 1999 wlis 25 ivniss miRebuli ̀ standartizaciis Sesaxeb~
kanoniT standartis gamoyeneba savaldebulo ar aris da aseT pirobebSi, rodesac
saxelmwifos mxridan minimumadea dayvanili mewarmis kontrolisa da licenzirebis
meqanizmi, Zneli warmosadgeni ar unda iyos, ramdenad daucvelia momxmarebeli, romelsac
warmodgena ar aqvs, Seesabameba Tu ara saxelmwifos mier dadgenil moTxovnebs an
mewarmeTa mier SeTanxmebul satandarts esa Tu is produqcia.

4. daskvna4. daskvna4. daskvna4. daskvna4. daskvna

uxarisxo produqtiT miyenebuli zianisaTvis pasuxismgeblobis problema Cven mier
Seswavlil umetes qveynebSi sxvadasxva samarTlebrivi formebiTa da safuZvlebiT
wesrigdeba, romelTa gaanalizeba saSualeba mogvca,  gagvekeTebinaD mniSvnelovani
daskvnebi da SegvemuSavebina sarekomendacio winadadebebi.

sabazro urTierTobebis pirobebSi xarisxiani produqciis warmoeba da momxmarebelTa
uflebebis dacva aramarto samarTlebrivadaa gamarTlebuli, aramed sasurvelia
civilizebuli  sazgadoebis damkvidrebisa da keTildReobisaTvis. saqarTveloSi am

24 À. Äæèí÷àðàäçå , ïðàâàâîå ðåãóëèðîâàíèå áåçîïàñíîñòè è êà÷åñòâà òàâàðîâ è óñëóã – âàæíåéøàÿ
ãàñóäàðñòâåííàÿ çàäà÷à, æóðíàë  ãîñóäàðñòâà è ïðàâî. # 5 2004  ñòð 21.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

71

mimarTulebiT sakanonmdeblo baza Camoyalibebulia, magram praqtikulad kvlevis
Sedegma gviCvena, rom am sferos maregulirebeli samarTlebrivi baza srulyofas da
daxvewas moiTxovs.

 ssk-Si pasuximgebloba uxarisxo produqciiT miyenebuli zianisaTvis erTaderTi
institutia, romelzec mecnieruli komentari ar gakeTebula. SesaZloa iyo imedi,
rom im droisaTvis, rodesac daiwereboda ssk-is komentari, es sfero codnis ufro
nayofier wyarod iqceoda, vinaidan kanonebis praqtikaSi gamoyenebis Sedegad garkveuli
gamocdileba dagrovdeboda. samwuxarod, am mimarTulebiT araferi mniSvnelovani ar
momxdara.

uxarisxo produqciiT gamowveuli zianis pasuxismgeblobis institutis
srulyofisaTvis saWiroa, qveynis masStabiT sasamarTlo gadawyvetilebis analizis
safuZvelze gakeTdes garkveuli daskvnebi, Tumca am sferoSi praqtikis simciris gamo
rCeba erTi gza _ sakanonmdeblo masalis kritikuli analizis safuZvelze gakeTdes
sarekomendacio xasiaTis winadadebebi da SeniSvnebi.

sakanonmdeblo maregulirebeli aqtebis srulyofis mizniT sasurvelia
gaTvaliswinebul iqnes  Semdegi saxis rekomendaciebi:

• sakanonmdeblo doneze Camoyalibdes xarisxiani produqciis cneba da dadgindes
xarisxis  Sefasebis kriteriumebi.

• ssk-s 1011-e muxlis safuZvelze produqtis cneba da mwarmoeblis samarTlebrivi
statusi erTad aris gaerTianebuli da migvaCnia, rom srulyofilebisaTvis cal-
calke muxlebSi unda iyos Camoyalibebuli produqtis cneba da misi gansazRvris
kriteriumebi, mwarmoeblis valdebulebebi da pasuxismgebloba.

• produqtis cnebaSi eleqtroenergiasTan erTad gaTvaliswinebul iqnes bunebrivi
airi.

• arasrulyofilad mimaCnia 1011-e muxlis 3-punqti, sadac  mwarmoeblad miCneulia
gamyidveli, gamqiravebeli, lizingis gamcemi, maSin, rodesac am punqtSi mwarmoeblis
statusiT SeiZleba daematos mCuqebeli, menarde.

• ssk-is 1015-e muxlis meore punqtSi dazustdes, ra saxis moTxovna qarwyldeba
aTwliani vadis gasvlis Semdeg.

• samoqalaqo kodeqsSi Camoyalibdes ZiriTadi debulebebi uxarisxo produqciiT
gamowveul zianis pasuxismgeblobasTan dakavSirebiT, romelTa gaSla da detaluri
mowesrigeba moxdeba am sferos maregulirebel specialur normatiul aqtebSi
produqtis saxeebis mixedviT.

• uxarisxo produqtiT gamowveuli zianisaTvis pasuxismgeblobis institutis
samarTlebriv regulirebasTan dakavSirebiT sasurvelia, gaimijnos saxelSekrulebo
da deliqtiri pasuxismgeblobis safuZvlebi.

• damkvidrdes erTiani terminTa sistema, romelic saSualebas mogvcems, momavalSi
visaubroT momxmerebelTa uflebebis dacvis samarTlis, rogorc samoqalaqo samarTlis
qvedargis Seqmnaze da dagvexmareba sirTuleebis Tavida acilebaSi, romelic Tan
axlavs am sferoSi moqmed terminTa sxvadasxvar ganmartebas.

• sasurvelia, damkvidrdes am sferoSi bralis gareSe pasuxismgebloba, roca
saqme exeba uxarisxo produqtiT adamianis sicocxlisa da janmrTelobis mospobas.

• samoqalaqo samarTlis materialuri da saproceso normebis safuZvelze
gadanawildes mxarebs Soris mtkicebis tvirTi.
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Tanamedrove etapze uxarisxo produqciiT miyenebuli zianisaTvis pasuxismgeblobis
samarTlebrivi institutis gansazRvra erT-erTi aqtualuri sakiTxia. vimedovnebT,
rom zemoT aRniSnuli rekomendaciebis da winadadebebis gaTvaliswineba garkveul
wvlils Seitans aRniSnuli problemis samarTlebrivi meqanizmis mowesrigebaSi.

sabazro urTierTobebis pirobebSi umTavresi moTxovna, rasac unda pasuxobdes
bazarze gatanili nebismieri produqcia, aris produqciis usafrTxoebis (uvneblobis)
principi. nebismieri mewarme valdebulia,  samomxmareblo bazarze gaitanos sicocxlisa
da janmrTelobisaTvis uvnebeli produqcia da keTilsindisierad moepyros momxmareblis
uflebebis dacvas. saxelmwifo ki, Tavis mxriv, valdebulia, Seqmnas samarTlebrivi
dacvis garanatiebi ekonomikur urTierTobebSi monawile subieqtebisaTvis.

saerTaSoriso praqtikaSi damkvidrebuli normebis Tanaxmad, xarisxi ganixileba
rogorc konkurentunarianobis maCvenebeli. xarisxis regulireba saxelmwifoebriv
Carevas naklebad gulisxmobs da saxelisuflebo organoebis zrunvis umTavresi
sagani produqciis  usafrTxoebis uzrunvelyofaa. aqedan gamomdinare, mniSvnelovania
mwarmoebelsa da momxmarebels Soris xarisxTan dakavSirebuli sakiTxebis daregulireba
samoqalaqo samarTlebriv WrilSi. rac Seexeba produqciis usafrTxoebas, aucilebelia
dawesdes sisxlis da administaraciuli samarTlis pasuxismgeblobis mkacri zomebi.
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LAWFUL PROBLEMS IN GEORGIAN AND EUROPEAN
LEGISLA TION CONNECTED WITH RESPONSIBILITY
FOR DAMAGE CUASED BY LAW-QUALITY  PRODUCTS

1.Introduction
Development of small and medium business in Georgia is considered to be a matter of priority. One of the

determinative criterium thereof is production quality and competitive capacity which  in most determines
exploration of theoretical and practical setbacks of  regulating legislation. Combat with poor quality worthless
products goes along in immediate connection with protection of customers economical and social safety. In
case it is not settled the process may lead to veiled genocide or to take the feature of peculiar industrial
terrorism, especially because at  present time the consumers market of Georgia involves the various
commodities of doubtful origin.

In conditions of market economy the state policy implies  implementation of force on business,  however
the immediate supervision over state business activity  is carried out  through the numerous tools including
control of foodstuff and medicines quality.1

At present time numerous well-known and successful brands apply to International Organization ISO
9000.2 The statements and the certificates issued by the experts of this Organization are considered to be
the high level evaluation of products and the real guarant of each company for introduction of their products
in consumers market. So the customer will be informed by this mark that the quality management system of
the company has actually high profile products which correspond the top quality. Therefore the companies
themselves are interested to obtain the certificate confirming such quality

At present time there are several non-government organizations which are trying to carry out laboratory
expertise though the process  completely depends upon  desire and will of the entrepreneur. The regulative
mechanisms able to make this process as obligatory measure is not available.

On the base of  availablity of the low-quality products may be generated procedures either criminal or of
administration legal responsibility. Though, my research focuses the sphere of civil law liability and legal
problems aroused on this grounds.

For the damage caused by poor quality products, liability is one of the important and actual problem in
civil law. The focus to this problem heightened especially in the period of introduction of market relations,
while  international production and its specialization has rather been extended.. Correspondingly, appeared
technically complicated products and various commodity assortment. Furthermore the commodity turnover
scale has been  broadened.

The way from manufacturer to the customer is rather complicated, passes through numerous legally
authorized persons. It is natural that in such situation it is not so easy to find out those who are guilty and
to charge with responsibility.  Introduction of new technologies complicates the problem of establishing
liability for caused damage. The top objective of my study in Georgian Civil Law is to find out  who should
carry responsibility for damage caused by  poor quality products, since the legal status of responsible

1 Tengiz Akhobadze, the state role in corporative management system, Journal of Georgian Law Review, T.7 N2-3(1)
Year - .2004, Page 376
2 International Organization  for Standartization / ISO 9000, combined 5 standards of world significance which
concerns the quality management. This doesn‚t represent products standards, It represents standards which are
introduced for quality management system.
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subjects now  is still uncertain – side of the agreement (seller, leaser, lender) or manufacturer, therewith the
consumer is in non-agreement alliance.

For today, on the mentioned issue either in court practice or in science is observed the diversity of
opinions and the objective necessity requires to amend a lot of setbacks connected with above problems
and to take feature of perfect legal construction, being in accordance with international legislation.

Nowadays, Georgia is going through the process of reforms and its declared direction towards Europe
covenant it to make significant changes, including production safety and quality profile. Though it must not
mean simple featuring of Euro union active legislation and its activation on the territory of Georgia. In the
framework of secondary legislation the EU takes care over European Market security against law quality
products. In the safety sphere of products the several Directives are available3, which don‚t represent the
act of direct activation, it requires legislation implementation or creation of new normative acts. As a matter
of fact Directives draw objectives which should be achieved, the terms and general tendencies and indications.4

In EU states in which  was implemented in year 1985 the regional unification of legal regulation of the
mentioned issue. the responsibility for damage caused by low quality products is composed by delict, civil-
legal liability regulating norms and concentrated towards products manufacturer.5

From the point of liability for damage caused by low quality products it is important to take into account
Provision of EU Directive. Two Directives are should be noted, these are : Directive over product general safety
(92/59/EEC) and over obligation to remunerate the damage caused by poor quality product (85/374 EEC)6

In the legislation labyrinth it may not be easy for consumer to obtain actual protection safeguards for its
rights. Multitude of legioslation acts regulated in this sphere and frequent changes originate the constraints
in consumers protection of rights. This factor is explained by incompleteness of legal mechanism of protection
of rights, low purchase  ability of the most part of population and therefore forced desire to purchase cheap
poor quality products.

2. Legal Institution Responsible for Damage Caused by Low-Quality Products in Georgian Civil Law

2.1. Product Conception

Articles 1009-1016 of Civil Code of Georgia (hereinafter referred as CCG) directly regulates liabilities
caused by low-quality products, however we  consider that the mentioned Legal Institution is governed and
it requires refining on the legislation level. In particular, product conception, criteria of evaluation of low-
quality products and principles are to be specified, definitions of subjects circle as well. 7

First clause of Article 317 of CCG establishes principles of obligation of origin, in particular the obligation
emerges in cases stipulated by Agreement, damaging , groundless enrichment and other cases stipulated by
Law. On the background of such explanation it is difficult to assign regulating norms of remuneration for
damaging caused by low-quality products to any category, since such norms activate even while the sides
are in agreement relations between them. However it is  at the entrance of CCG delict obligations and shares
a lot of legal constitutions that features this institutution.8

3Council Directiv 85/374 Defective Products 92/59 General product Safety, Council Directive 92/59. General Product
  Safety, EC legislation 2003/2004 edited by Nigel G. Foster.
4Directive represents the acts executed by member states. The citizens may initiate the case in EU Court, abot
violations of EU Directives by any countries towards the persons or private persons based on directive, though against
other citizens or private persons the citizen may not initiate the case.
5Z. Dzlierishvili, legal essence of Sale Agreement, Tbilisi, 2006, P.117-118.
6Blackstones EC Legislation 14 edition, edited by Nigel G. Foster, Jean Monnet. 2003-2004 p.591-596,606-616
7 Z. Akvlediani , Obligations Law, Tbilisi, 2001, P.278.
8Concerning principles of obligations, see Z. Dzlierishvili , Accomplishment of Obligation by third person, Tbilisi.,
2005, P. 3-11.
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On the background of problems connected with  imposing and using of current legal reforms and update
legislation in Georgia the decisive heft is con ferred to formation of sole system of judiciary conceptions.
From the point of understandable and judiciary  method  of precise “interpretation” of legislation is a
precondition  of improvement of legal culture of state. Attempts to introduce a few progressive legal
institututions owing to faults in system of legislation technique and existed conceptions are still remained
as attempts. The laws elaborated according of international experience are frequently not able to achieve the
desirable effect and produce only avowal of desire for introduction of separate legal institution. Accordingly
we should assume it as a step forward, though it is necessary to reinstate the technical unclear points. 9

Such ambiquities are  available in numerous numbers of normative acts regulating indemnification of
damages inflicted by low-quality products that is confirmed by ambiquous explanations of terms used in
legislation acts regulating this sphere.

The article 1011 of CCG interprets the conception of a product. All movable things are assumed as
products even in  case it is the component of immovable or movable thing, the electric power as well.

         Raw material of uncultivated livestock, beefarming, fishing and agricultural products provided by
farming (natural agricultural products) are not assumed as thereof. The same rule are used with products
delivered as a result of hunting. It may be surmised that CCG repeats the provisions of euro instructions on
liabilities  for damaging caused by poor quality products under influence of German legislation. According
of Article 2 of the directive “Product” means all movable things even while it represents a part of other
immovable or movable thing (that is the component) and unambiquously  indicates  the electric power.10

Concerning above conception a few critical remarks may be provided.
Removal of Agricultural products from the sphere of protection service represents undisputable setback

of Article 1011 of CCG. In state where exist self-employed individual entrepreneur who obtains the revenues
from exactly manufacturing of these products, sometimes has neither  appropriate experience nor education
in the details of production process, and in safety measures as well. On this background the consumer
remains far away from legal protection. According of the European explorers opinion the most challengeable
point is exempt of agricultural raw products  and the items received as a result hunting, that implies “farming,
livestock and fishing products”, which are not subjected to the initial treatment. The EU states consider that
such exception should be cancelled, though only a few states have done it. Evidently in the Dirctive will be
inserted amendments aiming to stipulate agricultural raw products and products received as a result of
hunting. Only Finland, Luxemburg and Sweden have taken into the Products List the  agricultural raw
products. 11

The Civil Code stipulates as the product conception also the electric power determined that the latter is
not a thing by conception of civil code. Supplier assumes responsibility for delivery of low-quality current.
Accordingly the natural gas is also to be understood as a product since their actual regulation is gathered
in the framework of one rule  according of the Law On Georgian Electric Power and Natural Gas.

According of Article 1011 when the product the movable thing is the part of any other movable or
immovable thing, the responsibility charge may arise for the damaging caused by these things, which are
used in firm sustainable constructions or are built into them, the durable building-construction, as an
immovable property.

The product is not initially a product. For example, the manufacturer of the poor quality construction
material by which the dwelling house was built carries responsibility for damaging as a result of the destruction
of a house, and the building enterprise which had erected the house with supplied material assumes
responsibility according of delict law and not on the grounds of the article 1009 of the Code.

9D. Kereselidze, Elaboration  of sole system of legal conceptions, Journal of Georgian Law Review, #4, 2003, P. 444.
10 Councvil Directive 85/374 (Defective Products) EC Legislation 2003-2004 (14 edition) edited by Nigel G. Foster.
Oxford University press, p. 593.
11 Towards a European Civil Code, second revised and expanded edition, editors: Ar thur  Narkamp, Mar tin Hesselink,
Ewoud Hondius, Carla Joustra, Eolgar du Perron. 1998.p.451.
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Persuant to the above mentioned explanation we may make the statement, that the product represents
everything which has its complete natural state before the initial processing and owing some unclear
reasons has been brought out from the limits of legal protection, though the production is everything that
is subjected to manufacturing and after all stages and takes the  commodity appearance.

In special Laws the production concept  covers the service and working together.
Therefore the production concept is rather extensive than the product thereof and it will be better if one

more term  will be set in legislation.

2.2. Conception of Low-Quality Product

There are a lot of conceptions in connection with the  production quality which should be specified. CCG
doesn‚t involve definition of good quality product, though according of the Article 1010, the product is
considered to be of poor quality if it doesn‚t provide the reliability feature, which according of any conditions
were envisaged out of this product. The product is not considered to be of poor quality owing only to the
fact that later the better product was put into turnover.

The failure of the mentioned Article we should assume to be the wrong stipulation of reliability category
as the poor quality criteria that is the complicated evaluation for participant of civil turnover. It is hard for
consumer to define the reliability features of a product.

Condition on quality doesn‚t represent the essential condition of the Agreement and accordingly the
agreement will be considered concluded even in case when the sides don‚t agree on the subject of the thing
quality.. Casual  relation to the quality doesn‚t mean release from responsibility owing to its exposure.
However if we have a look at the practice experience of developed states, it would be clear that the sides of
the agreement in numerous cases are agreed over the quality of the thing in according of commercial
traditions inculcated in the concrete sphere.

The sides of the agreement frequently apply to widespread criteria of definition, such as “good”, “average
quality”,  “ such as it is” or “with all faults”12

Technical economic understanding of a product involves the properties which make it useful and aimed
to make it in conformity of the assignment. The quality defines the cost and interest of participants of
agreement relations towards the thing.

In accordance of German Law in Par.434 of Civil Law the explanation of ?  flawless thing involves the
properties agreed by the sides and not only about quality. The thing‚s quality agreed by the sides may have
not agreed property.14

The quality is more or less incapable concept than the property. The property concept covers not only
thing features (for instance new or used, size, weight, age and etc.) but also the factual, economic and legal
dependence owing to the thing existed  state featuring it during concrete period. It is doubtful that the
above mentioned clauses can be taken as quality concept. For example : if it are found out that picture is not
assigned to a famous artist, this fact would not effect its quality, correspondingly, in contrast to German Law
it would not be considered as the thing setback.

Therefore, the quality conception covers only the properties which features the thing directly, other will
not be taken into account. In  order to avoid the caused problems buyer may at the beginning to turn the
conditions which doesn‚t involve in  quality concept into direct part of the Agreement.15

12 Z. Dzlierishvili , Legal nature of Sale Agreement, Tbilisi, 2006, P.86-87.
13 V.A. Lapachi, System of Objects of Civil Law: theory and judiciary practice, Sankt Petersburg 2002, P. 252.
14 S. Chachava, Legal analysis with comparison of secondary rights of a buyer, Journal, Review of Georgian Law,
Special Issue, 2004, p.49.
15 M.Meskhishvili , Conception of things‚ fault in German and Georgian Law, Journal of Georgian Law Review,
Special issue, 2004, P. 31-32.
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The international organization of quality standardization includes the following interpretation: “ the
quality is a unity of product properties and characteristic signs, which define its ability to meet the
requirements of the customer”. The customer is interested in not the labour product but its specified
properties, by which they may meet the requirements. Right the useful properties turn the product into the
object of utility. The product quality  depends upon its properties.16

Therefore in each concrete agreement criteria of quality evaluation and what to be envisaged by the
sides are under dispute. However if we loot through the legislations of developed states it will be better
while quality assesment  to take into account not only reliability  but singularity as well.

2.2. Responsibility Subject for Damage Caused by low-quality Product

Article 1011 of CCG is comic by its essence since along with the product conception defines the who
may be assigned as manufacturer – liability subject

According of 2-nd clause of Article 1011 of CCG the manufacturer is considered to be a person  who
implements production  main element, final product or a part of production. The manufacturers are also
everybody, who comes out as a manufacturer in its name or other distinguished sign.

It would be better to acknowledge the manufacturer enterprise established with organization-legal form
according legislation of Georgia aimed to carry out activities on manufacturing and sale of products.

According of the same article the manufactur is the person who expose the products in form of selling,
leasing or other forms with agricultural objectives in the sphere of its business activation with observance
of conditions stipulated in Civil Code. As a remark it should be noted that poor quality product even on the
base of other agreement relations may be got in the hands of disadvantaged person, therefore instead of the
description agreement side it would be better to assign the agreement side which expose its product with
agricultural aims in the sphere of its activities.

       It is important to share the experience of Europe in connection with manufacturer‚s status. This
issue is considered to be interesting for the victim, owing to various factors. In case of purchase of the
product, it would be possible to apply for suit against seller, however the seller and the buyer are bound by
the agreement. It means that the suit is determined or limited by agreement obligations. The same concerns
to statement of marginal amount of a suit, the shortest terms of its submission, also clams towards the
quality. In the legislations of numerous states the obligation of a seller to compensate the damage depends
upon existence of contributory guilt owing to poor quality product. In case when seller plays the role of
intermediary  to make confirmation  of its guilt would not be so simple deal.

Especially in case if seller has no ample education for  assessment of sophisticated technical equipment,
expert  evaluation and definition of qualitative state. As a rule for today selling of all commodities is carried
out through commercial network. The representative of above network is not guilty for the low-quality
products exposed for selling. At the same time according of general rules, the guilt of a wrongdoer is the
compulsory condition for making official request on indemnity of the damage.

The main principle of above said is the responsibility assumed to the “manufacturer”. This term involves
everybody who essentially could be named so, including producer of ready made products or its components
and the producer of raw material as well, and even those whose duties are not in exact conformity with the
literary meaning of this word. Thus, its meaning is more extensive and covers “self-labeling maker” as well,
including subjects, who through the private names, trade marks and other various signs may represent
themselves as the manufacturers.  Besides the liability is charged upon the importer of products in EU
states. The suppliers are charged by the responsibility only in case if the request of a disadvantaged person
would be reciprocated, remained without answer on the information about manufacturer-importer.17

16Marketing, Prof. G. Shubladze revision, Tbilisi, 1999, P.164.
17Towards a European Civil Code, second revised and expanded edition, editors: Ar thur  Hartkamp, Mar tin Hosselink,
Ewoud Hondius, Carla Joustra, Eolgar du Perron. 1998, p.451.
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Article 1012 of CCG  charges assertion responsibility for damage inflicted by poor quality product upon
disadvantaged person, while Article 102 of CCG the each side should prove circumstances which may serve
as a base for requirements and allowances referred by them.

Both sides are equally charged by proffs 18. So the victim who is not aware about
 any stage of proceedings and technological process is hardly to be imposed with proving charge.

Therefore it would be better to distribute between sides the assertion charges according of material legal
norms. This will give opportunity to the court, precisely define which facts are given in the suit grounds, to
be proved  by a defender. Proving charge of a victim along with the fact of making damage should be limited,
since he/she can‚t assert  which mistake happened while manufacturing of the product.

As a result of exploration it may be said that through statement of responsibility capability, limits of
relations and components, the legal institutions for damage responsibility owing to low-quality products
will be improved and will be closer to the life reality.

For damage inflicted by poor product according of my survey in the most states responsibility problem
is settled by various legal forms and grounds, their study and analysis will give us opportunity to make
important conclusions and elaborate suggestions.

In contemporary conditions the lawyer is not satisfied only by  knowledge of “own” legal systems,
therefore the jurisprudence is getting grow the comparative legal heft. The comparative law science simplifies
relations with lawyers of foreign states and gives possibility to be acquainted with diverging rules of
thinking and argumentation.

Exploration of law of foreign countries is necessary for better understanding  of accumulated positive
experience  of methods of  home legal institutions and  foreign legal systems.

In process of comparative legal exploration will be possible to compare either home or foreign
systems.19

3. Legal Problems on Protection of Legal Rights of Consumers and the Mechanism of its
Improvement in Georgia.

In Georgia as in other post-soviet states, the consumer was actually powerless and there were no any
legislation principles for protection of consumers. Consumers obtained anything at proposed cost. The
consumer rights acknowledged throughout the world on receiving the information about the manufacturer
and seller and safety were ignored.

Protection of consumers rights is  the constitutional right of humanity and it is recognized as the
constitutional principle. According of clause 2, Article 30, “The state is obliged to promote free entrepreneurs
and competition development. Monopolistic activities other than cases admitted  by law are prohibited. The
consumers rights are protected by Law.”

In year 1996 by adoption of law about protection of consumers rights, Georgia acknowledged the
common and progressive approaches, which existed in the states of CIS and Europe.20

The problems existed in this sphere may be assigned to existence of numerous special laws, which had
to be changed as soon as they will be adopted. This arise  nihilistic attitude towards opportunities for
protection  of consumer rights. Binding with legislator law implies his most high responsibility towards
legislation stability, which is considered to be the firm base for civil order. Swift changes of law causes the
legal nihilism. Certainly, in post - soviet states reality it is impossible to avoid frequent verification  of laws
life-ability. However the minimum of stability should be remained even in this case. For indemnity of the

18 T. Liluashvili, V. Khrustali , Comment on Civil Code of Georgia, Tbilisi, 2004, P.196.
19 G. Khubua, Theory of Law, Tbilisi, 2004, P.20.
20 Lela Kopaleishvili, Consumers Rights, Journal of Law, N3, 2000, P.39.
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right it should be safe from legislation changes. The legislator should be aware that providing thereof is his
constitutional responsibility. The constitutional principles make us to keep the laws stability.21

CCG involves a lot of articles from the point of protection of consumers rights, such as dishonest
conditions of an agreement, an obligation to handle the flawless thing, rules regulating standard conditions,
obligation on delivery of information and etc., though in scope of protection of consumers rights, a lot of
legislation changes are to be required, in order for the Georgian Legislation to come close to international
standards which are inculcated in this sphere at the international level.

Articles 1009-1016 of CCG which regard responsibility for damage inflicted by poor product  seemed to
be are not considered as safeguard of protection of consumers rights.

This may be determined by the fact that according of  Code the consumer is referred as victim. It should
be noted that that the numerous laws establishes regulating rules of responsibility in this sphere.

The norms of CCG regulating responsibility for damage caused by poor quality products are involved in
the civil code on the grounds of German law of December 15, 1989 on responsibility for damage inflicted by
poor quality products though the CCG doesn‚t stipulate the significant provisions connected with liabilities
established by this law.

The fault of the Article 1009 of CCG should be considered that in specified case it doesn‚t indicate on
what kind of compensation the victim has right  and may she/he  require coverage for moral damage, while
the law directly require its direct indication in concrete article. Certainly this setback is explained by Article
413 of CCG, providing the right to the victim in case of body injuries and harms to  health to require indemnity
for non-property damage, though it would be desirable to make the special additions connected with non-
property damages.

        In favour of the German Law of December 15, 1989 “On Responsibility for damage caused by low-
quality products should be said that this separately defines the capacity of coverage for the damage in case
of death of a person, body injuries and establishes the maximum capability of responsibility, with maximum
amount 160 mln German marks (on the statement of 1994 year)22

The fault of CCG should be considered the fact that in the norms regulating the poor quality product are
not indicated directly, which form of guilt is to be referred as to damage. Certainly the Article 992 in case of
delict obligation says about the damage caused by incautious or deliberate action. Though the issue of
responsibility without blame which is one of the fundamental principles of EU Directives remains open. The
practice may cause damage for what the manufacturer may not be blamed but it must not serve as grounds
for him to be relieved from reimbursement. When the consumer gets damage owing only to a poor quality
product but not of manufacturer‚s guilt, in this case the consumer is forced to make payments, because he/
she can‚t prove  the manufacturer‚s guilt, that is commonly happens in conditions of mass-automated
manufacturing.

The assumption exists that the product is considered to be safe and with high quality if in its connection
are observed the “guarantee” or “validity” terms.

The conception of validity terms is given in the Article 496 of CCG which essentially may represent the
validity guarantee conception, since in case of exposed fault the participant of agreement relations may
claim the right to amend the fault.

The validity terms are defined by the period beginning from the date of  manufacturing up to the final
date of its validity for usage. The mentioned article gives definition of possibility of using the right of a
buyer in case of revealed defect while validity of the product but there is no definition on validity terms. In
particular, seller defines the terms of validity then may be assumed that in case of the defect is revealed while
this validity the buyer will be given the right to claim its rights.

21 B. Zoidze, Propagation of Legislation Culturer, Journal, an Individual and Constitution, No 3, 2006, P. 45.
22Contemporary foreign and international private law. German Law, part 3, the author of Introduction Prof. V. Bergman,
1999, P.56.
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Setting of guarantee terms is important in case of agreement relations, the infringement thereof may
become the basis for arising the secondary rights, and in case of revealing damage it is important to specify
the nature and expiration terms to provide protection of consumers rights.

The conception “validity terms” is essentially differed  from the “guaranty terms”23. “Guarantee terms”
implies the period while the seller upon discovery of the thing defect is obliged to amend it with his/her
amounts in order the buyer could use it according to its intended purpose. “Validity terms” implies the shelf
life upon the expiration of which the thing becomes unfit for use.

Does the expiration of shelf life tacitly cause automatically interruption of manufacturer‚s responsibility
– this issue re mains open in the legislation.

In connection with estimation of shelf life there is an opinion that its flowing starts from the moment of
its conveyance to the buyer, if otherwise is not interpreted in the agreement. Though we suppose that the
calculation of shelf life should depend upon the manufacturer owing to the properties of the production,
while in case of guarantee terms it is expedient to estimate this validity from the date of its transfer to the
consumer.

The civil legislation of developed states is aware of various rules for definition of quality of product out
of which should be noted agreement method – the standard method.

The standard and quality conformity issue is considered to be actual. Standard is a document assigned
for overall and multiple utilization authorized by registrar body, which establish the rules, general principles
and features for production and manufacturing methods. However the manufactured thing under requirements
of standards may not be in conformity of quality agreed by the sides. Standard is a technical normative
established by competent state authority, which is submitted for this or that commodity.24

As a result of WTO membership many changes were implemented in Georgian standardization sphere.
According to Law adopted on June 25, 1999 on standardization, usage of standards is not compulsory and
in conditions when the mechanism of entrepreneur‚s supervision and licensing has come up to minimum by
the state it is difficult to suppose how unprotected is the customer who is not aware is this or that product
in conformity of requirements established by the state or of standards agreed by manufacturers.

4. Conclusion

As a result of our research we conclude that the problem of responsibility for damage caused by poor
quality products in the most countries  is settled by various legal forms and principles, their study and
analysis will give us opportunity to make important statements and suggestions.

In conditions of market relation manufacturing of qualitative products and protection of consumers
rights is not only legally justified but is desirable for establishment of civilized society and welfare. In
Georgia is set the legislative base in this direction, however practically the results of study shoes that the
regulating and legal base in this sphere need improvement and adequacy.

In CCG the responsibility for damage caused by poor quality products is the institution which has no
scientific comment. It is possible that there was a hope that for that time when the CCG comment would be
written, this sphere would become more useful source, since as a result of the laws used in practice the
certain experience would be accumulated. Unfortunately nothing significant has happened in this direction.

For adequacy of the institution for responsibility of damage caused by poor quality products is necessary
to make the certain statements on the ground of analysis of judicial decision. However owing to scanty
practice in this sphere one way remains – on the bases of critical analysis of legislation material to make the
suggestions and remarks of like references.

23 in connection with guarantee terms, see Z. Dzlierishvili, Legal Nature of Sale Agreement, Tbilisi, 2006, P. 115-116.
24 A. Jincharadze, Legal regulation of safety and quality of commodities and service – is the significant state task,
Magazine The State and Law #5, 2004, P.21
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       Aiming to impr ove the legal regulating acts to stipulate the following recommendations :

· to establish on the legislation base the conception of high quality product and to establish the quality
evaluation criteria;

· on the base of Article 1011 of CCG the conception of product and and the legal status of an entrepreneur
are unified and we consider that  it would be better for improvement to define them separately. The conception
of a product and its definition criteria, obligations of an entrepreneur and his/her responsibility;

· to stipulate the power energy and natural gas with conception of a product;
· I consider it not adequate 3-rd clause of the Article 1011 in which the manufacturer is considered as

seller, leaser, when the status of a manufacturer may involve grantor, contractor;
· To specify which requirement becomes in void following ten years terms in second clause of the Article

1015;
· To introduce the main provisions in civil code in connection with responsibility for damage caused by

poor quality products, their settlement in details will be carry out according of varieties of the products in
regulating special normative acts;

· In connection with legal regulation of the institution on responsibility for damage caused by poor
quality products it is desirable to specify the principles of agreement and delict responsibility;

· To establish the sole system of terms which will give opportunity in future to talk about protection of
consumers rights, either about creation of sub-field of civil law or will help us to overcome the complications
which exist in various explanations of active terms in this sphere;

· It is desirable to establish in this sphere the responsibility without blame while it is connected with harm
to  human health poor quality product and threatens the life.

· on the base of material and procedural norms of civil law to distribute the proving charges between the
sides;

At the current stage the definition of an institution on responsibility for damage caused by poor quality
products is one of the actual issues. I hope that taking into account the above mentioned recommendations
and suggestions will make the certain contribution in settlement of legal mechanism of above problem.

In conditions of market relations the top requirement which should be met by any product exposed in the
market is the product safety (harmless) principle. Any manufacturer is obliged to bring into consumer‚s
market the product which is harmless for health and life and to cope honestly with protection of consumers
rights. The state is obliged to create guarantees for legal protection for the subjects participants of economic
relations.

According of norms established in international practice, the quality is considered as showing of
competitiveness ability. Regulation of quality less implies the state interference and the most important
subject of care is provision of product safety. Therefore it is important to regulate the issues connected with
quality in scope of civil law. As to safety of a product it is necessary to state strict measures for responsibility
of criminal and administrative law.



82

nino ZnelaZenino ZnelaZenino ZnelaZenino ZnelaZenino ZnelaZe

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo

universitetis iuridiuli fakultetis doqtoranti

qonebis ukanono mflobelobidan gamoTxovisa
da sakuTrebis uflebis dacvis

samarTlebrivi problemebi

mne jus hominium causa constitutum est (((((samarTali adamianTa

sakeTildReod unda iqmnebodes)

sakuTrebis ekonomikuri urTierTobebi warmoadgens nebismier sazogadoebis ganviTarebis
safuZvels, xolo samarTlebrivi regulireba warmoiSoba da arsebobs rogorc am
urTierTobebis mareglamentirebeli da damcavi samarTlis normaTa sistema. saqarTveloSi
sakuTrebis arsebobis da dacvis fundamentur garantias qmnis saqarTvelos konstituciis
21-e muxli, romlis Tanaxmad, sakuTreba da memkvidreobis  ufleba aRiarebuli da
uzrunvelyofilia. sakuTrebis dacva xorcieldeba samarTlis TiTqmis yvela dargiT,
magram, maT Soris, mTavari adgili samoqalaqo samarTals ukavia. sakuTrebis uflebis
dacvis samoqalaqo-samarTlebriv meqanizmad tradiciulad aRiarebulia sanivTo-
samarTlebrivi sarCelebis sistema. yovel maTgans am sistemaSi aqvs Tavisi funqcia,
mimarTuli mesakuTris garkveuli uflebamosilebis dasacavad. amasTan, yoveli maTgani
uzrunvelyofs sakuTrebis subieqturi uflebis iurisdiqciul dacvas. sakuTrebis
uflebis dacvis samoqalaqo-samarTlebriv saSualebebs Soris gansakuTrebuli adgili
ukavia qonebis sxvisi ukanono mflobelobidan gamoTxovis sarCels – savindikacio
sarCels (vim dicere). dReisaTvis savindikacio sarCels icnobs mravali qveynis samarTali,
Tavdapirvelad ki is romis samarTalSi warmoiSva.  nivTze sakuTrebis uflebis
warmoSobisaTvis, romis samarTlis mixedviT, saWiro iyo nivTis gadacema – tradicio.
magram sakuTrebis ufleba gadadioda mxolod maSin, rodesac nivTis gadamcemi piri
WeSmariti mesakuTre iyo. Tu es ase ar iyo, magaliTad, rodesac nivTi gayiduli an
gadacemuli iyo im piris mier, romelsac is mieca sargeblobaSi, Sesanaxad da a.S.,
keTilsindisieri SemZenic ki ver iZenda sakuTrebis uflebas nivTze da WeSmarit
mesakuTres SeeZlo misi ukan dabruneba - `ubi rem meam invenio, ibi vindico~, anu `sadac
vpoulob Cems nivTs, iq vaxden mis vindicirebas~. romis samarTali amas logikurad
xsnida: vinaidan nivTis gadamcem pirs ar hqonda masze sakuTrebis ufleba, maSasadame
sakuTrebis ufleba ver eqneboda verc nivTis mimReb pirs – `nemo ad alium plus juris
transferre potest, quam ipse habet~, rac niSnavs imas, rom aravis ar SeuZlia sxvas gadasces
imaze meti ufleba, rac mas TviTon gaaCnia.1 savindikacio sarCeli SeiZleba wardgenili
yofiliyo im SemTxvevaSi, rodesac piri daamtkicebda, rom igi iyo sxvis mflobelobaSi
arsebuli nivTis mesakuTre da, aqedan gamomdinare, moiTxovda mis ukan dabrunebas.
amasTanave, vinaidan nivTi mosargeblis iyo, mas ekisreboda mtkicebis tvirTi (onus
probandi), xolo mopasuxe Tavisufldeboda mtkicebisagan, radgan mis sasrgeblod

1 http://civil.consultant.ru  Ï îêðîâñêèé È.À .“ Îñíîâíûå ïðîáëåìû ãðàæäàíñêîãî ïðàâà”, ñòð. 2.
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metyvelebda TviT nivTis flobis faqti. keTilsindisieri mflobeli mesakuTres nivTis
garda ubrunebda nayofsac, romelic miRebuli iyo nivTis aramarTlzomieri flobis
mTeli drois ganmavlobaSi, maSin, rodesac, keTilsindisieri mflobeli abrunebda mxolod
im nayofs, romelic miRebuli iyo savindikacio sarCelis wardgenis Semdeg. nivTi
mesakuTres ubrundeboba mflobelis keTilsindisierebis miuxedavad, vinaidan romis
samarTali idga SeuzRudavi vindikaciis principze. keTilsindisiereba mxedvelobaSi
miiReboda mxolod nayofis da ara nivTis mimarT.2

romis samarTlisagan gansxvavebiT Zveli germanuli samarTali sxva principze
idga – Hund muss Hand wahren, anu `xeli xelisaTvis pasuxs agebs”, rac niSnavda imas,
rom mxolod is nivTebi SeiZleba gamoTxovili yofiliyo mesame pirisagan, romlebic
mesakuTris mflobelobidan misi nebis sawinaaRmdegod gavida, xolo is nivTebi, romlebic
pirs nebayoflobiT gadaeca da Semdeg mis mierve gasxvisebul iqna, mesakuTrisaTvis
sabolood ikargeboda. aRsaniSnavia, rom romis samarTlis gavleniT es principi
garkveuli droiT daviwyebas mieca, magram Semdeg kvlav aRdga.3

safrangeTis samoqalaqo kodeqsi ar iTvaliswinebs normebs savindikacio da
negatoruli sarCelebis Sesaxeb. es normebi SemuSavebulia doqtriniT da sasamarTlo
praqtikiT samoqalaqo da samoqalaqo-saproceso kodeqsebis ganmartebis Sedegad.
germaniis samoqalaqo kodeqsSi aseTi normebi SemuSavebuli da ganTavsebulia mesame
wignis meoTxe TavSi (mux. 985-e, 1004-e). Camoyalibebulia saerTo wesi: `mesakuTres
ufleba aqvs, mosTxovos mflobels nivTis dabruneba” (mux. 985-e). mflobels ufleba
aqvs, uari ganacxados nivTis dabrunebaze, Tu mas gaaCnia flobis ufleba mesakuTresTan
mimarTebaSi. rogorc safrangeTis samoqalaqo kodeqsi, ise, germaniis samoqalaqo
kodeqsi mflobelisaTvis adgens sakuTrebis uflebis prezumfcias. mflobelis sakuTrebis
uflebis prezumfcia SeiZleba uaryofil iqnes mesakuTris mier, Tu is SeZlebs
mopasuxis mier nivTis flobis arasamarTlebriv xasiaTis damtkicebas. Tu mflobelma
nivTi miiRo ara mesakuTrisagan, aramed sxva pirisagan, maSin pirvelxarisxovani
mniSvneloba aqvs im faqts, Tu rogor moqmedebda mflobeli nivTis SeZenisas –
keTilsindisierad Tu arakeTilsindisierad, e.i. icoda an unda scodnoda, rom nivTis
gamsxvisebeli ar iyo mesakuTre an mas ar hqonda sakuTrebis gadacemis ufleba.
ukanono, arakeTilsindisier mflobelisagan mesakuTres yvela SemTxvevaSi aqvs nivTis
ukan gamoTxovis ufleba. mesakuTres ufleba aqvs, keTilsindisier mflobelisagan
gamoiTxovos nivTi, Tu is moparul an dakargul iqna anda sxvagvarad gavida misi
mflobelobidan.

safrangeTis samoqalaqo kodeqsi adgens, rom, Tu nivTi dakargul an moparul iqna,
yofil mflobels nivTis gamoTxova SeuZlia 3 wlis ganmavlobaSi dakargvis an
moparvis dRidan im pirisagan, visTanac mas aRmoaCens. magram am ukanasknels aqvs
ukumoTxovnis ufleba im pirisadmi, visganac man es nivTi miiRo. dadgenilia, rom, Tu
mflobeli nivTs iyidis bazarze an sajaro gayidvis wesiT an im gamyidvelisagan,
romelic yidis analogiur nivTebs, maSin mesakuTres SeuZlia moiTxovos am nivTis
dabruneba mxolod mflobelisaTvis im safasuris gadaxdis Semdeg, rac mas es nivTi
daujda (safrangeTis samoqalaqo kodeqsis 2280-e muxli).

2 È î ô ôå Î .Ñ. ,  Ìóñèí Â.À. “ Îñ í îâû  ðè ìñêîãî ãðàæäàíñêîãî  ïðàâà”,  Ë.1974ã. ñòð. 78,79.
3  http://civil.consultant.ru  Ï îêðîâñêèé È.À. ,óê.ñî÷. òàì æå.
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nivTis dabrunebis garda, mesakuTres ufleba aqvs, nivTis gamoyenebis Sedegad
miRebul Semosavalze an savaraudo Semosavalze (987-e mexli) da aseve danakargze
nivTis gauaresebis, ganadgurebis Sedegad an misi sxva mizeziT miuReblobis gamo
arakaTilsindisieri flobis Setyobis momentidan. safrangeTis samoqalaqo kodeqsis
Tanaxmad, anazRaurebas eqvemdebareba nivTis flobis mTeli drois ganmavlobaSi gaweuli
xarjebi (safrangeTis samoqalaqo kodeqsis 1381-e muxli).4

saerTo samarTlis sistemis ganviTarebis specifikidan gamomdinare, sakuTrebis
uflebis dacvas inglissa da aSS-Si garkveuli Tavisebureba axasiaTebs. es Tavisebureba,
upirveles yovlisa, gamoixateba imaSi, rom sakuTrebis uflebis dacva xorcieldeba
samarTaldarRvevebidan gamomdinare saerTo sarCelebiT (torts), romlebic uflebas
aZlevs mosarCeles rogorc fulad kompensaciaze, ise, TviT nivTis gamoTxovaze.
yvelaze gavrcelebulia sarCeli mflobelobis uflebis darRvevidan gamomdinare
(trespass) da sarCeli qonebiT sargeblobis pirobebis darRvevis winaaRmdeg, romelsac,
Tavis mxriv, uwodeben sarCels mavneblobidan gamomdinare (nuisanse). magram es sarCelebi
agebulia rogorc mflobelobiTi da ara sakuTrebiTi xasiaTis sarCelebia.5

ruseTis federaciis samoqalaqo kodeqsis 301-e da 302-e muxlebi eZRvneba qonebis
vindikaciis sakiTxs. 301-e muxli vindikacias gansazRvravs rogorc sakuTrebis dacvis
saSualebas. es aris aramflobeli mesakuTris sarCeli mflobeli aramesakuTris
mimarT individualuri niSnebiT gansazRvruli qonebis ukanono mflobelobidan
gamoTxovis Sesaxeb. 302-e muxli zRudavs mesakuTris mier Tavisi qonebis sxvisi
ukanono mflobelobidan gamoTxovis SesaZleblobas. Tu SemZeni keTilsindisieria,
mesakuTres mxolod maSin aqvs ufleba, gamoiTxovos qoneba, rodesac is mesakuTris an
sxva uflebamosili piris mflobelobidan gavida maTi nebis sawinaaRmdegod. Tu
mesakuTris moqmedebaSi gamoxatulia misi neba, gadasces qoneba sxva pirs, es gamoricxavs
mis gamoTxovas keTilsindisieri mflobelisagan.6

sainteresoa, rom sabWoTa samoqalaqo samarTali adgenda vindikaciis SezRudvas
mxolod im qonebis mimarT, romelic moqalaqeebs ekuTvnodaT. SezRudva ar vrceldeboda
saxelmwifo qonebaze, kolmeurneobebis, kooperativebisa da sazogadoebrivi organizaciebis
qonebaze. vindikaciis SezRudva aseve vrceldeboda im nivTebze, romlebic SeZenili
iyo sakomisio maRaziebSi.7

saqarTvelos moqmedi kanonmdeblobis, kerZod, samoqalaqo kodeqsis 172-e muxlis
pirveli nawilis Sesabamisad, mesakuTres SeuZlia mflobels mosTxovos nivTis ukan
dabruneba, garda im SemTxvevebisa, roca mflobels hqonda am nivTis flobis ufleba.
Sesabamisad, savindikacio sarCelis wardgenisaTvis saWiroa, rom mesakuTre moklebuli
iyos Tavis nivTze batonobis SesaZleblobas am nivTis misi mflobelobidan gasvlis
Sedegad. aseve aucilebelia, rom nivTi fizikurad arsebobdes sxva piris mflobelobaSi,
radgan, Tu nivTi ganadgurebul, dakargul an gadamuSavebul iqna, maSin mesakuTres
SeuZlia waradginos ukve ara savindikacio sarCeli, aramed sarCeli zianis miyebenidan
gamomdinare. rogorc wesi, vindicirebas eqvemdebareba individualuri niSnebiT gansazRvruli

4 Â. Â. Áåç áàõ, Â. Ê. Ïó÷èíñêèé  “Ãðàæäàíñêîå è òîðãî âîå ïðàâî çàðóáåæíûõ ñòðàí”,  Ì. 2004 ã. ñòð. 242,243.
5 Å.À.Âàñèëüåâ, À.Ñ.Êî ì àðîâ “Ãðàæäàíñêîå è òîðãî âîå ïðàâî çàðóáåæíûõ ñòðàí”, ò.1, Ì. 2004 ã. ñòð. 377,378.
6  Î .À .Ñàäèêî â “ Ê î ì ì å í òàðèé ê Ãðàæäàíñêî ìó êî äåêñó ÐÔ”,  Ì. 1997 ã. ñòð.548, 549.
7  Î . Ñ .  È î ô ôå “ Ê î ì ì å í òàðèé ê  ÃÊ  ÐÑÔÑÐ”, Ì. 1970 ã. ñòð. 228.
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nivTi, rac TviT am sarCelis Sinaarsidan gamomdinareobs. vindikaciis ufleba aqvs nivTis
mesakuTres, xolo mopasuxed gamodis nivTis faqtobrivi mflobeli. sadavo nivTi warmoadgens
savindikacio sarCelis sagans. aRsaniSnavia, rom ukanono mflobelobidan nivTis ukan
dabrunebis SesaZleblobas keTilsindisieri mflobelis mier iTvaliswinebs samoqalaqo
kodeqsis 160-e muxli, magram aseTi sarCeli atarebs ara sakuTrebiT, aramed, mflobelobiT
xasiaTs da, amdenad, savindikacio sarCelad ar unda iqnes miCneuli.8

im SemTxvevebSi, rodesac qoneba im piris mflobelobaSia, romelmac is
aramarTlzomierad miiRo, savindikacio sarCelis dakmayofilebis aucilebloba aranair
eWvs ar unda iwvevdes. sakiTxi rTuldeba maSin, rodesac nivTi im piris mflobelobaSia,
romelmac is SeiZina arauflebamosili pirisagan. am dros koliziaSi modis mesakuTris
da nivTis mflobelis interesebi,  warmoiSoba  keTilsindisieri SeZenis sakiTxi,
romelsac  aregulirebs samoqalaqo kodeqsis 187-e muxli. aRniSnuli muxlis
pirveli nawilis Tanaxmad, SemZeni xdeba nivTis mesakuTre maSinac, rodesac gamsxvisebeli
ar iyo nivTis mesakuTre, magram SemZeni am faqtis mimarT keTilsindisieria. moqmedi
norma keTilsindisierad ar miiCnevs im  SemZens, romelmac icoda an unda scodnoda,
rom gamsxvisebeli ar iyo mesakuTre. vinaidan kanonmdebeli iyenebs gamonaTqvams _
`unda scodnoda”, gamodis, rom SemZenma unda ganaxorcielos damatebiTi aqtiuri
moqmedeba nivTze arsebuli informaciis mosapoveblad. aqedan gamomdinare, Tu garigebis
dadebis faqtobrivi garemoebebi iZleva gonivruli eWvis SesaZleblobas, maSin bralis
nebismieri formis arseboba unda metyvelebdes SemZenis arakeTilsindisierebaze. amasTan
aRsaniSnavia, rom keTilsindisierebis faqti unda arsebobdes nivTis gadacemamde, e.i.
Tundac pirma nivTis gadacemis Semdeg gaigos, rom nivTis gamsxvisebeli ar iyo
mesakuTre, is mainc keTilsindisier SemZenad CaiTvleba.

Tu qoneba mflobelis mier keTilsindisierad da sasyidliT aris SeZenili, misi
gamoTxova mesakuTris mier damokidebulia imaze, Tu rogor gavida es qoneba mesakuTris
mflobelobidan. mesakuTres mxolod maSin aqvs qonebis ukan gamoTxovis ufleba,
rodesac es qoneba misi an uflebamosili piris nebis sawinaaRmdegod gavida
mflobelobidan. amasTan, Cveni kanoni (saqarTvelos samoqalaqo kodeqsis 187-e muxlis
me-2 nawili) gansazRvravs mflobelobidan qonebis gasvlis or SemTxvevas – dakargvas
an moparvas, rac TavisTavad aris aseTi SemTxvevebis mxolod miaxloebuli CamonaTvali.
gasaTvaliswinebelia isic, rom nivTis gamoTxovis SesaZlebloba ar aris dakavSirebuli
mesakuTris iseT qmedebasTan, raSic mas brali ar miuZRvis. ase rom ar iyos, gamovidoda,
rom mesakuTres samoqalaqo-samarTlebrivi pasuxismgebloba sakuTari Tavis winaSe
ekisreba. rac Seexeba usasyidlod miRebul moZrav qonebas, is dabrunebas eqvemdebareba.
am SemTxvevaSi urTierTobis mTel konstruqcias gansazRvravs nivTis SeZenis xasiaTi.
usasyidlo SeZenisas nivTi CamoerTmeva keTilsindisier SemZens.9

8 mflobelis mier qonebis gamoTxovis Sesaxeb sarCelis iuridiuli bunebis sakiTxi sadavo
xasiaTs atarebs. mecnierTa erTi nawilis azriT, aseTi sarCeli unda dakvalificirdes rogorc
savindikacio (Òî ëñòî é  Þ .Ê.Ñîáñòâåíí îñòü è î ïåðàòèâíîå óïðàâëåíèå/ / Ïð îáëåìû ãðàæäàíñêîãî  ïðàâà / Ï îä

ðåä.Þ.Ê.Òî ëñòîãî,À.Ê.Þð÷åíêî,Í.Ä.Åãî ð î âà.Ë.1987 Ñ.102-103), mecnierTa meore nawilis azriT, aseTi
sarCeli savindikacio sarCelis mxolod xasiaTs atarebs, magram aseTi ar aris (Ñîâåòñêîå
ãðàæäàíñêîå ïðàâî / Ï îä ðåä.Î.À.Êðàñàâ÷èêî âà. Â 2 ò. Ì. 1985. Ò.1 Ñ.408).
9 b.zoiZeb.zoiZeb.zoiZeb.zoiZeb.zoiZe “qarTuli sanivTo samarTali”, meore gamocema, Tb. 2003w. gv. 98.
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 qonebis gamoTxovisas problema warmoiSoba maSin, rodesac is mesakuTris
mflobelobidan misi nebiT gadis. Tu, magaliTad, mesakuTre Tavis qonebas gadascems
damqiravebels, xolo es ukanaskneli qonebas keTilsindisier SemZenze gayidis, savindikacio
sarCeli dakmayofilebas ar eqvemdebareba. Aamdenad, SeiZleba iTqvas, rom erTmaneTTan
winaaRmdegobaSi modis mesakuTris da keTilsindisieri mflobelis interesebi da
kanoni upiratesobas keTilsindisieri SemZenis interesebis dacvas aniWebs. Tu ratom
aniWebs kanoni keTilsindisieri SemZenis interesebs upiratesobas, am sakiTxTan dakavSirebiT
iuridul literaturaSi gansxavavebuli mosazrebebi arsebobs. kerZod, arsebobs ramdenime
Teoria – `mesakuTris bralis”, `naklebi borotebis” da `moCvenebiTi uflebis”.

`mesakuTris bralis” Teoriis Tanaxmad, nivTis aramarTlzomier gasxvisebaSi Tavad
mesakuTre aris damnaSave. mesakuTre valdebuli iyo,  ufro gulisxmierad aerCia
Tavisi kontragenti, keTilsindisier SemZens ki ar miuZRvis brali imaSi, rom mesakuTrem
Tavisi nivTi miando arasaimedo partniors. aqedan gamomdinare, yvela uaryofoTi
Sedegi unda gadavides mesakuTreze. ¿

`naklebi borotebis” Teoriis warmomadgenlebis azriT, interesTa koliziis sakiTxi
unda gadawydes im piris sasargeblod, romelsac aqvs meti SesaZlebloba, daicvas
sakuTari interesebi (mesakuTres an keTilsindisier SemZens).

`moCvenebiTi uflebis” Teoriis Sesabamisad, Tu nivTi imyofeba aramesakuTris faqtobriv
mflobelobaSi, es qmnis mflobelis mesakuTred yofnis moCvenebiTobas. mesame pirebs
ar SeuZliaT aRmoaCinon, rom mflobeli ar aris mesakuTre. saqonelbrunvis usafrTxoeba
moiTxovs ndobas am garegnul faqtobriv gamoxatulebisadmi da, aqedan gamomdinare,
sakuTreba SeiZleba SeZenil iqnes, aseve, im pirisagan, romelic qmnis mxolod sakuTrebis
uflebis arsebobis moCvenebiTobas.10 Cveni azriT, aRniSnuli Teoriebi bolomde ver
xsnian vindikaciis SezRudvis arss. maTSi keTilsindisieri SemZenis interesebis
dacvis aucilebloba axsnilia samarTlianobis principidan gamomdinare. ukve ori
aTas welze metia, rac savindikacio sarCeli arsebobs. vandikaciis SezRudva SemoRebul
iqna mxolod garkveul istoriul etapze. vfiqrobT, rom keTilsindisieri SemZenis
interesebis dacvas safuZvlad udevs ara imdenad samarTlianobis principi, ramdenadac
praqtikuli mosazrebebi. vindikacia SezRudulia ara keTilsindisieri SemZenisaTvis,
aramed saqonelbrunvis interesebisaTvis, rogorc amas a. raxmiloviCi aRniSnavda,
`saqonelbrunvis gamyarebis aucilebloba safuZvlad udevs vindikaciis SezRudvas”.11

amasve ambobs profesori zoiZe: `sakiTxis aseTi gadaWra nakarnaxevia samoqalaqo
brunvis simyaris moTxovnebidan. garda amisa, mas bevrad gansazRvravs urTierTobis
formalur-iuridiuli mxare”.12 gamodis, rom nivTbrunvis daCqarebis mizniT xdeba
nivTebze arsebuli uflebebis legitimurobis minimizacia imdenad, rom nivTis pyrobis
faqti sakmarisia piris uflebamosilad  cnobisaTvis nivTis gasxvisebaze. magram amiT
xom ar xdeba nivTbrunvis interesebis sasargeblod da kanonmdeblis mxardaWeriT
samarTlianobis principisagan ukan daxeva, samarTlianobisagan, romelic, Cadebulia

10 Á.Á .×åðå ïàõè í  “Þðèäè÷åñêàÿ  ïðèð îäà  è  îá îñ í îâà íèå  ïðè îáðåòå íèÿ  ïðàâà  ñ îáñòâå í í îñòè  îò
í åóïðàâî ì î÷å í í îãî  ïðèîáðåòàòåëÿ”, ó÷. çàïèñêè Ñâåðäëî âñêîãî þðèäè÷åñêîãî èíñòèòóòà 1947 ã. ò. 2.
11 À.Â. Ð à õ ì è ëî â è ÷  “ Î  ï ð à âå ñî áñòâå í í î ñ ò è  í à  âå ù ü ,  îò÷óæ ä å í í ó þ  í åóð ï à âî ì î÷ å í í û ì  ë è öî ì
äîáðîñîâåñòíîìó ïðèîáðåòàòåëþ”, Ïðîáëåìû ñîâðåìåííîãî ãðàæäàíñêîãî ïðàâà, Ì. ñòð. 131.
12 b.zoiZeb.zoiZeb.zoiZeb.zoiZeb.zoiZe, miT. naSromi gv. 98
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TviT sityva `samarTalSi”? sakiTxis iuridiul aspeqtebs, rom arc SevexoT, nivTis
Rirebuleba ganisazRvreba ara mxolod misi sabazro RirebulebiT. nivTi, miT umetes,
uZravi, SeiZleba ukavSirdebodes adamianis, misi axloblebis cxovrebis mniSvnelovan
momentebs, mogonebebs, garkveul grZnobebs. keTilsindisieri SemZenisaTvis ki amas
SeiZleba arc hqondes aranairi mniSvneloba. iuridiuli TvalsazrisiT, SezRuduli
vindikaciis principi, romelic Cadebulia Cvens kanonSi, koliziaSi modis samoqalaqo
kodeqsis sxva normebTan. magaliTad, samoqalaqo kodeqsis 102-e muxli gansazRvravs
arauflebamosili piris mier sagnis gankargvis sakiTxs – `sagnis gankargva
arauflebamosili piris mier namdvilia, Tuki igi xorcieldeba uflebamosili piris
winaswari TanxmobiT. gankargva xdeba namdvili, Tu uflebamosili piri mas moiwonebs”.
am muxlis komentarSi vkiTxulobT: `roca gankargvas axdens arauflebamosili piri,
maSin is moklebulia saWiro Zalauflebas sagnis gankargvaze. ase, magaliTad, aramesakuTre
gaasxvisebs an datvirTavs sxvis kuTvnil nivTebs; piri, romelic araa kreditori,
moaxdens sxvisi moTxovnis daTmobas, Tuki es xdeba uflebamosili piris winaswari
nebarTviT, maSin aseTi gankargvebi namdvilad CaiTvleba.”13 gamodis, rom garigebebis
maregulirebeli normebiT nivTis gankargva arauflebamosili piris mier aris baTili,
xolo samoqalaqo kodeqsis 187-e muxlis Tanaxmad _ namdvili. am sakiTxTan dakavSirebiT
o. skvorcovi aRniSnavs: “xarvezebs vindikaciis wesis konstruirebaSi Tanamedrove
civilur modelSi mivyavarT imisaken, rom xdeba sakuTrebis uflebis usafuZvlo
SeZenis legitimacia iuridiulad iseT xarvezian faqtebze dayrdnobiT, rogoricaa
baTili garigebebi”.14 sxva magaliTi SeiZleba moviyvanoT valdebulebiTi samarTlidan.
samoqalaqo kodeqsis 381-e muxlis Tanaxmad, Tu xelSekrulebis sagania individualurad
gansazRvruli nivTi, kreditori ar aris valdebuli, miiRos sxva nivTi, Tundac ufro
maRali Rirebulebis mqone. rogorc am muxlis komentarSia aRniSnuli, roca garigebis
sagani individualuri nivTia, Sesrulebis sagansac mxolod es nivTi warmoadgens.
Aaxali sagniT misi Sesruleba, Sesrulebis sagnis Secvla iqneba. Aanalogiur danawess
Seicavs samoqalaqo kodeqsis 379-e muxli, kerZod, masSi naTqvamia: `kreditori ar
aris valdebuli, miiRos sxva Sesruleba, garda imisa, rac xelSekrulebiT iyo
gaTvaliswinebuli. es wesi moqmedebs maSinac, roca Sesruleba didi Rirebulebis
mqonea.” samoqalaqo kodeqsis 187-e muxlis Sesabamisad ki kreditors erTmeva ufleba,
moiTxovos nivTis ukan gamoTxova da eZleva SesaZlebloba, miiRos mxolod am nivTis
Rirebuleba im pirisagan, romelmac aramarlTzomierad gankarga igi, rac aSkara
winaaRmdegobaSi modis zemoaRniSnul muxlebTan.

aRsaniSnavia, rom SezRuduli vindikaciis principi winaaRmdegobaSi modis sisxlis
samarTlis normebsa da principebTan. amis Taobaze aRSfoTebas gamoxatavdnen germaneli
kriminalistebi – bindingi da mengeri. bindingis azriT, aRniSnuli principi koliziaSi
modis sisxlis samarTalTan (igi xels uwyobs sxvadasxva saxis gaflangvas) da
saerTod ewinaaRmdegeba samarTlianobas: ar arsebobs aranairi safuZveli imisaTvis,
raTa upiratesoba mivaniWoT keTilsindisier SemZens mesakuTresTan SedarebiT, romelic,
Tavis mxriv, aseve aris keTilsindisieri SemZeni da amasTanave _ ufro adrindeli.
mengeri am principSi xedavda arsebul eqspropriacias, romelic moqmedebs savaWro

13 saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, Tb. 1999w. gv. 274.
14 Î .Þ .  Ñêâî ð ö î â  “Âåùíûå èñêè â ñóäåáíî-àðáèòðàæíîé ïðàêòèêå”, Ì. 1998 ã. ñòð. 59.
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brunvis Tavisuflebis uzrunvelyofisaTvis.15 samoqalaqo kodeqsis 187-e muxlis me-
2 punqtis Tanaxmad, moZravi nivTis SemZeni ver iqneba keTilsindisieri, Tu mesakuTrem
es nivTebi dakarga, mopares an misi nebis winaaRmdeg sxvagvarad gavida misi mflobelobidan.
`sxvagvarad gasvlaSi” SeiZleba vigulisxmoT sisxlis samarTlis iseTi danaSaulebi,
rogoricaa Zarcva, miTviseba, yaCaRoba, TaRliToba. magaliTad, TaRliTobis dros mesakuTre
Tavis nivTs gadascems TaRliTs motyuebis Sedegad, magram, Tavisi nebiT. mesakuTres
ar SeiZleba daekisros pasuxismgebloba imisaTvis, rom mas ar hqonda saTanado
gamWriaxoba, raTa gamoecno TaRliTi. samoqalaqo kodeqsis 187-e muxlis Tamaxmad,
maS ratom erTmeva kreditors ufleba, nivTi ukan gamoiTxovos da eZleva SesaZlebloba,
miiRos mxolod am nivTis Rirebuleba im pirisagan, romelmac aramarlTzomierad
gankarga igi? gamodis, rom sakiTxi sisxlis samarTalsa da samoqalaqo samarTalSi
sxvadasxvagvarad wydeba – erT SemTxvevaSi qonebis aramarTlzomieri gankargva SeiZleba
Sefasdes sisxlis samarTlebriv danaSaulad, xolo meore SemTxvevaSi _  marTlzomier
qmedebad.

yovelive zemoaRniSnulidan gamomdinare SeiZleba iTqvas, nivTis sxvisi ukanono
mflobelobidan gamoTxovis institutis arseboba uaRresad mniSvnelovania, magram
saqarTvelos samoqalaqo kodeqsis 187-e muxli da masSi Cadebuli principi ar aris
unaklo da ar SeiZleba saqonelbrunvis daCqarebis interesebisaTvis Tvalis daxuWva
imaze, rom kanonmdeblis mxardaWeriT moxdes erTi piris sakuTrebis uflebis xelyofa
meore piris sasargeblod.

15 http://civil.consultant.ru  Ï îêðîâñêèé È.À. óê. ñî÷. ñòð.3.
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NINI DZNELADZE
Competitor for Doctor‚s Degree of Law Faculty
of Tbilisi State University Assistant to Professor

LEGAL PROBLEMS CONNECTED WITH REQUIREMENT TO RETURN
THE PROPERTY FROM ILLEGAL  OWNERSHIP AND PROTECTION

THE PROPERTY RIGHTS

The fundamental safeguard for defense and existense of property in Georgia represents Article
21 of Constitution of Georgia, whereupon the property and inheritance right is acknowledged and
ensured. Defense of property is implemented according to almost all fields of Law, however the
main focus is made to civil law. Among civil legal tools of property defense the special place is
occupied by the  suite on requirement to return the property from illegal ownership – vindication
claimant (lat. vim. dicere).

The issue to require the property from illegal ownership in Georgia is regulated by the article
172. Based on the content of the mentioned article in case when the property is in the ownership
of the person, who has obtained it in illegal order the necessity of meeting of vindication claimant
shouldn‚t cause any doubts. But the item becomes complicated when the thing is in the ownership
of the person who had acquired it from unauthorized person. At the same time the interests of the
owner and possessor come to collision. In connection with the above issue in juridical interests
there are many theories – “owner guilt”, “less abuse” and “apparent right”, but the mentioned
theories don‚t interpret completely the essense of vindication limits, the defence necessity of interests
of decent purchaser is explained from the principles of justice though defense of interests of dicent
purchaser is really the foundation not only to principles of justice but practical insight.

The principle of limited vindication which is envisaged by Georgian Civil Code comes into
collission with other norms e.g. Articles 102,381 and 379.

Principle of limited vindication comes into contrast with other criminal norms and principles.
Therefore  we may assume that existence of the Institute on Requirement of Property ftom

illegal ownership is an important item. However Article 187 of Georgian Civil Code and its principle
is not flawless and it shouldn‚t be right to close eyes infront of the fact that by the support of
enactor one person property rights may be encroached in favor of another person.
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saqorwino-saojaxo urTierTobebis zogierTi
koliziuri sakiTxis regulirebis Taviseburebani

saerTaSoriso kerZo samarTalSi

SesavaliSesavaliSesavaliSesavaliSesavali

 ojaxi – rTuli sazogadoebrivi warmonaqmnia. sazogadoebis ganviTarebasTan erTad
ojaxma ganicada mniSvnelovani transformacia, romelic Seexo rogorc mis formas,
ise _ Sinaarss. misi wevrebi ara mxolod yofiTi problemebiTa da sakiTxebiT arian
erTmaneTTan dakavSirebuli, aramed es urTierTobebi TiToeuli maTganisaTvis warmoSobs
garkveul iuridiul Sedegebs, rac TavisTavad moiTxovs maT samarTlebriv mowesrigebas.

saqorwino-saojaxo urTierTobebis sfero ara mTlianad, aramed nawilobriv Sedis
saerTaSoriso kerZo samarTlis regulirebis sferoSi. aRniSnuli ganpirobebulia
imiT, rom saqorwino-saojaxo urTierTobebs gaaCnia rogorc kerZo samarTlebrivi,
ise-sajaro samarTlebrivi datvirTva (samoqalaqo aqtebis saxelmwifo registraciis
wesi, monacemebis Senaxvis vada, pirobebi da sxva analogiuri sakiTxebi), magram
gasaTvaliswinebelia is faqti, rom saerTaSoriso kerZo samarTali aregulirebs
mxolod saerTaSoriso xasiaTis kerZo samarTlebriv urTierTobebs.

saerTaSorio kerZo samarTlis mniSvneloba sagrZnoblad izrdeba XX saukunis
Sua wlebidan. aRniSnuli ganpirobebulia sxvadasxva mizezebiT: saerTaSoriso vaWroba,
mogzauroba, komunikacia, mosaxleobis migracia. magram cxovrebiseuli urTierTobebis
internacionalizacias ar sdevs saerTaSoriso kerZo samarTlis internacionalizacia:
`ar arsebobs erTiani saerTaSoriso kerZo samarTali, arsebobs gansxavavebuli
nacionaluri samarTlebrivi sistemebi, romlebic gamoyenebul unda iqnes nacionaluri
sasamarTloebis mier saqmis saerTaSoriso faqtobrivi garemoebebis arsebobisas”1 _
aRniSnavs germaneli mecnieri hofmani. Tumca saxelmwifoebi cdilobdnen da cdiloben
saojaxo samarTlis sferoSi Semavali calkeuli sakiTxebis universalur unificirebas,
magram saojaxo samarTlebrivi urTierTobebi maTi socialuri, kulturuli, religiuli
Taviseburebebis gaTvalisiwnebiT materialuri regulirebis srul unificirebas
SeuZlebels xdis. amis Sedegi aris is, rom koliziur regulirebas saojaxo
samarTlebriv urTierTobebSi, romlebic datvirTulia ucxouri elementiT, uaRresad
didi mniSvneloba aqvs. koliziuri normis Sinaarsze aris damokidebuli gamosayenebeli
materialuri samarTali da am urTierTobis monawileebis uflebamovaleobaTa moculoba.
am TvalsazrisiT gansakuTrebuli mniSvneloba gaaCnia 1998 wels miRebul ̀ saerTaSoriso
kerZo samarTlis Sesaxeb” saqarTvelos kanons. am kanonis miRebiT Seiqmna aucilebeli
normatiuli baza saerTaSorio kerZo samarTlebrivi urTierTobebis regulirebisaTvis,
maT Soris, saojaxo samarTlis sferoSi.

1 Bernd von Hoffman “Internationales Privatrecht” München 1999, S.1-2.
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Tavi I. qorwinebis pirobebi da formaTavi I. qorwinebis pirobebi da formaTavi I. qorwinebis pirobebi da formaTavi I. qorwinebis pirobebi da formaTavi I. qorwinebis pirobebi da forma

§ 1. saqorwino-saojaxo urTierTobebis maregulirebeli statuti§ 1. saqorwino-saojaxo urTierTobebis maregulirebeli statuti§ 1. saqorwino-saojaxo urTierTobebis maregulirebeli statuti§ 1. saqorwino-saojaxo urTierTobebis maregulirebeli statuti§ 1. saqorwino-saojaxo urTierTobebis maregulirebeli statuti

 qorwinebis namdvilobis yvela piroba SeiZleba daiyos pirobebad, romlebic Seexeba
qorwinebis formas (formis pirobebi) da pirobebad, romlebic Seexeba saqorwino
uflebaunarianobas da qmedunarianobas. qorwinebis formis pirobebi – es aris pirobebi,
romlebic waeyeneba qorwinebis gaformebis proceduras. materialuri pirobebi – es
aris pirobebi, romlTa arseboba an ararsebobas ukavSirebda qorwinebis namdvilobis
sakiTxs. magram unda gaviTvaliswinoT isic, rom sxvadasxva qveynis samarTali SeiZleba
ar emTxveodes erTmaneTs im sakiTxSi, Tu rogori kvalifikacia unda mieces ama Tu
im moTxovnas.

saqorwino urTierTobebis reglamentaciisas qveynebis umravlesoba, garda musulmanuri
qveynebisa, emxroba monogamiis princips. magaliTad, safrangeTis samoqalaqo kodeqsi
adgens, rom qorwineba ar SeiZleba Sedges manam, sanam ar moxdeba wina qorwinebis
Sewyveta. saqarTvelos samoqalaqo kodeqsis 1120-e muxli krZalavs qorwinebas im
pirTa Soris, romelTagan erTi daqorwinebulia sxvasTan.  Sveicariisa da germaniis
samarTlis Tanaxmad, qorwineba iTvleba ararad, Tu darRveulia piris sxva qorwinebaSi
aryofnis materialuri piroba. rogorc Sveicariis, ise germaniis samarTali qorwinebis
ararad cnobisaTvis moiTxovs sasamarTlo gadawyvetilebis arsebobas. magram germaniis
samarTlis Tanaxmad, qorwineba im piris mier, romelic ukve imyofeba sxva qorwinebaSi,
cnobili iqneba ararad dasawyisidanve – ex tunc, xolo Sveicariis samarTlis Tanaxmad,
mxolod sasamarTlo gadawyvetilebis gamotanis momentidan _ ex nunc2.

qorwinebis sxva materialur pirobas warmoadgens dasaqorwinebel pirTa saqorwino
asaki, romelic sxvadasxva qveyanaSi SeiZleba sxvadasxva iyos. saqarTvelos samoqalaqo
kodesis 1108-e muxliT saqorwino asakad dawesebulia saerTo saqorwino asaki-18
weli, gamonaklis SemTxvevebSi ki 16 welia mSoblebis an sxva kanonieri warmomadgenlebis
winaswari werilobiTi TanxmobiT. Tanxmobaze mSoblebis an sxva kanonieri
warmomadgenlebis uaris SemTxvevaSi dasaqorwinebel pirTa Tanxmobis safuZvelze
daqorwinebis nebarTva SeiZleba gasces sasamarTlom.

qorwinebis kidev erTi materialuri piroba aris dasaqorwinebel pirTa Soris
naTesauri kavSiris ararseboba. saqarTvelos samoqalaqo kodeqsis 1120-e muxlis
Tanaxmad, dauSvebelia qorwineba pirdapiri aRmavali an daRmavali Stos naTesavebs
Soris, RviZl da, agreTve, araRviZl da-Zmas Soris, mSvilebelsa da naSvilebs Soris,
Tumca igive muxli ar krZalavs qorwinebas biZaSvilebsa da deidaSvilebs Soris.

qorwinebis umniSvnelovanesi piroba aris momaval meuRleTa Tanxmoba qorwinebaze.
saqarTvelos samoqalaqo kodeqsis 1107-e muxlis Tanaxmad, qorwinebisaTvis saWiro
piroba aris dasaqorwinebel pirTa Tanxmoba, romlis daucveloba iwvevs qorwinebis
baTilobas. magaliTad, iemenis saojaxo samarTlis normebis Tanaxmad, saqmrosa da
sacoles Tanxmoba qorwinebaze ara Tu aucilebelia, aramed saerTod ar aris saWiro.
arasrulwlovanis daqorwinebis sakiTxs aq wyvets meurve3.

2 Ë. Ï .À íóôðèåâà « Ìåæäóíàðîäíîå ÷àñòíîå ïðàâî » ,  Î ñî áåííàÿ ÷àñòü, Ì.2002ã. ñòð.546, 552.
3 Ë.Ð.Ñþêèÿéíå í  « Ìóñóëüìàíñêîå ïðàâî»,  Âî ïðîñû òåîðèè è ïðàêòèêè. Ì.1986ã. ñòð. 164.
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qorwinebis erT-erTi materialuri piroba aris meuRleTa sxvadasxva sqesisadmi
kuTvnileba. es piroba yovelTvis TavisTavad igulisxmeboda: qorwinebis ganmartebisas
praqtikulad yovelTvis aRniSnaven, rom es aris `qalisa da mamakacis kavSiri~.
miuxedavad amisa, amJamad arsebobs gamonaklisebic. magaliTad, holandiaSi, espaneTSi,
daniaSi, kanadaSi, safrangeTsa da  CexeTSi  daSvebulia qorwineba erTi sqesis pirTa
Soris.

imisaTvis, raTa saqorwino-saojaxo urTierTobebis regulirebisas Tavidan iqnes
acilebuli samarTlebrivi problemebi, aucilebelia am urTierTobebis maregulirebeli
marTlwesrigis swori arCeva, rac organulad ukavSirdeba statutis sakiTxs. statutis
cneba XII saukuneSi gaCnda da Tavdapirvelad igi kanonis (statut) mniSvnelobiT
gamoiyeneboda. statutis cnebasTan dakavSirebulia statuturi swavleba, romelic
gansxvavebuli Teoriuli orientaciiT me-19 saukunemde viTardeboda. aRsaniSnavia,
rom Tanamedrove samarTalSi statutis cneba ar iwvevs davas.  germaneli mecnieris
hofmanis Tanaxmad, statuti Tanamedrove saerTaSoriso kerZo samarTalSi ewodeba
samarTlebriv sistemas, romlis materialuri normebi, rogorc koliziur-samarTlebrivi
sabamis Sedegi, gamoiyeneba konkretuli saqmis garemoebebTan mimarTebaSi. statuti
aris Sedegi da ara koliziur-samarTlebrivi sabamis amosavali wertili4.

sxva germaneli mecnieri rauSeri aRniSnavs, rom, Tu dRevandel saerTaSoriso
kerZo samarTalSi saubaria statutze, igi aRar niSnavs kanons. piriqiT, am cnebaSi
gaigivebulia  marTlwesrigi, romelic gamoiyeneba konkretuli saqmis Semadgenlobidan
gamomdinare5.

rusi mecnieris mariSevas azriT, statuti ewodeba samarTlis koliziur normiT
gansazRvrul marTlwesrigs (qveynis kanons), romelic gamoiyeneba ucxouri elementiT
datvirTuli mTeli urTieTobis an misi nawilis mimarT6.

sxva sityvebiT rom vTqvaT, statuti aris im qveynis samarTlebrivi sistema,
romelzec miuTiTebs koliziuri norma da romelic awesrigebs konkretul
samarTalurTierTobas.

 sxvadasxva qveynebis kanonmdeblobaSi gamoiyeneba saqorwino-saojaxo urTierTobebis
regulirebisaTvis sxvadasxva koliziuri sabami. upirveles yovlisa, es aris fizikuri
piris kanoni (lex personalis), romlis nairsaxeobas warmoadgens fizikuri piris moqalaqeobis
kanoni (lex patriae, lex nationalis) da sacxovrebeli adgilis kanoni (lex domicili). magaliTad,
germaniis samoqalaqo kodeqsis Sesavali kanonis (EGBGB) me-13 muxlis Tanaxmad,
qorwinebis pirobebi TiToeul dasaqorwinebel pirTagan eqvemdebareba im qveynis samarTals,
romlis moqalaqeebic isini arian7. britaneTSi gamoiyeneba domicilis kanoni, magram
mis mimarT gasaTvaliswinebelia Semdegi Tavisebureba; inglisuri domicili gansazRvravs
ara konkretul adgilTan kavSirs, aramed garkveuli samarTlis moqmedebis sferos. d.
CeSiri Tavis naSromSi `saerTaSoriso kerZo samarTali~ aRniSnavs, rom domicilis
inglisuri koncefcia ufro axlos dgas moqalaqeobis koncefciasTan, vidre domicilis

4 Bernd von Hoffman, S.50.
5 Thomas Rauscher “Internationales Privatrecht” Heidelberg, 1999, S.9.
6 Ì à ð û ø å â à  Í . È .  «Ìåæäóíàðîäíîå ÷àñòíîå ïðàâî» Ì. 2000 ñòð. 418.
7 Einfûrungsgesetz zum Bûrgerlichen Gezetzbuche, Zivilrecht, Wirtschaftsrecht-Baden- Baden,  Auflage
1998/99.
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im koncefciasTan, romelic arsebobs kontinentze8. amave poziciaze dgas l.raape
`domicilis principi, rogorc is gaigeba inglisSi, sinamdvileSi uaxlovdeba moqalaqeobis
princips~. `Tavis domicils icvlis is, vinc samarTlis moqmedebis erTi sferodan
gadadis samarTlis moqmedebis meore sferoSi im ganzraxviT, rom ukan arasodes
dabrundes~9.

saqarTvelos samarTali saqorwino-saojaxo urTierTobebis regulirebis sakiTxSi
xelmZRvanelobs dasaqorwinebel pirTa nacionaluri samarTliT. ̀ saerTaSoriso kerZo
samarTlis Sesaxeb~ saqarTvelos kanonis 44-e muxlis Tanaxmad, qorwinebis pirobebi
TiToeuli dasaqorwinebeli pirisaTvis eqvemdebareba im qveynis samarTals, romelsac
es piri ganekuTvneboda. aq warmoiSoba kiTxva _ rogor unda iqnes gagebuli miTiTeba
ucxo qveynis samarTalze, masSi unda igulixsmebodes mxolod koliziuri, Tu aseve
materialuri samarTlis normebic? rac Seexeba saqarTvelos, `saerTaSoriso kerZo
samarTlis Sesaxeb” Cvenma kanonma daamkvidra wesi, romlis Tanaxmad, sxva qveynis da
maT Soris mesame qveynis samarTalze miTiTeba gulisxmobs aramarto am qveynis
materialur samarTalze miTiTebas, aramed am qveynis saerTaSoriso kerZo samarTlis
gamoyenebasac, garda iseTi SemTxvevisa, rodesac aseTi miTiTeba gulisxmobs mxolod
konkretul saqmesTan dakavSirebuli normebis gamoyenebas (me-4 muxlis pirveli
punqti)10. magram im SemTxvevaSic ki, rodesac Cven ganvsazRvravT, Tu romeli qveynis
marTlwesrigi unda iqnes gamoyenebuli konkretuli saqorwino-saojaxo urTierTobis
mosawesrigeblad, koliziis problema amiT ar amoiwureba. saqme imaSia, rom marTlwesrigis
arCeviT ar amoiwureba samarTlis materialuri normebis winaaRmdegobebi. qorwinebisas
TanxvedraSi modis qmrisa da colis piradi samarTlis normebi, romlebic gansazRvravs
qorwinebis materialuri samarTlis pirobebs. qorwinebis baTilad cnobisaTvis an mis
registraciaze uaris TqmisaTvis sakmarisia erT-erTi meuRlis samarTlis normebis
daucveloba, amasTan, ucxo qveynis materialuri samarTlis normebis gamoyeneba, romlebic
Cveni marTlwesrigisaTvis ar aris misaRebi, SeiZleba gamoiricxos sajaro wesrigis
(Orde public) da imperatiuli normebis meSveobiT.  germaneli mecnierebi aRniSnaven,
rom saerTaSoriso kerZo samarTlidan gamomdinare, ucxo qveynis samarTlis normebis
gamoyeneba `hgavs sibneleSi naxtoms~11; ucxo qveynis samarTlis normebis Sinaarsis
da maTi gamoyenebis Sedegebis gaTvaliswineba iSviaTad Tu xdeba. aqedan gamomdinare,
saWiroa arsebobdes koreqtivi im SemTxvevisaTvis, rodesac ucxo qveynis samarTlis
gamoyeneba winaaRmdegobaSi modis sakuTari samarTlis ZiriTad principebTan12. magaliTad,
inglisis lordTa palatis 1853 wlis gadawyvetilebiT dadginda, rom sajaro wesrigSi
gagebul unda iqnes principi, romlis Tanaxmad, aravis unda mieces SesaZlebloba,
gaakeTos is, rac zians miayenebs nebismieri sazogadoebis safuZvlebs13. sajaro wesrigis
cneba pirvelad Semodis qarTul samarTlebriv yofaSi. masSi igulisxmeba samoqalaqo
brunvis fundamenturi principebi, rogoricaa sakuTrebis, xelSekrulebisa da mewarmeobis
Tavisuflebani da a.S. sajaro wesrigis darRveviT ilaxeba ara mxolod urTierTobis

8 Cheshire G.C. “Private International Law”, Oxford, 6-th ed., 1961. p.183.
9 Ë.Ðààïå «Ìåæäóíàðîäíîå ÷àñòíîå ïðàâî» Ì. 1960 ñòð. 52,76.
10 T.liluaSvili T.liluaSvili T.liluaSvili T.liluaSvili T.liluaSvili “saerTaSoriso kerZo samarTali” Tb. 2001 w gv.49.
11 Bernd von Hoffman, S.240.
12 Bernd von Hoffman   vuTiTeb  Raape/Sturm “Internationales Privatrecht”, Bd.I,S.199.
13 www.ros-uirist.ru «Êðèòåðèè ïðèìåíåíèÿ îãî âîðêè î ïóáë è ÷ í î ì  ï î ðÿäêå», 2006 ã. ñòð.13.
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konkretuli monawilis uflebebi, aramed igi vnebas ayenebs, pirvel rigSi, saxelmwifosa
da sazogadoebis interesebs14.

`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis me-5 muxlis
Sesabamisad, saqarTvelos ucxo qveynis samarTlis normebi ar gamoiyeneba, Tu es
ewinaaRmdegeba saqarTvelos ZiriTad samarTlebriv principebs. igive SeiZleba iTqvas
imperatiul normebze, romlebzedac ar vrceldeba `saerTaSoriso kerZo samarTlis
Sesaxeb~ saqarTvelos kanonis moqmedeba, miuxedavad imisa, Tu romeli qveynis samarTali
gamoiyeneba urTierTobaTa mowesrigebisas. magram am SemTxvevaSic gasaTvaliswinebelia
gamonaklisi. lunci aRniSnavs, rom Tu qorwineba daregistrirda ucxoelebs Soris
sxva saxelmwifos teritoriaze, daTqma sajaro wesrigis Sesaxeb ar gamoiyeneba15.
qorwineba, romelic saqarTvelos kanonmdeblobiT ganmtkicebuli moTxovnebs ar
Seesabameba, aRiarebul unda iqnes saqarTveloSic, vinaidan saojaxo urTierTobebi
yalibdeba adgilobrivi marTlwesrigis farglebs gareT da, aqedan gamomdinare, Cven
ver gamoviyenebT Cvens SemzRudav normebs.

rodesac vsaubrobT dasaqorwinebel pirTa pirad samarTalze (statutze), SeiZleba
warmoiSvas ormagi moqalaqeobis (bipatridobis) sakiTxic, miTumetes, rom saqarTvelos
konstituciam, kerZod, me-12 muxlma gamonaklisi wesiT dauSva ormagi moqalaqeoba. am
dros warmoiSoba kiTxva, Tu pirs ramdenime qveynis moqalaqoeba gaaCnia, romeli
qveynis marTlwesrigi unda iqnes gamoyenebuli konkretuli samarTlebrivi urTierTobis
regulirebisaTvis? miuxedavad imisa, rom es sakiTxi ar aris specialurad mowesrigebuli
`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis me-VII TaviT, romelic
eZRvneba saojaxo samarTals, pasuxs am kiTxvaze gvaZlevs amave kanonis 22-e muxli,
romelic gansazRvravs pirovnul statuts.

ar aris gamoricxuli, rom qorwinebis ganmavlobaSi Seicvalos meuRleTa an erT-
erTi maTganis piradi statuti (Statutenwechsel), magaliTad, moqalaqeobis an sacxovrebeli
adgilis an Cveulebrivi adgilsamyoflis SecvliT. axali marTlwesrigi, Zvelisagan
gansxavavebiT, qorwinebas  SeiZleba uyenebdes sruliad sxva moTxovnebs, romlebic
abaTileben an, piriqiT, namdvilad cnoben Secvlamde arsebuli statutiT ganxorcielebul
qorwinebis pirobebs. miuxedavad amisa, aRiarebulia, rom statutis Secvla gavlenas
ar axdens qorwinebis namdvilobaze, iseve, rogorc naklis mqone qorwinebas ver aqcevs
namdvil qorwinebad. `qorwinebis baTilad cnobis moTxovniT sarCelis wardgenisas
mxedvelobaSi ar unda miviRoT im qveynis samarTali, romelTanac amJamad anu sarCelis
wardgenis momentisaTvis dakavSirebuli arian mxareebi. moqalaqeobis Secvlam ar
SeiZleba namdvili qorwineba gadaaqcios baTil qorwinebad~ _ aRniSnavs raape16. am
aRiarebuli principidan gamonakliss iTvaliswinebs germaniis samarTali. statutis
Secvlam qorwineba namdvilad SeiZleba aqcios maSin, rodesac qorwinebis Semdeg
meuRleTa piradi statuti Seicvleba da saerTo gaxdeba orive meuRlisaTvis17.
germaniis sasamarTlo praqtikaSi iyo SemTxveva, rodesac bavariis federaluri miwis
umaRlesma sasamarTlom namdvilad cno qorwineba germaniis da nigeriis moqalaqeebs
Soris, romelic Sedga nigeriaSi nigeriis adaTobrivi samarTlis Tanaxmad (nigeriis

14 saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, Tb. 1999 w., gv.178.
15 Ë.À.Ëóíö  «Êóðñ ìåæäóíàðîä í î ãî ÷àñòíîãî  ïðàâà», Ì. 2002 ò.2 ñòð.448.
16 Ë. Ðààïå, miT. naSromi, gv.231.
17 Thomas Rauscher, S.149.
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adaTobrivi samarTlis Tanaxmad, aranigeriels ar SeuZlia iuridiuli Sedegebis
mqone qorwinebis registrireba nigerielTan). sasamarTlom  gaiTvaliswina is, rom
mxareebi erTmaneTs col-qmrad cnobdnen, 1982 wlidan 1989 wlamde cxovrobdnen
germaniaSi, sadac maT 1985-1987 wlebSi eyolaT Svilebi. qorwinebis registraciisaTvis
maT samoqalaqo aqtebis registraciis organoSi warmoadgines qorwinebis sertifikati
da dazRvevis asli. qorwinebis arcnoba sasamarTlom usamarTlobad miiCnia18.

sainteresoa, rom `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis
me-44 muxli, garda  piris nacionaluri samarTlis saxelmZRvanelo sakolizio
principisa, icnobs am principidan garkveul gamonaklisebsac,  kerZod, 44-e muxlis
me-2 punqts. unda vifiqroT, rom kanonmdebelma es norma SeimuSava im pirTa interesebis
dasacavad, romlebic arian saqarTvelos moqalaqeebi an aqvT saqarTveloSi Cveulebrivi
adgilsamyofeli da SezRuda maT mimarT sxva qveynis samarTlis normebis gamoyeneba.
aRsaniSnavia, rom am muxlis redaqcia mniSvnelovanwilad imeorebs germaniis samoqalaqo
sjuldebis Sesavali kanonis (EGBGB) me-13 muxls, romelic aseve adgens zogadi
sakolizio principidan gamonaklisebs. me-13 muxlis me-2 punqts sailustracio
tipiuri SemTxvevaa, rodesac dasaqorwinebeli piris mSobliuri samarTali ar cnobs
ganqorwinebas da amiT iqmneba meore qorwinebiasaTvis damabrkolebeli garemoeba.
magaliTad, Ciles ori moqalaqe ganqorwinda germaniaSi. Ciles samarTlis Tanaxmad,
maT aRar aqvT qorwinebis ufleba, magram Cilel mamakacs surs germaniaSi colad
SeirTos germaneli moqalaqe19. Sesabamisad gamoiyeneba germaniis samarTali, romelic
aseT SezRudvas ar cnobs.

§ 2. qorwinebis  procedura§ 2. qorwinebis  procedura§ 2. qorwinebis  procedura§ 2. qorwinebis  procedura§ 2. qorwinebis  procedura

saojaxo urTierTobebi Tavisi subieqturi SemadgenlobiT da SinaarsiT warmoadgens
rTul urTierTobebs. amdenad, saojaxo samarTlis sferoSi SeuZlebelia aviciloT
koliziuri sabamebis diferenciacia, vinaidan saojaxo urTierTobebi sakmaod gansxvavdeba
Tavisi SinaarsiT20. erT-erTi aseTi sakiTxi aris qorwinebis formisa da Sesabamisi
sakolizio sabamis sakiTxi. qorwinebis formis mimarT wayenebuli moTxovnebis mixedviT,
qveynebi SeiZleba daiyos ramdenime jgufad: a) pirvel jgufSi Sedian qveynebi, romlebic
aRiareben saxelmwifo organoSi registrirebul qorwinebas; b) meore jgufs miekuTvnebian
qveynebi, romlebic cnoben qorwinebis rogorc samoqalaqo, ise, saeklesio formas; g)
mesame jgufSi Sedian qveynebi, romlebic cnoben mxolod religiur qorwinebas.
zogierTi qveynis samarTali Seicavs debulebebs, romlebic aRiarebs faqtobriv saqorwino
urTierTobebsac. upirveles yovlisa samxreT da centraluri amerikis saxelmwifoebi
faqtobriv urTierTobebs e.w. ̀ uniones de hecho~ qorwinebas uTanabreben. igives imeoreben
yofili iugoslaviis qveynebi. israelis memkvidreobis samarTali icnobs cocxlad
darCenili partnioris kvazi-saanderZo memkvidreobis uflebas21. rac Seexeba saqarTvelos,
is miekuTvneba im qveynebis ricxvs, romlebic aRiareben mxolod iseT qorwinebas,

18 Fall OLG München StAZ 1993, 152.
19 Hemmer/Wüste/Berger-Walliser/Knoblauch/Merker  “Internationales Privatrecht” , S.33.
20 Â.Ë.Òî ëñòûõ «Êîëëèçèîííîå ðåãóëèðîâàíèå â ìåæäóíàðîä í î ì  ÷àñò í î ì  ï ðàâå», Ì.2002ã., ñòð.184.
21 Thomas Rauscher , S.157.
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romelic registrirebulia saxelmwifo organoSi. religiuri qorwineba saqarTvelos
moqalaqeebisaTvis iuridiul Sedegebs ar warmoSobs.

 qorwinebis formis sakiTxSi ZiriTad sakolizio sabams warmoadgens ara piris
piradi kanoni, aramed im qveynis samarTali, sadac daregistrirda qorwineba _ lex
loci celebrations. rodesac vsaubrobT qorwinebis formaze, erTmaneTisagan unda
ganvasxvaoT qorwineba sazRvargareT da qorwineba qveynis SegniT, Cven SemTxvevaSi,
saqarTveloSi. Tu sazRvargareT qorwindebian saqarTvelosa da ucxo qveynis moqalaqeebi,
maSin Cveni moqalaqis mimarT imoqmedebs qorwinebis is materialuri pirobebi, romlebic
gaTvaliswinebulia Cveni kanonmdeblobiT, xolo ucxo qveynis moqalaqis mimarT, misi
qveynis kanonmdeblobiT gaTvaliswinebuli pirobebi. magram, rac Seexeba formas, im
SemTxvevaSi, rodesac saqarTvelosa da ucxo qveynis moqalaqis qorwineba xorcieldeba
qorwinebis adgilis samarTliT gaTvaliswinebuli formiT (magaliTad, religiuri
qorwineba), is mainc cnobil unda iqnes saqarTveloSi. im SemTxvevaSi ki, rodesac
saqarTveloSi qorwindebian ucxo qveynis moqalaqeebi an saqarTvelosa da ucxo
qveynis moqalaqe (e.w.Sereuli qorwineba), maT unda daicvan CvenSi aRiarebuli qorwinebis
forma, Tu maT surT, rom qorwinebam warmoSvas iuridiuli Sedegebi. qorwinebis
formis aseT regulirebas Seicavs `saerTaSoriso kerZo samarTlis Sesaxeb~
saqarTvelos kanonis 44-e muxlis me-3 punqti. aRsaniSnavia, rom zogierTi samarTlebrivi
principi drois miuxedavad ar ganicdis cvlilebas, rac kidev erTxel adasturebs
mis siswores. magaliTad, sasamarTlo praqtikaSi iyo aseTi SemTxveva: moqalaqe l-ma
1937 wels TeiranSi colad SeirTo iranis moqalaqe amalia p. maTi qorwineba Sedga
marTlmadideblur eklesiaSi. iranis kanonmdebloba aRiarebda qorwinebis religiur
formas. 1958 wels moqalaqe l-ma, romelic am droisaTvis ukve TbilisSi cxovrobda,
colad SeirTo raisa S. 1960 wels l. gardaicvala. amalia p-m, romelsac pretenzia
hqonda samkvidro qonebaze, saqarTveloSi aRZra sarCeli l-s meore qorwinebis baTilad
cnobis moTxovniT. saqme ganixila ramdenime sasamarTlo instanciam da sabolood
daakmayofila mosarCele. amdenad, sasamarTlom namdvilad cno qorwinebis adgilis
moqmedi kanonmdeblobis Sesabamisad Semdgari qorwineba22.

`saerTaSoriso kerZo samarTlis Sesaxeb~ Cveni kanoni dasaqorwinebel pirebs
aZlevs qorwinebis formis arCevis SesaZleblobasac. igive 44-e muxli adgens, rom, Tu
dasaqorwinebel pirTagan erT-erTi saqarTvelos moqalaqe ar aris, qorwineba saqarTveloSi
SeiZleba ganxorcieldes im qveyanaSi moqmedi qorwinebis formis Sesabamisad, romelsac
es piri ganekuTvneba.  magram am muxlis arsebuli redaqcia SeiZleba gavigoT ise,
TiTqos saqarTvelos moqalaqis mimarT SeiZleba gamoyenebul iqnes saqarTvelos
kanonmdeblobiT gaTvaliswinebuli qorwinebis forma, xolo ucxo qveynis moqalaqis
mimarT, ucxo qveynis kanonmdeblobiT gaTvaliswinebuli forma. SedarebisaTvis SeiZleba
moviyvanoT germaniis samoqalaqo kodeqsis Sesavali kanonis (EGBGB) me-13 muxlis
me-3 nawili, romelic Seicavs msgavs danawess, magram  im gansxvavebiT, rom sxva
qveynis samarTliT gaTvalswinebuli qorwinebis formis gamoyeneba SesaZlebelia im
dros, rodesac dasaqorwinebel pirTagan arc erTi ar aris germaniis moqalaqe, rac
logikuri da gasagebicaa. amdenad, gaugebaria, Tu ratom Camoayaliba qarTvelma
kanonmdebelma zemoaRniSnuli norma  aseTi redaqciiT, Tu is aRebulia germanuli
samarTlidan da ar warmoadgens mis gaumjobesebul variants.

22 Ì . Ì .Áîãóñëàâñêèé , miT naSr., ñòð.333
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`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis garda, ucxoelTa
daqorwinebis wess Seicavs  saqarTvelos samoqalaqo kodeqsis 1118-e muxli.

Tavi II. qorwinebis Sedegebi da mesame pirTa interesebis dacvaTavi II. qorwinebis Sedegebi da mesame pirTa interesebis dacvaTavi II. qorwinebis Sedegebi da mesame pirTa interesebis dacvaTavi II. qorwinebis Sedegebi da mesame pirTa interesebis dacvaTavi II. qorwinebis Sedegebi da mesame pirTa interesebis dacva

§ 1. qonebrivi urTierTobani meuRleTa Soris§ 1. qonebrivi urTierTobani meuRleTa Soris§ 1. qonebrivi urTierTobani meuRleTa Soris§ 1. qonebrivi urTierTobani meuRleTa Soris§ 1. qonebrivi urTierTobani meuRleTa Soris

qveynebis kanonmdeblobaSi ZiriTadi adgili daTmobili aqvs ara piradi, aramed
qonebriv urTierTobebis regulirebas, romlebic yalibdeba ojaxSi qonebis (meuRleTa
qonebis samarTlebrivi reJimi da misi marTvis wesi) da sarCos miRebis mizniT.

erTmaneTisagan asxvaveben meuRleTa qonebis saxelSekrulebo da legalur reJimebs.
ucxoeTis qveynebSi moqmedi kanonmdeblobis mixedviT, miRebulia meuRleTa qonebis

legaluri reJimis dayofa sam kategoriad.
meuRleTa qonebis  ̀ erTianobis reJimi~ moqmedebs safrangeTSi, SveicariaSi, espaneTSi,

niderlandebSi, laTinuri amerikis zogierT qveyanaSi, aSS-s rva StatSi.
 meuRleTa qonebis `gancalkevebuli reJimi~ moqmedebs inglisSi, aSS-s umravles

StatSi, avstriaSi, iaponiaSi, avstraliaSi, axal zelandiaSi. am reJimisaTvis
damaxasiaTebelia meuRleTa qonebis gancalkeveba. qorwinebamde SeZenili qoneba, aseve,
qorwinebis ganmavlobaSi Cuqebis an memkvidreobis wesiT miRebuli qoneba da misgan
miRebuli Semosavali iTvleba meuRleTa individualur sakuTrebad da TiToeuli
maTganis mier damoukideblad imarTeba.

`pirobiTi erTianobis reJimi~ miRebulia germaniaSi, skandinaviis qveynebSi, kanadis
ontarios da kvebekis provinciebSi. zogjer am reJims uwodeben ̀ gadadebuli erTianobis~
sistemasac. pirvelad  ̀ pirobiTi erTianobis~ reJimi damkvidrda skandinaviis qveynebis
kanonmdeblobaSi da Semdeg germaniaSi23.  germaniaSi meuRleTa saerTo qonebriv
reJims ewodeba (Zugewinngemeinschaft). meuRleebs Soris kanoniT dadgenili qonebrivi
urTierTobebi warmoiSveba maSin, rodesac saqorwino xelSekruleba ar formdeba da
mTavrdeba erT-erTis gardacvalebiT, qorwinebis sasamarTlo wesiT gauqmebis da
ganqorwinebis dros (§§1313, 1564), qorwinebis ganmavlobaSi qonebis gayofisas (§1388)
an saqorwino xelSekrulebis gaformebis Sedegad24. meuRleTa saerTo qonebaSi (§1363)
gayofilad rCeba rogorc meuRleTa sakuTrebaSi qorwinebamde arsebuli, ise _
qorwinebis Semdeg SeZenili qoneba. meuRleTagan TiToeuli Tavis wil qonebas
damoukideblad gankargavs, magram meuRlis Tanxmoba saWiroa maSin, rodesac xdeba
mTeli qonebis gankargva. amiT garantirebul unda iqnes ojaxis ekonomikuri safuZvlebis
arseboba. qorwinebis Sewyvetis SemTxvevaSi e.w. `mateba~ (qorwinebis dawyebidan
damTavrebis momentisaTvis arsebuli qonebrivi sxvaoba) unda gaTanabrdes
(Zugewinnausgleich). Tu erTi meuRlis qonebis ̀ mateba~ meoresas aRemateba, es ukanaskneli
iRebs namati qonebis naxevars, rogorc gaTanabrebis moTxovnas25.

23 Â.Â.Áåç áàõ, Â.Ê.Ïó÷èíñêèé, «Ãðàæäàíñêîå è òîðãî âîå ïðàâî çàðóáåæíûõ ñòðàí».Ì. 2004 ã.ñòð. 624, 625.
24 P.Bassenge, V.Diederichsen, H.Heinrichs, H.Putzo, H.Thomas, G.Brudermüller, W.Edenhofer,  A.Heldrich,
H.Sprau, W.Weidenkauf , Bürgerliches Gesetzbuch Kommentare,  Palandt 2002, München, S.1527.
25 Hermann Avenarius “Die Rechtsordnung der Bundesrepublik Deutschland”, Bonn, Berlin, 2001, S.202.
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rac Seexeba saqarTvelos, is SeiZleba mivakuTvnoT im qveynebis ricxvs, romlebSic
moqmedebs meuRleTa qonebis  erTianobis reJimi. aRniSnuli gamomdinareobs saqarTvelos
samoqalaqo kodeqsis 1158-e muxlidan.

qorwineba samarTlebrivi TvalsazrisiT ganixileba xelSekrulebis nairsaxeobad,
anu igi aris samoqalaqo-samarTlebrivi garigeba. magram es ar aris Cveulebrivi
xelSekruleba, aramed aris xelSekrulebis gansakuTrebuli saxe, romlis mxareebs ar
SeuZliaT Tavisi nebiT gansazRvron misi Sedegebi, Secvalon pirobebi, romlebic
dadgenilia imperatiuli normebiT. aseTi xelSekruleba warmoSobs axal iuridiul
statuss im pirTaTvis, romlebic mas deben26.  erT-erTi mniSvnelovani debuleba,
romelmac  ganaaxla meuRleTa Soris arsebuli urTierTobebis koliziuri regulireba,
aris `kerZo avtonomiis~ principis danergva27. `kerZo avtonomia~ ewodeba konkretul
pirTaTvis samarTliT miniWebul da uzrunvelyofil SesaZleblobas, erTmaneTs Soris
urTierToba gansazRvruli farglebis SigniT moawesrigon garigebebis gansakuTrebiT
xelSekrulebebis meSveobiT28. magram unda iTqvas isic, rom am principis moqmedebis
farglebi ar aris SeuzRudavi. magaliTad,  saqarTvelos samoqalaqo kodeqsis 1173-
e muxlis Tanaxmad,  saqarwino xelSekrulebis (kontraqtis) meSveobiT SesaZlebelia,
meuRleebs Soris ganisazRvros mxolod qonebrivi uflebebi da movaleobebi rogorc
qorwinebis ganmavlobaSi, ise _  ganqorwinebisas. saqorwino xelSekrulebiT ar
SeiZleba gaTvaliswinebul iqnes meuRleTa Soris piradi urTierTobebis regulireba.

 aseTia qorwinebis Sedegad warmoSobili qonebrivi urTierTobebis regulireba
sxvadasxva qveynebis Sida materialur samarTalSi. meuRleTa qonebrivi urTierTobebis
regulireba aranaklebi TaviseburebebiT xasiaTdeba koliziur samarTalSic.
`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 45-e muxlis pirveli
punqtis Tanaxmad, qorwinebis zogadi Sedegebi eqvemdebareba im qveynis samarTals: a)
romelsac orive meuRle cal-calke ganekuTvneba an qorwinebis ukanasknel momentSi
ganekuTvneboda; b) sadac orive meuRles cal-calke aqvs an qorwinebis ukanasknel
momantSi hqonda Cveulebrivi adgilsamyofeli; g) romelTanac meuRleebi erToblivad
yvelaze mWidrod arian dakavSirebuli. amrigad, saerTaSoriso kerZo samarTlis
kanonis mixedviT, qorwinebis Sedegebis mimarT upiratesad gamoiyeneba meuRleTa
erToblivi gankuTvnadoba (moqalaqeoba) da mxolod im SemTxvevaSi, roca aseTi ara
gvaqvs, maSin gamoiyeneba erToblivi Cveulebrivi adgilsamyoflis principi29.

`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvels kanonis 45-e muxlis me-2
punqtiT  meuRleTa qonebrivi urTierTobebis mimarT gamoiyeneba amave muxlis pirveli
punqtiT gaTvaliswinebuli principebi, Tu meuRleebs sxva qveynis samarTali ar
aurCeviaT.  gamomdinare aqedan, SegviZlia davaskvnaT, rom kanoni meuRleebs aZlevs
arCevanis gakeTebis SesaZleblobas saqorwino kontraqtis dadebis meSveobiT. rogoc
m.volfi aRniSnavda, @`mxareTa sakuTari interesebi am sakiTxSi maT saukeTeso msajulebad
aqcevs~30. Tumca es arCevanic moqceulia garkveul farglebSi. samarTlis arCeva

26 Ë. Ï .À íóôðèåâà , óê.ñî÷.ñòð.551.
27 Ã.Ê.Äìèòðèåâ à « Ìåæäóíàðîäíîå ÷àñòíîå ïðàâî», ó÷åáíèê – 2 èçä. Ì. 2004 ñòð.581.
28 l.Wanturia l.Wanturia l.Wanturia l.Wanturia l.Wanturia “Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi”, Tb. 1997 w. v.57
29 T.liluaSviliT.liluaSviliT.liluaSviliT.liluaSviliT.liluaSvili, miT. naSromi gv.103-104.
30 Ì . Â îëüô  « Ìåæäóíàðîäíîå ÷àñòíîå ïðàâî» Ì.1949ã. ñòð. 445.
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namdvili iqneba mxolod im SemTxvevaSi, Tu igi miuTiTebs im qveynis samarTalze: a)
romelsac erT-erTi meuRle ganekuTvneba; b) sadac erT-erT meuRles aqvs Cveulebrivi
adgilsamyofeli; g) sadac uZravi qoneba imyofeba. kidev erTi moTxovna, romelic
waeyeneba samarTlis arCevas, es aris misi aucilebeli sanotaro forma. amdenad, es
norma atarebs imperatiul xasiaTs. normis xarvezad SeiZleba CaiTvalos is, rom
masSi araferia naTqvami saqorwino kontraqtis formaze. gamomdinare aqedan,  unda
vivaraudoT, rom saqorwino kontraqtis forma unda Seesabamebodes im qveynis samarTals,
romelsac kanoniT gaTvaliswinebul farglebSi airCeven mxareebi. magram Cvenma varaudma
SeiZleba ar aRmofxvras es xarvezi, radgan, Tu CavTvliT, rom saqorwino kontraqti
aris garigeba, maSin garigebis mimarT moqmedebs “saerTaSoriso kerZo samarTlis”
saqarTvelos kanonis 29-e muxli da amdenad erTmaneTTan winaaRmdegobaSi mova
garigebis statuti da meuRleTa qonebrivi urTierTobebis regulirebis statuti.
gaugebrobis da gansxvavebuli ganmartebis  Tavidan acilebis mizniT umjobesi iqneboda,
Tu sxva qveynebis kanonmdeblobis msgavsad Cveni kanonmdebeli calsaxad daafiqsirebda
Tavis pozicias am sakiTxTan dakavSirebiT.

SedarebiT-samarTlebrivi analizis TvalsazrisiT interes moklebuli ar iqneba,
aseve, is komentari, romelsac ukeTeben germaneli avtorebi germaniis samoqalaqo
kodeqsis Sesavali kanonis (EGBGB) me-14_15 muxlebs, vinaidan es muxlebi agebulia
imave samarTlebriv principebze, romlebzec _ Cveni. koxi, magnuli da morenfelsi
aRniSnaven, rom qorwinebis Sedegad meuRleebs Soris warmoSobili urTierTobebi
eqvemdebareba qorwinebis saerTo Sedegebis statuts da ara romelime specialur
statuts. amis magaliTia: qorwinebis ganmavlobaSi erToblivi cxovrebis valdebuleba,
erT-erTi meuRlis ufleba, miiRos gadawyvetilebebi, meuRlis ufleba dados garigebebi
saerTo saojaxo meurneobis gaZRolis dros da garkveuli nivTis romelime meuRlis
kuTvnilebis prezumfcia, Tu saubaria saojaxo urTierTobebze mTlianobaSi da ara
maT daqvemdebarebaze meuRleebis specialuri qonebrivi reJimisadmi.

meuRleTa qonebrivi urTierTobebis statuti Seesabameba qorwinebis saerTo Sedegebis
statuts, romelic moqmedebda qorwinebis ganxorcielebis momentSi (EGBGB, §15 (1)),
amasTan, is ar icvleba. aRniSnuli statutis ucvlelobis nakli kompensirdeba imiT,
rom meuRleebi Secvlili garemoebebis mixedviT uflebamosili arian, koreqtivi
Seitanon TavianT qonebriv-samarTlebrivi urTierTobebis regulirebaSi koliziuri
arCevanis gakeTebis SesaZleblobiT. aseTi arCevanis gakeTebis SesaZleblobis upiratesoba
mdgomareobs imaSi, rom amiT SesaZlebelia acilebuli iqnes adaptaciis problemebi
qonebrivi urTierTobebisa da memkvidreobis urTierTobebis statutebis koliziis
SemTxvevaSi. uZravi qonebisadmi (lex rei sitae) arCeviT SesaZlebeli xdeba adaptaciis
problemis Tavidan acileba, romelic SeiZleba warmoiSvas sanivTo da memkvidreobis
statutebs Soris urTierTobebisas31.

31 Harald Koch, Ulrich Magnus, Winkler von Mohrenfel s “IPR und Rechsvergleichung”, München, 1996

S.12 vuTiTeb  Palandt (Thomas) §831 BGB Rn.6; BGHZ 45.
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§ 2. mesame pirTa qonebrivi uflebebis dacva§ 2. mesame pirTa qonebrivi uflebebis dacva§ 2. mesame pirTa qonebrivi uflebebis dacva§ 2. mesame pirTa qonebrivi uflebebis dacva§ 2. mesame pirTa qonebrivi uflebebis dacva

kidev erTi sakiTxi, romelic Seexeba meuRleTa qonebriv urTierTobebs. es aris mesame
pirTa interesebis dacva. ar aris gamoricxuli, rom orive an erT-erTi meuRle imyofebodes
mesame pirTan saxelSekrulebo-samarTlebriv urTierTobebSi (magaliTad, erT-erTi meuRle
aris xelSekrulebis kontrahenti, xolo maTi qonebrivi urTierTobebis regulireba
eqvemdebareba romelime ucxour samarTals). am dros warmoiSoba mesame piris qonebrivi
uflebebis dacvis sakiTxi. Tu mesame piri aris keTilsindisieri da irRveva misi
qonebrivi uflebebi, maSin misi interesebis dasacavad SesaZlebelia gamoyenebul iqnes ara
meuRleTa qonebrivi urTierTobebis maregulirebeli ucxo qveynis samarTali, aramed _
adgilobrivi samarTali. aRniSnulis sailustraciod germanul literaturaSi moyvanilia
Semdegi magaliTi: germaniaSi mcxovreba Turqis Turqma colma hamburgSi movaWresTan
SeukveTa saqoneli da Semdeg ar gadaixada misi safasuri. warmoSobili SemTxvevis
mimarT gamoyenebul unda iqnes ara TurqeTis samarTali, aramed germaniis samoqalqo
kodeqsis Sesavali kanonis EGBGB-is 16 II muxli, romlis meSveobiTac keTilsindisier
movaWres ufleba aqvs, sarCeli aRZras ukve germaniis samarTlis mixedviT colis
meuRlis mimarT32. msgavs danawaess Seicavs sxva qveynebis kanonmdeblobac. `saerTaSoriso
kerZo samarTlis Sesaxeb~ Sveicariis kanonis 57-e muxlis Tanaxmad, meuRleTa Soris
arsebuli qonebrivi urTierTobebis samarTlebrivi reJimis mniSvneloba erT-erTi meuRlis
mesame pirTan urTierTobaSi ganisazRvreba meuRleTa qonebrivi urTierTobebis
maregulirebeli samarTlis mixedviT, Tu samarTlaurTierTobis warmoSobis momentSi
mesame pirisaTvis cnobili iyo an unda yofiliyo cnobili am samarTlis gamoyenebis
Sesaxeb. `samoqalaqo kodeqsis saerTo principebis Sesaxeb~ estoneTis kanonis 146-e
muxlis Tanaxmad, Tu meuRleTa qonebrivi uflebebi ganisazRvreba ucxo qveynis samarTliT
da erT-erTi meuRleTagan estoneTSi imyofeba, ucxouri samarTliT gansazRvruli meuRleTa
qonebrivi uflebebi mesame piris mimarT gamoiyeneba, Tu Sesabamisi Canaweri Setanili aris
meuRleTa sakuTrebis reestrSi, an Tu mesame pirma icoda, an unda scodnoda am uflebebis
Sesaxeb. amis Tqmas ecada qarTveli kanonmdebeli `saerTaSoriso kerZo samarTlis
Sesaxeb~ saqarTvelos kanonis 46-e muxlSi, romlis Tanaxmad, Tu meuRleebis qonebrivi
urTierTobebi eqvemdebareba ucxo qveynis samarTals da erT-erT meuRles Cveulebrivi
adgilsamyofeli saqarTveloSi aqvs an samewarmeo saqmianobas saqarTveloSi eweva, maSin
mesame pirTan dadebuli garigebebis mimarT pretenziebi mxedvelobaSi ar miiReba, Tu
pirma icoda an unda scodnoda meuRleTa qonebis samarTlebrivi mdgomareobis Sesaxeb.
sasurvelia, Tu es muxli ufro srulyofilad Camoyalibdeba da SinaarsTan, romelic
Seexeba mesame piris interesebis dacvas, SesabamisobaSi mova misi saTauri. mTlianobaSi
muxli SeiZleba Camoyalibdes Semdegi redaqciiT:

`muxli 46.`muxli 46.`muxli 46.`muxli 46.`muxli 46.
mesame piris interesebis dacvamesame piris interesebis dacvamesame piris interesebis dacvamesame piris interesebis dacvamesame piris interesebis dacva
 Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs

an samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTalsan samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTalsan samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTalsan samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTalsan samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTals
daqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirsdaqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirsdaqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirsdaqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirsdaqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirs

32 Hemmer/Wüste/Berger-Walliser/Knoblauch/Merker,  S.39.
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boWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda anboWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda anboWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda anboWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda anboWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda an
unda scodnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb”.unda scodnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb”.unda scodnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb”.unda scodnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb”.unda scodnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb”.

Tavi III. kvalifikaciis problemebiTavi III. kvalifikaciis problemebiTavi III. kvalifikaciis problemebiTavi III. kvalifikaciis problemebiTavi III. kvalifikaciis problemebi

§ 1. kvalifikaciaTa konfliqtis problema, pirveladi sakiTxi,§ 1. kvalifikaciaTa konfliqtis problema, pirveladi sakiTxi,§ 1. kvalifikaciaTa konfliqtis problema, pirveladi sakiTxi,§ 1. kvalifikaciaTa konfliqtis problema, pirveladi sakiTxi,§ 1. kvalifikaciaTa konfliqtis problema, pirveladi sakiTxi,
`koWli qorwineba~, adaptacia.`koWli qorwineba~, adaptacia.`koWli qorwineba~, adaptacia.`koWli qorwineba~, adaptacia.`koWli qorwineba~, adaptacia.

saerTaSoriso kerZo samarTlis praqtikaSi SeiZleba warmoiSvas konkretuli
SemTxvevebis kvalifikaciis problema, rac gamowveulia ara mxolod im samarTlebrivi
mravalferovnebiT, romelic arsebobs calkeuli qveynebis samarTalSi, aramed imiTac,
rom zogierTi sakiTxis gadawyveta ar aris reglamentirebuli sakanonmdeblo doneze.
aseTia, magaliTad, kvalifikaciaTa konfliqtis problema, pirveladi sakiTxi, `koWli
qorwineba~, adaptacia.

kvalifikaciaTa konfliqtis sakiTxi aris aRniSnuli sakiTxebidan erT-erTia, romelsac
pirveladi kvalifikaciis sakiTxsac uwodeben. pirveladi kvalifikaciis sakiTxi gulisxmobs
terminebis Sinaarsis swor ganmartebas, romlebsac Seicavs koliziuri norma da ucxouri
elementiT datvirTuli Sesabamisi samarTlebrivi urTierToba. unda iTqvas, rom
kvalifikaciaTa konfliqtis problema sakmaod rTulia da erTgvarovani midgoma mis
gadawyvetis sakiTxSi ar arsebobs. ase, magaliTad, `qorwinebaSi~ germanuli samarTali
gulisxmobs formaluri moTxovnebis dacviT meuRleebs Soris damyarebul oficialur
kavSirs. magram saerTaSoriso kerZo samarTlis TvalsazrisiT, am cnebaSi moiazreba,
aseve, oficialurad gauformebeli faqtobrivi Tanacxovreba, vinaidan ar SeiZleba
gamovricxoT, rom sruliad sxvagvarad, vidre germanuli samarTali, am sakiTxs wyvets
ucxo samarTlebrivi sistema da `qorwinebaSi~ gulisxmobs faqtobriv Tanacxovrebas33.
msgavsi mdgomareobaa Cvens samarTalSic, romelic qorwinebad aRiarebs mxolod
oficialurad gaformebul urTierTobebs. Tu saqarTvelos moqalaqe faqtobriv saqorwino
urTierTobebSi iqneba im qveynis moqalaqesTan, romlis samarTali cnobs faqtobriv
saqorwino urTierTobebs, maSin Cveni samarTlis mixedviT urTierToba qorwinebad ar
CaiTvleba, magram am ucxo qveynis samarTliT aseTi urTierToba CaiTvleba qorwinebad,
aqedan gamomdinare yvela samarTlebrivi SedegiT. mTavaria, Tu rogori kvalifikacia
miecema qorwinebis cnebas ama Tu im samarTlebrivi sistemis mixedviT.

samarTlebriv wesrigs, romelic gamoiyeneba kvalifikaciisas, kvalifikaciis statuts
uwodeben (Qualifikationstatut). arsebobs pirveladi kvalifikaciis sakiTxis gadawyvetis
ori yvelaze aRiarebuli midgoma. kvalifikacia im qveynis samarTlis mixedviT, romlis
gamoyenebaze uTiTebs sadavo koliziuri norma (lex cause). misi alternativaa kvalifikacia
im qveynis samarTlis mixedviT, romlis koliziuri normis moqmedebas unda daeqvemdebaros
samarTlebrivi urTierToba (lex fori)34. saqarTveloSi samwuxarod jer arc sakanonmdeblo
da arc samarTlebrivi doqtrinis doneze ar aris gamokveTili pozicia, Tu romel
princips unda mivaniWoT upiratesoba. Cveni azriT, upiratesoba SeiZleba mieniWos lex
fori-s princips, vinaidan qveynis samarTlis mixedviT, mxolod sasamarTlos kvalifikacias

33 Harald Koch, Ulrich Magnus, Winkler von Mohrenfels, S.29.
34 Junker Abbo “Internationales Privatrecht” München, 1998 S.137-138.
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SeuZlia uzrunvelyos koliziuri normis da erTiani samarTalSemfardebeli rezultatis
erTianoba. garda amisa, es principi praqtikaSi ufro xSirad gamoiyeneba. Tumca am
princips aqvs uaryofiTi mxare – erTi qveynis sasamarTlosaTvis mxaris mier mimarTvis
SemTxvevaSi urTierToba dakvalificirdeba sul sxvagvarad, vidre igive urTierToba
dakvalificirdeboda, mxares sxva qveynis sasamarTlosaTvis rom miemarTa. magram
ufro meti xarvezianobiT xasiaTdeba lex cause-s principi, vinaidan am dros jer unda
moxdes sadavo iuridiuli terminis kvalifikacia da Semdeg moZebnil iqnes Sesabamisi
samaTlebrivi sistema.

pirveladi kvalifikaciis sakiTxi unda ganvasxvavoT  pirveladi sakiTxis problemisagan.
pirveladi sakiTxi ewodeba mdgomareobas, romlis drosac erTi procesis farglebSi
ganixileba ori urTierToba-ZiriTadi da damatebiTi, romlebic regulirdeba sxvadasxva
koliziuri normebiT. magaliTad, samkvidros gaxsnis Semdeg meuRleebs Soris kanoniT
memkvidreobis sakiTxis gadawyvetisaTvis qorwinebis namdviloba warmoadgens pirvelad
sakiTxs (Vorfrage), xolo TviT memkvidreobis urTierToba, ZiriTad sakiTxs (Hauptfrage).
Tu qorwineba ar CaiTvleba namdvilad, Sesabamisad arc kanoniT memkvidreoba ar warmoiSoba.
am dros ismis kiTxva, Tu romeli koliziuri samarTali gansazRvravs pirveladi sakiTxis
regulirebas – lex cause koliziuri samarTali, romelis gamoyenebul unda iqnes ZiriTadi
urTierTobis regulirebisaTvis, Tu lex fori  koliziuri samarTali. pirveli ufro xelsayrelia
“gadawyvetilebaTa saerTaSoriso harmoniisaTvis”, xolo meore-”gadawyvetilebaTa Sida
harmoniisaTvis”. gabatonebuli azris Tanaxmad, ufro mniSvnelovania gadawyvetilebaTa
Sida harmonia da amdenad upiratesoba eniWeba lex fori-s.

pirveladi kavalifikaciis sakiTxTan axlos dgas adaptaciis sakiTxic. amis magaliTs
warmoadgens Turqi bavSvis saxelTan dakavSirebuli saqme, romelic ganxilulia
germanul literaturaSi. daqorwinebulma Turqma moqalaqem yvela formalobis dacviT
iSvila Tavisi Turqi megobris Svili, romelic daibada germaniaSi. dadga sakiTxi, Tu
visi gvariT unda iqnes registrirebuli bavSvi germaniis samoqalaqo aqtebis registraciis
organoSi. germaniis samoqalaqo kodeqsis Sesavali kanonis 10(1) muxlis Tanaxmad,
bavSvis gvaris sakiTxi unda gadawydes misi moqalaqeobis qveynis samarTlis mixedviT
(am SemTxvevaSi TurqeTis samarTlis mixedviT).  am sakiTxSi kompetenturia TurqeTis
ssk-is 312-e muxli, romlis Tanaxmad, bavSvi iRebs mamis gvars, rodesac mamoba aris
dadgenili. maSasadame, mamobis cnoba aris pirveladi sakiTxi ZiriTadi sakiTxis –
saxelis uflebis farglebSi.  germanuli samarTali mamobis aRiarebas namdvilad
cnobs da SesaZleblobas iZleva, bavSvma miiRos im piris gvari, vinc aRiara misi
mamoba. TurqeTis samarTlis Tanaxmad, qorwinebis gareSe dabadebuli vaJi iRebs
dedis gvars. aq arsebobs “urTierT normatiul winaaRmdegobas”, romelic SeiZleba
gadawydes adaptaciis gziT – an uari unda iTqvas pirveladi sakiTxis damoukidebel
gadawyvetaze (saerTaSoriso kerZo samarTlebrivi gadawyveta) an SezRudulad
ganimartos TurqeTis ssk-s 312-e muxli, romelic SesaZlebels xdis, gamoiricxos
misi gamoyeneba qorwinebis gareSe dabadebuli bavSvebis mimarT (materialur-
samarTlebrivi gadawyveta). mizanSewonilia, upiratesoba mieniWos sakiTxis materialur-
samarTlebriv gadawyvetas, radgan am SemTxvevaSi ZalaSi rCeba pirveladi sakiTxis
damoukidebeli gadawyvetis  SesaZlebloba da amiT is naklebad radikaluria, vidre
sakiTxis koliziur-samarTlebrivi gadawyveta35.

35 Harald Koch, Ulrich Magnus, Winkler von Mohrenfels, S.29
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saqorwino-saojaxo urTierTobebis sferoSi arsebuli e.w. ̀ koWli qorwineba~ (hinkende
Ehe, õðîìàþùèå áðàêè) warmoadgens samarTlis normaTa koliziis problemis
gamoxatulebas. `koWli qorwineba” arsebobs maSin, rodesac erTi qveynis samarTlis
normebis Tanaxmad, qorwineba namdvilia, xolo meore qveynis samarTlis normebis
Tanaxmad ki baTili. aRniSnuli problemebs warmoSobs, upirveles yovlisa maSin,
rodesac qorwinebis namdviloba warmoadgens pirvelad sakiTxs. am sakiTxis gadawyveta
damokidebulia imaze, pirveladi sakiTxis CarCoSi qorwineba  iTvleba namdvilad Tu
baTilad. magaliTad, ori berZenis daqorwineba germaniaSi mRvdelis mier, germaniis
samarTlis Tanaxmad, Zalis armqonea, magram saberZneTis samarTliT _ namdvili.
gamomdinare aqedan, maT SeuZliaT germaniaSi xelmeored iqorwinon, xolo saberZneTSi
dasaqorwineblad isini jer unda ganqorwindnen36.

daskvnadaskvnadaskvnadaskvnadaskvna

daskvnis saxiT gvinda aRvniSnoT, rom `saerTaSoriso kerZo samarTlis Sesaxeb~
saqarTvelos kanonis saojaxo samarTlis maregulirebeli normebi saWiroebs srulyofas
maTSi cvlilebebis Setanis an axali redaqciiT Camoyalibebis gziT. kerZoad es exeba
am kanonis 44-e muxlis me-3 punqts. kanoni uSvebs, rom dasaqorwinebel pirTa mimarT
moqmedebdes gansxvavebuli qorwinebis forma, es ukve xarvezia. gansxvavebuli forma
moqmedebs orive dasaqorwinebeli piris mimarT, romlebic ar arian saqarTvelos moqalaqeebi.

koreqtirebas saWiroebs `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos
kanonis 45-e muxli, romelic gansazRvravs qorwinebis qonebriv Sedegebs, SesaZleblobas
aZlevs meuRleebs, airCion am urTierTobebis maregulirebeli samarTali, magram
arafers ambobs saqorwino kontraqtis formaze.

daxvewas saWiroebs aRniSnuli kanonis 46-e muxli, romelic Seexeba mesame pirTa
interesebis dacvas. es muxli bundovania da saWiroa Camoyalibdes axali redaqciiT,
romelic SeiZleba iyos aseTi:

`muxli 46.`muxli 46.`muxli 46.`muxli 46.`muxli 46.
 mesame piris interesebis dacva mesame piris interesebis dacva mesame piris interesebis dacva mesame piris interesebis dacva mesame piris interesebis dacva
 Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs Tu erT-erT meuRles Cveulebrivi adgilsamyofeli saqarTveloSi aqvs

an samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTalsan samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTalsan samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTalsan samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTalsan samewarmeo saqmianobas saqarTveloSi eweva, ucxo qveynis samarTals
daqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirsdaqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirsdaqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirsdaqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirsdaqvemdebarebuli meuRleTa qonebrivi urTierTobebis reJimi mesame pirs
boWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda anboWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda anboWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda anboWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda anboWavs pretenziis wayenebaSi dadebuli garigebis mimarT, Tu man icoda an
unda codnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb~.unda codnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb~.unda codnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb~.unda codnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb~.unda codnoda meuRleTa qonebis samarTlebrivi reJimis Sesaxeb~.

imisaTvis, raTa saqorwino-saojaxo urTierTobebis regulirebisas Tavidan iqnes
acilebuli samarTlebrivi problemebi, aucilebelia am urTierTobebis maregulirebeli
marTlwesrigis swori arCeva, rac organulad ukavSirdeba statutis sakiTxs, xolo
statuti SeiZleba ganimartos rogorc im qveynis samarTlebrivi sistema, romelzec
miuTiTebs koliziuri norma da romelic awesrigebs konkretul samarTalurTierTobas.

rac Seexeba kvalifikaciis problemebs, aq aRsaniSnavia kvalifikaciaTa konfliqtis
problema, pirveladi sakiTxi, `koWli qorwineba~, adaptacia. saqarTveloSi arc
sakanonmdeblo doneze da arc TeoriaSi ar aris ganxiluli da Camoyalibebuli am

36 Hemmer/Wûste/Berger-Walliser/Knoblauch/Merker  , S.35.
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sakiTxebis gadaWris gzebi. sxva qveynebis samarTlis TeoriaSi da praqtikaSi arsebobs
am sakiTxebis gadawyvetis sxvadasxva saSualebebi, Tumca migvaCnia, rom SedarebiT
yvelaze srulyofilia lex fori-s principi, vinaidan mxolod sasamarTlos qveynis
samarTlis mixedviT kvalifikacias SeuZlia uzrunvelyos koliziuri normis da erTiani
samarTalSemfardebeli rezultatis miRweva. analogiurad SeiZleba gadawydes pirveladi
sakiTxis problemac. e.w. `koWli qorwinebis~ sakiTxis gadawyveta ki damokidebulia
imaze, pirveladi sakiTxis CarCoSi qorwineba  CaiTvleba namdvilad Tu baTilad.
adaptaciis meSveobiT koliziis gadawyveta SeiZleba ganxorcieldes ori gziT – an
Sesabamisi qveynis materialuri samarTlis normis viwro ganmartebiT an erT-erTi
qveynis koliziuri normis meSveobiT.

da bolos, SeiZleba iTqvas, rom  saojaxo samarTlis maregulirebeli materialuri
da koliziuri normebi xasiaTdeba didi mravalferovnebiT, rac xels uwyobs am sferoSi
koliziuri sakiTxebis warmoSobas da, amasTan, zrdis saerTaSoriso kerZo samarTlis
rols maT gadawyvetaSi. saojaxo urTierTobebis saerTaSoriso unifikaciaTa simcire
kidev ufro mniSvnelovans xdis saerTaSoriso kerZo samarTlis rols am urTierTobebSi.
yovelive es SesaZleblobas aZlevs nacionalur sasamarTlos, daicvas lege fori
interesebi da amasTanave iyos mimarTuli saerTaSoriso samoqalaqo brunvis subieqtebis
interesebis dasacavad.  saqarTveloSi 1998 wels miRebuli kanoniT `saerTaSoriso
kerZo samarTlis Sesaxeb~ Seiqmna aucilebeli normatiuli baza saerTaSoriso kerZo
samarTlebrivi urTierTobebis, maT Soris,  saojaxo urTierTobebis mowesrigebisaTvis,
Tumca is jer kidev saWiroebs saTanado daxvewas. Tanamedrove saerTaSoriso kerZo
samarTalis miznebi da suliskveTeba sagrZnoblad Seicvala. Tanamedrove saerTaSoriso
kerZo samarTali efuZneba cocxal praqtikas da ara abstraqcias. amgvari cvla aisaxa
samarTlis normaTa gamoxatvis formebSic: maT SeiZines Tavisi TviTvyofadoba, moculoba
da dasrulebuli forma. aqeTken unda miiswrafvodes Cveni samarTalic.
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SOME COLLISION ISSUES HANDLING  IN MA TRIMONIAL  – FAMIL Y

RELATIONSHIPS OF INTERNATIONAL  PRIVATE LAW

INTRODUCTION

Family is a complicated public phenomenon. The family associated with public development has
undergone significant transformation which effected not only its form but also its essence. The existed
relations between members of the family represent not only the relationship between members, living in the
same home. The members of the family are connected by not only  family ties, these relations cause certain
juridical results for each of them, requiring their legal settlement.

The sphere of matrimonial-family relationships are involved in the object of settlement of International
Private Law but not completely, only partially. The above is determined by   private legal and public legal
charge adjusted to matrimonial-family relations (rules of civil acts state registration, terms of keeping of data
and other similar issues), however international private law regulates private legal relations only of
international pattern.

International Private Law heft  considerably raised in middle of XX century. It was conditioned by
various reasons: international trade, travel, communications, migration. Though the International Private
Law internationalization is not associated with International Private Law Internationalization: the German
explorer Mr. Hoffman noted that there is no the sole International Private Law, exist only differed national
legal systems, which are to be used by the National Courts if the international factual circumstances are
available.1Despite a lot of attempts made and are being made by states for universal unification of separate
issues involved in family law sphere, the family legal relationships along with their social, cultural religious
peculiarities are not able to handle complete unification of material regulation. As a result the collision
regulation in  family legal relationships charged by foreign elements is considerably important. The material
law to be used depends upon collision norms content and capacity of rights and obligations of participants
of this relationships. From this point of view is especially to be noted Georgian Law “On International
Private Law” approved in  1998. Following this Law acceptance the  necessary normative base was created
for regulation of legal relationships including the sphere of family law.

Chapter I. The Marriage Terms and Forms

$$$$$ 1. The Regulating Statute of matrimonial-family r elationships.

All conditions of marriage authenticity may be divided by the conditions which concern the marriage
form (form conditions) and conditions which concern the marriage rights ability and capability. The marriage
form conditions  - are the conditions adjusted to the procedures of marriage formalities. Material conditions
– are those of which availability or unavailability are connected with marriage authenticity issue. It should
be considered that the laws of various states may not be similar in the issues of which qualification should
be adjusted to any of requirements.

Upon regulation of matrimonial relations the majority of the states other than Muslim countries advocate
the principle of monogamy.  For example the French civil Code states that the marriage may not be held until
the previous has not been interrupted. Article 1120 of Georgian Civil Code prohibits the marriage between
1 Bernd von Hoffman “Internationales Privatrecht” Munchen 1999, S.1-2.
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those persons out of whom at least one is married. According of Swiss and German Law, a marriage is
considered as void if the material terms of the person not being in marriage is violated. For recognition of
Marriage void in Swiss and German Law require the court decision. However according of German Law the
marriage if the person who has already been in marriage with other person is in void from the beginning – ex
tunc -, and according of Swiss Law  only from  the moment of the court decision – ex tunc 2.

Other material condition of a marriage comes out of matrimonial age  which may be different in various
countries. According of Article 1108 of Georgian Civil Code the matrimonial age  has been established as 18
years. There are some exceptions whereupon  the matrimonial age of 16 years is admitted according of
written requests of parents. In case of waive of parents or other legal persons the decision should be made
by the court  if it is requested by fiancés .

One more material condition exist between the persons to be married – absence of any relative relations.
According of Article 1120 of Georgian Civil Code the marriage is prohibited between direct relatives  of up
and down relationships, between sisters and brothers either of the same parents or various, strep father and
daughter. Though the same article doesn‚t prohibit the marriage between cousins.

The most significant condition is consent between  forthcoming spouses. According of article 1107 of
Georgian Civil Code the compulsory condition for marriage is the consent between the persons to be
marriage the unsafe feature of which causes the marriage interruption. For example according of norms of
Yemen family law consent of fiancés  is not only unnecessary but is nor required at all. The marriage issue
of minors is solved by the guardians.3

One of the material conditions of marriage is belonging not to similar sex. This condition was implied by
itself. Upon explanation of the marriage is always said that this is the “ties between man and woman”.
Despite, there are exceptions in Holland, Spain, Denmark, France, Czech where the marriage between persons
of the similar sex group is allowed.

In order to avoid legal problems upon regulation matrimonial-family relationships it is necessary to
select sound order of regulation  of these relationships that is directly connected with the issue of the
statute. The statute conception appeared in XII century and initially it had the meaning of law (lat statut) .
With the statute conception is connected the statute study, differed by theoretical orientation and was
developing till XIX century. It should be noted that in modern law the statute conception doesn‚t raise
disputes. According of German scholar Hoffman  in modern International Private Law the statute is a legal
system, the material norms of which the result of collision legal cause is used in relation of concrete affairs.
The statute is a result but not the starting point 4 of collision legal cause.

Other German scholar Rausher notes that if we get in touch the statute in modern International Private
Law it is not a law. In contrary  this concept implies law and order, which is used owing to concrete case
structure.5.

According of the Russian scholar Marisheva the statute means law and order (law of the state) defined
by legal collision norm, which is used towards the whole relationship charged by foreign elements or
towards its part.6

Otherwise, the statute is the system of the state whereupon the collision norm indicates and which
settles concrete legal relations.

In the legislation of various states are used different collision causes for regulation of matrimonial-family
relationships. First of all this is the physical person law (lex personalis), the variety of which presents the
citizenship law of the physical person (le patriae, lex nationalis) and the residential law (lex domicile). For

2 L.P. Anufrieva “International Private Law”, Special part, Year-2002, page 546,552.
3 L.R. Siukianen “Muslim Law”, Issues of theory and practice” M. 1986, page 164.
4 Bernd von Hoffman, S.50.
5 Thomas Rauscher “ Internationales Privatrecht” Heidelberg, 1999, S.9.
6 Marisheva N.I. “International Private Law” M.2000, P. 418.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

107

example according of art. 13 of Law of German Civil Code (EGBGB) the marriage conditions for each married
person subject to the law of the country of  their citizenship.7. In Britain is used the domicile law, but towards
it should be considered the following peculiarity. The English domicile doesn‚t define connection with
concrete place, but the sphere of activation of certain law. D. Cheshir in his thesis “International Private
Law” notes that the English conception of domicile is in closer relation with citizenship conception than
with than with the domicile conception which exists on the continent8. The same position is held by L. Raape
:” Domicile principle in English interpretation, in reality is close to the citizenship principle”. Those who
change  domicile moves from one law activation sphere to another law activation sphere with the intention
not to return “.9

In the issue of regulation of matrimonial-family relationships the Georgian Law  is guided by the national
law for persons being in marriage. According of art.44 of Georgian Law “On International Private Law”, the
marriage terms for each person to be married is subjected to the law of the country to which he adhered. The
question is – how  should we understand indication on foreign country law. It had to imply only collision
and also material law norms? As to Georgia our law “On International Private Law” inculcated the rule
according to which  indication to the other country including  third country law   implies not only indication
on this country material law but to the usage  of this country international private law, other than in case
when such indication implies only usage of norms connected with the concrete affairs (first clause of
art.4)10. However even in cases when we define which country right and law should be used for settlement
of  concrete matrimonial-family relationships, the collision problem is not exhausted. The point is that by
choosing of right and law, the contradictions of law material forms will not be solved up. Upon marriage the
law norms of spouses are coincided, which define the marriage material law conditions. For acknowledgment
in void the marriage or for waiving the registration is enough not to observe the law norms of one of the
spouses. At the same time usage of foreign state material law norms, which are not admitted for our right and
law may be excluded by public order (Orde public) and imperative norms. The German  Scholars note that
owing to international private law usage foreign states law norms “ Likewise the jump in the darkness”11.

Consideration of the results of usage of foreign state law norms occurs sometimes. Therefore it is
necessary to be existed correction for the case when usage of foreign state law contradicts with home law
main principles 12. For example by the Decision of England Chamber of Lords in 1853 it was stated, that in
public order should be understood the principle in accordance of which nobody could be given opportunity
to do anything that may be prejudice for the principles of any community. 13.

       Conception on public order enters in legal routine the first time. It implies the fundamental principles
of civil turnover, which are the properties of ownership, agreement and entrepreneurship and so on. By
violation of public law are infringed not only the rights of concrete participant‚s relationships but also this
is the prejudice for state and community interests.14. According of Georgian Law “On International Private
Law”, foreign states laws norm are not used if this contradicts the main legal principles of Georgia. The same
concerns the imperative norms whereupon not  is not spread activation of Georgian Law “On International
Private Law” despite the fact which state law is used for settlement of relationships. Bu in this case the
exception should be taken into account. Luntz notes that if the marriage is held between foreigners on the
territory of other state the stipulation on public order is not used.15. Marriage which is not in conformity of

7 Einfurngsgesetz zum Burgerlichen Gezetsbuche, Zivilrecht, Wirtschaftsrecht-Baden-Baden, Auflage, 1998/99.
8 Cheshire G.C. “Private International Law”, Oxford, 6-th ed., 1961, p.183.
9 L. Raape “International Private Law”, M. 1960, P. 52,76.
10 T.Liluashvili “International Private Law””, Tb. 2001, P.49.
11 Bernd von Hoffman, S.240.
12 Bernd von Hoffman Raape/Sturm “international Privatrecht”, Bd.1,S.199.
13 www.ros-uirist.ru “Criteris for utilization of stipulation about public order”, 2006, P.13.
14 Comment on Georgian Civil Code, Book one, Tb. 1999, P.178.
15 L.A. Luntz “Course of International Private Law, M.2002,T.2,P.448.
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requirements confirmed by Georgian Legislation should be recognized in Georgia because the family
relationships are being introduced outside the framework of the local law and order and therefore we cant
use our limitation norms.

When we concern the personal law of the persons to be married (statute), the issue of double citizenship
may be raised ,even more than the Georgian constitution, in particular the article 12 admits double citizenship
as an exception. The question may be raised, if person  was conferred several citizenships which state law
and order may be used for regulation of concrete legal relationship? Despite the fact that this issue is not
specially settled according of Chapter VII of Georgian Law “On International Private Law” which is dedicated
to family law, the answer is in Art. 22 of the same law which defines the personal statute.

It is not excluded that in the course of marriage the personal statute of spouses will be changed
(statutenenwechsel), for instance by swapping of citizenship or residence or usual location the new law and
order in contrast to the old one may put forward other requirements to the marriage, which make void or to the
contrary, acknowledge the marriage conditions existed before swapping. Despite the a.m. it is recognized that
the change of the statute doesn‚t impact the reality of marriage and the defect fake may not be transformed into
real marriage. “Upon submission of request on recognition as void the marriage we shouldn‚t take into account
the law of this state which is directly connected with the sides on the moment of submission. Changing of
citizenship may not cause the cancellation of marriage” – notes Raape.16. Out of this principle the exception is
taken into account by German Law. Change of statute may make the marriage trtue if the personal statute will
be changed and will become the common for the spouses17. There was an incident in German court practice
when the Bavarian Federal Land  Supreme Court had actually recognized the marriage between German and
Nigeria citizens, which was held in Nigeria according of Nigerian traditional law (according of Nigeria traditional
law the person who is not Nigerian may not entered into marriage with Nigerian person). The Court took into
account that the sides recognize themselves as spouses, from 1982 to 1989 year they lived in Germany, where
they in years 1985-1987 gave birth to children. For the marriage registration they submit to registration authorities
the Marriage Certificate and copy of insurance. The court considered unjust not to recognize marriage.18.

It is interesting that art.44 of Georgian Law “On International Private Law” except national law other than
national law of a person guided collision principle recognize the certain exceptions from this principle, in
particular Clause-2 of art.2. We should think the the legislator has elaborated this norm for defense of
persons which have Georgian Cotozenship or they have the ordinary residence in Georgia and limitation
towards them, using of the norms of other state law. It should be noted that revision of this article repeats
art.13 of German civil law introduction (EGBGB), which establishes exceprions from general collision principle.
The illusatrated tyypical case of Clause-2, art.13 when the national law of the person to be married doesn‚t
recognize divorce and for the second marriage the impediments are created. For example, two chile nationals
has been divorced in Germany. According of Chile Law the man desires to get married the German National.19.
Accordingly will be used the German Law, which doesn‚t recognize such limitation.

$$$$$2. Marriage Implementation Procedure

The family relationships by their subjective content represent the complicated relations. So, in  family law
sphere is impossible to avoid collision causes differentiation, bacuse the family relationship differ by their
content20. One of such issues is the issue marriage forms and corresponding collision cause issue. According of
requirements pushed forward to marriage forms the states may be divided into several groups: a) the first group
involves the countries, which recognize the marriage registered in a state body, b) the second group relates to

16 L Raape, 231.
17 Thomas Rausher, S. 149.
18 Fall OLG Munchen StaZ, 1993, 152.
19 Hemmer/Wuste/Berger-Walliser/Knoblauch/Merker  “Internationales Privatrecht”,S.33.
20 L. Tolstih “Collision regulation in international private law”, M,2002, P.184.
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countries, which recognize the marriage either in civil or secular form, c) the third group consists of states which
recognize only religious form marriage registration. Laws of some states involve the provisions which recognize
the factual marriage relationships. First of all the South and Central America titles, e.g. “uniones de hecho”
(Spanish: factual relationships) consider equal to marriage registration; the same repeat the former Yugoslavian
countries. The Israel heritage law recognize rights of quazi-inheritance of living partner 21.  As to Georgia, it
belongs to the states group which recognize the marriage which is registered in the state body. The religious
marriage doesn‚t cause the legal results for citizens of Georgia. In sphere of marriage form mainly the collision
cause is represented by the state law and not the personal law of the registration state – lex loci celebrations.
When we review the marriage form, we should differ from each other the marriage abroad and the marriage inside
the country, in this case in Georgia. If  marrying persons are citizens of Georgia and foreign country than towards
our citizen will activate the marriage material terms which are stipulated by our legislation and toward the foreign
citizen will activate marriage material terms which are stipulated by our legislation. However, as to form, in case
when  registration of the persons is implemented according the forms stipulated by Law (e.g. religious marriage),
this should be informed in Georgia. In case when foreign state nationals are married in Georgia or Georgian
national and foreign state national in Georgia (so-called mixed marriage), they should observe the marriage form
recognized here, if they desire the marriage to have the legal consequences. Such regulation of marriage form
involved in Clause-3, art.44 of Georgian Law “On International Private Law”. It should be noted that some legal
principles despite timing don‚t undergo changes, that is confirmed once more its autheticity. For example, in
judicial practice there was the following case. The citizen L-m in 1937 in Teheran got married Iran national Amalia
P. Their marriage was held in Orthodox Church. The legislation of Iran recognized the religious form of marriage.
In 1958, citizen L.-M, who for that time already lived in Tbilisi got married to citizen Raisa Sh. In 1960 L. died, Amalia
P., who had claims towards the property of legacy, prosecuted a claim requiren to recognize the second marriage
in void. The case was reviewed by several judiciary instances and at last the claimant was satisfied. So the Court
had really ricognized the marriage registered according of active legislation of the marriage place.22

Our law “On International Private Law” confers opportunities to choose tha marriage form of persons
getting to marriage. The same art.44 states that if one of two persons has no Georgian citizenship, the
marriage in Georgia may be implemented according of active marriage form of the country wherefrom the
person came. But the existed revision of this article may be understood as if toeards Georgian citizen may be
used the marriage form stipulated in Legislation of Georgia and towards the foreign state citizen the marriage
form stipulated in Legislation of his/her country. For comparison we may use german Civil Code 3 part of
art.13 of law introduction (EGBGB), which involves the similar rule, but differs, with usage of marriage from
stipulated in law of other country is possible when none of marrying persons are German nationales, that is
quite logical and understandable. So it is unclear why was created by our legislator the above mentioned
norm by this revision, if it is taken from German Law and not represent its improved version.

Other than Georgian Law “On International Private Law” art.118 of Georgian Civil Code include the
foreigners marriage rules.

Chapter II. Marriage Results and Defense of Third Persons Interests

$$$$$ 1. Property Relations between Spouses

The Legislations of various countries involve not only personal regulation but the property as well,
which are formed with the aim to take property and existence means  (the property of spouses and legal
regiment and management rules).

The agreement and legal rules of spouses are different.

21 Thomas Raischer, S.157.
22 M.M. Boguslavski, P.333.
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In foreign countries, according of active legislation is approved the legal rules division in three categories.
Unity rules of spouses property activates in France, Switzerland, Spain, Netherlands, some contries of

Latin America , eight states of the U.S.A.
The separate rule of spouses property is efficient in England, in the most states of the U.S.A., Austria,

Japan, Australia, New Zealand. Such regiment is characterized by separate property of spouses. Property
purchased till marriage and the property accepted by granting or heritance rules while being in marriage and
received revenues is considered as individual property od spouses and each of them are regulated
independently.

“Provisional unity” rules are approved in Germany, Scandinavian countries, Canada, Ontario and Kvebek
Provinces. Sometimes this rule is referred as “Postponed unity” system. At first “Provisional” Unity Rules were
introduced in Scandinavian countries and then in Germany23. The common property rules of spouses in Germany
is called (Zugewinngemeinschaft). The property relations between spouses stated by law are raised, when the
marriage agreement is not formed and come to an end owing to death of any of them, while cancelling and divorce
according of judiciary rules ($1313, 1564), while dividing the property ($1388) or as a result of forming of marriage
agreement24 . In common property of spouses  ($1363) is remained either the property before marriage or following
it. Each of them represents its property share independently, but the spouse should give consent when the
disposal of all property required . In this case, existence of economic principles should be indemnified. In case of
interruption of marriage alleged “addition” should become equal.(existed property odds from the beginning of
marriage to the end)  (Zugewninngengemeinschaft). If odds of one spouse property exceeds the second, this
latter takes half of this excess property as the requirement for equlity.25.
        As to Georgia we may assume it as a state where activates the unity rule of the spouses property. The
above is stipupated in art.1158 of Georgian Civil Code.
        The marriage in legal point of view is considered as an agreement  variety or it is a civil-legal transaction. But
it is not like the ordinary agreement. But the special kind of an agreement, the sides can‚t define its consequences
, change the terms, which are stated by imperative norms. Such an agreement will cause new legal statute for those
persons, which conclude26. One of the important provisions which reinstated collision regulations existed between
spouses is inculcation of “private autonomy” principle27. The private autonomy is a conferred and provided
possibility to concrete persons through law to settle between themselves inside certain frames through transactions
or an agreement.28. However it should be noted that the framework of activation of this principle are not limited.
For example according of art.1173 of Georgian Civil Law through the marriage agreement (Contract) is possible to
define between spouses the property rights and obligations, either while marriage or upon divorce. By marriage
agreement is impossible to consider regulation of relationships between spouses..
         These is the regulation of property relationships caused as a result of marriage inside  material law of various
countries. In collision law  there is an interpretation of  regulation of property relationships of spouses. According
of first clause of art.45 of Georgian Law “On International Private Law” the general consequences of a marriage
subjects to the law of the country : a)  domicile of both spouses currently or upon marriage; b) existence of
placement of both spouses currenly or upon marriage; c) country of attachment of bothspouses. There fore
according of International Private Law towards the consequencies is preferably used the country of joint citizenship
of spouses and only in case when none exists then will be used the principle of  joint ordinary location29.
         According of Clause-2 of art.45 of Georgian Law “On International Private Law” is defined that towards
spouses property relationships is used the principle stipulated in  first clause of the same article, in case the
spouses have not chosen the Law of other country.23 V.V. Bezbach, V.K. Puchinski, “Civil  and Trade Law of foreign countries” M.2004, P. 624, 625.
24 P. Bassenge, V. Diederichsen, H. Heinrichs, H.Putzo, H.Thomas, G. Brudermuller, W. Edenhofer, A.Heldrich,
H. Sprau, W. Weidenkauf, Burgerliches Kommentare, Palandt 2002, Munchen, S. 1527.
25 Hermann Avenarius “Die Rechtsordnung der Bundesrepublik Deutschland”, Bonn, Berlin, 2001.
26 L.P. Anufrieva , P. 551.
27 G.K. Dmitrieva “International Private Law”, guide-book-2edition, M.2004, P. 581.
28 L. Chanturia  “Introduction to Georgian Civil LawGeneral part”, Tbilisi 1997, P.57.
29 T.Liluashvili , Thesis P. 103-104.
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        Owing to above mentioned we may conclude that the law confers the  right to spouses the opportunity
to make choice through signing the contract. As M. Volph mentioned “Personal interests of the sides in this
issue will make them the best judges”30. Though this choice falls in certain limits. Th choice will be real in
case if it will indicate to the justice of the country : a) domicle of one of the spouses; b) placement of one of
the spouses; c)  where th real estate is located. One more requirement which will be put forward for choice
is its notary form. As this form carries imperative character. The norm setback will be the fact that nothing is
said abput marriage contract in it. Owing to a.m. we have to  suppose that the mariiage contract form should
be in conformity of the state law which will be chosen by the sides in the legal framework. But our supposition
may not eradicate this setback, since if we consider, that the marriage contract is a transaction then the
effective law will be “On International Private Law”, art.29 and the transaction statute will oppose  property
realtions regulation statute. In order to avoid misunderstanding and different interpretation it would be
better for legislator to define unambigously its position inconnectioon with this issue.
       From the point of  comparative legal analysis will be of not less interest the comment, which is made
by German authors of German Civil Code Introduction law (EGBGB) articles 14,15, since these articles are
formed on the same legal principles as ours. Koch, Magnuli and Morenfels note that as a result of marriage
relationships raised between spouses subject to the common results of marriage statute and not ant
special statute. The exmaple is: obligation on joint living while marriage, one spouse right to take decision,
spouse right to conclude transactions while leading of the family economy and presumption of any
spouse property, if we concern family relations as a whole and not their subordination to the special
property regime of the spouses.
       The property statute of realtionships between spouses is in conformity to the statute of marriage
common results, which was in effect on the moment of marriage (EGBGB) $ 15 (1). At the same time it is not
changed. The unchange setback feature of the statute is compensated, by the fact that spouses are
authorized to make amendments in their property legal relationships regulation with ability to make collision
choice. The preference to make such choice lies in possibility to avoid adaptation problems in case of
property relationships statute and legacy relationships statute. By choosing of real estate (lex rei sitae) is
possible to avoid the adaptation problems, which may be raised upon relationships between things
statute and legacy statute31.

$ 2. Protection of Third Party Property Rights

       One more issue concerning the property relationships of spouses, this is the protection of third persons
interests rights. It is not excluded that both spouses or one of them is bound with agreement-legal
relationships with the third person (for example – one of spouses is a contragent, and their property
relationships are regulated by foreign law. At this time will raise the issue for protection of property rights of
the third person. If the third person is honest and its property rights are violated then for protection of
interests is possible to use  the local law instead of foreign country law regulated for protection of its
interests. For making it vivid in German literature is the following example: the Turkish person‚s wife residing
in Germany ordered commodities at Hamburg Merchant and didn‚t pay. Towards this case should not be
used the Turkish Law but German Law EEGBGB 16 II art. Whereupon the consentious merchant will have
right to bring an action against the spouse according of German Law32. The same regulation involves the
legislation of other countries. According of art.57 of Swiss law  “On International Private Law”, the legal
regime heft of property relationships between spouses of one of the spouses with the third person

30 M. Volf “International Private Law” M.1949, P.445.
31 Harald Koch, Ulrich Magnus, Winkler von Mohrenfels  “IPR und Rechsvergleichung”, Munchern, 1996 Palandt
(Thomas) 831 BGB Rn.6; BGHZ 45.
32 Hemmer /Wuste/Berger – Walliser/Knoblauch/Merker , S.39.



112

relationships  are defined according of regulating law of spouses property relationships, if upon the moment
of law relationships for the third person was known or should be known about usage of this law. According
of Estonia Law, Art.146 “On civil Code Common principle, if spouses property rights are defined by foreign
country law and one of the spouses staying in Estonia the spouses property rights defined by foreign law
are used towards the third person, if the corresponding entry is in the property register of spouses, or if the
third person knew or should have known about these rights.  It was made attempt by our legislator in art.46
of Georgian Law “On  International Private Law” in accordance of which if spouses property relationships
subject to foreign state law and one of the spouses ordinary location is in Georgia or carries out activities in
Georgia then claims towards the transactions concluded with the third person will not be taken into account,
if the person knew or should have known about legal state of spouses property. It is desirable to form this
article in better way and the point concerning defense of interests of third person will be in conformity with
its title. As a whole the article may be formed according of following revision :
 “Art.46. Defense of interests of third person.
       If one of the spouses has location in Georgia or have entrepreneur activities in Georgia the regime of
spouses property relationships subjected to forteign country law will prevent the third person to bring the
claim towards concluded transaction, if he knew or should have known about legal regime of spouses property”.

Chapter III. The Qualification Problems and Unification of Collision Norms

$$$$$ 1. The Problem of  Qualifications Conflicts, Initial Issue “lame marriage”

Adaptation

        In practice of International Private Law may be raised a problem of concrete cases qualification, caused
by not only legal diversity which exists in laws of separate countries but also owing some issues couldn‚t
be solved and not regulated on legislation level. The following are qualifications conflict problem, initial
issue, “lame marriage”, adaptation.
       Qualification conflict issue is noted as one from issues which is called the initial issue qualification.
Initial qualification issue implies terms content correct interpretation, which involve collision norm and
appropriate legal relationship charged by foreign elements. It should be noted that the qualifications conflict
problem is rather complicated and homogenous approach to its solution is not available. So, for example, “in
marriage” the German Law implies sustainable official ties between spouses with protection of formal
requirements. . But according of International Private Law in this conception  are taken also the factual
cohabitation without official formalities, since we may not exclude, that quite otherwise, than in German Law
this issue is solved by foreign legal system and “marriage” implies factual living together33.
       The same state is in our law as well, which recognizes only official marriage relationships. If Georgian national
is in factual marriage relationships with the nationals of the country, the law of which recognize factual marriage
relationships then  according of our law the relationships will not be considered as marriage, but according of this
foreign country law such relationship will be considered as marriage through any of legal systems.
       The legal order used upon qualification is referred as qualification statute (Qualifikationstatut). There
are two most acnowledged approaches on qualification issue to be solved. Qualification according of law of
the country for which usage indicates dispute collision form (lex cause). Its alternative is qualification
according of the country, to which collision norm activation should be subjected legal relationsip (lex fori)34.
Unfortunately, there is no in Georgia either legislative or legal doctrine for clear position, to which principle
we may cinfer the priority.

33 Harald Koch, Ulrich Magnus, Winkler von Mohrenfels, S.29.
34 Junker Abbo “Internationales Privatrecht” Munchen, 1998 S.137-138.
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To our opinion the preference may be conferred to lex-fori principle, since only according the court country
law, the qualification can provide the sole law-enforcrmrnt result unity of the norm, except this this principle
is often used in practice.  Though this principle has the negative side – in case of application of the side to
one country court the relationship will be qualified otherwise,  the side should have applied to the other
country court for qualification of the relationship. However more setbacks are in les-cause principle, since
in this case should be implemented the dispute juridical term qualification and then to be found the
corresponding legal system.
        Issue of initial qualification should be differed from the initial issue problem. The initial issue is the state
while in the framework of one process are reviewed two relationships – key and additional, which is regulated
by various collision norms. For example, after opening of the legacy for solution of legal issue between
spouses, the authenticity of marriage is the matter of top priority (Vorfrage) and the key issue of legacy
relationship (Hauptfage). In case the marriage is not considered to be real, correspondingly the law will not
set legacy. At this moment the question arise, which collision law defines regulation of initial issue – les
cause, collision law, which should be used for regulation of main relationships, in case of  lex fori collision
law. The first is the most useful “for international harmonic decisions”, and the second “ for internal
harmony of decisions”. According of dominating opinion the most important is inner harmony of decisions
and so the priority is conferred to lex-fori.
        Close to initial qualification issue stands the issue of adaptation. The exmaple is the affair connected
with Turkish baby discussed on German literature. The married Turkish national adopted the child observing
all formalities from his Turkish friend, which was born in Germany. The issue was raised whose name should
be registered in German Registration authorities. According of art. 10 (1) of German civil code the name issue
should be solved according of citizenship country law (in this case according of the Turkish Law). In this
reagard the art. 312 of Turkish civil code is competent, correspondingly the child will get the fathers name,
if fathership statement is set.. Therefore, the fathership Certificate is the initial issue – in the framework of
the name right. The German Law really recognize the fathership and gives opportunity and gives opportunity
for a child to accept the surname of the person who recognized fathership. According to Turkish Law the
son born without marriage registration takes mother‚s name. Here is “Inter normative impediments”, which
may be solved by adaptation way – or waive on independent solution of initial issue (International Private
Legal Solution) or  to explain in limited order art.312 of Civil Code which makes possible to exclude its usage
towards the child bor without marriage registration (material-legal solution) It is expedient to award the
priority to material – legal solution of the issue, since in this case the possibility of independent solution of
initial issue is kept in force and this is less radical than collision-legal solution35 issue.
       In sphere of matrimonial-family relations the alleged “lame marriage” (hinkende ehe) represent law
norms collision problems expression. “Lame Marriage” is available when according of one country law
forms the marriage is real but according to other counry law is in void. The mentioned issue is raised whrn
the marriage authenticity represents initial issue. Solution of this issue depends upon marriage authencticity
or void in the framework of initial issue. For example in case of marriage of two greek persons in Germany by
Priest, in accordance of German Law is not efficient, but according of Greek law is real. Therefore they both
could be married repeatedly, but before marriage in Greece they should be divorced.36.

35 Harald Koch, Ulrich Magnus, Winkler von Mohrenfels, S.29.
36 Hemmer/Wuste/Berger-Waliser/Knoblaux/Merker , S.35.
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STATEMENT

As to statement I would like to note the family law regulating norms of Georgian Law “On International
private law need improvement through making changes or creation of new revision, in particular it concerns
the Clause-3 of art.44 of this law. This a  setback when the law allows the various forms referred the  persons
getting in marriage who are not the citizens of Georgia.
       The correction should be made in art.45 of Georgian Law “On international Private Law, which defines
the property consequences of marriage, gives opportunity to spouses to choose the regulating law for
settlement of relationships, but nothing is said about marriage contract form.
       Art.46 of the mentioned law which concerns the interests defense of third persons requires improvement.
This article seems tyo be unclear and should be created in new revision, in following version:
“Article 46.
Defense of third persons interests
If the ordinary residence of one of the spouses is in Georgia or hold business in Georgia, the property
relationships rules of spouses subjected to the foreign law prevents the third person for putting claims
towards concluded transactions if he/she knew or should know about legal rules of spouses”
     In order to avoid the legal problems arose from regulation of matrimonial-family relationships it is necessary
to choose correctly regulating order of this relationships connected with the statute issue. And the statute
may be interpreted either as legal system of that country which is mentioned by collision norm and which
settle concrete legal relationships.
       As to qualification problems, the most distinguished is the conflict problem of qualifications, “lame
marriage”, adaptation. In Georgia has not been considered and formed the ways of solution of this problem.
In other countries law theories there are many  solutions in this regard, though I consider, that comparatively
the most perfect is lex fori principle, since the qualification may  provide achievement of collision norm and
sole law-charge  result only according of law of the court location state. In similar way may be solved the in
initial issue problem. The solution of alleged “lame marriage” issue is dependent upon the consideration of
marriage authenticity or void in the framework of initial issue. The solution of collision issue  through
adaptation is possible by two ways – or by narrow interpretation of appropriate country material law or
through collision norm of one of the countries..
       And at last we may state that family law regulating either material or collision norms are characterized by
vast diversity, that promotes raising collision issues in this sphere and at the same time it increases the role
of International Private Law for their settlement. A little bit of family relationships international unifications
raise more the International Private Law in these relation. All these give possibility to the National Court to
protect lege fori interests and at the same time to be directed  inorder to protect the interests of international
cibil turnover subject ts. In Georgia by adoption of Law “On International Private Law” in 1998 was created
necessary normative base of international private legal relations, including family relationships settlement,
though it still needs appropriate improvement. Modern International Private Law objectives and efforts are
considerably changed. The International Private Law is based on vital practice and not abstract ideas. The
changes are reflected in forms of expression of law norms; they obtained their originality, capacity and
completed feature. The same striving have to be desirable for our law.
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ivane javaxiSvilis saxelobis saxelmwifo

universitetis iuridiuli fakultetis asistent-profesori,,,,,
saqarTvelos uzenaesi sasamarTlos Tavmjdomaris TanaSemwe,,,,,
humboldis (berlini) universitetis doqtoranti

sicocxlis uflebisa da adamianis sxva
ZiriTad uflebaTa kolizia

1. sicocxlis ufleba, rogorc adamianis ZiriTadi ufleba1. sicocxlis ufleba, rogorc adamianis ZiriTadi ufleba1. sicocxlis ufleba, rogorc adamianis ZiriTadi ufleba1. sicocxlis ufleba, rogorc adamianis ZiriTadi ufleba1. sicocxlis ufleba, rogorc adamianis ZiriTadi ufleba

saqarTvelos konstituciis Tanaxmad, adamianis ZiriTad uflebaTa Soris umTavresia
sicocxlis (me-15 muxli), fizikuri xelSeuxeblobis (me-17 muxlis me-2 punqti) da adamianis
Tavisuflebis (me-18 muxli) uflebebi. maT saxelmwifo cnobs da icavs, rogorc uzenaes
adamianur Rirebulebebs, romlebic xelisuflebis ganxorcielebisas imavdroulad warmoadgens
xalxisa da saxelmwifos SemzRudvel, uSualod moqmed samarTals (me-7 muxli).

adamianis sicocxle misi erT-erTi ZiriTadi, xelSeuvali uflebaa, romelic saqarTvelos
konstituciis me-15 muxliT aris aRiarebuli. igi uzenaesi da upirvelesi samarTlebrivi
Rirebulebaa da‚ Sesabamisad, adamianis yvela sxva danarCeni ufleba misgan gamomdinareobs.

swored adamianis sicocxlis uflebiT iwyeba adamianis fundamentur uflebaTa
arafakultaturi (konstituciis 39-e muxli) CamonaTvali konstituciis me-2 TavSi.
sicocxlis uflebas, konstituciis me-15 muxlis pirveli punqtis Tanaxmad, icavs
kanoni, Sesabamisad, igi damcavi uflebaa rogorc saxelmwifosgan, ise _ am uflebiT
aRWurvili adamianebisgan. me-15 muxlSi faqtobrivad da iuridiulad asaxulia
saxelmwifos upirvelesi valdebuleba _ daicvas adamianis sicocxle.

rac Seexeba me-15 muxlis me-2 punqts, is adgens: „sasjelis gansakuTrebuli
RonisZieba _ sikvdiliT dasja, mis srul gauqmebamde, SeiZleba gaTvaliswinebul iqnes
organuli kanoniT sicocxlis winaaRmdeg mimarTuli gansakuTrebiT mZime
danaSaulisaTvis. am sasjelis Sefardebis ufleba aqvs mxolod saqarTvelos uzenaes
sasamarTlos”. konstituciis es norma aRar moqmedebs. konstituciis 106-e muxlis
me-3 punqti adgens: „konstituciis ZalaSi Sesvlidan ori wlis ganmavlobaSi saqarTvelos
parlamentma unda miiRos konstituciiT gaTvaliswinebuli organuli kanonebi, an
daadasturos am sferoSi arsebuli normatiuli aqtebis marTlzomiereba.” vinaidan
konstituciaSi aRniSnuli daTqmuli vadis amowurvis miuxedavad organuli kanoniT
sikvdilis dasja ar iqna SemoRebuli, aRar arsebobs misi SemoRebis samarTlebrivi
SesaZleblobac. ufro metic, vadis amowurvamde ori kviriT adre, 1997 wlis 11
noembers kanoniT „sasjelis gansakuTrebuli RonisZiebis _ sikvdiliT dasjis sruli
gauqmebis Sesaxeb” sikvdiliT dasja gauqmebulad gamocxadda.

konstituciis me-15 muxlis me-2 punqti ki mkvdari normaa. aRniSnuli daTqmis
arseboba konstituciaSi cvlilebebis Setanis iuridiuli SesaZleblobiT aris
ganpirobebuli. damkvidrebuli praqtikis mixedviT, cvlilebebis Setanis or saSualebas
ganasxvaveben: gauqmebuli normis axliT Canacvlebis an Zveli normis konstituciaSi
ucvlelad datovebis da cvlilebebis damatebebis saxiT gamoqveynebis gziT. me-15
muxlis me-2 punqti swored aseTTa ricxvs miekuTvneba. marTalia, sikvdiliT dasja
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gauqmebulia, magram cvlileba organuli kanoniT aris ganmtkicebuli. konstituciaSi
ki me-15 muxlis gauqmebuli me-2 punqti Zveli redaqciiT ucvlelad aris datovebuli.

adamianis uflebaTa evropuli konvenciis me-2 muxliT‚ „yoveli adamianis sicocxlis
ufleba daculia kanoniT. aravis SeiZleba waerTvas sicocxle ganzrax, garda kanoniT
gaTvaliswinebuli danaSaulisaTvis piris msjavrdebis Semdeg sasamarTlos ganaCenis
aRsrulebisa”. me-2 muxliT daculi sicocxlis uflebis absolutur xasiaTs konvenciis
me-15 muxlis me-2 nawilic adasturebs, romlis Tanaxmad, dauSvebelia misgan gadaxveva
omis an sxva sagangebo mdgomareobis arsebobis SemTxvevaSic ki. rac Seexeba konvenciis
damatebiT oqms, me-13 damatebiTma oqmma akrZala sikvdiliT dasja, maT Soris‚ omianobis
periodSic ki. Sesabamisad, aRiarebulia sicocxle, rogorc umniSvenlovanesi Rirebuleba.

yovelive zemoaRniSnuli imaze metyvelebs, rom saxelmwifos ekisreba rogorc
negatiuri, ise _ pozitiuri valdebuleba. negatiuri valdebuleba moicavs saxelmwifosa
da xelisuflebis organoebis warmomadgenlebis mxriv sicocxlis warTmevis akrZalvas,
garda gamonaklisi SemTxvevebisa. pozitiuri valdebuleba sicocxlis dacvasa da
xelisuflebis organoebis warmomadgenelTa valdebulebas gulisxmobs fataluri
SemTxvevebis arsebobisas adekvaturi da jerovani gamoZiebis warmarTvisaTvis.1

zemoT CamoTvlili normebis Sesabamisad, mizanSewonilia ganvixiloT sicocxlis
uflebis gansakuTrebuli mniSvneloba orsulobis Sewyvetis dros.

sakiTxavia, adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis
me-2 muxlis pirvel nawilSi (`yoveli adamianis sicocxle daculia...~), moiazreba
Tu ara sityvaSi „yoveli” orsulobis nayofi‚ anu daubadebeli bavSvi. aris Tu ara
aborti adamianis ZiriTadi uflebis, sicocxlis darRveva da gvaqvs Tu ara saqme
interesebis SeuTavseblobasTan, radgan erT SemTxvevaSi ikveTeba qalis survili,
Sewyvitos orsuloba, meore SemTxvevaSi ki iTrguneba nayofis kanonieri interesi.
Sesabamisad, sakiTxavia, xom ar gvaqvs saqme dedisa da nayofis interesTa koliziasTan?
sakiTxis gasarkvevad mniSvnelovania dapirispirebuli interesebis Sedareba. sanam
dedisa da bavSvis interesebs avwon-davwoniT, gavarkvioT, aris Tu ara nayofi bavSvi
da vrceldeba Tu ara masze zemoaRniSnuli konvenciis me-2 muxlis moqmedeba.

2 .2 .2 .2 .2 . sicocxlis warmoSobis momenti. Canasaxis etapobrivi ganviTarebasicocxlis warmoSobis momenti. Canasaxis etapobrivi ganviTarebasicocxlis warmoSobis momenti. Canasaxis etapobrivi ganviTarebasicocxlis warmoSobis momenti. Canasaxis etapobrivi ganviTarebasicocxlis warmoSobis momenti. Canasaxis etapobrivi ganviTareba
   da misi samarTlebrivi mdgomareoba   da misi samarTlebrivi mdgomareoba   da misi samarTlebrivi mdgomareoba   da misi samarTlebrivi mdgomareoba   da misi samarTlebrivi mdgomareoba

adamianis uflebaTa evropuli sasamarTlos erT-erTi gadawyvetilebis Tanaxmad, nayofi
ar aris aRiarebuli fizikur pirad, romelsac pirdapir icavs adamianis uflebaTa da
ZiriTad TavisuflebaTa dacvis evropuli konvenciis me-2 muxli da im SemTxvevaSic ki,
Tu daubadebel nayofs aqvs sicocxlis ufleba, es ufleba SezRudulia dedis uflebebiTa
da interesebiT. Tumca, aRniSnuli konvencia ar gamoricxavs imis SesaZleblobas, rom
calkeul viTarebaSi‚ konkretuli faqtobrivi garemoebebis arsebobisas me-2 muxliT
garantirebuli ufleba SesaZloa gavrceldes jer kidev daubadebel bavSvzec.2

rac Seexeba gabatonebul samarTlebriv Sexedulebas kvercxujredis ganayofierebis
Sedegad warmoSobili nayofis Sesaxeb, aq gadamwyvetia embrionis, anu axali sicocxlis

1 b. boxaSvili:b. boxaSvili:b. boxaSvili:b. boxaSvili:b. boxaSvili: adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali,  Tbilisi,
2004 weli, gv. 129.
2ix.2004 wlis 8 ivlisis gadawyvetileba saqmeze – Vo. v. France Application no. 53924/00, punqti 80.
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warmoSobis momenti, radgan igi adamianis identuri individia da, amdenad, sicocxlis
uflebis subieqtad unda iqnes aRiarebuli.3

analogiuri mosazreba aqvs parizis universitetis cnobil frang profesors, ujredis
genetikis specialist jerom liJens. man Tavis gamokvlevebiT daadastura, rom maSin,
rodesac sperma da kvercxujredi calceuli ujredis formirebisTvis erTmaneTs
erwymis, axali sicocxle iqmneba da CasaxvisTanave adamianis 46 qromosomaSi, bavSvis
genetikur kodSi, Cadebulia pirovnebis damaxasiaTebeli niSani _ sqesi, Tvalis feri,
fexis zoma, inteleqti da sxva.4

rac Seexeba adamianis sicocxles CasaxvisTanave, anu bavSvis sxeulis formirebas,
sainteresoa amasTan dakavSirebiT samedicino kvlevebi, saidanac vigebT, rom orsulobis
mesame kviras yalibdeba bavSvis xerxemali, Tavi, filtvebi, kuWi, nawlavebi da Tirkmelebi,
xolo RviZli warmoqmnis sisxls. orsulobis meTvramete dRidan ki patara guli
iwyebs araregularulad cemas.

orsulobis meoTxe kviras bavSvi 1/2 sm sigrZisaa da iwonis 1/2 grams. misi
guliscema dedis guliscemis sinqronulia.

orsulobis mexuTe kviras bavSvi simaRlesa da wonaSi orjer imatebs _ iwonis 1
grams da misi sigrZe 1 santimetria, ikveTeba misi Tavi, gulmkerdi da muceli, yalibdeba
Tvalebi badurasTan erTad, gamoikveTeba yurebi da cxviri, tvinSi ki isaxeba metyvelebis
centrebi. am etapze ukve SesaZlebelia bavSvis eleqtrokardiogramis gadaReba.

orsulobis meeqvse kviras yalibdeba bavSvis muxlebi da gamoikveTeba TiTebi.
kviris bolos ki SesaZlebelia tvinis talRebis gadaReba eleqtroencefalogramaze.

orsulobis meSvide kviras bavSvis tvini sruliad Camoyalibebulia. igi grZnobs
da ewinaaRmdegeba gaRizianebas, ixsneba bavSvis bageebi, Cndeba wovis instinqti, TiTebi
grZeldeba da iRebs im formas, romelic bavSvs mTeli sicocxlis manZilze eqneba.

orsulobis merve kviras yvelaze mniSvnelovani me-60 dRea, rodesac yvela organo
ukve Camoyalibebulia. bavSvis sigrZe 3 sm-ia da iwonis 3 grams.

orsulobis mecxre-meaTe kviras ukve muSaobs bavSvis sxeulis yvela organo, kunTebis
moqmedeba bavSvis nervuli sistemiT imarTeba da sinqronuli xdeba, bavSvi amoZravebs
xel-fexs da wovs TiTs. igi grZnobs tkivils, usmens xmebs da imaxsovrebs dedis
guliscemas.

orsulobis meTormete-mecamete kviras 3 Tvis (90 dRis) bavSvis sigrZe 8 sm-ia da
iwonis 25 grams. bavSvs gazrdili aqvs Tmebi da frCxilebi, fxizlobs, rodesac
fxizlobs misi deda da sZinavs, rodesac sZinavs dedas.

Casaxul embrions ukve aqvs adamianis suli, romelic Seicavs momavali sxeulis
mTel gegmas. maSasadame, faqtobrivad igi aris adamiani. mas sxeuli energetikuli
gegmis saxiT aqvs, romelic jer kidev ganuxorcielebelia obieqturad TviTmyofad,
fizikurad avtonomiur materiaSi.

aqedan gamomdinare, gansaxilveli uflebis dacvis movaleoba mimarTuli unda iyos
ara marto zogadad adamianis sicocxlisaken, aramed TiToeuli, konkretuli bavSviskenac.
am valdebulebis Sesruleba ZiriTadi pirobaa saxelmwifoSi mowesrigebuli

3 l. izoria, k. korkelia, k. kublaSvili, g. xubua:l. izoria, k. korkelia, k. kublaSvili, g. xubua:l. izoria, k. korkelia, k. kublaSvili, g. xubua:l. izoria, k. korkelia, k. kublaSvili, g. xubua:l. izoria, k. korkelia, k. kublaSvili, g. xubua: saqarTvelos konstituciis komentarebi,
adamianis ZiriTadi uflebani da Tavisuflebani, muxli me-15, II. daculi sfero, Tbilisi 2005 weli, gv. 46.
4 l. WeliZe,l. WeliZe,l. WeliZe,l. WeliZe,l. WeliZe, sicocxlis ufleba fetusisTvis saqarTveloSi, 1.2. rodis iwyeba CanasaxSi

sicocxle, Tbilisi 2002, gv. 17.
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Tanacxovrebis uzrunvelsayofad,5 rac yvela saxelmwifo struqturis, gansakuTrebiT
ki umaRlesi sakanonmdeblo organos konstituciur-legalur valdebulebas warmoadgens.
dacvis movaleoba, pirvel rigSi, mimarTulia im safrTxis aRmosafxvrelad, rac
adamianTagan aris mosalodneli. Sesabamisad, am uflebis dacvis saukeTeso gzaa misi
darRvevis apriorul-legaluri prevencia.

amerikeli praqtikosi mean-ginekologi, doqtori bernard nadarsoni iziarebs
Sexedulebas imis Taobaze, rom ganayofierebis momentidan axali sicocxle warmoiSoba.
man Seiswavla embrionis sicocxle da gamoarkvia, Tu rodis iwyebs is arsebobas. man
gamoiyena iseTi samedicino teqnikuri saSualebebi, rogorebicaa: ultrabgera, embrioskopia,
embrionis gulis eleqtronuli monitoringi, histeroskopia, radiobiologia da sxva.
gamokvlevebi asabuTebs, rom Canasaxi damoukidebeli adamiania da es mecnieruli
WeSmaritebaa.6 daskvnebis dasadastureblad mecnierma gamoiyena ultrabgeriTi gadaReba,
romelsac saxelad „uxmo yvirili” uwoda, filmSi aRbeWdilia 12 kviris fetusis
mdgomareoba abortis dros. abortis yvelaze gavrcelebul (98%) formas warmoadgens
aborti vakuumiT. basrboloiani plastikuri mili Tavsdeba saSvilosnoSi da vakuumis
manqana daubadebel bavSvs naWrebad Wris. xelsawyo gamowovs bavSvis naWrebsa da
placentas.7 am dros 12 kviris nayofi winaswar grZnobs safrTxes im instrumentebis
mxridan, romliTac aborti keTdeba; grZnobs saSiSroebas, cdilobs, Tavi daaRwios
instrumentebs da amas imiT gamoxatavs, rom moZraobs swrafad da mSfoTvared, gulis
cema matulobs 140-idan 200-mde, farTod aRebs pirs da uxmod yviris.8

aqve unda gavixsenoT msoflio samedicino organizaciis Jenevis deklaracia, romelic
eqimis ficis Tanamedrove variantad aris miCneuli. Tu hipokrates ficSi naTqvamia:
`ar mivce arc erT qals muclis mosaSleli pesariumi”, Jenevis deklaracia hipokrates
ficisgan gansxvavebiT, akonkretebs, Tu ratom ar unda misces eqimma qals `muclis
mosaSleli pesariumi”, anu azustebs, Tu vis mimarT arsebobs dacvis valdebuleba,
ganamtkicebs ra Teziss: `pativi eci adamianis sicocxles misi CasaxvisTanave”. e. i.
sicocxlis sawyisad is ara dabadebis, aramed Casaxvis moments acxadebs.

germaniis federalurma sakonstitucio sasamarTlom  aRniSnuli sakiTxis Sesaxeb
arsebuli sakanonmdeblo normebi erT-erT sasamarTlo gadawyvetilebaSi ganmarta: dedis
mucelSi Casaxuli nayofi aRiarebulia samarTlis obieqtad, romelsac icavs kanoni.9

moqalaqis dacva saxelmwifos movaleobaa, rac ara marto krZalavs ganviTarebadi sicocxlis
mospobas saxelmwifos mier, aramed am ukanasknels sicocxlis dacvis valdebulebas
akisrebs. orsulobis Sewyveta dasaSvebad cxaddeba mxolod dedis sicocxlis SesanarCuneblad
an misi janmrTelobis mdgomareobis mkveTri gauaresebis Tavidan asacileblad.10

Jenevis zemoxsenebuli deklaracia da germaniis moqmedi pozitiur-materialuri
kanonmdebloba embrionis samarTlebrivi statusis Sefasebisas erTmaneTTan TanxvedraSia.

5   Art.1 Satz 2 GG.
6 l. WeliZe,l. WeliZe,l. WeliZe,l. WeliZe,l. WeliZe, sicocxlis ufleba fetusisTvis saqarTveloSi, 1.2. rodis iwyeba CanasaxSi
sicocxle? Tbilisi 2002, gv. 18.
7 l. WeliZe, l. WeliZe, l. WeliZe, l. WeliZe, l. WeliZe, sicocxlis ufleba fetusisTvis saqarTveloSi, 1.1. aborti, Tbilisi 2002, gv. 8.
8 l. WeliZe,l. WeliZe,l. WeliZe,l. WeliZe,l. WeliZe, sicocxlis ufleba fetusisTvis saqarTveloSi, 1.2. rodis iwyeba CanasaxSi
sicocxle, Tbilisi 2002, gv. 19.
9  Art. 2 Abs. 2 Satz 1, Art. 1 Abs. 1 GG.
10 Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 251.
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mas garkveulwilad saqarTvelos moqmedi materialuri kanonmdeblobac Seesabameba,
magram mxolod nawilobriv. saqarTvelos samoqalaqo kodeqsis me-11 muxlis me-2
nawilis Tanaxmad, memkvidreobis ufleba warmoiSoba CasaxvisTanave. es ki imaze metyvelebs,
rom Canasaxi samarTlis subieqtad aris aRiarebuli, romelsac garkveuli saxis uflebebi
kanonmdeblobis safuZvelze CasaxvisTanave eniWeba. aqve gavixsenoT saqarTvelos kanoni
`pacientis uflebebis Sesaxeb”, romlis 36-e muxlis mixedviT, saxelmwifo kisrulobs
valdebulebas, mimarTos nebismier saSualebas nayofis sicocxlis dasacavad. magram
aris ki sicocxlis dacvis valdebuleba erTnairad asaxuli saqarTvelos yvela
Sesabamis kanonSi, Tu es sakiTxi sxvadasxva kanoniT gansxvavebulad aris regulirebuli?

3. Svilebis raodenobisa da maTi dabadebis drois damoukideblad3. Svilebis raodenobisa da maTi dabadebis drois damoukideblad3. Svilebis raodenobisa da maTi dabadebis drois damoukideblad3. Svilebis raodenobisa da maTi dabadebis drois damoukideblad3. Svilebis raodenobisa da maTi dabadebis drois damoukideblad
   gansazRvris ufleba   gansazRvris ufleba   gansazRvris ufleba   gansazRvris ufleba   gansazRvris ufleba

Tu ganvixilavT `janmrTelobis dacvis Sesaxeb” saqarTvelos kanonis 136-e muxls,
davinaxavT, rom masSi arsebuli normebi modificirebas saWiroebs, radgan zemoT
aRwerili mizani am kanoniT ver miiRweva. ̀ janmrTelobis dacvis Sesaxeb” saqarTvelos
kanonis 136-e muxlis Tanaxmad, „saqarTvelos yvela moqalaqes ufleba aqvs, damoukideblad
gansazRvros Svilebis raodenoba da maTi dabadebis dro”. sakiTxavia, realurad
ramdenad gamarTlebulia aRniSnuli aRmWurveli normis amgvari formulireba, radgan,
Tu kanonmdeblobiT gaTvaliswinebuli iqneba Svilebis gaCenisa da maTi dabadebis
momentis damoukideblad gansazRvris ufleba, warmoiSoba am normis ganvrcobiTad
gamoyenebis safrTxe. kerZod ki SesaZlebelia 136-e muxlis formulirebiT gamarTlebul
iqnes sicocxlis uflebis winaaRmdeg mimarTuli qmedeba. igulisxmeba Canasaxis
xelovnurad moSorebis gamarTleba Svilebis raodenobisa da maTi dabadebis drois
damoukideblad gansazRvris uflebis motiviT. aRniSnuli formulirebidan gamomdinare,
Tu qali miiRebs gadawyvetilebas nayofis xelovnurad moSorebis Sesaxeb, maSin,
rodesac orsuloba dagegmili ar hqonda, Tavisuflad SeuZlia orsulobis nebismier
stadiaze miiRos gadawyvetileba _ gaikeTos aborti da ar dauSvas daugegmavi
mSobiaroba, raTa ar gaaCinos arasasurveli bavSvi.

aRniSnuli ki imaze metyvelebs, rom adgilobrivi sakanonmdeblo normebi
winaaRmdegobaSi modis ara mxolod erTmaneTTan, aramed _ evropaSi damkvidrebul,
gabatonebuli SexedulebasTanac. Tuki embrions ganvixilavT dedis organizmis nawilad,
abortis gakeTebac, Sesabamisad, piradi da ara sajaro gansjis sakiTxi iqneba da
amdenad, kanonmdebeli masTan mimarTebaSi uflebauunaro aRmoCndeba. magram Tu gavixsenebT
germaniis ZiriTadi kanoniT aRiarebul samarTlebriv mdgomareobas nasciturusis
Taobaze, anu imas, rom embrioni dacvis obieqti da damoukidebeli adamianuri sxeulia,
aborti aRiqmeba rogorc socialuri dimensia, es ki sakiTxs saxelmwifosaTvis
xelmisawvdoms, anu arsebuli kanonebis gansjis sferoSi aqcevs. Sesabamisad, unda
iTqvas, rom nayofs aqvs rogorc sicocxlis ufleba, aseve _ Rirseba, radgan swored
misi Casaxvis momentidan iwyeba misi biologiuri ganviTarebis procesi. amdenad,
saqarTvelos konstituciis me-15 muxlis pirveli punqtiT, romelic iTvaliswinebs
adamianis sicocxlis kanoniT dacvas, ganmtkicebulia saxelmwifos valdebuleba, Seqmnas
iseTi kanonmdebloba, romelic saxelmwifosa Tu kerZo pirebis mier Cadenil Canasaxis
mkvlelobas miscems danaSaulis _ ganzrax mkvlelobis negatiur kvalifikacias.
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amasTan, ar SeiZleba aRniSnuli sakiTxi adamianis Tavisufali nebis anabara iyos
mitovebuli da mxolod calkeul individTa keTil nebaze iyos damokidebuli. msgavsi
sakiTxebi kanonmdeblobiT unda mowesrigdes, ganisazRvros qcevis normebi da misgan
gadaxvevis SemTxvevaSi _ pasuxismgeblobis sakiTxi,11 miT ufro, rom deda da Svili
Casaxvis momentidan erTmaneTisagan gancalkevebuli da gansxvavebuli adamianebi arian,
rac gamokvlevebis Sedegad calsaxad dasturdeba. xSirad maT gaaCniaT gansxvavebuli
sqesi, kanis pigmentacia, Tvalisa da Tmis feri, sisxlis jgufi. axalgazrda individi,
saSvilosnos mkvebavi kedlis miRwevisas gamoyofs `hc” hormons, romelic aCerebs
dedis menstrualur cikls. bavSvi gamoimuSavebs Tavis pirad sanayofo garss, Tavisive
sicocxlis xazsa da mkvebav sistemas (placentas). es yvelaferi ekuTvnis bavSvs da
ara dedas. deda da bavSvi dakavSirebuli arian mxolod da mxolod placentiT,
romelic warmoadgens dacviT barierebsa da gacvliT funqcias.12  Sesabamisad, ikveTeba
ori sxvadasxva individis interesi da is SemTxveva, rodesac xdeba or ZiriTad
uflebas _ bavSvis sicocxlisa da dedis Tavisufali ganviTarebis uflebebs Soris
kolizia. kolidirebul interesTa arsebobis dros unda gairkves, konkretul SemTxvevaSi
Tu romeli mxaris interesia prioritetulad dacvis Rirsi.

4 .4 .4 .4 .4 . orsulobis xelovnurad Sewyveta _ aramarTlzomieri Tuorsulobis xelovnurad Sewyveta _ aramarTlzomieri Tuorsulobis xelovnurad Sewyveta _ aramarTlzomieri Tuorsulobis xelovnurad Sewyveta _ aramarTlzomieri Tuorsulobis xelovnurad Sewyveta _ aramarTlzomieri Tu
   marTlzomieri qmedeba?   marTlzomieri qmedeba?   marTlzomieri qmedeba?   marTlzomieri qmedeba?   marTlzomieri qmedeba?

saqarTvelos sisxlis samarTlis kodeqsis mixedviT, SeiZleba mxolod ukanono
aborts mieces danaSaulis kvalifikacia (133-e muxli). am SemTxvevaSi, danaSaulis
obieqtia ara TviTon Canasaxi, aramed _ qalis janmrTeloba. adamianis damoukidebeli
sicocxlis dasawyisad _ dabadebad iTvleba mSobiarobis procesis is momenti, roca
xdeba bavSvis gamoyofa dedis saSodan. aqedan gamomdinare, saqarTvelos kanonmdeblobis
Tanaxmad, adamianis mkvlelobad SeiZleba CaiTvalos qmedeba mxolod maSin, rodesac
igi mimarTulia nayofisadmi, mas Semdeg, rac igi nawilobriv mainc gamoeyofa dedis
saSos, Tundac igi jer kidev ar sunTqavdes.

sakiTxis detaluri analizisaTvis marTebulia ganvixiloT, Tu ra aris mkvleloba:
obieqturad mkvleloba SeiZleba Cadenil iqnes adamianis organizmze meqanikuri, qimiuri,
baqteriologiuri, eleqtronuli da sxva saxis zemoqmedebiT. mkvlelobis Semadgenlobis
gansazRvrisaTvis savaldebuloa biologiuri sikvdilis dadgoma, rac imas niSnavs,
rom mkvleloba miekuTvneba materialuri Semadgenlobis mqone danaSaulTa ricxvs.

amasTan, am danaSaulis Semadgenlobis dasafuZneblad, aucilebelia mizezobrivi
kavSiris arseboba Cadenil qmedebasa da damdgar Sedegs Soris. zemoT moxsenebuli
definiciebis Tanaxmad, bavSvis organizmze xdeba zemoqmedeba, ris Sedegadac igi iRupeba,.
anu mkvlelobis damTavrebulad cnobisaTvis savaldebulo Sedegi _ sikvdili dgeba.

mkvlelobisas damnaSavis qmedebasa da adamianisaTvis sicocxlis mospobas Soris
unda arsebobdes mizezobrivi kavSiri. sisxlis samarTlis kodeqsis me-8 muxlis Tanaxmad,
aseTi kavSiri arsebobs maSin, rodesac qmedeba iyo sicocxlis mospobis aucilebeli
piroba, e. i. uromlisodac amjerad Sedegi ar dadgeboda. aRniSnulidan gamomdinare, es

11   Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 253.
12 l. WeliZe,l. WeliZe,l. WeliZe,l. WeliZe,l. WeliZe, sicocxlis ufleba fetusisTvis saqarTveloSi, 1.2. rodis iwyeba CanasaxSi
sicocxle, Tbilisi 2002, gv. 22.
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iqneba bavSvis sicocxlis mospoba. aborti warmoadgens sicocxlis mospobis aucilebel
pirobas. e.i. arsebobs mizezobrivi kavSiri qmedebasa da adamianis sicocxlis mospobas
Soris. abortis SemTxvevaSi moqmedebs ara marto eqimi, romelic atarebs abortis
operacias, aramed dedac, romelic midis abortis gasakeTeblad, anu subieqturad. dedas
amoZravebs ganzraxva _ igi Segnebulad uSvebs, rom mis qmedebas adamianis sikvdili
mohyveba. subieqturi mxriv, igivenairad SegviZlia ganvsazRvroT eqimis moqmedebac, anu
abortis gakeTebas SeiZleba mieces TanamonawileobiT Cadenili mkvlelobis kvalifikacia.

mkvlelobis Tanaamsruleblebad sisxlis samarTlis kodeqsis 22-muxlis Tanaxmad,
cnobil unda iqnen is pirebi, romlebic moqmedebdnen erToblivad, mkvlelobis ganzraxviT
da uSualo monawileobas iRebdnen dazaralebulis sicocxlis mospobis procesSi.

saqarTvelos konstituciis me-15 muxli icavs yvela adamianis sicocxles adamianis
ganviTarebis etapebis miuxedavad. amis sapirispirod, lokaluri pozitiuri samarTali
adgens orsulis, rogorc individis uflebas damoukideblad gadawyvetilebis miRebisa,
rac mxolod orsulobiT, Sesabamisad, bavSvis gaCeniTa da misi aRzrdiT SeiZleba
SeizRudos. rodesac vsaubrobT bavSvis sicocxleze, unda aRiniSnos, rom izRudeba
ara Tavisufali ganviTarebis ufleba, aramed misi sicocxlis ufleba. konstituciiT
ganmtkicebuli sicocxlis dacvis valdebuleba ki orsulobis asakze ar aris
damokidebuli. konstitucia ar Seicavs iseT miTiTebas, romlis Tanaxmadac, sicocxlis
dayofa kategoriebad orsulobis proceszea damokidebuli  da sicocxlis dacvis
valdebulebas saxelmwifos akisrebs. Sesabamisad, sicocxlis dacvis garantiebi
kanonmdeblobiT orsulobis sawyis etapzeve unda iyos gaTvaliswinebuli.13

igive mosazrebaa gaziarebuli 1969 wlis adamianis uflebaTa amerikis konstituciis
me-4 muxlis pirvel punqtSi, romelic iTvaliswinebs Casaxvis momentidan sicocxlis
dacvis pirobas: `yvela pirovnebas gaaCnia Tavisi sicocxlis dafasebis ufleba.
aRniSnuli ufleba daculia kanoniT da, zogadad, Casaxvis momentidan”...

identur daTqmas gvTavazobs saqarTveloSi 1994 wlis 21 aprilidan ZalaSi myofi
gaerTianebuli erebis organizaciis bavSvTa uflebaTa konvenciis preambula: `bavSvs,
fizikuri da gonebrivi moumwifeblobis gamo, esaWiroeba specialuri dacva da zrunva,
Sesatyvisi samarTlebrivi dacvis CaTvliT, rogorc dabadebamde, ise dabadebis Semdeg”.

orsulobis Sewyvetis kanonmdeblobiT regulirebis ori ZiriTadi gza ikveTeba _ an
mxolod qalis interesebis gaTvaliswineba an mxolod nayofis, anu ardabadebuli bavSvis
interesebis gaTvaliswineba. radgan am SemTxvevaSi ikveTeba bavSvis sicocxlis uflebasa
da dedis pirovnebis Tavisufali ganviTarebis uflebas Soris warmoqmnilia kolizia da
naTeli xdeba, rom dgeba erT-erTi maTganisaTvis upiratesobis miniWebis aucilebloba.
saqarTvelos konstituciis me-16 muxliT gaTvaliswinebul pirovnebis Tavisufali
ganviTarebis uflebas ganyenebulad Tu ganvixilavT, davinaxavT, rom saqme gvaqvs individSi
arsebuli pirovnuli unarisa da Zalebis Tavisufal ganviTarebasTan. pirovnebis Tavisufali
ganviTarebis ufleba icavs adamianis cxovrebisa da saqmianobis sxvadasxva sferoebs, rac
Tavis mxriv, imas niSnavs, rom saxelmwifo am uflebas ver daicavs, Tu sicocxlis
uflebiT aRWurvili adamiani ar arsebobs. imisaTvis, rom vifiqroT cxovrebisa da
saqmianobis sferoebis dacvaze, pirvel rigSi aucilebelia, sicocxlis uflebis dacva,
radgan swored sicocxlis uflebis mqones, ganurCevlad asakisa da qmedunarianobisa,
aqvs pirovnuli unarisa da Zalebis ganviTarebis ufleba. Sesabamisad, pirovnebis Tavisufali

13 Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 254.
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ganviTarebis uflebis dacvas win uZRvis sicocxlis uflebis dacva, rac ganamtkicebs
mosazrebas, rom swored bavSvis sicocxlea upiratesad dacvis Rirsi.

radgan sicocxle uzenaes  da upirveles samarTlebriv Rirebulebas warmoadgens
da yvela sxva danarCeni ufleba swored misgan gamomdinareobs, cxadi xdeba, rom
swored mas unda mieniWos upiratesoba dedis Tavisufali ganviTarebis uflebasTan
(iseve, rogorc yvela sxva uflebasTan) SedarebiT.

Casaxuli bavSvis dasacavad saxelmwifos mier kanonTa saSualebiT dadgenili
qcevis wesebi qmedebisa Tu misgan Tavis Sekavebis, nebarTvisa da akrZalvis Sesaxeb
unda gavrceldes dedisagan nasciturus-is dacvazec, miuxedavad im fiziologiuri
mWidro kavSirisa, romelic maT Soris arsebobs. dacvis amgvari meqanizmi muSaobs
maSin, rodesac kanoni dedas Canasaxis SenarCunebasa da mis gaCenas avaldebulebs.
kanonmdeblis mier Sesabamisi samarTlebrivi berketebis gaTvaliswineba orsulobis
Sewyvetis Tavidan acilebis mizniT, sxvadasxvagvarad SeiZleba ganxorcieldes.

mTavaria, rom kanoni realurad axorcielebdes sicocxlis dacvas da mis mizans
ar unda warmoadgendes droSi gawerili samarTlebrivi Tavisuflebis miniWeba, romelsac
Sedegad orsulobis Sewyveta SeiZleba mohyves.14

Canasaxis sicocxlis dacva ar unda iyos mxolod dedasTan erTobliobaSi, rogorc
erT konteqstSi, moazrebuli, anu `daubadebeli sicocxlis dacva mxolod dedasTan
erTad da ara dedis winaaRmdeg”.15

gamosavali, romelic Canasaxisa da orsuli qalis interesebs Tanabrad daicavs, ar
arsebobs. gamosavali ar iqneba arc is, rom garkveul etapze qalis uflebebma wina
planze gadaiwios, anu bavSvis uflebebi garkveuli droiT SeizRudos da orsulobis
sawyis etapze mieces qals abortis gakeTebis ufleba. aborti am SemTxvevaSic
bavSvis mkvlelobad iqneba Sefasebuli.16

5 .5 .5 .5 .5 . Sobadobis kontrolis mimoxilvaSobadobis kontrolis mimoxilvaSobadobis kontrolis mimoxilvaSobadobis kontrolis mimoxilvaSobadobis kontrolis mimoxilva

dauSvebelia Canasaxis sikvdil-sicocxlis principuli sakiTxi yuradRebis miRma
darCes im faqtis gamo, rom abortis ufleba seqsualur TavisuflebasTan, qalebis
uflebebTan da Sobadobis kontrolTan iqnes gaigivebuli. radgan Sobadobis kontrols
Tomas malTusamde da mis mier Sedgenil ̀ zedmet” adamianebTan brZolis gegmamde mivyavarT,
romliTac qvelmoqmedebis uaryofa, danaSaulisa da omebis waxaliseba, medicinis ganviTarebis
Seferxeba da a. S. moiazreba. radgan malTusianelTa brZolis formebi Tanamedrove
msoflioSi yovlad miuReblad iqna aRiarebuli, es mimdinareoba am saxiT ver ganviTarda.
magram mosazreba, rom geometriuli progresiiT ganviTarebuli mosaxleoba da ariTmetikuli
progresiiT ganviTarebuli ekonomika adamianis cxovrebas problemas uqmnis,  darCa da
mas mosaxleobis Semcirebis axali, ufro ̀ humanuri” gza Caenacvla, kerZod ki _ feministuri
moZraobis erT-erTi aqtivistis, margaret zangeris mier SemuSavebuli mosaxleobis
moSorebis axali gegma. es gegma malTusiseuli proeqtisgan gansxvavebiT, erTi SexedviT,
sruliad uwyinar STabeWdilebas tovebda, radgan is mosaxleobis raodenobis Semcirebas
bombebisa da epidemiebis nacvlad, sxva gziT iTvaliswinebda. axali proeqti sayovelTaod

14 Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 262.
15 Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 266.
16 vgl. BverfGe 39,1 (43).
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cnobili gaxda saxelwodebiT _ `gegma mSvidobisaTvis” (`Plan for Peace”). 1921 wels
margaret zangerma Camoayaliba `Sobadobis kontrolis liga”, romlis ZiriTadi mizani
iyo abortebis, sterilizaciisa da kontracepciis gziT mosaxleobis gamravlebis tempis
Semcireba. `Sobadobis kontrolis liga” gamoscemda Jurnal `Sobadobis kontrolis
mimoxilvas” (`Birth Control Review”), romelSic naTlad Cans maTi ideologia. amas adasturebs
Semdegi citata am Jurnalidan: `col-qmruli Ralati (am sityvis fizikuri gagebiT
mainc), ar unda iTvlebodes gacilebis sababad. is aris Tanamedrove qorwinebis bunebrivi
Sedegi”, an kidev: `didi ojaxi safrTxes warmoadgens, radgan yoveli momdevno bavSi
aqveiTebs ojaxis cxovrebis dones”, an kidev: `Cven unda uzrunvelvyoT yoveli bavSvis
ufleba, iyos sasurveli” (`Birth Control Review”, IX gam., #6, 1925), anu yoveli ̀ arasasurveli”
bavSvi likvidirebul unda iqnes. ̀ ra vqnaT”, rom amiT ̀ arasasurveli” bavSvis sicocxlis
uflebas xelvyofT. zangeri da misi `Sobadobis kontrolis liga” `nayofierad”
TanamSromlobdnen hitlerTan da misi faSisturi ideologiis erT-erT ZiriTad mimarTulebas
gansazRvravdnen. evgenikas _ ̀ mecnierebas” adamianis jiSis gaumjobesebis Sesaxeb, romelic
darvinis aTeisturi Teoriis axali ganzomileba iyo, aqtiuri propaganda eweoda faSistur
germaniaSi. iq saukeTeso jiSis adamianebi unda SeejvarebinaT da amis meSveobiT ̀ zeadamiani”
unda mieRoT. 1933 wels zangeris JurnalSi gamoqveynda misi axlo megobrisa da
Tanamoazris, ernst rudinis statia _ ̀ evgenikuri sterilizacia arsebiTi moTxovnilebaa”.
SemgomSi rudini genetikuri sterilizaciis hitleriseuli proeqtis direqtori gaxda.
1942 wels, taqtikuri mosazrebebiT, zangerma `Sobadobis kontrolis ligas” gadaarqva
saxeli da `ojaxis dagegmvis asociacia” daarqva, xolo 1948 wels daarsda `ojaxis
dagegmvis saerTaSoriso federacia”, romelic daregistrirda 1953 wels, zangeri ki mis
sapatio Tavjdomared iqna arCeuli. es aris winaistoria dRevandeli demografiuli
sakiTxebisadmi im midgomisa, romelic saWirod miiCnevs msoflios dacvas `zedmeti”
adamianebisgan.17 zemoTqmulis gaTvaliswinebiT, Zalisxmeva ar unda daviSuroT, unda
vizrunoT, rom Tavisuflebis saxeliT nebadarTulma qmedebam ar gamoiwvios bavSvis
uflebebis ukanono SezRudva.

kanonis mizani unda iyos sicocxlis dacvis uzrunvelyofa, rac, ZiriTadad, or
mimarTulebas moicavs: pirveli - dacviTi da damTrgunveli, anu saxelmwifo organoebis
mier damsjelobiTi zomebis matarebeli mimarTuleba, xolo meore moicavs mosaxleobaSi
samarTalSegnebis Camoyalibebisa18 da amaRlebis uzrunvelyofas, vinaidan aseTi
orientaciisa da TviTSegnebis pirobebSi minimumamde dava samarTaldarRvevaTa maCvenebeli.

6. daskvna6. daskvna6. daskvna6. daskvna6. daskvna

erT-erTi saSualeba, mimarTuli jer kidev daubadebeli sicocxlis dacvisaken,
iqneba sajaro dawesebulebaTa Seqmna (an gafarToeba), sadac ganxorcieldeba
janmrTelobasTan dakavSirebuli sakiTxebis ganmarteba, rCevebis micema ojaxebisTvis
jer kidev daubadebeli bavSvis sicocxlis dacvis survilis gamyarebis mizniT.

17 episkoposi stefane: cagerisa da lentexis eparqiis gazeTi, saqarTveloSi qristianobis gavrcelebis
2000 wlisadmi miZRvnili II saerTaSoriso simpoziumze warmodgenili moxseneba: „demografiuli
problemebi qristianuli TvalsazrisiT” #9(32) dekemberi, 2005 weli.
18  vgl. BverfGe 45, 187 (254, 256).
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ar SeiZleba bavSvis sicocxlis ufleba damokidebuli iyos imaze, Tu ra gadawyvetilebas
miiRebs deda orsulobis sawyis etapze. aqedan gamomdinare, bavSvis sicocxlis uflebis
dacva ganxorcieldeba mxolod maSin, Tu deda nayofs ar moiSorebs. garda amisa, rogorc
viciT, kanonis safuZvelze ZiriTadi uflebebis SezRudvis SesaZlebloba unda iyos
aucilebeli demokratiuli sazogadoebisaTvis, rac imas niSnavs, rom ZiriTadi uflebis
SezRudvisas saxelmwifos ar SeuZlia daeyrdnos zogad aucileblobas. kanoni, romlis
safuZvelzec SeiZleba ZiriTadi uflebis SezRudva, aucileblad unda iyos Tanazomieri,
anu mas unda hqondes legitimuri sajaro mizani, unda iyos gamosadegi miznis misaRwevad,
aucilebeli miznis misaRwevad da Sesabamisi.19 legitimur sajaro mizans warmoadgens
saxelmwifosa da sazogadoebis keTildReoba, saxelmwifo uSiSroeba, sazogadoebrivi
usafrTxoebis uzrunvelyofa da a.S. gamosadegoba maSin arsebobs, roca kanonis saSualebiT
SeiZleba dasaxuli konkretuli miznis miRweva. rac Seexeba aucileblobas, kanoni maSin
aris aucilebeli, roca konkretuli kanonis garda ar arsebobs sxva SedarebiT rbili
saSualeba miznis misaRwevad. amasTan, aucilebelia, rom kanoni Seesabamebodes Carevis
intensivobas, anu aucilebelia, moxdes sikeTeTa Sedareba, awon-dawonva.20

unda aRiniSnos, rom warmodgenili ganmartebiT nagulisxmebia iseTi SemTxvevebi,
roca saxelmwifo valdebulia, mis xelT arsebuli yvela saSualeba gamoiyenos
adamianis sicocxlis gadasarCenad, Tundac am saSualebas sxva adamianis sicocxlis
mospoba warmoadgendes. magram ar gvaqvs ufleba, warmovidginoT, TiTqos saxelmwifo
moqalaqeebs sxvadasxva jgufebad yofdes da moqalaqeTa diferenciaciis Sedegad
iRebdes gadawyvetilebas, visi sicocxle aris Rirebuli da visi ara. moiazreba iseTi
SemTxvevebi, roca msxverplis gadarCena SesaZlebelia mxolod maSin, Tu moispoba
damnaSavis sicocxle. ase, rom damnaSavis mokvla mxolod maSin iqneba gamarTlebuli,
Tu es aucilebelia sxva adamianis sicocxlis gadasarCenad. swored maSin iqneba
kanoni legitimuri, gamosadegi, aucilebeli da Sesabamisi.

Cvens SemTxvevaSi aRwerili dedisa da bavSvis interesebis koliziisas, roca erTmaneTis
pirispir dgas bavSvis sicocxle da dedis Tavisufali ganviTarebis ufleba, cxadia,
rom sasworze ar devs ori sicocxle, romelTagan saxelmwifos erTis amorCeva da
misTvis upiratesobis miniWeba mouwevs, radgan erTi sicocxlis gadasarCenad meoris
mospobis aucilebloba ar arsebobs, rac imas niSnavs, rom Tavisufali ganviTarebis
uflebasa da sicocxlis uflebas Soris aSkara uTanasworobaa, mniSvnelovnad
uTanasworobis pirobebSi ki martivia diferencireba, Sinaarsidan gamomdinare, sicocxlis
uflebisTvis upiratesobis miniWeba da Sesabamisi mopyroba. Sesabamisad, saxelmwifom
uzenaesi Rirebulebis _ sicocxlis dasacavad unda miiRos gadawyvetileba.

Tu sicocxlis dacvis motiviT kanonmdeblobaSi ganmtkicebuli iqneba Carevis
safuZveli, kanonis mizani iqneba sazogadoebis keTildReobisa da usafrTxoebis
uzrunvelyofa, radgan kanoni Seqmnis safuZvels pirovnebis Tavisufali ganviTarebis
motiviT abortis gakeTebis Tavidan acilebisa.

19 l. izoria, k. korkelia, k. kublaSvili, g. xubua,l. izoria, k. korkelia, k. kublaSvili, g. xubua,l. izoria, k. korkelia, k. kublaSvili, g. xubua,l. izoria, k. korkelia, k. kublaSvili, g. xubua,l. izoria, k. korkelia, k. kublaSvili, g. xubua, saqarTvelos konstituciis komentarebi,
adamianis ZiriTadi uflebani da Tavisuflebani, me-15 muxli, III dacul sferoSi Careva da Carevis
konstituciur-samarTlebrivi safuZvlebi, Tbilisi 2005 weli, gv. 51, 52.
20 k. kublaSvilik. kublaSvilik. kublaSvilik. kublaSvilik. kublaSvili: ZiriTadi uflebebi, ZiriTadi uflebebis struqtura, Tbilisi 2003 weli, gv. 77.
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am SemTxvevaSi igi iqneba miznis misaRwevad gamosadegi saSualeba. aqedan gamomdinare,
vinaidan pirovnebis Tavisufali ganviTarebis motiviT nayofis xelovnurad moSorebis
akrZalva kanonis garda sxva ufro rbili saSualebiT ar miiRweva, kanonis miReba
aucilebelia miznis misaRwevad, maSinac ki, rodesac deda iRebs gadawyvetilebas, gaikeTos
aborti mas Semdeg, rac Seityo, rom arsebobs arajansaRi bavSvis dabadebis safrTxe.

am konteqstSi SeiZleba kidev erTxel gavixsenoT hitleris mier ganxorcielebuli
gegma, romlis mixedviTac, asiaTasobiT adamiani imis gamo gaanadgures, rom hitleri am
xalxs `sicocxlisaTvis Seufereblad” Tvlida. gegma iTvaliswinebda sazogadoebisTvis
ekonomikuri da politikuri sargeblis momtani adamianebis Seqmnas. Sesabamisad,
sazogadoebisTvis usargeblod Seracxil adamianebs gazis kamerebSi xocavdnen. faSistebis
am gegmas 275 aTasi adamiani emsxverpla. sabednierod, dResdReobiT aravis epareba eWvi
imaSi, rom es danaSauli kacobriobis istoriaSi gansakuTrebuli sisastikiT gamoirCeoda.
Sesabamisad, sicocxlis uflebis deklarirebisas Seqmnili sakanonmdeblo baza anda
gatarebuli nebismieri RonisZieba, romelic nacisturi germaniis reJimisTvis
damaxasiaTebel elementebs Seicavs, iseve unda iqnes uaryofili da dagmobili, rogorc
es saerTaSoriso sazogadoebam faSisturi reJimis mimarT ganaxorciela. dauSvebelia
saxelmwifos mier CamorTmeul iqnes ufleba, romelic CasaxvisTanave adamianis Tandayolili
da ganuyofeli uflebaa da romlis miniWebac saxelmwifos mier SeuZlebelia.

saxelmwifom unda gadawyvitos, iwyeba Tu ara adamianis sicocxle Casaxvis momentidan
da Sesabamisad, uzrunvelyos misi dacva bavSvis uflebaTa konvenciisa da adamianis
uflebaTa amerikis konvenciis analogiurad, mkafiod gamoxatuli formiT. es ki imas
niSnavs, rom kanonis normis Sinaarsi da misi darRvevis samarTlebrivi Sedegi adamianisTvis
gasagebi da maqsimalurad naTlad formulirebuli unda iyos.

sanam Canasaxis mkvleloba danaSaulad ar gamocxaddeba da Sesabamisi damateba ar
Seva Cvens sisxlis samarTlis kodeqsSi, piris gadawyvetileba, romelic ara sicocxlis
SenarCunebis, aramed misi mospobisken iqneba mimarTuli, windawin gamarTlebuli iqneba
qveynis kanonmdeblobis mier, romelic, miuxedavad imisa, rom sicocxlis deklarirebas
axdens, am SemTxvevaSi am uflebis dasacavad mis xelT arsebul yvela saSualebas ar
iyenebs. ase, rom danaSaulis Camdeni gamarTlebuli iqneba rogorc sakuTari sindisis
winaSe, aseve _ Tanamedrove liberaluri sazogadoebis mxriv.

dasasruls, vfiqrobT, saintereso iqneba 1988 wels aSS-is prezident ronald
reiganis mier aRniSnul sakiTxze swored rom mkafiod formulirebuli gancxadebis
gaxseneba: `me, ronald reigani, amerikis SeerTeebuli Statebis prezidenti, qveynis
konstituciiTa da kanonebiT moniWebuli uflebis Tanaxmad, vacxadeb pirovnebis
xelSeuvalobas Casaxvis momentidan mis bunebriv sikvdilamde. amasTan vacxadeb, rom
yvelafers gavakeTeb imisaTvis, rom amerikis SeerTebuli Statebis konstituciisa da
kanonebis aRsrulebiT moxdes daubadebeli bavSvis dacva...”.21

zemoxsenebuli istoriuli sityvebi unda iyos orientiri nebismieri erovnul-
lokaluri sakanonmdeblo-normatiuli bazis saerTaSoriso norma-standartebTan
harmonizaciisa da adamianis fundamenturi, pirvelsawyisi organuli uflebis _
sicocxlis uflebis prioritetuli dacvis uzrunvelyofisaTvis.

21l. WeliZel. WeliZel. WeliZel. WeliZel. WeliZe, sicocxlis ufleba fetusisTvis saqarTveloSi, 1.2.2. sazogadoebis Tvalsazrisi,

Tbilisi 2002, gv 28.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

127

NATO COMAIA
Assistant Professor‚ Law Faculty, Ivane Javakhishvili State University,
Assistant to the Chairman of the Supreme Court of Georgia,
Doctoral Student of Humbold University (Berlin)

COLLISION OF  THE RIGHT  TO LIFE AND OTHER
FUNDAMENT AL HUMAN RIGHTS

1. Right to Life as a Fundamental Human Right

According to the Constitution of Georgia, the following rights are very important out of the fundamental
human rights: right to life (Article 15), right to physical inviolability (2nd paragraph of the Article 17) and right
to inviolability of freedom (Article 18). They are recognized and protected by the law as being eternal and
supreme human values, which at the same time represent the law that acts immediately and limits the people
and the state while exercising its power.

The right to life represents one of the fundamental, inviolable human rights that is recognized by the
Article 15 of the Constitution of Georgia. It is a supreme and primary legal value, and correspondingly, any
other human right is derived from it.

A non-facultative list of fundamental human rights (Article 39 of the Constitution) in the Chapter 2 of the
Constitution starts with the right to life, which, according to the first paragraph of the Article 15 of the
Constitution, is protected by the law, correspondingly, it is a protective right from the state also from the
people enjoying this right. The Article 15 de facto and de jure describes the primary obligation of the state
– to protect the life of a person.

 As for the 2nd paragraph of the Article 15, it determines: ̀ special forms of punishment - capital punishment
before its full abrogation may be envisaged by organic law for extremely serious crimes directed against a
person‚s life. Only the Supreme Court has the right to impose such a punishment.‚ This norm of the
Constitution is not effective any more. The 3rd paragraph of the Article 106 of the Constitution determines:
`Two years after the Constitution enters into force the Parliament of Georgia must adopt organic laws
envisaged by the Constitution, or confirm the legality of normative acts which exist in those areas.‚ However,
as much as despite expiration of the time limit set in the Constitution the capital punishment was not
introduced by the organic law, there is no legal possibility of its introduction any more. Moreover, the law
on ̀ Complete Abolishment of Special Form of Punishment – Capital Punishment‚ was announced annulled
two weeks before the expiration of this term, on November 11, 1997.

Thus, the 2nd paragraph of the Article 15 of the Constitution is a dead norm only. Existence of such
arrangement is provided by the legal possibility of making amendments to the Constitution. In accordance
with the existing practice, two means of making amendments are distinguished: replacing an abolished norm
with the new one, or leaving the old norm in the Constitution unchanged and publishing the amendments in
the form of the addenda. The 2nd paragraph of the Article 15 belongs to such cases. The amendment is not
strengthened by the organic law although the capital punishment is abolished, and the abolished 2nd paragraph
of the Article 15 is left in the Constitution unchanged, with old wording.

According to the Article 2 of the Convention for the Protection of Human Rights and Fundamental
Freedoms ̀ Everyone‚s right to life shall be protected by law. No one shall be deprived of his life intentionally
save in the execution of a sentence of a court following his conviction of a crime for which this penalty is
provided by law.‚ The absolute nature of the right to life, protected by the Article 2, is confirmed by the 2nd

part of the Article 15 of the Convention, according to which no derogation from it shall be made even in case
of war or any other emergency. As for the additional protocol of the Convention, 13th additional protocol
prohibited capital punishment even in the event of war. Consequently, this is a clear recognition of life as the
most significant value.

All the abovementioned indicates that the state bears not only the negative, but also the positive
obligation. The negative obligation implies the prohibition of deprivation of life by the representatives of
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official bodies and the state, except for exceptional cases. The positive obligation implies the protection of
life and the obligation of representatives of official bodies for conducting adequate investigation in the
event of fatal cases.1

In accordance with the above listed norms, it is reasonable to discus a special significance of life in the
issue of legal regulation of pregnancy interruption.

It is interesting who can be implied in the first part of the Article 2 of the Convention for the Protection
of Human Rights and Fundamental Freedoms, or, does the word ̀ everyone‚ imply a fetus or an unborn child
or not? The question is whether the abortion violates the fundamental human right to life or not, and
whether we face a conflict of interest as far as in the event of abortion it is clear that on one hand there is a
desire of a woman to interrupt pregnancy, and on the other hand the legal interest of a fetus is violated.
Correspondingly, it is interesting to find out if we face the collision of interests of a mother and a fetus.
Comparison of confronting interests is significant for clarifying the issue. Before analyzing the interests of
a mother and a child on the grounds of comparison, let us clarify whether a fetus is a child and whether or
not it is covered by the Article 2 of the abovementioned Convention.

2. The Moment of Starting the Life. Gradual Development of a Fetus and Its Legal State

In accordance with one of the judgments of European Court of Human Rights, a fetus is not recognized
as a natural person that is directly protected by the Article 2 of the Convention for the Protection of Human
Rights and Fundamental Freedoms, and even in case if an unborn fetus has the `right to life‚, this right is
limited by the rights and interests of a mother. However, this Convention does not exclude the possibility
that in some cases and in existence of particular actual circumstances, the right guaranteed by the Article 2
is possible to cover an unborn child too.2

As for the dominating legal view about the fetus created after fertilization of an egg, here the decisive
importance is given to the moment of starting the life of an embryo, or a new life, as far as it is an individual
identical to a human being and thus should be recognized as the subject to the right to life.33 L. Izoria, K.
Korkelia, K. Kublashvili, G. Khubua: Comments on the Constitution of Jérôme Lejeune, a famous French
professor and geneticist from the University of Paris has the same opinion. With his researches he confirmed
that even when the sperm and egg join each other for forming a particular cell, a new life is created and a
person‚s characteristic features – sex, color of the eyes, size of feet, intellect, etc4. are present in 46
chromosomes of a person – in a genetic code of a child right at the moment of conception.

As for a person‚s life immediately after conception, or formation of a child‚s body, the scientific researches
on this issue are very interesting. They inform us that a child‚s backbone, head, lungs, stomach, intestines
and kidneys are formed in the third week of pregnancy and the liver starts to create blood. From the
eighteenth day of pregnancy a little heart starts beating irregularly.

By the fourth week of pregnancy the child is ½ cm long and weighs ½ gr. Its heart beats simultaneously
with that of mother‚s.

In the fifth week of pregnancy the weight and length of a child doubles – it weighs 1 gram and it is 1
centimeter long, its head, chest and belly are shaped, the eyes with retina are formed, ears and a nose are
shaped and speech centers are identified in the brains. On this stage it is possible to have an electric
cardiogram of a child.

For the sixth week of pregnancy the child‚s knees are formed and fingers are shaped. By the end of the
week it is possible to film the brain waves on the electric encephalogram.

1 B. Bokhashvili, Case Law of the European Court of Human Rights, Tbilisi, 2004, p. 129.
2  See the judgment of July 8, 2004 on the case – Vo. v. France Application no. 53924/00, paragraph 80.
3 L. Izoria, K. Korkelia, K. Kublashvili, G . Khubua: Comments on the Constitution of Georgia, Fundamental
Human Rights and Freedoms, Article 15, II Protected Sphere, Tbilisi, 2005, p. 46.
4 L. Chelidze, Right to Life for Fetus in Georgia, 1.2. When Does the Life Start in the Fetus? Tbilisi 2002, p. 17.
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During the seventh week of pregnancy a child‚s cerebellum is completely developed. It feels and resists
to irritation, lips of a child opens, the instinct of suckling appears, the fingers are lengthened and take a
shape that a child will have during the lifetime.

The 60th day of the eighth week is the most important when all the organs are developed. The child is 3
cm long and weighs 3 grams.

At the ninth-tenth week all the organs of the child are all functioning, the motion of muscles is governed
by the child‚s nervous system and it becomes synchronized, a child moves hands and legs and sucks the
thumb. It feels pain, listens to voices and remembers the heartbeat of a mother.

For the twelfth-thirteenth week a 3-week (90-day old) child is 8 cm long and weighs 25 grams. Its hair and
nails are growing. A child is awake when its mother is awake and sleeps when the mother is asleep.

A conceived embryo already has a soul of a human being that includes all the plan of the future body.
Thus, in fact, it is a human being with an immortal soul. It has a body as an energetic plan that is still
unimplemented in the objectively independent and physically autonomous matter.

Therefore, the obligation of protecting the right that is under discussion should be directed not only
towards the life of a human being in general, but also, in particular – towards each child. Fulfillment of this
obligation is a main condition for ensuring the regulated cohabitation in the state5, that represents a
constitutional-legal obligation of all the state structures, especially that of the higher legislative body. The
obligation of providing protection, first of all, is directed for eradicating the threat that can be anticipated
from human beings. Correspondingly,  a priori legal prevention of its violation represents the best way of
protecting this right.

An American practitioner, gynecologist Dr. Bernard Nathanson shares an opinion that a new life is
created at the moment of fertilization. He studied the life of an embryo and found out when it starts its
existence. He used medical technical facilities, such as: ultrasound, embryoscopy, electronic monitoring of
the heart of an embryo, hysteroscopy, radiobiology, etc. The researches confirm that the fetus is an
independent person and this is a scientific truth6. For confirming the conclusions the scientist used an
ultrasound video that he named as ̀ Silent Scream‚. The film depicts a condition of a 12-week fetus at the time
of abortion. Vacuum abortion represents the most widespread form of abortion (98%).  A plastic cannula
with a sharp blade is placed in the uterus and a vacuum machine cuts an unborn child into pieces. A device
sucks the pieces of a child and a placenta7. At this time and before the procedure a 12-week fetus feels a
threat from the side of instruments that are used for making abortion; it feels the danger, tries to get rid of
these instruments and expresses this by moving fast and worriedly, the heartbeat increases from 140 to 200,
it opens a mouth wide and screams silently8.

Here we should recall the Declaration of Geneva of the World Health Organization that is regarded as the
contemporary variant of the Physician‚s Oath. If the Hippocratic Oath says: ̀ I swear… not to give a woman
a pessary to procure abortion‚, the Declaration of Geneva, unlike the Hippocratic Oath, defines concretely
why a doctor should not give a women a `pessary to procure abortion‚, or specifies regarding whom the
protection obligation exists by stating: ̀maintain the utmost respect for human life from the time of conception‚.
I.e. it states that the life begins from conception and not from the birth.

Federal Constitutional Court of Germany explained the legislative norms around this issue in one of the
court resolutions:  a fetus conceived in the womb is recognized as a subject to law that is protected by the
law9. Protection of a citizen is an obligation of the state that not only prohibits the deprivation of a developing
life by the state, but also imposes the obligation of protecting the life to the latter. Interruption of pregnancy

5   Art.1 Satz 2 GG.
6  L. Chelidze, Right to Life for Fetus in Georgia, 1.2. When Does the Life Start in the Fetus? Tbilisi 2002, p. 18.
7  L. Chelidze, Right to Life for Fetus in Georgia, 1.1. Abortion, Tbilisi 2002, p. 8.
8  L. Chelidze, Right to Life for Fetus in Georgia, 1.2. When Does the Life Start in the Fetus? Tbilisi 2002, p. 19.
9   Art. 2 Abs. 2 Satz 1, Art. 1 Abs. 1 GG.
10   Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 251.
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is declared as permissible only for the purpose of maintaining the life of a mother or for avoiding worsening
her health state10.

The Declaration of Geneva mentioned above, and the effective positive-materialistic legislation of Germany
coincide with each other in providing an evaluation of the legal status. Effective material legislation of
Georgia somehow corresponds to it, but only partially. In accordance with the 2nd part of the Article 11 of the
Civil Code of Georgia, the right to inherit shall arise upon conception. This means that the fetus is recognized
as a subject to the law to whom some rights are granted from the moment of conception on the grounds of
the legislation. We should also recall the law of Georgia on the Rights of a Patient. In accordance to the
Article 36 of this law, the state takes the responsibility to apply any means for protecting the life of a fetus.
However, is the obligation of providing an active protection of life equally reflected in all the relevant laws
of Georgia, or is this issue regulated differently by different laws?

3. The Right to Independently Determine the Number of Children and the Time of Their Birth

If we consider the Article 136 of the law of Georgia on Healthcare, we will see that the norms there need to
be modified, because it will be impossible to reach the goal described above with this law. In accordance with
the Article 136 of the law of Georgia on Healthcare, ‚All the citizens of Georgia has the right to independently
determine the number and date of birth of children‚. It is interesting, in fact how justified it is to formulate the
norm this way, because if the right of determining the number of children and the moment of their birth
independently can be considered by the law, there will be a threat of wider application of this norm. Namely, it
is possible that with the wording of the Article 136 the action directed against the right to live is justified. This
implies the justification of an artificial removal of fetus with the motif of the right to determine the number of
children and the time of their birth independently. Based on this wording, if a woman makes a decision to get
rid of a fetus artificially in case of the unplanned pregnancy, she is free to make a decision on any stage of
pregnancy – to have abortion and not to let an unplanned delivery take place in order not to give birth to an
undesired child.

The above-mentioned indicates that the local legislative norms are in conflict not only with each other, but
also with the opinions that are formed and dominated in Europe. If we consider an embryo as a part of a
mother‚s body, correspondingly, having abortion will be a private matter and not an issue of public discussion,
and thus the legislator will have no right in reference to her. However, if we remember the legal status about
‚nasciturus‚ as recognized by the fundamental law of Germany, i.e. that the embryo is a subject of protection
and an independent human body, the abortion is perceived as a social dimension, making this issue accessible
for the state, or puts it within the limit of the laws. Correspondingly, it should be pointed out that the fetus has
not only the right to life but also the dignity as well as far as the process of its biological development starts
from the moment of its conception. Thus, the first paragraph of the Article 15 of the Constitution of Georgia,
which refers to the protection of a person‚s life by the law, strengthens the obligation of the state to create the
legislation that will give a negative qualification of an intended murder to the murder of a fetus committed by
either the state or a natural person.

Besides, it is impossible to leave this issue only to the mercy of free will of a person and on the goodwill
of particular persons. Such issues shall be regulated by the legislation, norms of conduct should be determined
and in case of deviation from them – the issue of responsibility should be defined.11 Also, as far as the
research results undoubtedly confirm, the mother and a child are separate and not the same person from the
moment of conception, they often have different sex, skin pigmentation, color of the eyes and hair or blood
type. A young individual, after reaching the nourishing wall of the uterus, produces ‚hc‚ hormone that stops
the menstrual cycle of a mother. A child forms its own fetus amnion, its own line of the life and a nourishing
system (placenta). All these belong to a child and not to the mother. A mother and a child are connected to
each other only with the placenta that represents a protective barrier and has an exchanging function12.

11   Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 253.
12 L. Chelidze, Right to Life for Fetus in Georgia, 1.2. When Does the Life Start in the Fetus? Tbilisi 2002, p. 22.
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Correspondingly, the interests of two separate individuals are identified and there is the case of collision
between two fundamental rights – right to life of a child and the right to freedom of personal development
of a mother. In the event of the collided interests it is crucial to determine the interest of which party
represents a priority to be protected in a particular case.

4. Ar tificial Interruption of Pr egnancy – Unlawful or Lawful Act?

In accordance with the Criminal Code of Georgia, only an illegal abortion can be qualified as a crime
(Article 133), and in this case the object of a crime is not a fetus itself, but the health of a woman. The moment
during the delivery when a child is withdrawn from the vagina of a mother is considered as the beginning of
an independent life of a person – the birth. Consequently, in accordance with the legislation of Georgia, an
act can be qualified as a murder of a person only when it is directed to the fetus after it departs the vagina
even partly, even if it is not breathing yet.

For the detailed analysis of the issue it will be reasonable to consider what a murder is: objectively, the
murder can be committed by mechanical, chemical, bacteriological, electronic or other influences on a
human body. For determining the constituent of a murder it is obligatory that the biological death occurs,
which means that the murder belongs to the list of crimes having material constituents.

Besides, in order to establish the constituents of crime it is necessary to have a causal relation between
the committed act and the subsequent result. According to the above provided definitions, the body of a
child undergoes an influence that results in its death, or the death – a necessary result for recognizing the
murder as completed – occurs.

While committing a murder, there should be a causal relation between the action of a criminal and the
deprivation of a human life. In accordance with the Article 8 of the Criminal Code, such relation is present when
the action was a necessary condition of deprivation of life, i.e. without which no result would have taken place.
Hence abovementioned, there will be a fact of deprivation of life of a child, and abortion represents a necessary
condition of deprivation of life. This means that there is a causal relation between the action and deprivation
of life. In case of abortion not only a doctor acts, who carries out abortion, but also the mother who goes there
to have abortion. This is, subjectively, the mother acts with an intention – she intentionally admits that her
action will result in the death of a human being. From the subjective point of view, the same can be applied to
the action of a doctor, or abortion can be understood as a murder committed with an accomplice.

In accordance with the Article 22 of the Criminal code, those persons, who act together with an intention
of committing a murder and participate directly in the process of deprivation of life of a victim, shall be
regarded as accomplices of murder.

Article 15 of the Constitution of Georgia protects the life of all the persons regardless the stages of
development of a human being. Contrary to this, the local positive law determines the right of a pregnant as
an individual to make a decision independently that can be limited by pregnancy only, and correspondingly
by giving birth to a child and growing the child up. When we talk about the life of a child, it should be
mentioned that the right to life, and not the right to freedom of development is limited. The obligation of
providing protection of life that is strengthened by the constitution does not depend on the age of pregnancy.
The Constitution does not have any reference according to which division of a life into categories depends
on the process of pregnancy and assigns the obligation of protecting the life to the state. Consequently, the
guarantees of life protection should be foreseen on the very initial stages of pregnancy by the legislation13.

The same opinion is shared in the first paragraph of the Ar ticle 4 of the American Convention on
Human Rights (1969) that foresees the condition of protecting the life from the moment of conception:

13 Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 254.
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`Every person has the right to have his life respected. This right shall be protected by law and, in general,
from the moment of conception‚...

Identical arrangement is provided in Georgia by the preamble of the United Nations Convention on the
Rights of a Child, effective since April 21, 1994: ̀ the child, by reason of his physical and mental immaturity,
needs special safeguards and care, including appropriate legal protection, before as well as after birth‚.

Two main ways for regulating the interruption of pregnancy by the legislation have been shaped: either
considering the interests of a woman only or considering the interests of fetus or an unborn child only. As
far as in this case there is a collision between the right to life of a child and the right to freedom of personal
development of a mother, it is evident that it becomes necessary to give priority to one of them. If we
consider generally the right to freedom of personal development, as provided in the Article 16 of the
Constitution of Georgia, we will see that we are dealing with the freedom of development of personal skills
and powers in an individual. The right to freedom of personal development protects various spheres of a
person‚s life and activities, which from its side means that the state will be unable to protect this right if there
were no person enjoying the right to life. In order to think about the protection of life and fields of activities,
first of all it is necessary to protect the life as far as the one enjoying the right to life, regardless age and legal
capacity, has the right to development of personal skills and powers. Correspondingly, the protection of the
right to freedom of personal development is preconditioned by the protection of the right to life that
provides strong grounds for the opinion that the life of a child has a priority to be protected.

As far as the life represents the supreme and primary legal value and any other right derives from it, it is
obvious that in accordance with the principle of comparability, this right should be given the priority as
compared to the right to freedom of development of a mother (like any other right).

The rules of conduct about action or refraining from the action, permission and prohibition, as determined
by the laws of the state with the purpose of protection of a conceived child, should cover the protection of
nasciturus from a mother, regardless the tight physiological link that exists between them. Such protection
mechanism is effective when the law obliges a mother to maintain a fetus and give birth to it. Such relevant
legal tools can be considered by a lawmaker and can be implemented differently with the purpose of
avoiding the termination of pregnancy.

The main thing is that the law actually protects the life, and it should not be focused on granting legal
freedom for some period of time that might result in termination of pregnancy14.

Protection of the life of a fetus should not be understood in one and the same context with the mother,
or `protection of an unborn child only with the mother and not against the mother‚15.

There is no solution that would equally protect the interests of a fetus and a pregnant woman. It would
not be a solution to assign more priority to the rights of a woman at some particular stage either, or if the
rights of a child are limited for some time and if a woman is granted the right to have abortion at the initial
stage of pregnancy. Abortion would be assessed as murder of a child even in this case too16.

5. Overview of the Birth Control

It is inadmissible to leave the issue of principle related to the life and death of a fetus without discussion
because of making the right to abortion equal to the sexual freedom, rights of women and birth control. Birth
control leads us to Tomas Maltus and to his plan of fighting with ‚redundant‚ people that means: reject the
charity, encourage crime and wars, hinder the development of medicine, etc. Fighting forms of Malthusians
were recognized as absolutely unacceptable in the modern world and consequently, this movement failed to
develop this way. However, the opinion remains about the population that increases at a geometric rate and the
economy that grows at an arithmetic rate, creating problems for the subsistence of population. This opinion

14  Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 262.
15  Entscheidungen des Bundesverfassungsgerichts, Band 1-89, 6. Auflage, Hamburg 1994: Art. 2, Rn. 266.
16  vgl. BverfGe 39,1 (43).
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was replaced by a new ‚human‚ way of decreasing the number of population, namely, the plan of getting rid of
population elaborated by one of the activist of the feminist movement – Margaret Sanger. Unlike the Malthusian
project, at first glance, this plan was very innocent as far as instead of bombs and epidemics, it considered
another way of reducing the number of population. The new project was made worldwide known with the name
– Plan for Peace. In 1921 Margaret Sanger established an American Birth Control League which aimed at
slowing down the growth of population through abortions, sterilization and contraception. American Birth
Control League published a monthly missal named Birth Control Review where their ideology was fully
reflected. This is confirmed by the following quotation from this review: ‚Adultery (at least with the physical
meaning of this word) should not become a reason for the divorce. This is a natural result of a contemporary
wedding‚; or: ‚a big family represents a threat as far as any next child decreases the quality of life of the family‚;
or: ‚we have to ensure the right of each child to be desired‚ (Birth Control Review, IX pub. #6, 1925). This means
that every ‚undesired‚ child should be liquidated. ‚What can we do‚ - as this way we are violating the right to
life of an ‚undesired‚ child. Sander and her American Birth Control League fruitfully cooperated with Hitler and
determined one of the main directions of his fascist ideology. Eugenics – a ‚philosophy‚ which advocates the
improvement of human hereditary traits, which was a new dimension of a Darwin atheist theory, was actively
propagandized in the Fascist Germany. The people with best hereditary traits were to be bred and this way a
‚superman‚ was to be created. In 1933 an article by Ernst Rudin, her close friend and co-thinker was published
– ̀ Eugenic Sterilization: An Urgent Need‚. Later Rudin became a director of Genetic Sterilization, a project by
Hitler. In 1942, based on tactical opinions, Sanger renamed the American Birth Control League and named it as
Family Planning Association, and in 1948 an International Planned Parenthood Federation was founded. The
federation was registered in 1953 and Sanger was elected its honorary chairperson. This is a prehistory of the
approach towards the present demographic issues that considers it necessary to protect the world from
‚redundant‚ people17. Considering the above-mentioned, we should not spare our efforts and strive that the
activities, permitted on behalf of freedom do not violate the rights of a child illegally.

The aim of the law should be the protection of the right to life that mainly comprises two directions: the first
– protective and oppressing, that is, the direction with punitive measures by official bodies, and the second –
ensuring the establishment18 and enhancement of legal awareness among the population as far as in the
environment of such orientation and self-consciousness, the indicator of violations of law will be minimized.

6. Conclusion

One of the means for protecting the yet unborn life will be to create (or widen) public institutions where
the health-related issues will be explained, families will be given consultations with the purpose of
strengthening the desire to protect the life of the yet unborn child.

The right to life of a child cannot be based on the decision that a mother can make at the initial stage of
pregnancy. Consequently, the right to life of a child will be protected only when the mother does not get rid
of a fetus. Besides, as far as we are concerned, the possibility to limit the fundamental rights on the grounds
of the law should be necessary for the democratic society. This means that while restricting the fundamental
right the state cannot rely on the general necessity. The law based on which it is possible to limit a
fundamental right, should necessarily be equal and it should have a legitimate public objective, it should be
useful, necessary and relevant for achieving the goal.19 A legitimate public goal is the welfare of the state

17 Bishop Stephane: Newspaper of Tsageri and Lentekhi Eparchy, Speech made at the II international Symposium
dedicated to the 2000th anniversary of spreading Christianity in Georgia: Demographic Problems from the Christian
Point of View‚ #9(32) December, 2005.
18  vgl. BverfGe 45, 187 (254, 256).
19 L. Izoria, K. Korkelia, K. Kublashvili, G . Khubua, Comments on the Constitution of Georgia, Fundamental
Human Rights and Freedoms, Article 15, III Intervention in the Protected Sphere and Grounds of Constitutional-Legal
Grounds of Intervention, Tbilisi, 2005, pp. 51, 52.
2 0K. Kublashvili:  Fundamental Rights, Structure of Fundamental Rights, Tbilisi 2003, p. 77.
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and the public, state security, provision of public welfare, etc. As for the usefulness, it is evident when it is
possible to reach a particular goal through the law. As for the necessity, the law is necessary when there are
no relatively smoother means for achieving the goal than a particular law. Besides, it is necessary that the
law corresponds to the intensity of interference, or, it is necessary to compare and balance benefits20.

It has to be mentioned that the present explanation implies the cases when the state is obliged to take all
available measures for saving the life of a human being, even if deprivation of life of other persons represents
any of such means. However, we do not have the right to imagine that as if the government divides the
citizens into various groups and decides after differentiating the citizens whose life is valuable and whose
not. Only the cases are implied when it is possible to save a victim only after the life of a criminal is
terminated. Thus, killing of a criminal will be justified only if it is necessary for saving the life of another
person. This is when the law can be legitimate, useful, necessary and relevant.

While colliding the interests of a mother and a child described in our case, when we have the life of a
child and the right to freedom of personal development of a mother, it is clear that two lives are not opposed.
The state will have to select and prioritize one out of these lives, as far as there is no necessity to terminate
one‚s life in order to save the other‚s life. This means that there is a clear inequality between the right to
freedom of personal development and the right to life; and in the event of significant inequality it is very
easy to differentiate, in the light of the context, and to prioritize the right to life and to treat it relevantly.
Correspondingly, the state should make decision for protecting the life – the supreme value.

If the basis for intervention is strengthened in the legislation with the motif of protecting the life, then the
law will be aimed at ensuring safety and welfare for the society, as far as the law will create the grounds for
avoiding abortion with the motif of freedom of personal development.

In this case it will be a useful tool for reaching the goal. Consequently, as far as prohibition of abortion
with the motif of freedom of personal development cannot be reached with any smoother means than the
law, it is necessary to pass the law for reaching the goal even in case when the mother makes a decision to
have an abortion after learning that there is a threat of giving birth to an unhealthy child.

In this context we can again remember the plan implemented by Hitler. Hundreds of thousands of people
were killed according to this plan only because Hitler regarded these people ̀ unfit for life‚. The plan envisaged
creation of the people who would bring economic and political benefit to the society. Correspondingly, the
people condemned as useless for the society were taken to gas chambers. 275 thousand people were the
victims of this plan of the Fascists. Fortunately, today nobody has any doubt that this crime is distinguished
with its particular cruelty in the history of the mankind. Consequently, the legislation basis, which has been
created while declaring the rights to life, and/or any measure taken, which implies the elements characteristic
to the regime of the Nazi Germany, should be rejected and disapproved as it was done to the Fascist regime by
the international society. It is inadmissible that the state dispossess the right that represents the inherent and
inseparable right of a person since conception, which cannot be granted to a person by the state.

The state should decide on whether the life of a person starts from the moment of conception and
correspondingly ensure its protection by the clearly defined form analogous to the Convention on the Rights
of a Child and the American Convention on Human Rights. This means that the contents of the norm of the law
and the legal outcome of its violation should be as clearly formulated and understandable as possible.

A person‚s decision that is oriented to deprivation of life and not to the maintenance the life will be justified
by the legislation of the country until the murder of the fetus is declared as a crime and relevant addendum is
made to our Criminal Code. Although our legislation provides the declaration of life, in this case it does not use
all the available measures for protecting this right. So, a person having committed the crime will be acquitted in
regards to its own conscience and from the viewpoint of the contemporary liberal society.

In the end we think it will be interesting to recall the clearly formulated proclamation made by Mr. Ronald
Reagan, President of the USA in 1988 regarding this issue: ‚I, Ronald Reagan, President of the United States
of America, by virtue of the authority vested in me by the Constitution and the laws of the United States, do
hereby proclaim and declare the unalienable personhood of every American, from the moment of conception
until natural death, and I do proclaim, ordain, and declare that I will take care that the Constitution and laws
of the United States are faithfully executed for the protection of America‚s unborn children...”.21

The historical words mentioned above should be a reference point for harmonizing any national-local
legislative-normative basis with international norms and standards, and for ensuring the prioritized protection
of the right to life as a fundamental, primary and organic human right.

21 L. Chelidze, Right to Life for Fetus in Georgia, 1.2.2. Viewpoint of the Society, Tbilisi 2002, p. 28.
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levan goTualevan goTualevan goTualevan goTualevan goTua

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo
universitetis iuridiuli fakultetis doqtoranti

kerZo davebis alternatiuli wesiT ganxilvis
Taviseburebani qarTuli da

germanuli samarTlis mixedviT

1. Sesavali1. Sesavali1. Sesavali1. Sesavali1. Sesavali

saqarTveloSi samarTlebrivi reformis axal stadiaze gansakuTrebuli aqtualoba
eniWeba arbitraJis sakiTxebs. pirvel rigSi imitom, rom sayovelTao aRiarebiT arbitraJis
sferoSi dRes moqmedi kanonmdebloba Sesacvlelia1. amadroulad didi yuradRebiT
aris Sesaswavli am sferoSi moqmedi germanuli normatiuli masala, radgan am  qveynis
kanonmdeblobam Tanamedrove qarTuli kerZo samarTlis Camoyalibebaze didi gavlena
iqonia. kerZo davebis gadawyveta mxolod saxelmwifo sasamarTloebis prerogativa
rom iyos, am ukanasknelTa efeqturi funqcioba TiTqmis SeuZlebeli iqneboda2.

`germaniaSi pirveli instanciis sasamarTloebSi weliwadSi 2 milionze meti kerZo
xasiaTis sarCeli aRiZvreba”3. marTlmsajuleba aseT ekonomikurad ganviTarebul
qveyanaSic ki mniSvnelovan xarjebs moiTxovs da amitom sasamarTloebi ganicdis
mniSvnelovan infrastruqturul problemebs, pirvel rigSi‚ kadrebis simciresa da
teqnikuri aRWurvilobis arasrulyofilebas; saproceso Semosavlebi didi xania
veRar faravs sasamarTlo xarjebs. germaneli specialistebi Tvlian, `rom amis
Sedegad sasamarTloebSi moRvaweoben saqmeebiT gadatvirTuli, aramotivirebuli
mosamarTleebi4". es maSin‚ roca am qveyanaSi procentulad yvelaze meti mosamarTlea
evropaSi da saproceso xarjebic sakmaod maRalia.

aseT situaciaSi saxelmwifo yovelnairad cdilobs, gantvirTos sasamarTloebi.
saarbitraJo samarTalwarmoebisTvis xelsayreli kanonmdebloba erT-erTi saSualebaa
am miznis gansaxorcieleblad.

kerZo davebis alternatiuli wesiT ganxilvis rolis zrda da arbitraJze axali
uflebamosilebebis gadatana zogierT samarTalmcodnes globalizaciis procesisa
da axali liberalizmis weswyobilebis Semadgenel nawilad miaCnia da mas
`saxelmwifoebis rolis dakninebis” erT-erT gamoxatulebad miiCnevs5.

saidumlo araa, rom mosamarTleebi saqarTveloSic imdenad gadatvirTulebi arian
sarCelebiT, rom kanoniT dadgenili saproceso vadebis dacva SeuZlebeli xdeba.
Sesabamisad, misasalmebelia arbitraJis Sesaxeb kanonproeqtis ganxilvis dawyeba

1 Seadare: g. janxoTeli,g. janxoTeli,g. janxoTeli,g. janxoTeli,g. janxoTeli, saerTaSoriso kerZo samarTali, Tbilisi, 2003 w., gv. 140; s. gamyreliZe,s. gamyreliZe,s. gamyreliZe,s. gamyreliZe,s. gamyreliZe,
saerTaSoriso kerZo samarTlis Sesavali, Tbilisi 2000 w., gv. 151.
2 Seadare:  H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte,  Muenchen, 1992, Art.
92 S 1 GG.
3 F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S.21.
4 F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S.21.
5 Seadare: O. Schachter, „The Decline of the Nation-State and its Implications for International Law“, Columbia
Journal of Transnational Law, vol. 36, (1997/98).
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parlamentSi, radgan qveyanas aSkarad esaWiroeba msoflio standartebis Sesabamisi
normebi kerZo davebis alternatiuli wesiT ganxilvisaTvis.

arbitraJebis mniSvneloba TvalSisacemia ara marto evropaSi, aramed aSS-Si, samxreT-
aRmosavleT aziasa da ganviTarebuli ekonomikis mqone sxva regionebsa da
saxelmwifoebSic. magaliTad, ̀ amerikis saarbitraJo asociaciam, romelsac mudmivmoqmedi
saarbitraJo sasamarTlo gaaCnia, 2000 wels 200 aTasze meti procesi Caatara".6

niSandoblivia, rom saarbitraJo samarTalwarmoebis mniSvneloba kidev ufro didia
saerTaSoriso savaWro garigebebSi, anu rodesac xelSekrulebis mxareebi sxvadasxva
saxelmwifoebs warmoadgenen. ivaraudeba, rom saerTaSoriso asparezze dadebuli
xelSekrulebebis 90% Seicavs saarbitraJo daTqmas7.

2. arbitraJi da konstitucia germaniaSi2. arbitraJi da konstitucia germaniaSi2. arbitraJi da konstitucia germaniaSi2. arbitraJi da konstitucia germaniaSi2. arbitraJi da konstitucia germaniaSi

konstituciasTan saarbitraJo samarTalwarmoebis Sesabamisobis sakiTxi xangrZlivi
periodis ganmavlobaSi iuristTa Soris diskusiis sagans warmoadgenda. arbitraJis
legitimuroba, germaneli specialistebis TvalsazrisiT, konstituciis im debulebas
efuZneba, romelSic gaTvaliswinebulia saxelSekrulebo Tavisuflebisa da kerZo
avtonomiis principebi8 (germaniis ZiriTadi kanonis me-2 muxlis I punqti).

amavdroulad miiCneva, rom arbitraJis dasaSveboba Sinaarsobrivad kidev ufro
farTo princips, e.w. moqmedebis sayovelTao Tavisuflebis postulats emyareba9.

arbitraJis konstituciurobis mowinaaRmdegeTa argumentebi  emyareba germaniis
konstituciis  92-e muxlis I punqts. es norma adgens, rom sasamarTlo xelisufleba
xorcieldeba mosamarTleebis mier. imave muxlis Semdegi winadadebidan gamomdinareobs,
rom mosamarTleSi mxolod saxelmwifos mier daniSnuli mosamarTle igulisxmeba10.

amis sawinaaRmdegod samarTalmcodneTaA umravlesoba sruliad marTebulad dgas
Semdeg poziciaze11:

1) germaniaSi arbitraJi kerZo davebis ganxilvis efeqtur instituts warmoadgenda
1949 wlis ZiriTadi kanonis miRebamde bevrad adrec. naklebad savaraudoa, rom
kanonmdebels 92-e muxlis meSveobiT surda saqmian sferoebSi iseTi integrirebuli
institutis gauqmeba, rogoricaa arbitraJi (normis istoriuli kuTxiT axsna-ganmarteba).

2) arbitraJis mxardamWerTa meore argumenti germaniis konstituciis sistemuri
axsna-ganmartebidan gamomdinareobs12, romlis mixedviTac‚ mTeli rigi specialistebi
miiCneven, rom konstitucia upirvelesad saxelmwifosa da moqalaqeTa urTierTobebs
aregulirebs da ara kerZo pirebis erTmaneTTan damokidebulebas.

6 F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S.41
7 Seadare: F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S.41
8 Seadare: Jauernig, BGB Kommentar, 10 Aufl., Muenchen, 2003, S. 334
9 Seadare: Jauernig, BGB Kommentar, 10 Auf., Muenchen, 2003, S. 334
10 Seadare:  H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992,
Art. 92 S 1 GG,  S. 21
11 Seadare: H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992,
Art. 92 S 1 GG,  S. 21
12 Seadare: H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992,
Art. 92 S 1 GG,  S. 21
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amgvarad, miiCneva, rom saxelmwifo martooden Tavis sxva organoebs ukrZalavs
sasamarTlo saqmianobis ganxorcielebas da ara kerZo pirebs.

pirvel mosazrebas SegviZlia davupirspiroT is, rom 92-e muxlis Sinaarsi metad
imperatiulia da arbitraJis istoriuli roliT am faqtis gabaTileba ver moxerxdeba.
meore argumentSic SeiZleba Sedaveba - aramarTebulia konstituciis moqmedebis
Semofargvla martooden saxelmwifosa da moqalaqeebs Soris urTierToebebiT. am
sferos regulireba administraciuli samarTlis prerogativas warmoadgens.
konstitucia ki Seicavs mraval normas, romelic exeba ara marto saxelmwifosa da
kerZo pirebis, aramed uSualod kerZo pirebs Soris urTierTobebsac, mag. adamianis
uflebebisa da Tavisuflebebis xelyofa sxva adamianis mier dauSvebelia.

amgvarad, mivdivarT im daskvnamde, rom‚ Tumca germaniis konstitucia arbitraJis
legitimurobaze garkveuli eWvis safuZvels gvaZlevs, kerZo davebis alternatiuli
wesiT ganxilvis dasaSveboba ganpirobebulia TviT saxelmwifo interesiT am institutis
arsebobisadmi. Sesabamisad, xdeba germaniis ZiriTadi kanonis imgvari axsna-ganmarteba,
romelic ar krZalavs kerZo pirebis davebis ganxilvas arasaxelmwifo sasamarTlos
mier.

germaniis konstituciaSi arsebobs sxva, iseTi normac, romelic Teoriulad
saarbitraJo samarTalwarmoebis dauSveblobas SeiZleba niSnavdes. kerZod, 101-e muxlis
I punqti adgens: dauSvebelia‚ pirs CamoerTvas kanonieri mosamarTlisTvis mimarTvis
ufleba. udavoa, rom `kanonier mosamarTleSi” mxolod saxelmwifo sasamarTlos
uflebamosili piri igulisxmeba.

am mosazrebaze arsebobs germaneli mecnierebis kontrargumenti13 – normis
Teleologiuri interpretaciis Sedegad miiCneva, rom kanonmdebeli adgens ara imas,
rom kerZo pirebs ekrZalebaT TavianTi davebis saarbitraJo sasamarTlos meSveobiT
mogvareba, aramed imas, rom‚ magaliTad‚ aRmasrulebeli xelisuflebis warmomadgenels
ara aqvs ufleba‚ xelyos sasamarTlo xelisuflebis ganxorcieleba.

es pozicia sruliad marTebulad migvaCnia, radgan ormxriv nebaze dafuZnebuli
saarbitraJo SeTanxmeba ar SeiZleba gagebul iqnes kanonieri mosamarTlisTvis mimarTvis
uflebis CamorTmevad‚ Tundac imitom, rom CamorTmeva Sinaarsobrivad moicavs Zalismier
moqmedebas da ara mxareTa survils, TavianTi dava alternatiuli wesiT moagvaron.

am arguments isic amyarebs, rom saqmis arbitraJis wesiT gadawyveta ar gamoricxavs
saxelmwifos Carevis SesaZleblobas. magaliTad, germaniaSi sasamarTlo uflebamosilia‚
gaauqmos saarbitraJo gadawyvetileba, Tu igi sajaro wesrigis moTxovnebs ewinaaRmdegeba.

germaniaSi arsebuli diskusiis arsis ufro TvalnaTliv warmosaCenad davZenT, rom
saarbitraJo samarTalwarmoebis konstituciasTan Sesabamisobis sakiTxi gaSuqebul
iqna am qveynis ZiriTadi kanonis me-19 muxlis WrilSic. es norma Sinaarsobrivad
sruliad Seesabameba saqarTvelos konstituciis 42-e muxlis I punqts: ̀ yovel adamians
ufleba aqvs‚ Tavis uflebaTa da TavisuflebaTa dasacavad mimarTos sasamarTlos~.

saqme isaa, rom evropis adamianis uflebaTa konvenciam daadgina am normis gavrceleba
samoqalaqo samarTlebriv davebzec. amas adasturebs germaniis sakostitucio
sasamarTloc: `konstituciis debulebebi samarTlebrivi saxelmwifos Sesaxeb moicavs
kerZo-samarTlebriv davebs da, Sesabamisad, uzrunvelyofil unda iqnes efeqturi

13 Seadare: H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992,
Art. 92 S 1 GG, S. 23
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samarTlebrivi dacva am sferoSi”.14 aqedan gamomdinare, SeiZleba warmoiSvas kiTxva -
aris Tu ara saxelSekrulebo TviTboWviT gamtkicebuli saarbitraJo SeTanxmeba
winaRoba sasamarTlo wesiT uflebis dacvisa?

am kiTxvaze sruliad dasabuTebul pasuxs iZlevian cnobili samarTalmcodneebi –
`sasamarTloSi mimarTvis ufleba ar unda gavigoT rogorc sasamarTloSi mimarTvis
movaleoba15". Sesabamisad, kerZo pirebs rCebaT garkveuli asparezi sakuTari neba-
survilis mixedviT moqmedebisTvis16.

saqarTvelos moqmedi konstitucia ar icnobs germaniis konstituciis me-2 muxlis
identur normas saxelSekrulebo Tavisuflebisa da kerZo avtonomiis Sesaxeb, romelic
mraval qveyanaSi  sabazro urTierTobebis batonobis xerxemals warmoadgens. amave
dros‚ germaniis ZiriTadi kanonis zemoT moyvanili debulebebis Sinaarsobrivad
identuri normebi Cvens konstituciaSi sxva formulirebiT gvxvdeba. amrigad,
dResdReisobiT saqarTveloSi arbitraJis konstituciurobis sakiTxis kvleva ̀ TiTidan
gamowovili” Tema iqneboda.

3. arbitraJze saxelmwifo kontrolis ganxorcielebis mizani3. arbitraJze saxelmwifo kontrolis ganxorcielebis mizani3. arbitraJze saxelmwifo kontrolis ganxorcielebis mizani3. arbitraJze saxelmwifo kontrolis ganxorcielebis mizani3. arbitraJze saxelmwifo kontrolis ganxorcielebis mizani

miuxedavad imisa, rom kerZo davebis alternatiuli wesiT ganxilva zRudavs
saxelmwifos monopolias marTlmsajulebis ganxorcielebaze,  es isev da isev
saxelmwifos interesebidan gamomdinareobs.

meore mxriv, arbitraJi eqvemdebareba saxelmwifo kontrols, radgan saxelmwifo
ar dauSvebs Tavis wiaRSi absoluturad damoukidebeli marTlmsajulebis
ganxorcielebas. arbitraJze saxelmwifo kontrolis mizani SeiZleba ganvixiloT
saxelmwifos, mxareTa da mesame pirTa interesebis WrilSi.

saxelmwifos interesebi gansakuTrebiT naTelia. esaa samarTlianobisa da
samarTlebrivi saxelmwifos umTavresi principebis dacva.

amavdroulad, Secdoma iqneboda imis mtkicebac, rom mxareTa interesebSi Sedis
sruli uari saxelmwifo kontrolis ganxorcielebaze17. mxareTaTvis mniSvnelovania
iseTi Zalis arseboba, romelic saarbitraJo SeTanxmebaSi gaTvaliswinebuli pirobebis
dacvaze izrunebda. es ki mxolod saxelmwifos ZaluZs; magaliTad, Secvalos
saarbitraJo gadawyvetileba, Tu igi kanoniT dadgenil moTxovnebs ewinaaRmdegeba.
maSasadame, saxelmwifom unda uzrunvelyos saarbitraJo procesis samarTlianoba da
daicvas moqalaqeebi arbitraJis mxridan SesaZlo ukanono qmedebebisgan. miuxedavad
imisa, rom saarbitraJo SeTanxmeba mxolod xelSekrulebis mxareebze vrceldeba,
saxelmwifo kontrolis gareSe mesame pirebs ar eqnebaT imis garantia, rom maTi nebis
sawinaaRmdegod CaTreuli ar iqnebian saarbitraJo warmoebaSi da saarbitraJo
gadawyvetilebas maTTvis zianis momtani Sedegebi ar eqneba.

14 BverfGE 54, 277 (291).
15 H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art. 92 S 1 GG, S. 27
16 Seadare: H. Sonnauer, die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art. 92
S 1 GG, S. 27.
17 Seadare:  H. Sonnauer, die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art.
92 S 1 GG, S. 12
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maSasadame, saxelmwifo kontrolis ganxorcieleba kerZo xasiaTis sasamarTloebze
aucilebelia, magram amasTan dakavSirebiT daismis kiTxva, Tu ra moculobiT unda
ganxorcieldes es kontroli? am kiTxvaze gansxavavebuli pasuxi arsebobs qarTul
da germanul samarTalSi.

4. saxelmwifo kontroli germanul samarTalSi4. saxelmwifo kontroli germanul samarTalSi4. saxelmwifo kontroli germanul samarTalSi4. saxelmwifo kontroli germanul samarTalSi4. saxelmwifo kontroli germanul samarTalSi

miiCneva, rom arbitraJze saxelmwifo kontroli xorcieldeba calkeuli saarbitraJo
procesebis WrilSi da ar arsebobs mTel arbitraJze zedamxedvelobis konkretuli
struqtura18.

saxelmwifo kontrolis ganxorcielebis umniSvnelovanesi formaa sasamarTlo
procesi, romlis safuZvelsac ukve Semdgari saarbitraJo ganxilva warmoadgens.

ideaSi yvelaze martivi gamosavali iqneboda Cveulebrivi sasarCelo warmoebis
dawyeba, magram radganac germaniis samoqalaqo saproceso kodeqsis 1055-e muxlis
Tanaxmad, saarbitraJo gadawyvetileba uTanabrdeba kanonier ZalaSi Sesul sasamarTlo
gadawyvetilebas. saxelmwifo sasamarTlo uflebamosilia‚ martooden gadaamowmos
saarbitraJo SeTanxmebis an gadawyvetilebis kanoniereba. Tu ar arsebobs mis
namdvilobaSi eWvis Setanis safuZveli, saxelmwifo sasamarTlom sarCeli warmoebaSi
ar unda miiRos.

saxelmwifo sasamarTlos SeuZlia gaauqmos saarbitraJo gadawyvetileba mxolod
saproceso kodeqsis 1059-e muxlSi gaTvaliswinebuli garemoebebis arsebobisas. Cvens
Temaze srulyofili warmodgena ar Segveqmneba, Tu maT ar gavecnobiT.

saarbitraJo gadawyvetileba SeiZleba gauqmebul iqnes mxolod maSin, roca mxare
daasabuTebs, rom:

1) SeTanxmebis mxareebi maT mimarT gamoyenebuli kanonis mixedviT‚ garkveulwilad
qmeduunaroni iyvnen an es SeTanxmeba Zaladakargulia im kanoniT‚ romelsac mxareebma
es SeTanxmeba dauqvemdebares‚ xolo aseTi miTiTebis ararsebobis SemTxvevaSi‚ germanuli
kanoniT;

2) mxare‚ romlis winaaRmdegac aris miRebuli gadawyvetileba‚ ar iyo jerovnad
informirebuli arbitris daniSvnis an saarbitraJo garCevis Taobaze an sxva mizeziT
ver SeZlo Tavis axsna-ganmartebis wardgena;

3) aRniSnuli gadawyvetileba miRebulia davis gamo‚ romelic ar aris
gaTvaliswinebuli an ar eqvemdebareba saarbitraJo SeTanxmebas‚ an xelSekrulebis
saarbitraJo damatebiT SeniSvnas‚ an Seicav dadgenilebebs sakiTxebze‚ romlebic
scildeba saarbitraJo SeTanxmebis an xelSekrulebis saarbitraJo damatebiTi SeniSvnis
farglebs‚ xolo Tu SesaZlebelia‚ rom dadgenilebebi iseT sakiTxebze‚ romlebsac
moicavs saarbitraJo SeTanxmeba an xelSekrulebis damatebiTi SeniSvna‚ calke gamoiyos
im sakiTxebidan‚ romlebsac ar moicavs aseTi SeTanxmeba an damatebiTi SeniSvna‚ maSin
saarbitraJo gadawyvetilebis is nawili‚ romelic Seicavs dadgenilebebs saarbitraJo
SeTanxmebiT an xelSekrulebis saarbitraJo damatebiTi SeniSvniT gaTvaliswinebul
sakiTxebze‚ ar eqvemdebareba gauqmebas.

18 Seadare: F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S.34.
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4) saarbitraJo organos Semadgenloba an saarbitraJo procesi ar Seesabameba
SeTanxmebas am kanonis debulebebs da savaraudoa, rom aman gavlena iqonia saarbitraJo
gadawyvetilebaze.

2. saarbitraJo gadawyvetileba SeiZleba gauqmebul iqnes‚ Tu sasamarTlo daadgens‚
rom

a) germanuli kanoniT‚ davis obieqti ar SeiZleba iyos saarbitraJo garCevis
sagani;

b) am gadawyvetilebis cnoba da aRsruleba ewinaaRmdegeba germaniis sajaro
wesrigs.

amrigad, germaniis samoqalaqo saproceso kodeqsis es muxli saarbitraJo
gadawyvetilebis gauqmebis safuZvlebis or kategorias icnobs. pirveli oTxi, romlebic
moyvanilia pirvel punqtSi, mxaris iniciativiT ganixileba‚ xolo me-2 punqtiT
gaTvaliswinebuli moTxovnebis Semowmeba sasamarTlos uSualo movaleobas warmoadgens.
Sesabamisad, SegviZlia saarbitraJo gadawyvetilebaze saxelmwifo kontrolis zogadi
farglebis dadgena. esaa martooden imis Semowmeba, SeiZleba Tu ara davis sagani
saarbitraJo ganxilvis obieqti iyos da xom ar ewinaaRmdegeba germanuli samarTlis
ZiriTad principebs saarbitraJo gadawyvetilebis aRsruleba. es pirobebi warmoadgens
germaniaSi saxelmwifo kontrolis aucilebel minimums.

gfr-is samarTlis mixedviT‚ arsebobs sarCeli saarbitraJo gadawyvetilebis gauqmebis
moTxovniT, romelic Tavis mxriv warmoadgens saxelmwifo kontrolis erT-erT formas.
misi aRZvra mosalodnelia saarbitraJo procesSi wagebuli mxaris mier. amis
sapirispirod, mxare, romelmac saarbitraJo procesi moigo, ecdeba gadawyvetilebis
aRsrulebas, risTvisac mas esaWiroeba aRsrulebis Sesaxeb sarCelis aRZvra. am orive
SemTxvevaSi moqmedebs 1059-e muxlSi CamoTvlili pirobebi, anu movale cdilobs,
daamtkicos am garemoebebis arsebobis, xolo kreditori _ maTi ararsebobis faqti.

aRsaniSnavia is garemoeba, rom saarbitraJo gadawyvetilebis aRsruleba mxolod
saxelmwifo sasamarTlos mier SeiZleba iqnes daSvebuli.

germaniis samoqalaqo saproceso kodeqsi ganasxvavebs ucxour da
Sidasaxelmwifoebriv saarbitraJo gadawyvetilebebs. saarbitraJo gadawyvetilebis
saxelmwifoebrivi kuTvnileba dResdReisobiT ganisazRvreba teritoriuli principiT,
anu moqmedebs e.w. adgilmdebareobis Teoria, romlis mixedviTac‚ saarbitraJo
gadawyvetileba aris germanuli, Tu misi gamotana moxda germaniis teritoriaze
gamarTul saarbitraJo procesSi. saarbitraJo samarTlis reformamde germaniaSi
moqmedebda e.w. saproceso Teoria, romlis mixedviTac‚ germanul saarbitraJo
gadawyvetilebad iTvleboda yvela gadawyvetileba‚ miuxedavad maTi gamotanis adgilisa,
Tu saarbitraJo sasamarTlos mier gamoyenebuli iyo germanuli samarTali.

gansxvavebas saarbitraJo gadawyvetilebebis saxelmwifoebrivi kuTvnilebis mixedviT
gadamwyveti mniSvneloba aqvs maTi samarTlebrivi regulirebis kuTxiT:
Sidasaxelmwifoebrivi saarbitraJo gadawyvetilebebi wesrigdeba germaniis samoqalaqo
saproceso kodeqsiT, xolo ucxour saarbitraJo gadawyvetilebebze vrceldeba gaeros
1958 w. niu-iorkis konvencia ucxouri saarbitraJo gadawyvetilebebis cnobisa da
aRsrulebis Sesaxeb.  Sesabamisad, germanul sasamarTloebs naklebi SesaZlebloba
aqvT‚ kontroli gauwion ucxour saarbitraJo gadawyvetilebebs, dauSvebelia maTi
gauqmeba gansxvavebiT Sidasaxelmwifoebrivi saarbitraJo gadawyvetilebebisgan,
nebadarTulia mxolod maT aRsrulebaze uaris Tqma.
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germaniaSi saarbitraJo gadawyvetileba saxelmwifo sasamarTlos kontrols
eqvemdebareba aRiarebiTi sarCelebis meSveobiTac. magaliTad, Tu arsebobs samarTlebrivi
ineteresi romelime urTierTobis arseboba/ararsebobis sakiTxis dadgenisa, pirs SeuZlia
aRZras sarCeli am moTxovniT. Sesabamisad, dasaSvebia aseTi sarCelis meSveobiT
daisvas sakiTxi saarbitraJo gadawyvetilebis baTilad cnobis an saarbitraJo procesis
dauSveblobis Sesaxeb. aqedan gamomdinare, SesaZlebelia amgvar aRiarebiT sarCels
Sedegad saarbitraJo gadawyvetilebis gauqmeba mohyves.

saarbitraJo samarTalwarmoebaze saxelmwifo kontrolis ganxorcieleba aseve
SeiZleba moxdes sxva formebiTac. magaliTad, germanuli kanonmdeblobiT dasaSvebia‚
aRiZras sarCeli saarbitraJo mosamarTlis acilebisa da sxva mosamarTliT Secvlis
Sesaxeb (germaniis samoqalaqo saproceso kodeqsis 1037-e da 1039-e muxlebi), saproceso
RonisZiebebis Catarebis Sesaxeb (germaniis samoqalaqo saproceso kodeqsis 1050-e,
1062-e muxlebi) da sarCelis uzrunvelyofis RonisZiebebis Sesaxeb (germaniis
samoqalaqo saproceso kodeqsis 1041-e muxli).

5. saxelmwifo kontroli qarTul samarTalSi5. saxelmwifo kontroli qarTul samarTalSi5. saxelmwifo kontroli qarTul samarTalSi5. saxelmwifo kontroli qarTul samarTalSi5. saxelmwifo kontroli qarTul samarTalSi

SevecadoT, germanul samarTalTan Sedarebis gziT warmodgena SeviqmnaT saqarTveloSi
saarbitraJo samarTalwarmoebis saxelmwifo kontrolis Sesaxeb.

pirveli, rac TvalSisacemia‚ isaa, rom germanuli samarTlisgan gansxvavebiT,
saarbitraJo sasamarTlos Tavmjdomares ufleba aqvs‚ gasces saaRsrulebo warwera
sakuTari iniciativiT anda arbitraJis an mxaris moTxovnis safuZvelze‚ aseTi moTxovnis
misTvis wardgenidan 5 dRis ganmavlobaSi (`kerZo arbitraJis Sesaxeb” kanonis 42-e
muxlis II punqti). aseve, saqarTvelos kanoni `saaRsrulebo warmoebaTa Sesaxeb”,
kerZod‚ misi me-2 muxlis `v” qvepunqti asaxelebs kerZo arbitraJis gadawyvetilebas
aRsrulebas daqvemdebarebuli aqtebis nusxaSi.

ramdenad mizanSewonilia kerZo xasiaTis sasamarTlos TavmjdomarisTvis, romelsac
kanoni iuristad yofnasac ki ar sTxovs, aseTi farTo uflebamosilebis miniWeba?
pasuxi naTelia – es faqti warmoadgens moqmedi kanonis erT-erT umniSvnelovanes
xarvezs, vinaidan saxelmwifo kontrolis SesaZlebloba mniSvnelovnad izRudeba.

sasamarTlos Carevis SesaZlebloba Semofarglulia 43-e muxlis martooden 3
punqtiT. kerZod, Tu:

a) saarbitraJo gadawyvetileba ewinaaRmdegeba administraciul samarTaldarRvevaTa
da sisxlis samarTlis kanonmdeblobas;

b) darRveulia arbitraJis mier saqmis ganxilvisa da gadawyvetis mxareTa SeTanxmebiT
an am kanoniT dadgenili ewsebi;

g) saqmesTan dakavSirebiT arbitraJis wevrma Caidina saqarTvelos sisxlis samarTlis
kodeqsis 189-e muxliT gaTvaliswinebuli qmedeba‚ rac dadgenilia kanonier ZalaSi
Sesuli ganaCeniT‚ garda im SemTxvevisa‚ Tu amas zegavlena ar mouxdenia saarbitraJo
gadawyvetilebaze.

Tu `a” punqtis mimarT kritikis sababi ar arsebobs, `b” punqti, Cveni azriT,
arasrulyofilia, vinaidan misi Sinaarsobrivi moculoba zedmetad viwroa. jer erTi,
mxareebi, rogorc wesi, metad zogadi xasiaTis saarbitraJo daTqmas akeTeben da
saqmis ganxilvasTan dakavSirebiT maincdamainc ar konkretdebian. rac Seexeba `kerZo
arbitraJis Sesaxeb” kanoniT dadgenil wesebs, es normatiuli aqti adgens mxolod
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saarbitraJo gadawyvetilebis safuZvlebs da igi aranairad Seicavs samarTliani
procesis yvela aucilebel pirobas. magaliTad, masSi araferia naTqvami saarbitraJo
warmoebis principebze, romelTa xelyofac gamoiwvevda saarbitraJo gadawyvetilebis
gauqmebas. Sesabamisad, saarbitraJo samarTalwarmoebaze saxelmwifo kontrolis ufro
efeqturi berketia saWiro. Cveni azriT, amis saukeTeso saSualebaa daTqma sajaro
wesrigis Sesaxeb. es instrumenti Zalian xSirad gamoiyeneba ganviTarebuli qveynebis
kanonmdeblobaSi. igi mosamarTles sakmaod farTo uflebebs aniWebs, vinaidan swored
es ukanaskneli gansazRvravs im ZiriTad samarTlebriv principebs, romlebic qveynis
sajaro wesrigis Semadgenel elementebs warmoadgenen.

rac Seexeba `g” punqts, igi‚ Cveni azriT, kidev erTi TvalnaTeli gamovlinebaa
`kerZo arbitraJis Sesaxeb” kanonis xarvezianobisa. amaSi davrwmundebiT, Tu wavikiTxavT
saqarTvelos sisxlis samarTlis kodeqsis 189-e muxls, romelic exeba saavtoro‚
momijnave uflebis mflobelisa da monacemTa bazisdamamzadeblis uflebis xelyofas.
gasagebia, rom am saxis danaSauli araviTar Sinaarsobriv kavSirSi araa Cveni naSromis
TematikasTan. Zneli warmosadgenia, rom saarbitraJo gadawyvetilebis Secvlis sami
safuZvlidan erT-erTi, ratomRac inteleqtualuri sakuTrebis samarTlis sferos
exebodes.

am faqtis axsna mdgomareobs SemdegSi – `kerZo arbitraJis Sesaxeb” kanoni
miRebulia 1997 wels, xolo saqarTvelos sisxlis samarTlis kodeqsi _ 1999 wels.
axali kanonis miRebisas parlaments ar Seutania Sesabamisi cvlilebebi yvela normatiul
aqtSi, romelic sisxlis samarTlis kodeqsze akeTebda miTiTebas. amgvarad, pasuxi
imaze, Tu ra danaSauls gulisxmobda kanonmdebeli `kerZo arbitraJis Sesaxeb”
kanonis 43-e muxlis “g” qvepunqtSi, saqarTveloSi 1997 wels moqmed sisxlis
samarTlis kodeqsSi unda veZioT. 9 wlis win sisxlis samarTlis kodeqsis 189-e
muxli exeboda qrTamis aRebas. eWvgareSea, rom swored es danaSaulia nagulisxmevi
`kerZo arbitraJis Sesaxeb” kanonSi.

amgvarad, dResdReisobiT saqme gvaqvs metad arasaxarbielo situaciasTan –
formalurad arsebobs absoluturad alogikuri norma, romelic aucileblad
Sesacvleli. samwuxaroa, rom 7 wlis ganmavlobaSi qarTul kanonmdeblobaSi arsebobs
sruliad `mkvdari” norma, rac Cveni samarTlis dauxvewaobaze metyvelebs.

Tumca, rogorc aRvniSneT, moqmedi kanoni imden sxva xarvezs Seicavs, rom masSi
cvlilebebis Setana ar aris mizanSewonili. erTaderTi gamosavalia gaeros UNCITRAL-
is samodelo kanonze dafuZnebuli normatiuli aqtis miReba, rac saSualebas mogvcems‚
arbitraJis Sesaxeb normebi SesabamisobaSi moviyvanoT ganviTarebuli qveynebis
analogebTan.

xazgasasmelia, rom kanoni ar saubrobs sasamarTlos mier saarbitraJo gadawyvetilebis
gauqmebis Sesaxeb. dasaSvebia mxolod Secvla. kanonis teqstidan ar gamomdinareobs,
Tu ra proceduraa amisaTvis gaTvaliswinebuli.

6. saxelmwifo kontroli arbitraJis sxvadsxva stadiaze germanuli6. saxelmwifo kontroli arbitraJis sxvadsxva stadiaze germanuli6. saxelmwifo kontroli arbitraJis sxvadsxva stadiaze germanuli6. saxelmwifo kontroli arbitraJis sxvadsxva stadiaze germanuli6. saxelmwifo kontroli arbitraJis sxvadsxva stadiaze germanuli
  samarTlis mixedviT  samarTlis mixedviT  samarTlis mixedviT  samarTlis mixedviT  samarTlis mixedviT

wina qveTavSi SevexeT saarbitraJo samarTalwamoebaze saarbitraJo procesis
dasrulebis Semdgom stadiaze saxelmwifo kontrols. amasTan dakavSirebiT ibadeba
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kiTxva, aris Tu ara SesaZlebeli sasamarTlos mier saarbitraJo procesis
zedamxedveloba sakuTriv am kerZo sasamarTloSi saqmis warmoebisas?

am sakiTxTan dakavSirebiT metad mniSvnelovania im momentis dadgena, rodesac
saxelmwifos uCndeba SesaZlebloba‚ kontroli gauwios arbitraJs. germanuli
iurisprudenciis warmomadgenlebi miiCneven, ̀ rom konstituciiis mixedviT‚ dauSvebelia,
rom saxelmwifo kontroli ganxorcielebul iqnes mxolod saarbitraJo procesis
dasrulebis Semdgom"19. Tumca es ufro Teoriul sakiTxs warmoadgens, vinaidan
saxelmwifo sasamarTloebi ise arian gadatvirTuli saqmeebiT, rom saxelmwifo
kontrolis meqanizmebi realurad mxolod saarbitraJo samarTalwarmoebis Semdeg
gamoiyeneba da isic metad viwro farglebSi. amasTan erTad‚ saxelmwifos mier
zedmeti Carevis saSiSroeba uaryofiT rols iTamaSebda kerZo davebis alternatiuli
wesiT ganxilvaze, izaralebda arbitraJis efeqturoba da misdami ndobis faqtori.

erTgvari gamonaklisia saxelmwifo kontroli sarCelis uzrunvelyofis
RonisZiebebTan dakavSirebiT. igi metad qmediT instruments warmoadgens saarbitraJo
procesis dasrulebamde saxelmwifo zedamxedvelobis ganxorcilebisTvis, radgan
amgvari SemTxvevebi sakmaod xSiria. Tumca germaniis samoqalaqo saproceso kodeqsis
1041-e muxlis I punqti uSvebs saarbitraJo sasamarTlos mier sarCelis uzrunvelyofis
Sesaxeb ganCinebis gamotanas. Semdegi II punqti ganmartavs, rom `sasamarTlos SeuZlia
mxaris moTxovniT amgvari RonisZiebis daSveba, Tu Sesabamisi RonisZiebis moTxovniT
sasamarTloSi ukve ar aris gancxadeba Setanili. sasamarTlos aseve SeuZlia sarCelis
uzrunvelyofis Sesaxeb gansxvavebuli ganCinebis gamotana, Tu es aucilebelia Sesabamisi
RonisZiebis ganxorcielebisTvis”.

amrigad, sarCelis uzrunvelyofis RonisZiebebi, romlebic arbitraJis ganCinebis
safuZvelze xorcieldeba, eqvemdebareba saxelmwifo kontrols. normis Sinaarsidan
aSkaraa, rom uklebliv yvela aseTi ganCinebis dasaSvebobis sakiTxi uflebamosili
sasamarTlos mier wydeba. praqtikaSi ar xdeba arbitraJisadmi am kuTxiT didi
dabrkolebebis Seqmna.

germanul samarTalSi arbitraJze kontrolis yvelaze qmediT instruments
warmoadgens daTqma sajaro wesrigis Sesaxeb. Tu saarbitraJo warmoebam Selaxa
germaniis samarTlis ZiriTadi saxelmZRvanelo principebi, maSin SeiZleba‚ saarbitraJo
gadawyvetilebis namdviloba eWvqveS dadges. germaniaSi Camoyalibda koncefcia, romlis
mixedviT, saarbitraJo procesis mimarT arsebuli sajaro wesrigis moTxovnebia: arbitrTa
miukerZoebloba da damoukidebloba, sasamarTlo mosmenis ufleba, SejibrebiTobis
principi, samarTlianoba da a.S20. am udavo principebTan erTad xSirad asaxeleben
saqmis Sinaarsobrivi gamokvlevis principsac. es sakmaod rTuli sakiTxia, radgan
germanuli samarTali da sasamarTlo praqtika ar adgens saarbitraJo sasamarTlos
mier saqmis faqtobrivi garemoebebis kvlevis farglebs. am principis arseboba im
faqtiTac aris gamarTlebuli, rom saarbitraJo sasamarTlom gadawyvetilebis
gamotanisas SesaZlebelia ixelmZRvanelos ara samarTliT, aramed zogadad
samarTlianobis principebiT21. aqedan gamomdinare‚ aucilebelia, rom arbitris mier
ganxiluli saqme garkveul farglebSi mainc iqnes gadamowmebuli.

19 H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art. 92 S 1 GG,  S. 44.
20 Seadare: F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S.303.
21 Seadare:  F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S.304.
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zemoT xsenebul sakiTxTan mimarTebaSi TvalSisacemia erTi sagulisxmo faqti –
germaniaSi farTo asparezi eniWeba mosamarTlis Sinagan rwmenas. amis dadasturebas
pirvel rigSi warmoadgens `ordre publicis~‚ anu sajaro wesrigis Sesaxeb daTqmis
farTo gamoyeneba kerZo samarTlebriv saqmeebTan dakavSirebiT. axsnac ki ar sWirdeba,
Tu ramdenad moqnilia mosamarTle am punqtis gamoyenebisas. igi konkretuli saqmis
garemoebebidan adgens, Tu ramdenad ewinaaRmdegeba esa Tu is gadawyvetileba, aqti da
a.S. germaniis ZiriTad samarTlebriv principebs. sagulisxmoa, rom am sakiTxTan
dakavSirebiT sxvadasxva mosamarTleebs, davis faqtobrivi Semadgenlobidan gamomdinare,
gansxvavebuli gadawyvetilebebi gamoqvT. es yvelaferi ki Tavis mxriv mosamarTleTa
mimarT arsebul maRal ndobaze metyvelebs. sajaro wesrigis Sesaxeb daTqmis gamoyeneba
sasamarTlos moqnilobaze, mis konkretuli garemoebebis mimarT aRqmadobis maRal
unarze metyvelebs. meore mxriv, iurisprudencia zusti mecnierebaa da mosamarTleTaTvis
zedmeti Tavisuflebis miniWeba iseT qveynebSi, sadac sasamarTlo sistema sakmarisad
ganviTarebuli araa, sariskoa. amitomac dRes CvenSi `ordre public~ TiTqmis mkvdar
normas warmoadgens da misi gamoyenebis precedents qarTuli sasamarTlo praqtika,
ramdenime gamonaklisis garda, ar icnobs.

mizanSewonilad migvaCnia imis xazgasmac, rom ucxouri saarbitraJo sasamarTlos
gadawyvetilebis gauqmebis an Secvlis ufleba, gaeros niu-iorkis konvenciis mixedviT,
sxva qveynis mosamrTles ara aqvs. Sesabamisad, saxelmwifo kontroli am sferoSi
Semoifargleba ucxouri saarbitraJo gadawyvetilebis amave saerTaSoriso
xelSekrulebaSi CamoTvlil garemoebebTan (konvenciis me-5 muxli) Sesabamisobis
SemowmebiT.

aqedan gamomdinare, SegviZlia gamovitanoT daskvna, rom germanuli saarbitraJo
procesis kontroli saxelmwifos mier Teoriulad dasaSvebia am kerZo samarTalwarmoebis
nebismier stadiaze, magram praqtikaSi es ase ar aris da kontrols xorcieldeba,
rogorc wesi, saarbitraJo procesis dasrulebis Semdeg.

7. saxelmwifo kontroli arbitraJis saxvadasxva stadiaze qarTuli7. saxelmwifo kontroli arbitraJis saxvadasxva stadiaze qarTuli7. saxelmwifo kontroli arbitraJis saxvadasxva stadiaze qarTuli7. saxelmwifo kontroli arbitraJis saxvadasxva stadiaze qarTuli7. saxelmwifo kontroli arbitraJis saxvadasxva stadiaze qarTuli
samarTlis mixedviTsamarTlis mixedviTsamarTlis mixedviTsamarTlis mixedviTsamarTlis mixedviT

`kerZo arbitraJis Sesaxeb” saqarTvelos kanonis me-6 muxlis Tanaxmad‚ ̀ am kanoniT
gaTvaliswinebul sakiTxebze mxaris sarCels an arbitraJis Txovnas ganixilavs is
raionuli (qalaqis) sasamarTlo‚ romlis samoqmedo teritoriazec mimdinareobs
saarbitraJo ganxilva~. Sesabamisad, SegviZlia davadginoT, Tu vin aris saqarTveloSi
saxelmwifo kontrolis subieqti.

aRsaniSnavia, rom germaniisgan gansxvavebiT, saqarTveloSi arbitris acilebis sakiTxi
ar eqvemdebareba saxelmwifo sasamarTloebis gansjadobas da TviT arbitraJs aqvs
saboloo gadawyvetilebis gamotanis prerogativa (`arbitraJis Sesaxeb” kanonis me-
15 muxlis me-6 punqti).

Tumca Tu `arbitraJis Sesaxeb kanons” CavuRrmavdebiT, aRmovaCenT kidev ramdenime
garemoebas, romelTa arsebobis gamo SesaZlebelia saxelmwifo sasamarTlos CarTva.

me-16 muxlis adgens, rom saxelmwifo sasamarTlos SeuZlia gaakontrolos arbitris
Tanamdebobidan gadayenebis sakiTxi. sasamarTlos gadawyvetileba sabolooa, rac erTgvari
garantiaa imisa, rom es problematika met-naklebad mogvarebulia moqmed kanonSi.
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metad sayuradRebo debulebas vxvdebiT 30-e muxlSi: saarbitraJo SeTanxmeba
SeiZleba ar warmoadgendes saxelmwifo sasamarTloSi saqmis ganxilvis gamomricxav
garemoebas, Tu

a) mxreebi TiTon iTxoven amas;
b) Tu sasamarTlo daadgens, rom saarbitraJo SeTanxmeba baTili an Zaladakargulia.
Tu pirveli garemoebis arseboba kvlav kerZo avtonomiisa da dispoziciurobis

principebs efuZneba da igi saxelmwifo kontrolis mxolod fakultatur saSualebad
unda iqnes aRqmuli, sasamarTlos mier saarbitraJo SeTanxmebis baTilad an
Zaladakargulad cnobis sakiTxi sajaro xelisuflebis zedamxedvelobis metad
mniSvnelovan berkets warmoadgens.

imave muxlis me-2 punqti adgens, rom `sasamarTloSi saarbitraJo SeTanxmebis
baTilad an Zaladakargulad cnobis Sesaxeb sarCelis wardgena ar iwvevs saarbitraJo
ganxilvis an saarbitraJo gadawyvetilebis aRsrulebis SeCerebas~.

kontrolis am instrumentis samarTlebrivi buneba `kerZo arbitraJis Sesaxeb”
kanonSi, samwuxarod, metad arasrulyofilad aris warmoCenili. savaraudoa, rom am
SemTxvevaSi esaa aRiarebiTi sarCelis nairsaxeoba. magram ra samarTlebrivi Sedegebi
SeiZleba mohyves sasamarTlos mier aseTi sarCelis dakmayofilebas? savaraudoa, rom
Tu saarbitraJo SeTanxmeba baTilad an Zaladakargulad iqneba cnobili, sasamarTlo
TviTon miiRebs warmoebaSi am saqmes da arbitraJi aRar iqneba uflebamosili‚ ganagrZos
imave davis ganxilva. savaraudoa, rom am droisTvis saarbitraJo procesi dasrulebuli
iqneba, radgan yvelas kargad moexseneba, Tu ramdeni xani dasWirdeba sasamarTloSi
saqmis ganxilvas. Sesabamisad‚ vdgebiT Semdegi problemis winaSe: savaraudoa, rom
arbitraJi Cveuli operatiulobiT ganixilavs konkretul davas da Sesabamis
gadawyvetilebas gamoitans, xolo imave saqmeze Setanili sarCeli saarbitraJo SeTanxmebis
baTilad an Zaladakargulad cnobis Sesaxeb sasamarTloSi jer kidev `Taroze” iqneba
Semodebuli. amasobaSi mogebul mxares SeuZlia iZulebiT aRasrulebinos saarbitraJo
gadawyvetileba‚ ris saSualebasac pirdapir iZleva zemoT xsenebuli norma. amgvarad‚
viRebT metad arasasurvel Sedegs – sasamarTlom SesaZlebelia baTilad an
Zaladakargulad post-faqtum cnos saarbitraJo SeTanxmeba, romlis safuZvelzec ukve
Catarda saarbitraJo procesi da aRsrulebul iqna Sesabamisi saarbitraJo gadawyvetileba.
am situaciaSi aSkaraa wagebuli mxaris interesebis Selaxva, vinaidan saqme
arauflebamosilma organom ganixila. dazaralebul mxares rCeba iZulebiTi aRsrulebis
Sedegad misTvis miyenebuli zianis anazRaurebisa da pirvandeli mdgomareobis aRdgenis
moTxovnisa da saqmis xelmeored, amjerad ukve uflebamosil saxelmwifo sasamarTloSi
ganxilvis ufleba da a.S.  meore mxriv, marTebuli ar iqneboda‚ rom sasamarTloSi
saarbitraJo SeTanxmebis baTilad an Zaladakargulad cnobis Sesaxeb sarCelis wardgenas
saarbitraJo procesis an saarbitraJo gadawyvetilebis aRsrulebis SeCereba gamoewvia.
aseT SemTxvevaSi SesaZlebeli gaxdeboda yvela saarbitraJo procesis gaWianureba, rac
Tavad am kerZo samarTalwarmoebas azrs daukargavda. amgvarad, Tumca aRwerili
mdgomareobidan absoluturad umtkivneulo gamosavlis povna faqtobrivad SeuZlebelia,
unda daveTanxmoT kanonmdeblis pozicias, romelmac arCevani arbitraJis efeqturobasa
da siswrafeze gaakeTa. amgvarad‚ isRa dagvrCenia, rom saxelmwifo sasamarTloebis
qmedunarianobis imedi viqonioT. amasTan‚ urigo ar iqneboda, Tu momavalSi samoqalaqo
saproceso kodeqsSi dadgindeboda specialuri vada saarbitraJo SeTanxmebis baTilad
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an Zaladakargulad cnobasTan dakavSirebiT, rac Seamcirebda zemoT xsenebuli
arasasurveli Sedegebis albaTobas.

gvsus, yuradReba gavamaxviloT saxelmwifo kontrolis kidev erT instrumentze,
romelic Cadebulia `arbitraJis Sesaxeb” kanonSi. kerZod, 44-e muxli adgens‚ rom‚
Tumca, rogorc wesi, gasaCivreba ar iwvevs saarbitraJo gadawyvetilebis aRsrulebis
SeCerebas, `raionuli(qalaqis) sasamarTlo uflebamosilia‚ SeaCeros gasaCivrebuli
saarbitraJo gadawyvetilebis aRsruleba‚ Tu aman SeiZleba gamousworebeli ziani
miayenos mxares~.

bunebrvia, rom kanonmdebeli ar gansazRvravs gamousworebeli zianis cnebas da am
sakiTxis gadawyvetas mosamarTles andobs – amgvari abstraqtuli kategoriebi xom
metad gavrcelebulia samarTalSi (`gonivruli vada” `gulisxmiereba da
keTilsindisireba” da a.S.). Tumca, Cveni azriT, 44-e muxlis es norma Cvens sinamdvileSi
metad problematuria. im situaciaSi, roca arbitraJze saxelmwifo kontrolis
kanoniT gaTvaliswinebuli konkretuli meqanizmebi sakmaod SezRudulia iseTi
abstraqtuli instrumentiT, rogoricaa ̀ gamousworebeli ziani”, aRsrulebis SeCerebam
arasasurveli Sedegebi SeiZleba moitanos. kanonmdebeli am normiT eWvqveS ayenebs
arbitraJis efeqturobasa da siswrafes, arada‚ swored  kerZo samarTalwarmoebis am
Tvisebebis mxardaWeras cdilobs moqmedi kanoni (savaraudod esaa upirvelesi mizezi
saxelmwifo kontrolis ukiduresi SezRudvisa moqmed kanonmdeblobaSi).

amgvarad, mizanSewonili araa metad zogadi kategoriebis meSeveobiT arbitraJis
efeqturobis SezRudva, sasurvelia meti konkretika, magaliTad 43-e muxlis `b”
qvepunqtis gavrcoba (arbitraJis mier saqmis ganxilvisa da gadawyvetis mxareTa
SeTanxmebiT an am kanoniT dadgenili wesebis daucveloba) da darRvevebis zusti
CamonaTvalis gansazRvra.

saxelmwifo sasamarTlos mier saarbitraJo warmoebis sxvadasxva etapze kontrolis
ganxorcielebis SesaZlebloba am procesis darRvevebis gareSe Catarebis arsebiT
garantiebs mogvcemda.

germaniis federaciul respublikasa da, saerTod, ganviTarebul qveynebSi swored
imitom aris kerZo davebis alternatiuli wesiT ganxilva esoden popularuli, rom
arsebobs am institutis mimarT ndoba. es garemoeba ki‚ Tavis mxriv‚ gamowveulia im
faqtiT, rom saxelmwifo warmogvidgeba am kerZo samarTalwarmoebis samarTlianobis
garantad. swored amitom saxelmwifos mier saarbitraJo samarTalwarmoebaze kontrolis
ganxorcielebis SesaZlebloba aRqmul unda iyos rogorc pozitiuri faqtori da ar
iqnes gaigivebuli sabWoTa reJimis pirobebSi arsebuli mdgomareobasTan, roca yovelgvari
`saxelmwifo” upiratesobiT sargeblobda ̀ kerZoze”. efeqturi saxelmwifo kontrolis
ganxorcieleba xels Seuwyobs arbitraJis rolis zrdas da, Sesabamisad, saxelmwifo
sasamarTloebis gantvirTvas. am kontrolis yvelaze efeqtur saSualebad ki jerjerobiT
migvaCnia zedamxedvelobis sxvadasxva berketebis normatiul aqtebSi Setana. droTa
viTarebaSi ki, rodesac qarTveli mosamarTleebis profesiuli done sakmarisad maRali
iqneba, SesaZlebeli gaxdeba ufro universaluri instrumentebis, pirvel rigSi‚ sajaro
wesrigis Sesaxeb daTqmis farTo gamoyeneba praqtikaSi.
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„THE PECULIARITIES OF  RESOLUTION OF PRIVATE DISPUTES IN
ALTERNATIVE WAY ACCORDING TO GEORGIAN AND GERMAN LA W“

Preface

Since the beginning of a new phase of the judiciary reform in Georgia a special  significance has been
attributed to the issues related to arbitration and therefore, it is no more a question of dispute that the acting
legislation in the sphere of arbitration needs to be changed.1 On the other hand, the German normative
materials related to the same field should also be studied with great care because the legislation of the said
country has greatly influenced formation of the Georgian private law per se.

If the resolution of private disputes would be regarded as the prerogative of only the public courts, than
functioning of the latter would prove almost impossible.2

„In Germany, more than 2 million cases containing private disputes are filed annually in the courts of the
first instance.3 “Even in such a highly developed country as Germany, execution of law commands
considerable expenses and therefore, the courts experience great hardships in setting infrastructure; this
shows in the lack of human resources as well as in the shortage of technical appliances. It‚s already for quite
a long time that the fees for the trial services no more cover the needs and requirements of the courts.
According to the opinion of the German experts this is the reason because of which „The German courts are
conjested with judges, non-motivated and burdened with extra caseload“4. It also should be taken in view
that the percentage of the number of the judges in this country is more than in any other country of Europe
and the court expenses are also rather high there.

In such a situation the state is not sparing efforts to discharge the courts of the exuberant caseload and
relevant legislation on arbitration proves to be a convenient instrument to reach the targeted result.

The growing role of the alternative ways of resolution of the private disputes and putting more emphasis
on granting increased authorization to arbitration is the factor which some law scholars consider to be a
constituent part of the globalization process and the new liberal system, but at the same time they believe
that this is the indicator of „depreciation of the role of the state in public matters“.5

It‚s no more a secret to anyone that the judges in Georgia are overloaded by the cases to the extent that
it proves impossible to meet the time-limits for the review of the cases set by law. Therefore, review of the
draft-law on arbitration that took its start at the Parliament of Georgia is a very positive factor, for the country
definitely is in urgent need of adopting the norms that would match the international standards and legalize
the review of private disputes through the alternative ways.

The importance of arbitration is striking not only in Europe, but in the USA, South-East Asian region, as
well as in other countries and states with developing economies. For instance, „American Association of

1 see: G. JanxoTeli, Tbilisi, 2003, p.140, S. Gamyrelidze, Tbilisi, 2000, p.151.
2 see: H. Sonnauer, die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art 92
S 1 GG.
3 F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S. 21.
4 F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S. 21.
5 See: O. Schachter, The Decline of the Nation-State and its implications for International Law, Columbia Journal
of Transnational Law, vol.36, (1997/98).
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Arbitration, which runs its permanent court of arbitration, conducted  more than 200 000 trials during the
year 2000.“6

It‚s notable that the importance of arbitration procedure is even greater for international trade agreements
or in cases when the contracting parties are the representatives of  different states; it is assumed that 90%
of the agreements made on the international level contain an arbitration reinforcement.7

2. Arbitration and Constitution in Germany

The relevance of arbitration procedure with the Constitution has been a subject of long-term discussions
in the juridical literature. According to the view-point of German specialists, legitimacy of arbitration is
based on the provision of the Constitution which invisages the principles of freedom of making agreements
and private autonomy8 (Article 2, paragraph 1 of the German Basic Law).

In addition to this, it is considered that the notion of acceptability of arbitration is based on a broader
principle or an universal postulate on freedom of action.9

Arguments of the opponents of constitutionality of arbitration are based on paragraph 1 of Article 92.
The said norm stipulates that justice should be executed by the judges and the next sentence of the same
article clearly states that under the word `judges‚ only the officially appointed public judges are implied.10

Contrary to this idea, a vast majority of the law scholars, absolutely appropriately, are maintaining the
following position:11

1.  Arbitration in Germany represented a rather effective instrument for settling the private disputes even
before adoption of the Basic Law in 1949 and it is less likely that the legislator would like to abolísh
arbitration which was the most

integrated institute among the business circles (explanation of the norm from historical perspective).
2.   The second argument of the supporters of arbitration is derived from the systematic explanation of

German Constitution;12 based on this document, many
scholars believe that the main function of the Constitution is to regulate relations between the state and

the population and not the interrelationship among the private persons.
Therefore, the state forbids only the public offices to be engaged in judiciary activities but the private

persons are exempt from such banning.
We can contradict to the first view-point by stating that the contents of Article 92 sounds too imperative

and it will hardly be possible to rebut the historical role of arbitration by the fact stated above.
The second argument can also be debated, because it is improper to limit the effect of Constitution only

by the relations between the state and the population, for it is the prerogative of the administrative law to
regulate this sphere. Yet the Constitution contains a number of norms pertaining not only to the state or the
private persons, but which imply direct relations among the private persons as well; for instance, violation
of human rights and freedoms by other people is also ruled out.

Thus we arrive to the conclusion that despite the doubts provoked by the German Constitution on the
legitimacy of arbitration, acceptability of settling the private disputes by way of alternative rules is conditioned

6 F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S. 41.
7 See: F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S. 41.
8 See: Jauernig, BGB Comentar, 10 Aufl., Muenchen, 2003, S. 334.
9 See: Jauernig, BGB Comentar, 10 Auf., Muenchen, 2003, S. 334.
10 See: H. Sonnauer, die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art., 92
S 1 GG, S.21.
11 See: H. Sonnauer, die Kontrolle der Schiedsgerichtsbarkeit durch die staatliche Gerichte, Muenchen, 1992, Art., 92
S 1 GG, S.21.
12 See: H. Sonnauer, die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art., 92
S 1 GG, S.21.
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by the interest of the state in the said institute. Accordingly, the Basic German Law is being interpreted in
such a way that it wouldn‚t prohibit review of the disputes among private persons in the non-public courts.

There is another norm in the German Constitution which in theory can bear the implication of
unacceptability of arbitration procedure. In particular, paragraph 1 of Article 101 stipulates that it is ruled out
to deprive a person of the right of applying to the legal judge. It is obvious that the notion of a “legal judge”
means only an official figure authorized by the public court, yet there is a counter argument13 of the German
scholars to this idea. As a result of teleological interpretation of the notion of a “norm” it has been assumed
that the legislator does not prohibit the private persons to settle their problems by applying to the arbitration
court, but it prevents the interference of a representative of the executive government in judiciary matters.

Such a viewpoint is quite acceptable to me, because the arbitral agreement based on reciprocal will
shouldn‚t be understood as deprivation of the right of applying to the official judge, dwelling on the fact
that the act of deprivation implies a forceful action and therefore, is contradictory to the will of the parties to
settle their dispute through alternative ways.

The said argument is even more validated by the fact that the settlement of the case by way of arbitration
does not at all exclude the possibility of public interference; for instance, in Germany, the court is authorized
to cancel the arbitral decision if it is contradictory to the requirements of the public order.

In order to illustrate more clearly the subject of the existing discussion in Germany we would like to add
that the issue of compliance of arbitration procedure with the Constitution has been reviewed in the prism
of Article 19 of the basic law of the said country. This norm is in full accord with paragraph 1 of Article 42 of
the Constitution of Georgia which stipulates the following: “Everyone has the right of applying to the court
in seeking protection of their rights and fundamental freedoms”.

As a matter of fact, The European Convention on Human Rights has ruled that this norm will include civil
judicial disputes as well; this idea is also confirmed by the Constitutional Court of Germany: “Constitutional
provisions pertaining to the countries ruled by law will also contain the private legal disputes which
accordingly, have to be provided by effective judicial protection”.14 Dwelling on this, a question may
emerge whether the arbitral settlement validated by self binding agreement will turn into an obstacle when
claiming the protection of rights through the court procedure.

This question is answered by the well known scholars of law: “The right of applying to the court mustn‚t
be understood as an obligation15 to such application”. Accordingly, the private persons are granted the
opportunity of action in accordance with their own will.16

The acting Constitution of Georgia does not contain any norm identical to Article 2 of German Constitution
on the freedom of agreements and private autonomy, which in its turn, is the backbone of domination of
market relations in many countries of the world. Yet it‚s notable that essentially identical norms (but under
a different wording) to the above mentioned provisions of the German Basic Law can be found in the
Constitution of our country as well. Therefore, from the present perspective, the issue of constitutionality
of arbitration in Georgia would be a rather groundless theme for research.

3. The aim of extending state control over arbitration

Despite the fact that review of the private disputes by way of alternative judgment is putting restrictions
over the state monopoly on executing justice, again and again, everything takes its source from the public
interests.

13 See: H. Sonnauer, Die Kontrolle der Schiedgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art., 92 S
1 GG, S.23.
14 BverfGE 54: 277 (291).
15 H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, Art., 92 S ! GG, S.27
16 See: H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art., 92
1 Gg, S.27.
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On the other hand, arbitration is subject to the state control, because the state will never allow execution
of absolutely independent justice within its realm. Hence we can only consider the state control over
arbitration through the prism of the interests of the state, the involved parties and the third parties as well.

State interests are the most obvious and clear: protection of justice and observing judicial principles of
a state ruled by law.

Yet it would be a mistake to assert that it is within the interests of all participating persons to discard the
state control altogether.17 Existence of a force, responsible for protection of the provisions stipulated in any
arbitral agreement should be of most significance to the parties; and it is only the state that is empowered to
undertake such a function. For instance, the state has the power to change the arbitral decision if it is
contradictory to the requirements established by law. Hence, the state should be responsible to ensure
fairness of the arbitration process in order to protect the citizens from any possible illegal actions on behalf
of arbitration.

Despite the fact that arbitration can only be valid for the parties of an agreement, without the state
control the third parties will never be guaranteed from being involved in arbitration procedure against their
will; neither will they be ensured that the arbitral decisions would not bring any harm to them.

Hence, it is necessary to extend state control over the courts of private character, but a question emerges
in this connection: what will be the scope of the said control?

The answer to this question is formulated differently in German and Georgian legislation.

4. The state control in German legislation

It is assumed that the state control over arbitration is carried out within the prism of separate arbitration
procedures and a concrete structure that would establish supervision over the whole arbitration process is
just non-existent.18

The most important form of establishing state control is the judiciary process, the basis of which will be
provided by the already accomplished arbitration procedure. Theoretically, the simplest way out would be
filing of a regular case, but as far as in compliance with Article 1055 of the German Procedural Code, arbitral
decision is equal in force to a court decision which has entered legal force, the public court is only empowered
to double check the correctness of the arbitral agreement or the decision. If there‚s no basis for doubting
correctness of the said document, then the public court will not accept such a plea for movement.

The public court is empowered to cancel an arbitral decision only in case of existence of the circumstances
stipulated by Article 1059 of the Procedural Code and therefore, our understanding of this topic will be
incomplete, unless we get acquainted with all those provisions.

The arbitral decision can be cancelled only when the party proves that:
a) The parties of the agreement, in compliance with the law used in their case, were disabled to some

extent or when the given agreement has lost its force according to the law to which the parties had adjusted
the given agreement (but in case of non-existence of such indications, according to the German law); or

b) The party against which the decision had been taken was not properly informed on the appointed
arbiter or was ignorant of the date of arbitration procedure or he/she proved unable to present any kind of
explanations because of some other reasons; or

c) The said decision was taken on the dispute which had not been envisaged or was not subject to an
arbitral agreement or an additional note to the arbitral contract, or contains rulings on the issues which go
far beyond the arbitral agreement or lies beyond the frames of the additional notes to the arbitral contract;
but if it is possible that the decisions on the issues which are included in the arbitral agreement or in the

17 See: H. Sonnauer, Die Kontrolle der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art., 92
S 1 GG, S.12.
18 See: F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S.34.
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additional notes to that agreement are separated from the issues which are not incorporated in such an
agreement or additional notes, then the part of the arbitral agreement, which contains the rulings on the
issues envisaged by the arbitral agreement or the issues included in the additional notes to the arbitral
contract, will not be subject to canceling, or

d) The representation of the arbitral organ or the arbitration process was not in compliance with agreement
made among the parties or the provisions of the given law, which allegedly might have had an influence on
the arbitral decision.

2. Arbitral decision may be cancelled if the court decides that:

a) According to the German law, the subject of the dispute can not be put to the judicial review, or
b) Recognition and execution of the given decision is contradictory to the German public order.

Thus, the said Article of the German Procedural Code recognizes two categories of canceling an arbitral
decision. The first four points which were quoted in Paragraph 1 will be reviewed under the initiative of the
parties, but review of the requirements envisaged by Paragraph 2 is considered to be the direct obligation of
the court.

Therefore, the above said creates opportunity of establishing general scope of the state control over the
arbitral decisions. This means only inspection of the fact whether the subject of the dispute can be fitting to
arbitral review or whether the execution of the arbitral decision is contradictory to the main principles of the
German legislation. These are the provisions which constitute the mandatory minimum of the state control
in Germany.

According to the laws of the Federal Republic of Germany, it is allowed to file a complaint containing a
demand on canceling the arbitral decision, which in its turn, represents one of the forms of state control.
Presumably, such a complaint is always filed by the party which had lost the case. In contradiction to this,
the party, winning the arbitral process, will try its best to achieve enforcement and for this purpose he/she
will need to file an appeal on execution of the decision.

In both cases the paragraphs listed in Article 1059 will be valid, or in other words, the debtor will try to
prove existence of the said circumstances, whereas the creditor will try to assert that such a fact is non-
existent.

It should also be noted that enforcement of the arbitral decision should only be allowed by the public
court.

The German Civil Procedural Code distinguishes between the domestic and foreign arbitral decisions. At
present, the state allocation of the arbitral decisions is defined by the territorial principle, or in other words,
the so called “theory of location” is introduced, according to which the arbitral decision will be considered
to be German, if it had been taken in the course of the process of arbitration which took place in Germany.
Before the reform of arbitration law in Germany the so called “procedural theory” was in force, according to
which all the decisions (regardless the place where such decisions were taken) were regarded as German
arbitral decisions, if the arbitral court employed German laws during the process.

The distinction among the arbitral decisions based on the state allocation is of essential importance from
the point of view of legal regulation as well: the domestic arbitral decisions are regulated through the Civil
Procedural Code of Germany, whereas the foreign arbitral decisions fall under the New York UN Convention
of 1958 on recognition and execution of foreign arbitral awards.

Accordingly, the German courts have less opportunity to extend their control over the foreign arbitral
decisions, for it is ruled out to cancel them not compared with the domestic arbitral decisions; yet it is
allowed to reject their enforcement.

In Germany, arbitral decisions are subject to the state judicial control by means of guilty pleas as well. For
instance, if there is a legal interest with regard to the issue of establishing the fact of either existence or non
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existence of this or that relationship, a person is availed to file a complaint with such request. Hence, by
means of such a complaint it is allowed to put forward the question of either rebuttal of the arbitral decision
or unfeasibility of the arbitral process itself. Dwelling on this, it is possible that such a guilty plea will be
followed by canceling the arbitral decision in question.

Ensuring the state control over the arbitration process can be accomplished through different other
means as well. For instance, according to German legislation it is allowed to file a complaint with regard to
recusation of the arbitral judge and his/her replacement by another judge (Articles 1037 and 1039 of the
German Civil Procedural Code), as well as on holding procedural actions (Articles 1050 and 1062 of the Civil
Procedural Code of Germany) and about providing relevant actions on security pledge (Article 1041 of the
German Civil Procedural Code).

5. The state control in Georgian law

Let‚s try to form an idea on the state control over arbitration procedure in Georgia by way of its comparison
with the relevant situation in German law.

The first and the most striking feature is the fact that in our country (not compared with German law), the
chairman of the arbitration court is granted the right of issuing an enforcement prescription on either his/her
own discretion or on the basis of the request of the arbitrage or a party within 5 days of delivering such a
request to him/her (Paragraph II of Article 42 of the law “On Private Arbitration”). In a similar way, the
decision of a private arbitrage is mentioned in the list of the acts subject to enforcement (sub-point “f” of
Paragraph 2 of the “Law on Enforcement Procedures”).

To what extent is it appropriate to the chairman of a private court (of whom even legal education is not
required by law) that he/she should be granted this kind of vast authorization? The answer is obvious – the
mentioned fact represents one of the most notable miscarriages of the acting law, which challenges the
opportunities of the state to extend its control over arbitrage.

Feasibility of the court‚s involvement is only restricted by paragraph 3 of Article 43. In particular, if:
a) Arbitral decision is contradictory to the criminal law or the law on administrative violations.
b) The rules set by law or by agreement of the participating sides on review and settlements of the cases

through arbitral procedure are violated.
c) With regard to a particular case, member of arbitration court committed a crime envisaged by Article

189 of the Criminal Code of Georgia and the sentence entered force, unless such action has not influenced
the arbitral decision.

Despite the fact that there is no reason for criticizing Point “a”, to my understanding, Point “b” is still
faulty, because its conceptual contents is too narrow. First of all, the parties, as a rule, make an arbitral
reinforcement of a very general character and do not provide any accurate data on the review of the case.  As
for the rules set by the “Law on Private Arbitration”, the said normative act only stipulates the basic points
of the arbitral decision and does not contain all the mandatory provisions for conducting a fair process. For
instance, nothing is mentioned in it about the principles of arbitral case movement, violation of which would
bring about canceling of the arbitral decision. Therefore, a more effective instrument is needed for extending
state control over the arbitral procedure; to my opinion, the best means of realizing this function is
reinforcement on the public order. This tool is often utilized in the legislation of many countries; it grants the
judge with a rather vast authorization, because it‚s the judges who define the leading judiciary principles,
which represent the constituent elements of the public order of the country.

As for Point “c”, to my view point, it‚s an extra evidence of deficiency of the “Law on Private Arbitration”.
We‚ll get more convinced in this while reading Article 189 of the Criminal Code of Georgia which is related
to violation of author‚s rights, as well as the rights of owners of related rights and the rights of producers of
database. It‚s obvious, that crimes of this type bear no connection with the topic of the given paper, but
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anyway, it‚s hardly imaginable that among the three basic reasons, which allow the change of arbitral
decisions, one, strangely enough, is related to the sphere of legality of intellectual property.

This fact can be explained in the following way: the “Law on Private Arbitration” was adopted in 1997
and the Criminal Code of Georgia – in 1999. While adopting the new law the Parliament did not enter proper
amendments in all normative acts, which were in reference with the Criminal Code. Therefore, the answer to
the question which crime did the legislator mean under point “c” of Article 43 of the “Law on Private
Arbitration” should be sought in the Criminal Code, acting in Georgia in 1997. 9 years ago, Article 189 of the
Criminal Code of Georgia referred to bribery and now it‚s doubtless, that this very crime is implied in the
“Law on Private Arbitration”.

Thus, at present, we are in a rather awkward situation – formally we have an absolutely illogical norm,
which needs urgent change. It‚s a pity, that for 7 years running, this absolutely “dead” norm was entered in
Georgian legislation, this again being an indicator of irregularity of our laws.

Yet, as it has already been mentioned, the acting law contains so many other miscarriages that entering
amendments in it will anyway make no sense. The only way out is adoption of a normative act based on the
UN UNCITRAL model law, which will enable us to level up the norms on arbitration with similar norms acting
in the developed countries.

It should be specially emphasized that the law does not mention cancellation of the arbitration decision
through the court; only a change is available, but the text of the law does not give us any clue to a procedure
which would allow such a change.

6. State control over different stages of arbitration according to the German law

In the previous chapter we touched upon the state control after the final stage of the arbitration process.
In this connection, a question emerges whether it is possible or not to establish supervision in this private
court over the arbitration process specifically in the course of case movement.

With regard to this issue it is of paramount importance to fix the moment, when the state gets the opportunity
of controlling arbitration. The representatives of German arbitration believe that “According to the Constitution
it is ruled out that the state control is exercised only after the end of the arbitration process”.19

Yet this is rather a theoretical issue, because the public courts are so much overloaded with cases, that
in fact, the mechanisms of state control can only be used after the arbitration process is over and only in a
very restricted format. In addition, the danger of extra interference on behalf of the state would play a rather
negative role in the process of reviewing private disputes by employing alternative methods; this would
damage effectiveness of arbitration and diminish trust and confidence to this process.

State control over the means of security pledge can be considered as an exception from this. It represents
a very active instrument for exercising state supervision before the end of the arbitration process and this
kind of cases are very frequent. Although Paragraph 1 of Article 1041 of German Procedural Code allows that
the arbitration court would issue the ruling on providing proper security pledge, Paragraph II, which comes
next, stipulates that “The court is authorized to allow such an action under the request of the party, if no
other application with the same request had been entered into the court before. The court is also authorized
to issue a different ruling on security pledge, if it is necessary for undertaking a relevant action”.

Thus, the actions pertaining to security pledge carried out on the basis of the ruling issued by arbitration
court are subject to the state control. It is obvious from the contents of the norm that acceptability of all
such rulings should be decided by the authorized court, but in fact, no serious obstacles can be expected to
arbitration from this perspective.

19 H. Sonnauer, Die Kontrolle  der Schiedsgerichtsbarkeit durch die Staatliche Gerichte, Muenchen, 1992, Art., 92 S
1 GG, S.44.
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In German law, reinforcement on public order serves as the most effective instrument for exercising
control over arbitration process. If arbitration process violates the leading principles of German law,
authenticity of arbitral decision may fall under doubt. A concept has been elaborated in Germany, according
to which the requests of public order put before the arbitration process are the following: integrity and
independence of the arbiters, the rights on court hearing, adversary trial, fair judgment etc.20

In coupe with these unshakable principles the principle of contextual review of the case is also often
mentioned. This is a rather complex issue because the frames of investigation of factual circumstances of
the case are not clearly set either by German law or by the court practices. Existence of this principle is also
justified by the fact that the arbitration court, while taking a decision, may employ not the principle of
fairness, but the principles of general justice.21  Therefore, it is necessary that the case decided by the
arbiter, at least to some extent, should be double checked.

In connection with the above mentioned issue one important fact becomes striking - in Germany, judges are
given vast discretion in their judgment. A good testimony to this is ordre public, or in other words, a frequent
use of reinforcement on public order pertaining to the private judiciary cases. It goes without saying that the
judge is granted great flexibility in utilizing this provision. He/she will deduce from concrete circumstances of
the cases to what extent this or that decision or an act is in contradiction with the main judiciary principles of
Germany. It is notable that in this connection, different judges, dwelling on the factual composition of the case,
will take different decisions. All this speaks of a very high rate of trust and confidence in favor of the judges.
Utilization of reinforcement on public order speaks for flexibility of the court and its keen ability of perception
of the concrete circumstances, but on the other hand, jurisprudence is a field of science and granting too much
discretion to the judges in countries where the judiciary system is not well developed proves too risky.
Therefore, by now, the ordre public is almost a dead norm in our country and it‚s hardly possible to find any
precedent of its use in Georgian court practices, but perhaps for a few exceptions.

I would also think it proper to emphasize that according to the UN New-York Convention, the judges of
other countries don‚t have the right of canceling or changing the decision of a foreign arbitration court.
Therefore, the state control in this sphere is restricted by inspection of relevancy of the foreign arbitral
decision with the circumstances listed in the above mentioned international agreement (Article 5 of the
Convention).

Dwelling on the above said, we can conclude that extending state control over the German arbitration
process is theoretically possible at any stage of this private judiciary procedure, but it‚s almost never
realized in real practices and the control, as a rule, takes place only after the arbitration process is over.

7. The state control at different stages of arbitration process in Georgian law

According to Article 6 of the “Law on Private Arbitration”: “The complaint of a party or any other
request of the arbitration court, with regard to the issues envisaged by the said law, will be reviewed by the
regional (or city) court, on the territory of which the arbitration process is in action”. Hence it is possible to
identity the persons who are subject to state control in Georgia.

It is notable that not compared with Germany, in Georgia, the issue of recusation of the arbiter is not
subject to the jurisdiction of the public courts and arbitration court is granted the prerogative of taking the
final decision pertaining to this issue (Paragraph 6 of Article 15 of the “Law on Arbitration”).

Yet, if we dig deeper into the “Law on Arbitration”, a number of extra circumstances will be revealed,
dwelling on which the public court will have the opportunity of interference.

Article 16 asserts that the state court is authorized to control removal of the arbiter from his/her position.
The decision of the court is final, which gives a certain guarantee that this problem is more or less adequately
resolved in the acting law.

20 See: F. Ebbing, Private Zivilgerichte, Muenchen, 2003, S.303.
21 See: F. Ebbing , Private Zivilgerichte, Muenchen, 2003, S.304.
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A very important provision can be found in Article 30: arbitration agreement may not become the subject
matter for excluding the public court from reviewing the case, if:

a) The parties themselves will request it; or
b) The court decides that the arbitration agreement is rebutted or deprived of force.
The existence of the first point is still based on the principles of private autonomy and disposition and

therefore, it should be considered as only the facultative instrument for exercising state control, but the
issue of rebuttal or canceling of the arbitration decision by the public court is still a significant tool for state
supervision.

Paragraph 2 of the same Article stipulates that: “Filing a motion in the court with regard to recognizing an
arbitration agreement either as rebutted or invalid will not cause suspension of arbitration process or
termination of enforcement of the arbitral decision”.

Unfortunately, the legal character of the said instrument is not properly reflected in the “Law on Private
Arbitration”. Presumably, in this case, we may be dealing with a variety of guilty pleas, but what will be the
legal outcome of satisfying such a complaint by the court?  Most probably, if the arbitral agreement is
acknowledged as rebutted or invalid then the court will accept the said case for further movement and the
arbitration court will no more be authorized to continue review of the same case. It‚s less likely that the
arbitration case will be finished by that time, because it‚s well known to everyone that the cases are pending
long in the courts. Therefore, the following problem emerges: most likely, arbitration court will review a
concrete dispute with characteristic expediency and will take relevant decision, whereas meanwhile, the
motion filed in the public court on recognizing arbitration agreement as either rebutted or invalid may be still
lying “on the shelf‚. During that period, the winning party may forcefully achieve enforcement of the
arbitration decision, because the above mentioned norm easily allows such an opportunity. Therefore, the
final result is rather undesirable – the court may post factum recognize rebutted or invalid an arbitral
decision, with regard to which the arbitration process had already been held and the enforcement of the
relevant decision already took place. It‚s obvious that the interests of the losing party will be violated in
such a situation, because the case was reviewed by an incompetent organ. The losing party, in order to
restore the damage suffered in the course of forceful enforcement and to demand restoration of the status
quo will maintain the right of appealing to the authorized public court with the request of reviewing the case
for the second time. On the other hand, it would not be proper if the appeal to the court with the request of
recognizing the arbitration decision rebutted or invalid would cause suspension of the arbitration process
or would terminate the enforcement procedure of the arbitral decision. In such a case, all arbitration procedures
would be stretched in time which in its turn would bring about devaluation of the idea of private legal
procedure. Nevertheless, despite the fact that it‚s almost impossible to find an absolutely safe way out of
such a situation, we must agree with the position of the legislator which made the choice in favor of effective
and speedy arbitration process. Therefore, the only positive factor which is left to rely on is proper activity
of the public courts. In addition to this, in future, it should be proper to indicate concrete terms in the Civil
Procedural Code with regard to recognition of an arbitral decision either rebutted or invalid, which would
decrease the probability of the above mentioned negative outcome.

I would like to draw your attention to one more instrument of extending state control, which is mentioned
in the “Law on Arbitration”. In particular, Article 44 stipulates, that although, as a rule, filing an appeal does
not bring about suspension of enforcement of the arbitral decision, “The regional (city) court is authorized
to suspend execution of an appealed arbitral decision, only in case it will cause unmendable damage to the
party” .

It‚s so natural that the legislator is not defining the notion of “unmendable damage” and is leaving
resolution of this issue to the judge‚s discretion (this kind of abstract categories are so wide-spread in law,
such as: “reasonable terms”, “honesty and in good faith” etc.). Although, to my opinion, the said norm of
Article 44 is rather problematic in our everyday reality; in the situation, when the concrete instruments of
extending state control over arbitration are rather restricted by law, suspension of enforcement by employing
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an abstract argument like “unmendable damage” may bring about quite negative results. With this norm the
legislator puts to doubt effectiveness and quickness of arbitration process. But on the other hand, these are
the very features of the private judiciary that the acting law is trying to support (most likely this is the main
reason of extreme limitation of state control in the acting legislation).

Thus, it is not proper to restrict effectiveness of arbitration by means of too general categories and it‚s
desirable to use more concrete notions in expression; for instance, paragraph “b” of Article 43 should be
extended (violation of the rules of review and settlement of the cases as well as violation of the rules set
through the agreement of the parties or under the given law) and an exact list of these violations should also
be defined.

The opportunity of extending control by the public courts over the arbitration process would grant us
essentially important guarantees for conducting this process without any violations whatsoever.

In the Federal Republic of Germany and in the developed countries in general, the review of private
disputes through alternative ways is so popular because there is much trust and confidence to this institute.
This situation, in its turn, is caused by the fact that it is the state that acts as a guarantor of fairness and
justice of this private judiciary action. Therefore, the opportunity given to the state for extending control
over the arbitration procedure should be understood as a positive factor and it should not be equaled with
the situation existing during the Soviet period, when everything “public” prevailed over anything that was
“private”. Accomplishing effective state control will enhance increasing of the role of arbitration and
accordingly, will bring about discharge of the workload in the public courts. So far, to my understanding,
entering various instruments of supervision in normative acts seems to be the most effective means of
establishing such control. In the course of time, when the professional level of Georgian judges becomes
higher, utilization of more universal instruments and first of all, wide use of reinforcement on public order will
also become practically possible.
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sakasacio saCivris dasaSvebobis pirobebi
samoqalaqo samarTalwarmoebaSi

saqarTvelos samoqalaqo saproceso kodeqsSi 2005 wlis 23 ivniss Setanili
cvlilebiT erTamaneTisagan gaimijna sakasacio saCivris warmoebaSi miRebisa da sakasacio
saCivris dasaSvebobis winapirobebi. SemoRebul iqna kasaciis axali forma:  sakasacio
sasamarTlo pirvel rigSi amowmebs sakasacio saCivris formalur winapirobebs da
amis Semdeg iRebs sakasacio saCivars dasaSvebobis Sesamowmeblad.

samoqalaqo saproceso kodeqsis Zveli redaqciis mixedviT, sakasacio saCivris
pirobad dawesebuli iyo davis sagnis 1000-lariani zRvari, romelic mxolod qonebriv-
samarTlebriv davebze iyo gaTvaliswinebuli da aranair dabrkolebas warmoadgenda.
amdenad, kasacia metad `Tavisufali” iyo. sakasacio saCivarTa gazrdilma raodenobam
aucilebeli gaxada saqmeebis filtracia im saxiT, rogoric is dRes gvaqvs.

marTalia, saqarTvelo ar ganekuTvneba inglisur-amerikuli samarTlis ojaxis
qveyanaTa kategorias, sadac sasamarTlo gadawyvetilebebs precedentuli da
savaldebulo Zala gaaCnia, magram erTgvarovani sasamarTlo praqtikis dadgenas didi
mniSvneloba eniWeba evropis kontinenturi samarTlis qveynebSic.

sakasacio sasamarTlo saqmes dasaSvebad miiCnevs mxolod im SemTxvevaSi, Tu saqme
mniSvnelovania samarTlis ganviTarebisa da erTgvarovani sasamarTlo praqtikis
CamoyalibebisTvis, an Tu saapelacio sasamarTlos gadawyvetileba arsebiTad gansxvavdeba
am kategoriis saqmeebze uzenaes sasamarTloSi manamde arsebuli praqtikisagan. garda
amisa, saCivars sakasacio sasamarTlo ganixilavs, Tuki saapelacio sasamarTlos mier
saqme ganxilulia mniSvnelovani saproceso darRveviT da am darRvevas SeeZlo,
arsebiTad emoqmeda saqmis Sedegze. sakasacio saCivari qonebriv davaze upirobod
daiSveba, Tu davis sagnis Rirebuleba aRemateba 50 000 lars, xolo araqonebriv
davebze ki sityvisa da gamoxatvis TavisuflebasTan dakavSirebul davebze. aseve, Tu
sakasacio saCivari Setanilia meore dauswrebel gadawyvetilebaze an dauswrebel
gadawyvetilebaze miRebul ganCinebaze.

arsebobs mosazreba imis Sesaxeb, rom sakasacio sasamarTloSi saCivrebis wardgena
dasaSvebi unda iyos mxolod gansakuTerebul saqmeebze, romlebic gadaisinjeba mesame
instanciis mier, magaliTad, iseTi saqmeebi, romlebmac SeiZleba ganavrcos samarTali
an xeli Seuwyos samarTlis erTgvarovan interpretacias. es saqmeebi SeiZleba, agreTve,
SeizRudos im saCivrebamde, romlebSic saqme exeba sayovelTao sazogadoebrivi
mniSvnelobis mqone samarTlis normas.1

samoqalaqo saproceso kodeqsSi Sesulma am cvlilebam gansakuTrebiT gazarda saapelacio
sasamarTlos roli da gadaaqcia savaldebulo meore instanciad.  Tumca aqve unda
aRiniSnos, rom aRniSnulma cvlilebam Zlieri apelaciis arseboba dRis wesrigSi daayena.

1samarTliani sasamarTlos ufleba, 2001 w., Tbilisi gv.148.
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uzenaesi sasamarTlos statistikuri monacemebiT, uzenaesi sasamarTlos samoqalaqo,
samewarmeo da gakotrebis saqmeTa palataSi 2006 wels Semosulia sul 520 saqme.
maTgan dasaSveboba Semowmebulia da ganxilulia 341 saqme. maT Soris datovebulia
ganuxilvelad 140 saqme, anu 41.1%, cnobilia dauSveblad 135 saqme, anu 39,6% da
arsebiTad ganxilulia 66 saqme, anu 19,4%.

$1. samarTliani sasamarTlo$1. samarTliani sasamarTlo$1. samarTliani sasamarTlo$1. samarTliani sasamarTlo$1. samarTliani sasamarTlo

saqarTvelos konstituciis 42.1 muxlis Tanaxmad, yvela adamians ufleba aqvs,
Tavis uflebaTa da TavisuflebaTa dasacavad mimarTos sasamarTlos. aqve gansazRvrulia,
rom yoveli piri unda gansajos mxolod im sasamarTlom, romlis iurisdiqciasac
eqvemdebareba misi saqme. aRniSnul konstituciur princips ̀ samarTlian sasamarTloze~
adamianis ̀ ZiriTad uflebas~ uwodeben.2 aRniSnul uflebas aRiarebs ̀ adamianis uflebaTa
da ZiriTad TavisuflebaTa dacvis evropuli konvenciac~ (me-6 muxli).

adamianis ZiriTadi ufleba kanonier sasamarTloze samarTlebrivi saxelmwifos
principis Semadgeneli nawilia. swored aRniSnuli uflebaa uzrunvlyofili saqarTvelos
konstituciis 42.2 muxliT. adamianis uflebaTa konvencia kanonier sasamarTloze
uflebas samarTliani sasamarTlos ZiriTadi uflebis Semadgenel nawilad Tvlis.
konvenciis me-6 muxlis pirveli punqtis Sesabamisad: `yoveli adamiani aRWurvilia
gonivrul vadaSi misi saqmis samarTliani da saqveynod ganxilvis uflebiT kanonis
safuZvelze Seqmnili damoukidebeli da miukerZoebeli sasamarTlos mier~.

`saerTo sasamarTloebis Sesaxeb~ saqarTvelos organulma kanonma axleburad
gansazRvra saqarTvelos Tanamedrove sasamarTlo sistema, romelSic sakasacio
sasamarTlos gansakuTrebuli adgili ukavia. swored sakasacio sasamarTlo unda
iyos samarTliani sasamarTlos garanti saxelmwifoSi. sakasacio sasamarTlosTan
dakavSirebuli RonisZiebebis ganxilvisas mxedvelobaSia misaRebi is faqti, rom saqme
ukve or sasamarTlo instanciaSia ganxiluli.

uzenaesi sasamarTlo, romlis konkretuli mizania samarTlis dinamikuri,
progresirebadi da maunificirebeli ganmartebis uzrunvelyofa, mniSvnelovan rols
TamaSobs samarTlebrivi usafrTxoebis ganmtkicebaSi. zogadad, uzenaesi sasamarTloebi
uzrunvelyofen imas, rom garantirebuli iyos moqalaqeTa samarTlebrivi mdgomareoba
sxva moqalaqeebTan an xelisuflebis organoebTan urTierTobaSi. uzenaesma
sasamarTloebma unda uzrunvelyon konstituciuri normebis uSualo gamoyeneba da
am normebis gaTvaliswinebiT kanonebis ganmarteba.3

.

$2.  kasaciis arsi$2.  kasaciis arsi$2.  kasaciis arsi$2.  kasaciis arsi$2.  kasaciis arsi

kasaciis dasaSvebobis ganxilvisas Zalian mniSvnelovania pirvel rigSi moxdes
kasaciis amocanebisa da miznis gaazreba. Tu raSi mdgomareobs kasaciis mizani da ra
funqcia aqvs mas erTiani marTlmsajulebis SeqmnaSi.

2 ix. saqarTvelos konstituciis komentarebi _ adamianis ZiriTadi uflebani da Tavisuflebani,
l.izoria, k. korkelia, k. kublaSvili, g. xubua,l.izoria, k. korkelia, k. kublaSvili, g. xubua,l.izoria, k. korkelia, k. kublaSvili, g. xubua,l.izoria, k. korkelia, k. kublaSvili, g. xubua,l.izoria, k. korkelia, k. kublaSvili, g. xubua, `meridiani~, Tbilisi, 2005 w., gv. 363.
3 samarTliani sasamarTlos ufleba, 2001 w., Tbilisi, gv.162.
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kasacia – iseve rogorc apelacia – warmoadgens sasamarTlo gadawyvetilebis
gasaCivrebis SesaZleblobas, romelic mxareTa interesebis dacvas emsaxureba.
zRvardadebuli dasaSveboba  pirvel rigSi marTlmsajulebis erTianobis uzrunvelyofis
mizans emsaxureba. amitomac sakasacio sasamarTlo gadawyvetilebis mxolod
samarTlebriv mxares amowmebs.

ruseTis samoqalaqo saproceso kodeqsis 347-e muxlis Tanaxmad, sakasacio sasamarTlo
amowmebs gadawyvetilebis kanonierebasa da dasabuTebulobas sakasacio saCivarsa
(wardginebasa) da saCivris (wardginebis) mimarT warmodgenil SesagebelSi Camoyalibebuli
mosazrebebis mixedviT. sakasacio sasamarTlo afasebs saqmeSi arsebul, agreTve, damatebiT
warmodgenil mtkicebulebebs, Tu CaTvlis, rom mxares ar SeeZlo maTi wardgena
pirveli instanciis sasamarTloSi, adasturebs da adgens axal faqtebsa da samarTlebriv
urTierTobebs. kanonierebis interesebidan gamomdinare, sakasacio sasamarTlos ufleba
aqvs, Seamowmos pirveli instanciis sasamarTlos gadawyvetileba sruli moculobiT.
amasTan, amave kodeqsis 361-e muxlis me-4 nawilis Tanaxmad, sakasacio instanciis
sasamarTlos ufleba aqvs, miiRos axali gadawyvetileba, Tu saqmisaTvis mniSvnelobis
mqone garemoebebi dadgenilia arsebul da damatebiT warmodgenil mtkicebulebaTa
safuZvelze. sakasacio sasamarTlom SeiZina saapelacio sasamarTlos niSnebic, radgan
dainteresebuli pirebis iniciativiT mas SeuZlia ganmeorebiT ganixilos saqme arsebiTad.4

safrangeTis samoqalaqo saproceso kodeqsis 604-e muxlis Tanaxmad, sakasacio
saCivari miznad unda isaxavdes sakasacio sasamarTlos mier gadawyvetilebis kanonTan
Sesabamisobis Semowmebas, ris gamoc igi am gadawyvetilebis mxolod samarTlebriv
mxares ganixilavs.

avstriis samoqalaqo saproceso kodeqsis 502-e muxlis Tanaxmad, saapelacio
sasamarTlos gadawyvetilebis winaaRmdeg kasacia daiSveba mxolod maSin, Tu materialuri
an saproceso samarTlis iuridiuli sakiTxis gadaWrazea damokidebuli gadawyvetilebis
miReba, romelsac erTiani samarTlebrivi sistemis, samarTlebrivi usafrTxoebis, an
samarTlis ganviTarebis uzrunvelsayofad (dasacavad) didi mniSvneloba eniWeba,
agreTve, raTa saapelacio sasamarTlom gverdi ar auaros uzenaesi sasamarTlos mier
uzrunvelyofil marTlmsajulebis erTiani sistemas, an rodesac aseTi erTiani
marTlmsajuleba jer kidev ar arsebobs, an Tumca arsebobs, magram ara erTiani
marTlmsajulebis saxiT.5

avstriis samoqalaqo saproceso kodeqsiT pirdapiraa gansazRvruli kasaciis mizani:
erTiani marTlmsajulebis uzrunvelyofa.

germaniis samoqalaqo saproceso kodeqsSi aRniSnulia, rom  kasacia warmoadgens
sasamarTlo gadawyvetilebis gadasinjvas. igi arsebiTad saapelacio sasamarTlos
gadawyvetilebaTa winaaRmdegaa mimarTuli da apelaciisagan gansxvavebiT iZleva
SesaZleblobas, gadaisinjos saqme mxolod samarTlebrivi TvalsazrisiT. igi ZiriTadad
marTlmsajulebis erTiani sistemis dacvas emsaxureba, romelic, Tavis mxriv, xels

4  Ì óñèíà Â.À., ×å ÷èía Ì .À. è ×å÷ îòà Ä.Ì.,  Ãðàæäàíñêèé ïðîöåññ. èçäàòåëüñòâî  « Ïð îñ ïåêò», 1998, ñòð.328.
5  Jurisdiktionsnorm und Zivilprozessordnung, Herausgegeben von Dr.Rudolf Stohanzl. 15., Auflage. Wien
2002. S. 1399-1416
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uwyobs rogorc samarTlebrivi usafrTxoebis ganmtkicebas, ise (SezRuduli moculobiT)
_ marTlmsajulebis calkeuli sakiTxebis ganviTarebas.6

kasacia aris sasamarTlo gadawyvetilebis gasaCivrebis saSualeba am gadawyvetilebis
kanonierebis Semowmebis mizniT. kasaciis mizania  mxareebis interesebis dacva, Tumca
ara erTaderTi. mas ekisreba meore da ufro upiratesi miznis realizacia: erTiani
marTlmsajulebis Camoyalibeba da samarTlis ganviTareba. 7

kasacia aris samarTlebrivi saSualeba, romlis safuZvelzec xdeba gasaCivrebuli
gadawyvetilebis Semowmeba materialur-samarTlebrivi darRvevebisa (ZiraTadad mxolod
samarTlebrivi Semowmeba) da saproceso xarvezebis (samarTlebivi da faqtobrivi
Semowmeba) kuTxiT.8

kasacias aqvs orgvari mizani: individualuri (kerZo), rac gamoixateba mxareTa
(kasatoris) interesebis dacvaSi da sajaro, rac gamoixateba kanonebis erTgvarovnad
gagebis gziT erTiani marTlmsajulebis sistemis dacvasa da samarTlis ganviTarebaSi.
sakasacio sasamarTlos funqcia unda iyos kanonebis erTgvarovnad gamoyenebis
uzrunvelyofa saqarTvelos mTel teritoriaze.9

Cveni azriT, kasaciis arsi mdgomareobs rogorc  mxareTa uflebebisa da kanonieri
interesebis dacvaSi, aseve, marTlmsajulebis erTiani sistemis uzrunvelyofaSi. swored
kasaciis miznis amgvarma midgomam ganapiroba sakasacio saCivris dasaSvebobis axleburi
wesis danergva. saqarTvelos samoqalaqo saproceso kodeqsis 391-e muxlis mixedviT,
dRes ukve mniSvnelovania samarTlis ganviTreba, erTgvarovani sasamarTlo praqtikis
Camoyalibeba da marTlmsajulebis erTiani sistemis dacva.

$3. kasaciis dasaSveboba$3. kasaciis dasaSveboba$3. kasaciis dasaSveboba$3. kasaciis dasaSveboba$3. kasaciis dasaSveboba

yvela gadawyvetileba, romelsac procesSi monawile mxare asaCivrebs, ar eqvemdebareba
sakasacio wesiT ganxilvas. kanonmdebeli mxolod maSin iZleva sasamarTlo
gadawyvetilebis sakasacio wesiT gasaCivrebis SesaZleblobas, Tu miiCnevs, rom igi
sakasacio wesiT ganxilvas eqvemdebareba, rac niSnavs imas, rom gasaCivrebuli
gadawyvetilebis sagans samarTlebrivi an ekonomikuri mniSvneloba unda hqondes.
kasaciis dasaSveboba warmoadgens efeqtur filtrs, romlis meSveobiTac sakasacio
sasamarTloebi Tavisufldebian iseTi saqmeebis ganxilvisagan, romlebic sakasacio
ganxilvas ar saWiroeben da romelic xels uwyobs sakasacio sasamarTloTa gantvirTvas
umniSvnelo saqmeebisagan. amitom sakasacio sasamarTloebi ixilaven mxolod im saqmeebs,
romlebsac kanonmdebeli sakasacio wesiT ganxilvisaTvis dasaSvebad miiCnevs.

saapelacio sasamarTlos mier uxeSi samarTlebrivi darRvevad SeiZleba iqces
sakasacio saCivris daSvebis winapiroba. saapelacio sasamarTlos nebismieri samarTlebrivi

6 Zivilprozessordnung, Kommentar von Prof. Dr. Heinz Thomas, Dr. Klaus Reichold, Prof.Dr.Hans Putzo, Dr.
Rainer Hüsstege, 24., neubearbeitete Auflage, Verlag C.H. Beck, München, 2002, S.895-896
7  DieRevision in den zivil-und verwaltungsgerichtlichen Verfahren,Eine Systematische Darstellung unter besonderer
Berücksichtigung der höchstrichterlichen Rechtsprechung von Artur May, 2., überarbeitete und erweiterte Auflage,
Carl Heymanns Verlag, Köln, Berlin, Bonn, München, 1997, S .20-22
8 raihenbeheri craihenbeheri craihenbeheri craihenbeheri craihenbeheri c., mosazrebebi kasaciis dasaSvebobasTan dakavSirebiT, konferenciis masalebi, 2005 w., gv.3
9  qiria gqiria gqiria gqiria gqiria g., samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa gasaCivrebis Taviseburebani. Jurnali
`samarTali~, 1997 weli, #9-10, gv. 76-78.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

161

Secdoma, romelic saqmes warmatebul sakasacio procesamde miiyvanda, ar SeiZleba
gaxdes saCivris daSvebis safuZveli.10

kasaciis dasaSvebobis winapirobebis arsebobis Semowmebisas mxedvelobaSi SeiZleba
miRebul iqnes mxolod is, rom samarTlebrivi norma an am normidan gamomdinare
samarTlebrivi Sefaseba uSualod ukavSirdebodes gansaxilvel saqmes, emsaxurebodes
gasaxilveli saqmis gadawyvetas, safuZvlad edos am saqmeze gamotanil gadawyvetilebas.11

samoqalaqo saproceso kodeqsis 401-e muxlis pirveli nawilis meore winadadebis
Tanaxmad, Tu sakasacio saCivari akmayofilebs 396-e muxlis moTxovnebs, igi warmoebaSi
iqneba miRebuli am kodeqsis 391-e muxlis safuZvelze dasaSvebobis Sesamowmeblad.
sakasacio saCivris warmoebaSi miRebis Semdeg sakasacio sasamarTlo 6 Tvis vadaSi
amowmebs sakasacio saCivris dasaSvebobas da ara 10 dRis vadaSi, rogorc es formaluri
dasaSvebobis (warmoebaSi miRebis) dros xdeba.

ssk 391-e muxlis me-2 nawilis Tanaxmad sakasacio saCivari qonebriv-samarTlebriv
davebSi dasaSvebia mxolod im SemTxvevaSi, Tu sakasacio saCivris sagnis Rirebuleba
50000 lars aRemateba, e.i. Tu saCivari 50000 lars Seadgens – kasacia ar daiSveba,
magram, Tu saCivris sagani Seadgens 50000 lars plus erTi lari, Rirebulebis
TvalsazrisiT igi dasaSvebia.

sakasacio saCivris sagnis RirebulebaSi igulisxmeba ara sarCelis sagnis Rirebuleba,
aramed is, Tu gasaCivrebuli gadawyvetilebis ra nawils asaCivrebs kasatori, an
gasaCivrebuli gadawyvetilebis ra zomiT Secvlas moiTxovs igi. Tu sarCelis sagnis
Rirebuleba 50000 larze metia da saxelmwifo baJic amis mixedviTaa gadaxdili,
xolo mosarCeles uari uTxra sasamarTlom sarCelis dakmayofilebaze mTlianad da
man es gadawyvetileba gaasaCivra sakasacio wesiT, maSin sarCelis sagnisa da sakasacio
saCivris sagnis Rirebuleba emTxveva erTmaneTs.

magram, rodesac sarCeli nawilobriv aris dakmayofilebuli da nawilobriv uari
eTqva mxares mis dakmayofilebaze, maSin saWiroa ganisazRvros sakasacio saCivris
sagnis Rirebuleba.

ssk 391-e muxlis me-3 nawilis Tanaxmad, sakasacio saCivris sagnis Rirebuleba
ganisazRvreba imisda mixedviT, Tu gasaCivrebuli gadawyvetilebis ra zomiT Secvlaze
Seaqvs saCivari mxares. Tu Rirebulebis moculoba eWvs iwvevs, maSin sakasacio
saCivris Semtanma pirma es Rirebuleba unda daadasturos.

sakasacio sasamarTlo ver miiRebs sakasacio saCivars gansaxilvelad, Tu misi
Rirebuleba (qonebriv-samarTlebriv davaSi) ar aRemateba 50000 lars. ar aris
gamoricxuli SemTxvevebi, rodesac sakasacio saCivris sagnis Rirebuleba eWvs iwvevs
im TvalsazrisiT, rom igi  aSkarad gadidebulia. aseT SemTxvevaSi sakasacio sasamarTlom
ganCinebiT unda ganusazRvros kasators vada, daadasturos (daamtkicos), rom misi
sakasacio saCivari 50000 lars aRemateba. Tu kasatori dadgenil vadaSi ver daadasturebs
amas, sakasacio sasamarTlo gamoitans ganCinebas sakasacio saCivris ganuxilvelad

10 Sdr. biolingi h.biolingi h.biolingi h.biolingi h.biolingi h., saqarTvelos samoqalaqo saproceso kodeqsis axali sakasacio warmoebis Sesaxeb,
konferenciis masalebi, 2005 w., gv.10.
11 liluaSvili T.,liluaSvili T.,liluaSvili T.,liluaSvili T.,liluaSvili T., samoqalaqo saproceso samarTali, II gamocema, gamomcemloba ̀ jisiai”, 2005
w., gv. 504.
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datovebis Sesaxeb (ssk-is 401-e muxli). dauSvebelia kasatoris mier saCivris sagnis
Rirebulebis TviTneburad gazrda mxolod im mizniT, rom saCivari kasaciuri gaxdes.12

im SemTxvevaSi, rodesac sakasacio saCivari Tumca bevrad aRemateba 50000 lars, magram
igi aSkarad ar Seesabameba da bevrad Semcirebulia sadavo nivTis namdvil RirebulebasTan
SedarebiT, maSin sakasacio sasamarTlo daavalebs kasators, rom daadasturos sakasacio
saCivris sagnis namdvili Rirebuleba (ssk-is 391-e muxlis me-3 naw.).

sakasacio saCivris dasaSvebobis Tu dauSveblobis dros ganCinebis samotivacio
nawilSi miTiTebuli unda iyos, Tu ratom miiCnia sakasacio sasamarTlom sakasacio
saCivari dasaSvebad Tu dauSveblad.

uzenaesma sasamarTlom Tavis erT-erT ganCinebaSi miuTiTa Semdegze: kasatorma ver
daasabuTa, rom saapelacio sasamarTlos mier saqme  mniSvnelovani saproceso normebis
darRveviT iqna ganxiluli, ramac arsebiTad imoqmeda saqmis Sedegze, amitom sakasacio
saCivars ara aqvs warmatebis perspeqtiva.

sakasacio saCivari ar aris dasaSvebi arc saapelacio sasamarTlos gadawyvetilebis
sakasacio sasamarTlos damkvidrebuli praqtikisagan gansxvavebis safuZvliT.

amasTan, sakasacio saCivris ganxilvisa da sakasacio sasamarTlos axali
gadawyvetilebis miRebis saWiroeba ar arsebobs arc samarTlis ganviTarebisa da
erTgvarovani sasamarTlo praqtikis Camoyalibebis aucileblobis TvalsazrisiT.

zemoaRniSnulidan gamomdinare, samoqalaqo saproceso kodeqsis 391-e muxlis
safuZvelze, sakasacio sasamarTlo ar aris uflebamosili, rom dauSvas n. T-s
sakasacio saCivari, ris gamoc sakasacio saCivars uari unda eTqvas ganxilvaze.13

aRsaniSnavia, rom germaniis sasamarTlo sistemaSi qarTulisagan gansxvavebiT sakasacio
saCivris dasaSvebobas amowmebs saapelacio sasamarTlo. vfiqrobT, sakasacio saCivris
dasaSveboba unda Seamowmos sakasacio sasamarTlom da ara saapelacio sasamarTlom,
romlis gadawyvetilebis winaaRmdegac aris mimarTuli sakasacio saCivari.  am mxriv
qarTuli modeli ufro misaRebia.

sakasacio sasamarTlo  samoqalaqo saproceso kodeqsis me-400 muxlis safuZvelze,
sakasacio saCivris warmoebaSi miRebis Semdeg mowinaaRmdege mxares ugzavnis sakasacio
saCivris, TanadarTuli masalebis aslebs da aZlevs mas vadas sakasacio saCivarze
werilobiTi pasuxis gasacemad. mowinaaRmdege mxares eZleva ufleba, sakasacio saCivris
dasaSvebobis Semowmebamde warmoadginos sakuTari mosazreba sakasacio saCivris
dasaSvebobasTan dakavSirebiT. aRniSnuli ufleba gamomdinareobs mxareTa SejibrebiTobis
principidan. kasatorma unda daamtkicos, rom saqme mniSvnelovania samarTlis ganviTarebisa
da erTgvarovani sasamarTlos praqtikis CamoyalibebisTvis, an  saapelacio sasamarTlos
gadawyvetileba arsebiTad gansxvavdeba am kategoriis saqmeebze uzenaes sasamarTloSi
manamde arsebuli praqtikisagan, an  saapelacio sasamarTlos mier saqme ganxilulia
mniSvnelovani saproceso darRveviT da am darRvevas SeeZlo, arsebiTad emoqmeda
saqmis Sedegze, garda im SemTxvevebisa, roca sakasacio saCivris davis sagnis Rirebuleba
aRemateba 50 000 lars, xolo araqonebriv davebze ki sityvisa da gamoxatvis
TavisuflebasTan dakavSirebul davebze, aseve, Tu sakasacio saCivari Setanilia meore

12liluaSvili T,  xrustali v., liluaSvili T,  xrustali v., liluaSvili T,  xrustali v., liluaSvili T,  xrustali v., liluaSvili T,  xrustali v., saqarTvelos samoqalaqo saproceso kodeqsis komentari,
gamomcemloba ̀ sani”, 2004w., gv.634.
13susg samoqalqo saqmeze. saqme #as-639-1017-06, 15.01.06.
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dauswrebel gadawyvetilebaze an dauswrebel gadawyvetilebaze miRebul ganCinebaze.
mowinaaRmdege mxares ki SeuZlia gaaqarwylos aRniSnuli garemoebebi. Tumca
dasaSvebobis sakiTxis gadawyveta mainc mosamarTlis Sinagan rwmenazea damokidebuli.

§4. sakasacio saCivris warmoebaSi miRebis pirobebi§4. sakasacio saCivris warmoebaSi miRebis pirobebi§4. sakasacio saCivris warmoebaSi miRebis pirobebi§4. sakasacio saCivris warmoebaSi miRebis pirobebi§4. sakasacio saCivris warmoebaSi miRebis pirobebi

(formaluri dasaSveboba)(formaluri dasaSveboba)(formaluri dasaSveboba)(formaluri dasaSveboba)(formaluri dasaSveboba)

saqarTvelos samoqalaqo saproceso kodeqsSi Sesuli cvlilebis Semdeg sakasacio
saCivris dasaSveboba or etapad daiyo _ formalur dasaSvebobad da dasaSvebobad. im
SemTxvevaSi, rodesac erT-erTi aseTi winapiroba ar arsebobs, sakasacio sasamarTlo
ver miiRebs sakasacio saCivars gansaxilvelad. am SemTxvevaSi mokled SevexebiT
sakasacio saCivris Setanisa da gansaxilvelad miRebis winaprirobebsac.

 sakasacio sasamarTlo 10 dRis vadaSi amowmebs sakasacio saCivars. Tu sakasacio
saCivari pasuxobs samoqalaqo saproceso kodeqsiT gaTvaliswinebul pirobebs, sakasacio
saCivari warmoebaSi iqneba miRebuli, winaaRmdeg SemTxvevaSi kasators xarvezis Sesavsebad
ganesazRvreba vada. Tu sasamarTlos mier gansazRvrul vadaSi xarvezi ar iqneba
Sevsebuli, sakasacio saCivari ganuxilvelad darCeba.

1. saxelmwifo baJis winaswari gadaxda.. saxelmwifo baJis winaswari gadaxda.. saxelmwifo baJis winaswari gadaxda.. saxelmwifo baJis winaswari gadaxda.. saxelmwifo baJis winaswari gadaxda. saxelmwifo baJis winaswari gadaxda
sakasacio saCivris dasaSvebobis erT-erTi winapirobaa.  ssk-is 396-e muxlis mesame
nawilis Sesabamisad,  Tu saxelmwifo baJi araa gadaxdili, sakasacio sasamarTlom unda
daavalos kasators, Seitanos saxelmwifo baJi, risTvisac uniSnavs mas vadas. Tu am
vadaSi saxelmwifo baJi ar iqneba Setanili, sakasacio saCivari ar daiSveba da sasamarTlo
gamoitans ganCinebas misi ganuxilvelad datovebis Sesaxeb (ssk-is 401-e muxli).

im SemTxvevaSi, rodesac  sakasacio saCivarze ar aris gadaxdili saxelmwifo baJi,
sakasacio sasamarTlos gamoaqvs ganCineba sakasacio saCivris xarvezis Sevsebis Sesaxeb,
saxelmwifo baJis gadauxdelobis gamo. imave ganCinebiT sakasacio sasamarTlo
gansazRvravs saxelmwifo baJis gadaxdis vadas. Tu am vadaSi saxelmwifo baJi ar
iqneba gadaxdili, sakasacio sasamarTlom unda gamoitanos ganCineba sakasacio saCivris
ganuxilvelad datovebis Sesaxeb (ssk-is 396-e muxlis me-3 nawili).

2. saCivris Setana uflebamosili piris mier.. saCivris Setana uflebamosili piris mier.. saCivris Setana uflebamosili piris mier.. saCivris Setana uflebamosili piris mier.. saCivris Setana uflebamosili piris mier. ssk-is 391-e muxlis Tanaxmad,
sakasacio saCivris Setanis ufleba aqvT mxareebs, e.i. mosarCeles, mopasuxes, mesame
pirebs damoukidebeli sasarCelo moTxovniT, agreTve, Tanamonawileebs, anu
TanamosarCeleebs da Tanamopasuxeebs.

Tu kasatori ar ganekuTvneba im pirTa kategorias, romelsac SeuZlia Seitanos
sakasacio saCivari, sakasacio sasamarTlo ar miiRebs sakasacio saCivars gansaxilvelad
im safuZvliT, rom igi Setanilia arauflebamosili piris mier da aqedan gamomdinare,
ar arsebobs sakasacio saCivris  dasaSvebobis winapiroba. aseT SemTxvevaSi sakasacio
sasamarTlos gamoaqvs ganCineba ssk-is 401-e muxlis Sesabamisad sakasacio saCivris
ganuxilvelad datovebis Sesaxeb im safuZvliT, rom sakasacio saCivari arauflebamosili
piris mier aris Setanili.

3. sakasacio saCivris Setana kanoniT dadgenil vadaSi.sakasacio saCivris Setana kanoniT dadgenil vadaSi.sakasacio saCivris Setana kanoniT dadgenil vadaSi.sakasacio saCivris Setana kanoniT dadgenil vadaSi.sakasacio saCivris Setana kanoniT dadgenil vadaSi. ssk-is 397-e muxlis
pirveli nawili gansazRvravs sakasacio saCivris Setanis vadas. es vada aris erTi
Tve, romlis gagrZeleba (aRdgena) ar SeiZleba da misi dena iwyeba orive mxarisaTvis
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gadawyvetilebis gadacemis momentidan, xolo Tu dasabuTebuli gadawyvetilebis
gamocxadebas eswreboda sakasacio saCivris Setanis uflebis mqone piri, maSin sakasacio
saCivris Setanis vada iwyeba misi gamocxadebis momentidan.....

gadawyvetilebis sakasacio wesiT gasaCivrebasTan dakavSirebiT praqtikuli mniSvneloba
aqvs imis zustad gansazRvras, Tu saidan iwyeba, anu romeli dRidan iwyeba erTTviani
vadis aTvla da rodis mTavrdeba es vada.

4. sakasacio saCivris Sinaarsis Sesabamisoba kanonis moTxovnebTan.sakasacio saCivris Sinaarsis Sesabamisoba kanonis moTxovnebTan.sakasacio saCivris Sinaarsis Sesabamisoba kanonis moTxovnebTan.sakasacio saCivris Sinaarsis Sesabamisoba kanonis moTxovnebTan.sakasacio saCivris Sinaarsis Sesabamisoba kanonis moTxovnebTan.   ssk-
is 396-e muxlis Tanaxmad, sakasacio saCivari unda Seicavdes: 1) miTiTebas imis
Taobaze, Tu gadawyvetilebis ra nawilia gasaCivrebuli; 2) miTiTebas, Tu ra moculobiT
saCivrdeba gadawyvetileba, gasaCivrebis safuZvlebs (kasaciis mizezebi) da ganmartebas
imis Taobaze, moiTxovs Tu ara momCivani gadawyvetilebis gauqmebasa Tu Secvlas
(kasaciis ganacxadi); 3) miTiTebas im faqtebsa da mtkicebulebebze, romlebic adastureben
saproceso samarTlis normebis darRvevas, Tu sakasacio saCivari saproceso normebis
darRvevas emyareba.

sakasacio saCivarSi miTiTebas imis Taobaze, Tu gadawyvetilebis ra nawilia
gasaCivrebuli da ra moculobiT saCivrdeba gadawyvetileba,  didi praqtikuli
mniSvneloba aqvs. vinaidan, sakasacio sasamarTlo SezRudulia sakasacio saCivris
farglebiT. ssk-is 404-e muxlis Tanaxmad, sakasacio sasamarTlo amowmebs
gadawyvetilebas sakasacio saCivris farglebSi.  amitom, Tu sakasacio saCivridan
gamomdinare SeuZlebelia imis dadgena, Tu gadawyvetilebis ra nawils da ra moculobiT
asaCivrebs kasatori, es unda CaiTvalos saCivris xarvezad, ris gamoc kasators
aRniSnuli xarvezis Sesavsebad miecema garkveuli vada.

Tu sakasacio saCivris Sinaarsi ar pasuxobs ssk-is 396-e muxlis moTxovnebs,
sakasacio sasamarTlo kasators miscems vadas xarvezis Sesavsebad da Tu am vadaSi
xarvezi ar iqneba Sevsebuli, anu is ar gamoasworebs xarvezs, mxolod amis Semdeg
SeiZleba saksacio saCivari darCes ganuxilvelad.

5. sakasacio gasaCivrebaze mxaris werilobiTi uaris ararseboba.sakasacio gasaCivrebaze mxaris werilobiTi uaris ararseboba.sakasacio gasaCivrebaze mxaris werilobiTi uaris ararseboba.sakasacio gasaCivrebaze mxaris werilobiTi uaris ararseboba.sakasacio gasaCivrebaze mxaris werilobiTi uaris ararseboba.  sakasacio
saCivari ar daiSveba, Tu mxares, romelmac Seitana sakasacio saCivari ssk-is 370-e
muxlis moTxovnaTa dacviT, gancxadebuli aqvs uari sakasacio gasaCivrebaze. aseT
SemTxvevaSi sakasacio saCivari aRar daiSveba da sakasacio sasamarTlom unda gamoitanos
ganCineba misi ganuxilvelad datovebis Sesaxeb.

sakasacio gasaCivrebaze uaris Tqma iwvevs iuridiul Sedegs: mxare kargavs gasaCivrebis
uflebas.  am uflebis aRdgena SeiZleba mxolod erT SemTxvevaSi, rodesac mowinaaRmdege
mxare Seitans sakasacio saCivars. ssk-is 405-e muxlis Tanaxmad, mowinaaRmdege
mxares, e.i. im mxares, romelmac uari ganacxada sakasacio saCivris Setanaze, SeuZlia
saqmis zepiri ganxilvis ganmavlobaSi waradginos Segebebuli sakasacio saCivari,
miuxedavad imisa, aqvs Tu ara naTqvami uari sakasacio saCivris Setanaze.14

14  v.xrustaliv.xrustaliv.xrustaliv.xrustaliv.xrustali, kasaciis miznebi da sakasacio saCivris gansaxilvelad miRebis (dasaSvebobis)

winapirobebi. T.liluaSvilis 75 wlisTavTan dakavSirebiT gamocemuli saiubileo krebuli,
gamomcemloba ̀ jisiai~, gv. 183-204.
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$ 5. kasaciis daSveba sityvisa da gamoxatvis TavisuflebasTan$ 5. kasaciis daSveba sityvisa da gamoxatvis TavisuflebasTan$ 5. kasaciis daSveba sityvisa da gamoxatvis TavisuflebasTan$ 5. kasaciis daSveba sityvisa da gamoxatvis TavisuflebasTan$ 5. kasaciis daSveba sityvisa da gamoxatvis TavisuflebasTan
dakavSirebul davebzedakavSirebul davebzedakavSirebul davebzedakavSirebul davebzedakavSirebul davebze

sssk-is 391-e muxlis me-4 nawili:sssk-is 391-e muxlis me-4 nawili:sssk-is 391-e muxlis me-4 nawili:sssk-is 391-e muxlis me-4 nawili:sssk-is 391-e muxlis me-4 nawili:

araqonebriv-samarTlebriv davebSi sakasacio saCivari dasaSvebia sityvisaaraqonebriv-samarTlebriv davebSi sakasacio saCivari dasaSvebia sityvisaaraqonebriv-samarTlebriv davebSi sakasacio saCivari dasaSvebia sityvisaaraqonebriv-samarTlebriv davebSi sakasacio saCivari dasaSvebia sityvisaaraqonebriv-samarTlebriv davebSi sakasacio saCivari dasaSvebia sityvisa
da gamoxatvis TavisuflebasTan dakavSirebul davebze.da gamoxatvis TavisuflebasTan dakavSirebul davebze.da gamoxatvis TavisuflebasTan dakavSirebul davebze.da gamoxatvis TavisuflebasTan dakavSirebul davebze.da gamoxatvis TavisuflebasTan dakavSirebul davebze.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb evropis konvenciis
me-10 muxlis pirveli nawilis Tanaxmad, yvelas aqvs ufleba gamoxatvis Tavisuflebisa.
es ufleba moicavs piris Tavisuflebas, hqondes Sexedulebebi, miiRos an gaavrcelos
informacia Tu mosazrebebi sajaro xelisuflebis Caurevlad da saxelmwifo sazRvrebis
miuxedavad. es muxli xels ar uSlis saxelmwifoebs, ganaxorcielon radiomauwyeblobis,
satelevizio an kinomatografiul sawarmoTa licenzireba.

amave muxlis meore nawilis Tanaxmad, Ìam TavisuflebaTa ganxorcieleba, ramdenadac
is ganuyofelia Sesabamisi valdebulebisa da pasuxismgeblobisagan, SeiZleba daeqvemdebaros
iseT wesebs, pirobebs, SezRudvebs an sanqciebs, romlebic gaTvaliswinebulia kanoniT da
aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, teritoriuli mTlianobis
an sazogadoebrivi usafrTxoebis interesebisaTvis, uwesrigobisa Tu danaSauli aRsakveTad,
janmrTelobis an moralis dacvis mizniT, sxvaTa reputaciis an uflebis dasacavad,
saidumlod miRebuli informaciis gamJRavnebis Tavidan asacileblad an sasamarTlo
xelisuflebis avtoretetisa da miukerZoeblobis  uzrunvelsayofad.

sityvis Tavisufleba, romelic konvenciis me-10 muxliT aris garantirebuli,
warmoadgens demokratiuli sazogadoebis arsebobis erT-erT safuZvels, sazogadoebis
progresisa da TiToeuli individis TviTrealizaciis erT-erT pirobas. sityvis
Tavisufleba aris demokratiuli sazogadoebis is iaraRi, romelic mas SesaZleblobas
aZlevs, miiRos da gasces informacia, Seityos politikuri liderebis sazogadoebriv
problemebTan damokidebuleba, erTmaneTs Seadaros maTi Sexedulebebi da ideebi.15

swored sityvisa da gamoxatvis Tavisuflebis Rirebulebam gamoiwvia albaT SeuzRudav,
Tavisufal kasaciaTa rigSi sityvisa da gamoxatvis TavisuflebasTan dakavSirebul
davebze kasaciis daSveba.

is araqonebrivi davebi, romlebic  sityvisa da gamoxatvis Tavisuflebis sferoebidan
gamomdinareobs, SeiZleba daSvebul iqnes sssk-is 391-e muxlis me-5 punqtis Sesabamisad.
aRniSnuli muxli exeba mxolod sityvisa da gamoxatvis Tavisuflebidan gamomdinare
araqonebriv davebs da ara sxva araqonebriv davebs, mag. saojaxo davebs.

SeiZleba sityvisa da gamoxatvis Tavisufleba da sxva qonebrivi Tu araqonebrivi
xasiaTis urTierTierToebi Sereuli iyos. magaliTad, a-m sarCeli aRZra sasamarTloSi
gazeT `asaval-dasavalis~ mimarT da moiTxova aRniSnul gazeTSi gamoqveynebuli
statiis gamo bodiSis moxda da moraluri zianis – 20000 laris gadaxda. saqalaqo
sasamarTlom uari Tqva sarCelis dakmayofilebaze. saapelacio sasamarTlom ucvlelad
datova saqalaqo sasamarTlos gadawyvetileba. a-m Seitana sakasacio saCivari da
moiTxova saapelacio sasamarTlos ganCinebis gauqmeba.

15 gogiSvili m.,gogiSvili m.,gogiSvili m.,gogiSvili m.,gogiSvili m., adamianis uflebaTa evropis sasamarTlo da sityvis Tavisufleba. T. liluaSvilis
75 wlisTavTan dakavSirebiT gamocemuli saiubileo krebuli, gamomcemloba ̀ jisiai”, gv. 212-213
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sakasacio sasamarTlom  am SemTxvevaSi saCivari SeiZleba dauSveblad cnos, vinaidan
kasatori moiTxovs rogorc bodiSis moxdas, aseve moraluri zianis - 20000 laris
gadaxdas. am SemTxvevaSi ar arsebobs e.w. Tavisufali kasacia. Tu kasatori moiTxovs
mxolod bodiSis moxdas, am SemTxvevaSi sakasacio saCivari dasaSvebad iqneba miCneuli.

termini `gamoxatva~ ar Semoifargleba Sexedulebis, azris gamoTqmis werilobiTi
da zepiri formiT. igi moicavs nebismier saSualebas, romelic ideebis gamoTqmasTan
an informaciis gadacemasTan aris dakavSirebuli, magaliTad: informaciis warmoebis,
gadacemis, gavrcelebis saSualebebi – beWvdviTi masalebi, radiomauwyebloba, xelovnebis
nimuSebi, filmebi, eleqtronuli sainformacio sistemebi.

amdenad, vfiqrobT, jer unda ganimartos, ra igulisxmeba termin `gamoxatvaSi~ da
amis Semdeg rTuli ar iqneba aseTi saxis davebis gamoyofa da aseT davebze dasaSvebobis
Semowmeba.

$6. dauswrebeli gadawyvetilebis gasaCivreba sakasacio wesiT$6. dauswrebeli gadawyvetilebis gasaCivreba sakasacio wesiT$6. dauswrebeli gadawyvetilebis gasaCivreba sakasacio wesiT$6. dauswrebeli gadawyvetilebis gasaCivreba sakasacio wesiT$6. dauswrebeli gadawyvetilebis gasaCivreba sakasacio wesiT

sssk-is 391-e muxlis me-5 nawilis `d” qvepunqti:sssk-is 391-e muxlis me-5 nawilis `d” qvepunqti:sssk-is 391-e muxlis me-5 nawilis `d” qvepunqti:sssk-is 391-e muxlis me-5 nawilis `d” qvepunqti:sssk-is 391-e muxlis me-5 nawilis `d” qvepunqti:

samoqalaqo saproceso kodeqsis 391-e muxlis  me-5 nawilis `d~ qvepunqtis
Tanaxmad, sakasacio saCivari sxva qonebriv da araqonebriv davebSi dasaSvebia, Tu
gasaCivrebulia saapelacio sasamarTlos meore dauswrebeli gadawyvetileba an ganCineba
dauswrebeli gadawyvetilebis ucvlelad datovebis Sesaxeb.

rogorc viciT, dauswrebeli gadawyvetilebis gamotanis Semdeg gamoucxadebl pirs
SeuZlia Seitanos saCivari dauswrebeli gadawyvetilebis gauqmebis Taobaze (236-e
muxli). Tu saCivari dasaSvebia, sasamarTlo miiRebs warmoebaSi saCivars da daniSnavs
zepiri ganxilvis dros. winaaRmdeg SemTxvevaSi saCivari dauSvebelia da am ganCinebaze
SeiZleba kerZo saCivris Setana. sasamarTlo  ganixilavs saCivars da Tu miiCnevs, rom
saCivari safuZvliania, auqmebs dauswrebel gadawyvetilebas, ris Semdegac iwyeba
sarCelis ganxilva (240-e muxlis I-li nawili), xolo, Tu ar arsebobs dauswrebeli
gadawyvetilebis gauqmebis samarTlebrivi safuZvlebi, ucvlelad tovebs dauswrebel
gadawyvetilebas. magram aris SemTxvevebi, rodesac saCivris avtori an meore mxare
ar cxaddeba procesze. am DSemTxvevaSi, Tu ar arsebobs samoqalaqo saproceso
kodeqsis 233-e muxliT gaTvaliswinebuli garemoebebi, sasamarTlo gamoitans ganmeorebiT
dauswrebel gadawyvetilebas. saapelacio sasamarTlos mier miRebul ganmeorebiT
dauswrebel gadawyvetlebaze SeiZleba sakasacio saCivris Setana. sakasacio saCivris
Setana SeiZleba, aseve, im ganCinebazec, romliTac ucvleli darCa dauswrebeli
gadawyvetileba.

amdenad, dauswrebel gadawyvetilebaze miRebul ganCinebaze da ganmeorebiT dauswrebel
gadawyvetilebaze Setanil sakasacio saCivarze ar moqmedebs samoqalaqo saproceso
kodeqsis 391-e muxlis me-2 da me-5 nawilis `a~, `b~ da `g~ punqtebi.
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$7. samarTlis ganviTareba da erTgvarovani sasamarTlo$7. samarTlis ganviTareba da erTgvarovani sasamarTlo$7. samarTlis ganviTareba da erTgvarovani sasamarTlo$7. samarTlis ganviTareba da erTgvarovani sasamarTlo$7. samarTlis ganviTareba da erTgvarovani sasamarTlo
praqtikis Camoyalibebapraqtikis Camoyalibebapraqtikis Camoyalibebapraqtikis Camoyalibebapraqtikis Camoyalibeba
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sasamarTlom Tavisi SexedulebiT unda gansazRvros, Tu ramdenad aris saqme
samarTlis ganviTarebisaTvis mniSvnelovani. samarTlis ganviTarebisaTvis mniSvnelovani
saqme  gulisxmobs samarTlebrivi precendentis Seqmnas. am SemTxvevaSi mniSvneloba
aqvs kanonis ganmartebas, romlic unda gamoyenos sasamarTlom  konkretuli urTierTobis
dasaregulireblad.

saqarTvelos samoqalaqo saproceso kodeqsis mixedviT sakasacio saCivris dasaSvebad
saWiroa ori winapirobis arseboba: 1. saqme unda iyos mniSvnelovani samarTlis
ganviTarebisaTvis; 2. erTgvarovani sasamarTlo praqtikis CamoyalibebisaTvis. amisgan
gansaxvavebiT, germaniis samoqalaqo saproceso kodeqsis $543-is me-2 nawilis mixedviT,
kasacia dasaSvebia mxolod maSin, rodesac saqmes aqvs arsebiTi mniSvneloba,  an
samarTlis  ganviTareba an erTiani sasamarTlo praqtikis uzrunvelyofa moiTxovs
sakasacio sasamarTlos mier gadawyvetilebis miRebas.  germaniis samoqalaqo saproceso
kodeqsis mixedviT, sakmarisia erT-erTi winapirobis arseboba. saqarTvelos samoqalaqo
saproceso kodeqsis mixedviT ki aucilebelia orive winapirobis arseboba, kerZod,
saqme unda iyos mniSvnelovani samarTlis ganviTarebisaTvis da erTgvarovani sasamarTlo
praqtikis CamoyalibebisaTvis.

saqme mniSvnelovania, rodesac mosalodnelia, rom masTan dakavSirebiT sakasacio
sasamarTlos mier miRebuli gadawyvetileba xels Seuwyobs samarTlis normaTa
erTgvarovan gagebas da samarTlis Semdgom ganviTrebas.16

saqmis gansakuTrebuli mniSvneloba ar unda gavigoT ise, TiTqos igi damokidebuli
iyos mTlianad samarTlebrivi davis mniSvnelobaze, davis saganze an Sedegze. saqmis
gansakuTrebuli mniSvneloba gulisxmobs imas, rom igi exeba saeWvo samarTlebrivi
sakiTxebis axsna-ganmartebas, romelTac sasamarTlo gadawyvetilebiT unda gaeces pasuxi.

sakmarisi araa sakiTxis gansakuTrebuli mniSvnelobis arseboba mxolod mxarisaTvis,
ufro metic, sakasacio sasamarTlos mier gamosatani gadawyvetilebis nawili zogad
samarTlebriv princi ps unda moicavdes, romelic gadasawyveti sakiTxis mimarT
samarTlebrivi marTlSegnebis (samarTlebrivi sizustis) ganmtkicebas Seuwyobs xels~.17

samarTlebrivi sakiTxi gasarkvevia maSin, rodesac masTan dakavSirebiT arsebobs
sxvadasxva mosazreba da es sakiTxi jer ar gadawyvetila uzenaesi sasamarTlos
mier. am SemTxvevaSi ar unda arsebobdes uzenaesi sasamarTlos mier am sakiTxze
sakasacio sasamarTlos gadawyvetileba, anu ar unda arsebobdes uzenaesi sasamarTlos
mier damkvidrebuli praqtika.

16 m. vaCaZe, i. Todria, p. turava, n. wkeplaZem. vaCaZe, i. Todria, p. turava, n. wkeplaZem. vaCaZe, i. Todria, p. turava, n. wkeplaZem. vaCaZe, i. Todria, p. turava, n. wkeplaZem. vaCaZe, i. Todria, p. turava, n. wkeplaZe _ saqarTvelos administraciuli saproceso
kodeqsis komentari, Tbilisi, 2005 w., gv.207.
17 Jauernig O., Zivilprozessrecht, Verlag C.H. Beck ,2003, S. 268.
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saapelacio sasamarTlom SesaZloa moaxdinos  normis  axleburi ganmarteba, romelic
jer ar aris saqarTvelos uzenaesi sasamarTlos mier arc aRiarebuli da arc uaryofili.

ukve ganmartebuli samarTlebrivi sakiTxi SesaZlebelia xelaxla  saWiroebdes
ganmartebas. es is SemTxveva, roca kanoni icvleba. am SemTxvevaSi xSirad saWiro
xdeba Zveli da axali kanonidan warmoSobili samarTlebrivi kanonidan gamomdinare
samarTlebrivi sakiTxebis identurobis uaryofa. eWvi imis Taobaze, samarTlebrivi
sakiTxi ucvleli rCeba Tu ara, saWiroebs ganmartebas.

ukve gadawyvetili samarTlebrivi sakiTxi – Sesabamisi samarTlis normis cvlilebis
gareSe SeiZleba aixsnas zogadi, faqtobrivi urTierTobebis cvlilebebis safuZvelze,
romelic samarTlis ganviTarebis gzaze xelaxal ganmartebas moiTxovs.

rogorc materialur, aseve, saproceso kanonmdeblobaSi gvaqvs kanonisa da samarTlis
analogia, rac imas niSnavs, rom SesaZlebelia kanonSi iyos xarvezi. Tu saqme exeba
iseT sakiTxs, romlis mosawesrigeblad aucilebelia am xarvezis aRmofxvra, uzenaesma
sasamarTlom unda aRmofxvras es xarvezi.  Tu uzenaesi sasamarTlos mier adre
ganxilulia es sakiTxi da xarvezi aRmofxvrilia, kasacia ar daiSveba, e.i. uzenaes
sasamarTlos mier ar unda iyos sakiTxi adre ganxiluli da xarvezi aRmofxrili.

Tu uzenaesi sasamarTlos mier marTlmsajulebis ganxorcieleba ewinaaRmdegeba
literaturaSi arsebul mosazrebebs an sxva sasamarTloebis mier gamotanil
gadawyvetilebebs, maSin igi SesaZlebelia darCes saeWvod da aqedan gamomdinare,
saWiroebs axsna-ganmartebas. winaaRmdegoba SeiZleba efuZnebodes mxolod seriozul
argumentebs. mxolod sapirispiro azris gamoxatva sakmarisi ar aris.

$8. divergentuli kasacia$8. divergentuli kasacia$8. divergentuli kasacia$8. divergentuli kasacia$8. divergentuli kasacia
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sakasacio saCivari dasaSvebia, Tu saapelacio sasamarTlos gadawyvetilebasakasacio saCivari dasaSvebia, Tu saapelacio sasamarTlos gadawyvetilebasakasacio saCivari dasaSvebia, Tu saapelacio sasamarTlos gadawyvetilebasakasacio saCivari dasaSvebia, Tu saapelacio sasamarTlos gadawyvetilebasakasacio saCivari dasaSvebia, Tu saapelacio sasamarTlos gadawyvetileba
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manamde arsebuli praqtikisagan.manamde arsebuli praqtikisagan.manamde arsebuli praqtikisagan.manamde arsebuli praqtikisagan.manamde arsebuli praqtikisagan.

kasaciis daSveba samarTlis araerTgvarovani ganmartebis (divergentis) gamo
emsaxureba erTiani sasamarTlo praqtikis dacvas (anu erTgvarovani sasamarTlo
praqtikis uzrunvelyofas) garkveuli samarTlebrivi normebis ganmartebisas.18

divergentuli kasaciis mizani samarTlebrivi normis araerTgvarovan ganmartebisgan
sasamarTlo praqtikis dacvaa.

erTgvarovani sasamarTlo praqtikis CamoyalibebisaTvis kasacia dasaSvebia, aseve,
iseT SemTxvevaSic, roca Tavidan unda iqnes acilebuli sasamarTlo praqtikaSi
mkveTri gansaxvavebis danergva.

sasamarTlo praqtika, wesiT, unda iyos erTgvarovani. praqtika daculi unda iyos
erTmaneTisagan mkverad gansaxvavebuli gadawyvetilebebisagan, miTumetes uzenaesi
sasamarTlos gadawyvetilebebi unda iyos erTgvarovani. uzenaes sasamarTlos mier

18 ix. raihenbeheri c.raihenbeheri c.raihenbeheri c.raihenbeheri c.raihenbeheri c., mosazrebebi kasaciis dasaSvebobasTan dakavSirebiT, konferenciis masalebi,
2005 w., gv.8

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

169

erTgvarovan saqmeebze sxvadasaxva saxis gadawyvetilebis miReba namdvilad daazianebs
erTian sasamarTlo praqtikas.

Tu saapelacio sasamarTlos gadawyvetileba ewinaaRmdegeba uzenaesi sasamarTlos
mier mier damkvidrebul praqtikas, am SemTxvevaSi sakasacio sasamarTlo dasaSvebad
cnobs sakasacio saCivars. aq igulisxmeba uzenaesi sasamarTlos yvela gadawyvetileba
Tu ganCineba.

uzenaesi sasamarTlos praqtikisagan winaaRmdegobisa da saapelacio sasamarTlos
gadawyvetilebas Soris unda iyos mizez-Sedegobrivi kavSiri.

es is SemTxvevaa, rodesac erTi da igive samarTlis normis safuZvelze miRebul
saapelacio da sakasacio sasamarTlos gadawyvetilebis dasabuTebaSi xdeba normis
gansxvavebuli interpretacia.

kasaciis dasaSvebobis am kriteriumis gamoyenebis aucilebeli winapirobaa uzenaesi
sasamarTlos praqtikis arseboba da sakmarisia erTi, konkretuli, axali gadawyvetilebis
arseboba.

samarTlis normis ganmarteba aris procesi da ara erTjeradi aqti, sakasacio
sasamarTlo axdens normis dinamiur ganmartebas. yovelive es biZgs aZlevs
marTlmsajulebis praqtikis srulyofas.19

$9. mniSvnelovani saproceso darRveva$9. mniSvnelovani saproceso darRveva$9. mniSvnelovani saproceso darRveva$9. mniSvnelovani saproceso darRveva$9. mniSvnelovani saproceso darRveva
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emoqmeda Sedegze.emoqmeda Sedegze.emoqmeda Sedegze.emoqmeda Sedegze.emoqmeda Sedegze.

saproceso normebi cxadyofs, rom sakasacio sasamarTloebma aramarto sajaro
interesi unda daicvan, aramed calkeuli monawilis interesebis dasacavad samarTlebriv
da mowesrigebul samarTalwarmoebazec unda izrunon.

germaniis samoqalaqo saproceso kodeqsi ar iTvaliswinebs kasaciis daSvebas
saproceso darRvevis gamo. Tumca germaniis administraciul saproceso kodeqsSi
arsebobs msgavsi norma. aRniSnuli kodeqsis $132-is Tanaxmad, kasacia dasaSvebia,
rodesac igi efuZneba saproceso xarvezs, romelic mocemulia da romelic safuZvlad
udevs sasamarTlos gadawyvetilebas.

kanonmdebli TviTon axdens im saproceso darRvevebis gansazRvras, romlebic
aucileblad iwvevs gadawyvetilebis gauqmebas. sssk-is 394-e muxliT gansazRvruli
sakasacio saCivris absoluturi safuZvlebi aris sakasacio saCivris dasaSvebobis
kanonmdeblobis mier imperatiulad dadgenili norma.20

Tu saproceso darRvevas zemoqmedeba ar mouxdenia saqmis saboloo Sedegze, anu
gadawyvetilebaze, am SemTxvevaSi, mxolod saproceso darRvevis arseboba ar aris
sakmarisi da  sakasacio saCivari dauSvebelia. aucilebelia, rom procesualuri
nakli mniSvnelovani iyos, romelsac gadawyvetileba efuZneba.

19 m. vaCaZe, i. Todria, p. turava, n. wkeplaZe _ saqarTvelos administraciuli saproceso kodeqsis
komentari, Tbilisi, 2005 w., gv.209
20 iqve.
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Tu sakasacio saCivari dasaSvebad iqna miCneuli sssk-is 391-e muxlis me-5 nawilis
`g” qvepunqtis safuZvelze, maSin xom ar SeiZleba arsebobdes eWvi imisa, rom saapelacio
sasamarTlos gadawyvetileba gauqmdeba samoqalaqo saproceso kodeqsis 393-e muxlis
me-3 nawilis safuZvelze, romlis Tanaxmad, saproceso samarTlis normebis darRveva
mxolod maSin SeiZleba gaxdes gadawyvetilebis gauqmebis safuZveli, Tu am darRvevis
Sedegad saqmeze araswori gadawyvetileba iqna gamotanili.

orive SemTxvevaSi  mniSvnelovania iseTi saproceso darRveva, romelmac
gadawyvetilebis Sedegze imoqmeda, anu Tu ara es saproceso darRveva, maSin miRebuli
gadawyvetileba sxvagvari iqneboda.

calkeul SemTxvevebSi zRvaris dadeba procesualur da materialur nakls Soris
SeiZleba rTuli iyos. procesualuri nakli warmoadgens  saapelacio sasamarTlos
mier procesualuri normis darRvevas, magram ara yvela procesualur samarTlebrivi
normis darRveva iwvevs procesualur nakls. es mxolod im SemTxvevaSi xdeba,
rodesac procesualur samarTlebrivi normis gamoyeneba an misi arasaTanado gamoyeneba
process SecdomiT warmarTavs.  procesualuri nakli mxolod maSin iwvevs kasaciis
daSvebas, roca gadawyvetileba am nakls efuZneba, e.i. am SemTxvvaSi saqme exeba
procesualuri naklis aSkara zegavlenas gadawyvetilebaze.

saapelacio wesiT samarTalwarmoeba Secdomas efuZneba, Tu ganxorcielda saproceso
moqmedeba, romelic ar unda ganxorcielebuliyo an am formiT ar unda ganxorcielebuliyo,
an roca ar ganxorcielda is saproceso moqmedeba, romlis ganxorcielebac savaldebulo
iyo. procesSi monawileTa saproceso moqmedeba mxolod maSin SeiZleba iqces procesualur
naklad, e.i. sasamarTlos mier kanonis darRvevad, roca sasamarTlo mas kanonierad
miiCnevs da roca procesi amiT sxva mimarTulebas miiRebs.

Tu saqme exeba kasaciis absolutur safuZvlebs, mizezobrioba (kauzaloba) TavisTavad
ivaraudeba. amasTan kauzaloba konkretul Semowmebasa da dadgenas ar saWiroebs.

 germaniis administraciuli saproceso kodeqsis $132-is mixedviT, kasacia dasaSvebia
mxolod maSin, rodesac igi efuZneba saproceso xarvezs, romelic mocemulia da
romelic safuZvlad udevs sasamarTlos gadawyvetilebas. germaniis administarciuli
kodeqsi nebismieri saproceso darRvevazea orientirebuli da ara mniSvnelovan saproceso
darRvevaze, rogorc es saqarTvelos samoqalaqo saproceso kodeqsSia mocemuli.

mniSvnelovan saproceso darRvevaSi igulisxmeba sssk-is 394-e muxlSi mocemuli
sakasacio saCivris yvela absoluturi safuZvlis ararseboba. amasTan, Tu saproceso
darRvevas ar SeeZlo gavlena eqonia gadawyvetilebaze, anu ar SeeZlo arsebiTad
emoqmeda Sedegze, sakasacio saCivari dauSvebelia.

vfiqrobT, rom kasaciis mizani mainc mxareebis kanonieri interesebis dacvaa, ra
Tqma unda, erTiani marTlmsajulebis uzrunvelyofasTan erTad. kanonis erTgvarovani
ganmarteba aris sakasacio sasamarTlos saqmianobis erT-erTi aucilebeli elementi.
saqarTvelos samoqalaqo saproceso kodeqsSi Sesulma 2005 wlis 23 ivnisis cvlilebam,
swored rom mxareebis intresebis dacvis gverdiT daayena meore mniSvnelovani mizani
- marTlmsajulebis erTiani sistemis dacva da samarTlis ganviTareba.
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EKATERINE KETSBA YA
Ivane Javakhishvili Tbilisi State University Law
Faculty Doctoral candidate

TERMS OF ADMISSIBILITY  OF CASSATION APPEAL
IN CIVIL  LAW PROCEEDINGS

By the changes made in the Civil Processual Code of Georgia on 23 June 2005, the preconditions of
entering in the reference of cassation appeal and admissibility of cassation appeal have been marked off
from each other. The new form of cassation has been introduced: the cassation court first checks the formal
preconditions of cassation appeal and after that it accepts cassation appeal for checking the admissibility.

According to the old edition of the Civil Processual Code, 1000 lari limit of the subject of dispute has
been established as the condition of cassation appeal, which was envisaged only for the legal-pecuniary
disputes and did not represent any obstacle. Thus, the cassation was quite “free”. The increased amount of
cassation appeals made it necessary the filtration of cases in the form that it exists today.

It is true that Georgia does not belong to the English-American Law family category, where the court
decisions have precedent and obligatory force, but the establishment of univocal court practice has great
importance also in the European countries of continental law.

The cassation court considers the case to be admissible only in case if the case is important for the
development of law and establishment of univalent law practice or if the decision of the court  of appeals
essentially differs from the practices earlier available on these kinds of cases at the Supreme Court. Besides,
the cassation court considers an appeal, if the cassation court has considered the case with considerable
procedural infraction and this infraction could essentially influence the case result. The cassation appeal on
the pecuniary dispute could be unconditionally admitted, if the cost of the dispute subject exceeds 50 000
lari, and cassation appeal on the non-pecuniary disputes is admitted on  disputes related to the freedom of
speech and expression.  In addition, if the cassation appeal has been entered into the second judgment by
default or judicial decision made on the judgment by default.

There exists an opinion that entering an appeal at the court should be admissible only on special cases,
which will be reexamined by the third authority, for instance, such cases that can expand law or provide the
univocal interpretation of the law. These cases can also be limited down to the appeals in which the case
deals with the law norm having universal social significance. 1

 This change made in the Civil Processual Code has particularly increased the role of court of appeals
and turned it into the obligatory second authority. Though, it should be noted hereby that the mentioned
change has put the existence of strong appeal into the agenda.

According to the statistical data of the Supreme Court, 520 cases have entered in total into the Supreme
Court civil, entrepreneurial and bankruptcy cases chamber in 2006. Of which the admissibility of 341 cases
have been checked and considered. Among them 140 cases, i.e. 41.1% were left unconsidered; 135 cases, i.e.
39,6% were considered inadmissible, and essentially 66 cases, i.e. 19.4% cases were essentially considered.

$$$$$ 1. Just court

According to 42.1 article of the Constitution of Georgia, each man has the right to apply to the court in
order to defend his rights and freedoms. Hereby, it has been defined that every person should be judged
only by the court to the jurisdiction of which the case is subjected. The mentioned  constitutional principle
at the “just court” is called the human’s “basic right”2. The mentioned right is recognized by “The European
convention on the protection of human’s rights and main freedoms” (article 6).

The human’s basic right to the legal court is an integral part of the principle of legal state. Precisely the
mentioned right is provided by 42.2 article of the Constitution of Georgia. The convention on human’s rights
considers the right to legal court to be an integral part of the basic right of the legal court. According to the

1 The right of the just court, 2001, Tbilisi, pg. 148
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paragraph I of article 6 of the convention: “Each man is equipped, in reasonable term, with the right to have
justly and publicly considered his case by the independent and impartial court created on the basis of the law”.

The organic law of Georgia “On general court” has innovatively defined the contemporary law system of
Georgia, in which the cassation court holds particular place. Precisely the cassation court should be the
guarantor of just court in the state. While discussing the measures relating to the cassation court, it should
be taken into account the fact that the case has already been considered in two court authorities.

The Supreme Court, the concrete aim of which is the provision of dynamic, progressive and unifying
definition of the law, plays important role in strengthening the law safety. Generally, the Supreme courts
ensure that the citizens’ legal condition be guaranteed in relationship with other citizens or government
bodies. The Supreme Courts should provide the direct application of constitutional norms and definition of
laws taking into account this norms.3.

$$$$$ 2. Cassation essence

While considering the acceptability of cassation, it is very important, first of all, to realize the goals and
aim of cassation, what is the aim of cassation and what function does it have in the creation of public justice.

Cassation – like appeal – represents an opportunity of appealing court decision, which serves the
protection of the parties’ interests. The limited admissibility, first of all, serves the aim of providing unity of
public justice. Therefore, the cassation court checks only the legal side of decision.

According to the 347 article of Civil Processual Code of Russia, the cassation court checks the legality
and relevancy of decision according to the views established in cross-complaint counter-claimed towards
cassation appeal and complaint. The cassation court evaluates proofs available in the case, also the proofs
presented additionally, if it considers that the party could not submit them to the court of the first instance,
proves and ascertains new facts and legal relations. Proceeding from interests of legality, the cassation
court has the right to check the decision of the first instance court in full capacity. In addition, according to
part 4 of 361 article of the same code, the cassation instance court has the right to take a new decision, if the
evidences important to the case have been established based on the existing and additionally presented
proofs. The court of cassation has also acquired the signs of court of appeal, as by the initiative of the
interested persons, it can repeatedly consider the case essentially.4

According to the article 604 of the Civil Processual Code of France, the cassation appeal should aim at
checking up the correspondence of cassation court decision with the law, due to which it considers only the
legal side of this decision.

According to the article 502 of the Civil Processual Code of Austria, the cassation against court of
appeals is admissible only in case if making of the decision depends on the solving of juridical issue of
material and processual law, which has great importance for the provision (protection) of united law system,
legal safety or law development, also in order that cassation court not to avoid the united system of public
justice provided by the Supreme Court, or when such united public justice does not exist yet or exists, but
not in the form of united public justice.5

In the Civil Processual Code of Austria, it has been directly defined the goal of cassation: provision of
the united public justice.

In the Civil Processual Code of Germany, it is stated that the cassation represents the revision of court
decision. It is essentially directed against the decisions of court of appeals and, unlike the appellation, gives

2 see the comments of Constitution of Georgia – The basic human rights and freedoms, L. Izoria, K. Korkelia, K.
Kublashvili, G. Khubua, “Meridian”, Tbilisi, 2005, pg. 363.
3 The right of the just court, 2001, Tbilisi, pg. 162.
4 V. A.Musina, M.A. Chechina, D.M. Chechota; Civilprocess, edition “Prospect”, 1998, pg.328.
Jurisdiktionsnorn und Zivilprozessordnung, Hearausgegeben von Dr. Rudolf Stohanzl. 15, Auflage. Wien 2002. S.
1399-1416.
6Zivilprozessordning, Kommentar von Prof. Dr. Heinz Thomas, Dr. Klaus Reichold, Prof. Dr. Hans Putzo, Dr.
Rainer Husstege, 24 neubearbeitete Auflage, Verlage C. H. Beck, Munchen, 2002, S. 895-896.
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an opportunity that the case to be revised only from the legal viewpoint. It mainly serves the protection of
united system of public justice, which, from its part, ensures the strengthening as of legal safety, so (with
limited capacity) the development of separate issues of public justice. 6

Cassation is an opportunity of appealing the court decision for the aim of checking the legality of this
decision. The aim of cassation, though not the only one, is to protect the interests of parties. It is obliged to realize
the second and more privileged aim: establishment of the united public justice and development of law. 7

Cassation is a legal opportunity, on the basis of which the inspection of appealed decision is made from
the point of legal-material infringements (mainly only legal control) and processual hindrances (legal and
factual control). 8

Cassation has double aim: individual (private), which is expressed in the protection of parties’ (appellant)
interests and public, which is expressed in the protection of the united public justice system and development
of law in way of univocally understanding the laws. The function of the cassation court should be the
provision of univocal application of laws in the whole territory of Georgia. 9

In our opinion, the essence of cassation lies both in the protection of the parties’ rights and legal
interests and in the provision of united system of public justice. Precisely such attitude of cassation aim
stipulated the inculcation of the new rule of cassation appeal admissibility.    According to article 391  of the
Civil Processual Code of Georgia, today, it is important the development of law, establishment of univocal
law practice and protection of the united system of public justice.

$$$$$ 3. Cassation admissibility

All the decisions that are appealed by the process participant party are not subjected to the discussion by the
cassation rule. The lawmaker gives an opportunity of appealing the court decision by cassation order only if he
considers that it is subjected to consideration in cassation order, which means that the subject of appealed
decision should have legal or economic importance. Cassation admissibility represents effective filter by means
of which the cassation courts are freed from discussing such cases that do not need the cassation discussion and
which provides the cassation courts’ discharge from unimportant cases. Therefore, cassation courts consider
only those cases that the lawmaker considers admissible for discussing in cassation order.

The precondition of admissibility of cassation appeal can become the rude legal infringement by
appellation court. Any legal mistake of the court of appeals that would lead the case to the successful
cassation process cannot become the basis of admissibility of complaint. 10

While controlling the availability of preconditions of cassation admissibility, it could be taken into
account only that the legal norm or the legal evaluation proceeding from this norm be directly linked to the
issue to be discussed, serve to the solving of the issue to be discussed,  be the basis of the decision made
for this case. 11

According to the second sentence of I part of article 401 of the Civil Processual Code, if the cassation
complaint satisfies the requirements of article 396, it will be entered in the reference for checking admissibility
based on 391 article of the code. After entering in the reference of the cassation complaint, the cassation
court during 6 months term checks the admissibility of appeal and not during 10 days term, as it occurs
during the formal admissibility (entering in the reference).

7 DieRevision in den zivil-und verwaltungsgerichtlichen Verfahren, Eine Systematische Darstellung unter besonderer
Berucksictigung der hochstrichterlichen Rechtsprechung von Artur May, 2, uberarbeitete und erweiterte Auflage, Carl
Heymanns Verlag, Koln, Berlin, Munchen, 1997, S.20-22.
8Raihenber Ts., Views on admissibility of cassation, conference materials, 2005., pg.3.
9Kiria G .‚ Specuficity of appeal of decisions on Civil Cases Journal “Samartali”‚ 1997‚ #9-10‚ p.76-78.
10Boeling H.‚ New materials about Georgian Civil Procedural Code‚ Conference materials‚ 2005‚ p.10.
11Liluashvili T., Civil Procedural Law, II edition, JCI, 2005, p.504.
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According to the 2nd part of article 391 of the Civil Processual Code, the appeal in legal-pecuniary
disputes is admissible only in case if the cost of the subject of appeal exceeds 50000 lari, i.e. if the appeal
makes up 50000 lari, the cassation is on admitted, but if the subject of appeal makes up 5000 lari plus one lari,
it is admissible from the viewpoint of the cost.

The cost of the subject of appeal means not the cost of the subject of appeal, but which part of appealed
decision is appealed by the appellant, or how much change of appealed decision he requires. If the cost of
the subject of appeal is more than 5000 lari and the state due has been paid according to it, and the plaintiff
was refused by the court for satisfying the suit fully or he appealed this decision by the cassation order then
the cost of the subject of suit and appeal coincides with each other.

But when the suit has been sustained partially and the party was partially refused on its sustaining, then
it is necessary to define the cost of the subject of appeal.

According to the 3rd part of article 391 of the CPC, the cost of subject of appeal is defined according to
the extent of change that the party initiates the suit. If the capacity of the cost causes doubt, then the person
who entered the appeal should confirm this cost.

The cassation court cannot admit an appeal for discussion, if its cost (in legal-pecuniary dispute) does
not exceed 50000 lari. The cases are not excluded when the cost of the subject of appeal raises doubt from
the viewpoint that it has been evidently increased. In such a case, the cassation court by judicial decision
should define the dispute to the appellant, confirm (approve) that its appeal exceeds 50000 lari. If the
appellant does not confirm this in the defined term, the cassation court will make a judicial decision on
leaving the appeal unconsidered. (401 article of CPC). It is inadmissible to voluntarily increase the subject of
appeal by the appellant only for the aim that appeal to  become cassational.12

In case if appeal much exceeds 50000 lari, but it does not evidently correspond and is much reduced in
comparison with the cost of the real cost of the subject of dispute, then the cassation court will oblige the
appellant to confirm  the real cost of the subject of appeal (3rd part of 391 article).

During the admissibility and inadmissibility of appeal, it should be indicated in the motivation part of
judicial decision why the cassation court has considered the appeal to be admissible or inadmissible.

The Supreme Court in one of its judicial decisions indicated to the following: the appellant could not
substantiate that the court of appeals has discussed the case with the infringement of considerable process
norms, which essentially could have an impact on the result of the case, therefore, the appeal has no the
perspective of success.

The appeal is not admissible also on the basis of the difference of the decision of court of appeal from
that of established practice of the appellant court.

In addition, the necessity of considering appeal and making new decision of the cassation court does
not exist also from the viewpoint of necessity of court development and establishing the univocal court
practice.

Proceeding from the above-mentioned, based on the article 391 of the Civil Processual Code, the cassation
court is not authorized to admit N. T’s appeal, due to which the appeal should be refused for discussion.13

It should be noted that in German law system in comparison with Georgian, the admissibility of appeal is
checked by court of appeal. We think that the admissibility of appeal should be checked by the cassation
court and not by the court of appeal, against the decision of which is directed the appeal. From this point,
the Georgian model is more acceptable.

The cassation court, based on article 400 of the  Civil Processual Code, after entering in the reference of
the appeal sends to the opposite party the copy of appeal, copy of enclosed materials and gives  it term for
making written response to the appeal. The opposite party is given the right, before checking the admissibility
of appeal,  to submit its own opinion in relation with the admissibility of the appeal. The mentioned right
proceeds from the competing principle of the parties. The appellant should prove that the case is important
for the development of the court and establishment of univocal court practice or the decision of court of

12Liluasvili T., Khrustali V., Comments of Georgian Civil Prosedural Code, “Sani”, 2004, p.634.
13Judgements of Supreme Court of Georgia‚ Civil Cases‚ Case Nas-639-1017-06, 15.01.06.
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appeal essentially differs from the practice earlier available for this category of cases, or the court of appeal
has considered the case with considerable processual infringement and this infringement could essentially
had an impact on the result of the case, except the cases when the cost of the subject of appeal exceeds
50 000 lari, and on non-pecuniary disputes – that of disputes related to the freedom of word and expression.
Also, if the appeal is entered on the second correspondence decision or judicial decision made on
correspondence decision.  The opposite party can scuttle the mentioned evidences. Though, solving the
issue of admissibility is still depends on the inner belief of the judge.

$$$$$  4. Terms of entering of appeal in the reference (Formal admissibility)

After the changes made in the Civil Processual Code of Georgia, the admissibility of an appeal has been
divided into two stages – formal admissibility and informal admissibility. In case when one of such
preconditions does not exist, the cassation court will not be able to get appeal for consideration. In this
case, we will also briefly touch the preconditions of entering and receiving for consideration of appeal.

   The appellant court during 10 days term checks the appeal. If the appeal responds to the terms envisaged
by the Civil Processual Code, the appeal will be entered in the reference; otherwise the term will be defined for
the appellant. If the gap is not filled by the court during the defined term, the appeal will remain unconsidered.

1. Advance payment of state due. Advance payment of state due is one of the preconditions of admissibility
of an appeal. According to the 3rd part of 396 article of CPC, if the state due is not paid, the appellant court
should assign the appellant to enter the state due, for which he sets the term. If during this term the state due
is not entered, the appeal will not be admitted and the court will make judicial decision on leaving it
unconsidered. (401 article of CPC).

In case when the state due is not paid for appeal, the appellant court makes judicial decision on filling the
gaps of appeal due to the non-payment of state due. By the same judicial decision, the cassation court
defines the term of paying of state due. If in this term, the state due is not paid, the cassation court should
make a judicial decision on leaving the appeal unconsidered.  (3rd part of article 396 of CPC).

2. Entering of an appeal by the authorized person. According to 391 article of CPC, the parties, i.e.
plaintiff, defendant, third parties by independent lawsuit demand, also, co-participants, i.e. co-plaintiffs and
co-defendants have the right of entering the appeal.

   If the appellant does not belong to the category of person, who can enter the appeal, the cassation
court will not admit the appeal for consideration on the basis that it has been entered by unauthorized
person and, proceeding from the mentioned, there doesn’t exist the precondition of admissibility of appeal.
In this case, the appellant court makes judicial decision on leaving the appeal unconsidered according to
401 article of CPC on the basis that the appeal has been entered by unauthorized person.

3. Entering of an appeal in the term established by law. The first part of 397 article of CPC defines the
term of entering the appeal. This term is one month, which cannot be prolonged (restored) and it becomes
valid from the moment of transferring the decision to both parties, and if the announcement of the substantiated
decision was presented by the person having the right to enter the appeal, then the term of entering the
appeal starts from the moment of its announcement.

   In connection with the appealing the decision by cassation order, the practical importance has the
precise definition of when does it commence, i.e. from which day does the counting of one month period
begin and when does this term end.

4. Correspondence of appeal content with the law requirements.  According to 396 article of CPC, the
appeal should contain: 1) indication on the fact to which part of the decision has been appealed; 2) indication
on how much capacity the decision is appealed, basics of appeal (reason of cassation) and definition if the
plaintiff requires to cancel or change the decision (cassation statement); 3) indication on the facts and
proofs that confirm the infringement of processual law norms, if the appeal is based on the infringement of
processual norms.

   The indication in appeal on which part of the decision has been appealed and by which capacity is the
decision is appealed, has great practical importance. As the appellant court is limited by the frames of
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appeal, according to 404 article of CPC, the appellant court checks the decision within the appeal. Therefore,
if, proceeding from  the appeal, it is impossible to establish which part and what capacity does the appellant
appeals, it should be considered the gap of the suit, due to which, the appellant will be given definite term
for filling the mentioned gap.

   If the content of appeal does not respond to the requirements of 396 article of CPC, the cassation court
will give the term to the appellant for filling the gap and if in this term the gap is not filled, i.e. he does not
correct the gap, only after this the appeal can be left unconsidered.

5. Unavailability of written refusal to appeal. The appeal is not admitted, if the party which entered
the appeal, meeting the requirements of 370 article of CPC, has declared refusal on appeal. In this case, the
appeal will not be admitted and the cassation court should make a judicial decision on leaving it  unconsidered.

    Refusal on the appeal causes juridical result: the party loses the right of appeal. The restoration of this
right can be made only in one case, when the opposite party enters the appeal. According to 405 article of
CPC, the opposite party, i.e. party that refused to enter the appeal can, during the oral consideration of the
case,  present the counter appeal, despite the fact if he refused or not to enter the appeal. 14

$$$$$ 5. Cassation admissibility on disputes related to the freedom of speech and expression

4th part of 391 article of CPCG:
In legal non-pecuniary disputes, the appeal is admissible on the disputes related to the freedom of word

and expression.
According to the first part of 10 article of the European convention, everyone has the right to express

freedom. This right comprises the person’s freedom to have opinions, receive and spread information or
views without involving public authority and despite the state boundaries. This article does not impede the
states to make the radio broadcasting, television or cinematography enterprises licensing.

According to the 2nd part of the same article, implementation of these freedoms, as far as it is integral with
the correspondent obligation and responsibility, it can subject to such rules, terms, limitations or sanctions
that have been envisaged by the law and are necessary for the interests of national safety, territorial
integrity or social safety in the democratic society, for eliminating disorder and criminal offences, for the aim
of protecting health or moral, for protecting others reputation or right, for avoiding disclosure of confidentially
received information or providing the authority and impartiality of court authority.

  Freedom of speech, which is guaranteed by 10 article of the convention, represents one of the basics of
existing democratic society, one of the terms of social progress and self-realization of each individual
person. Freedom of speech is that weapon of democratic society, which gives it possibility to receive and
render information, get informed about the political leaders’ attitude towards social problems, to compare
their views and ideas with each other. 15

Probably, precisely the cost of freedom of speech and expression caused the admissibility of cassation
on disputes related to the freedom of speech and expression in the row of unrestricted, free cassations

Non-pecuniary disputes that proceed from the spheres of freedom of speech and expression can be
admitted according to 5th paragraph of 391 article of CPCG. The mentioned article refers only to non-pecuniary
disputes proceeding from freedom of speech and expression, and not other non-pecuniary disputes, for
instance family disputes.

Freedom of speech and expression and other pecuniary or non-pecuniary relations can be mixed. For
instance, A. initiated a suit in the court against the newspaper “Asaval-dasavali” and required the newspaper
editorial board to apologize for the article published in the mentioned newspaper and compensation of moral
loss – 20000 lari. The city court refused to sustain the suit. The court of appeals has left unchanged the city
court decision. A. entered the appeal and required to cancel the judicial decision of the court of appeals.

14 V. Khrustal , Cassation aims and precondition for accepting the cassation appeal, Anniversary works published
for the 75 anniversary  of T. Liluashvili , edition “JIsai”, pg. 183-204.
15 Gogishvili M., Human’s rights European Court and the freedom of speech. Anniversary works published  for the
75 anniversary  of T. Liluashvili , edition “JIsai”, pg. 212-213.
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   The cassation court, in this case, can recognize the appeal as inadmissible, as the appellant requires
both an apology, and the compensation of moral loss – 20000 lari. In this case, the so called free cassation
does not exist. If the appellant requires making an apology, in this case the appeal will be considered
admissible.

   The term “expression”  is not restricted by the written and oral form of expressing of an opinion. It
comprises any opportunity which is connected to the expression of ideas or information, for instance:
means of information production, transferring, spreading – typing materials, radio broadcasting, art samples,
films, electronic information systems.

   Thus, we think that it should be defined first, what is “meant” by the term “expression” and after that
it will not be difficult to separate such kinds of disputes and check the admissibility of on such disputes.

$$$$$  6. Appealing  to the judgment by default by cassation order

“D” sub-paragraph of the 5th part of article 391 of CPCG:
According to “D” sub-paragraph of the 5th part of article 391 of Civil Processual Code, the appeal to other

pecuniary and non-pecuniary disputes is admissible, if the second judgment by default or judicial decision
on leaving judgment by default unchanged has been appealed.

As we know, after making the judgment by default, the not appeared person may initiate a suit on
canceling of judgment by default (article 236). If the appeal is admissible, the court will enter the suit in the
reference and appoint it during the oral discussion. Otherwise, the complaint is inadmissible and the private
complaint can be entered on this judicial decision. The court discusses the appeal and if it considers that the
appeal is well-founded, it cancels the judgment by default, after which the discussion of suit will begun (I
part of 240 article), and if it does not exist the legal basics for canceling the judgment by default, it leaves
judgment by default unchanged.  But there are cases when the author of the appeal or the second party does
not present at the process. In this case, if there are no circumstances envisaged by the 233 code of Civil
Processual Code, the court will make the repeated judgment by default. The appeal can be entered towards
the repeated judgment by default made the court of appeal. The appeal can be entered also towards the
judicial decision by which the judgment by default has remained unchanged.

   Thus, “a”, “b”, “c” paragraphs of 2nd and 5th part of 391 article of Civil processual Code does not spread
on judicial decision made judgment by default and the appeal entered on the repeated judgment by default.

$$$$$  7. Development of law and establishment of univocal law practice

“a” sub-paragraph of 5th part of 391 article of CPCG:

The appeal is admissible, if the case is important for the development of law and establishment of
univocal law practice.

   The court should by its own discretion define how much is the case important for the development of
the law. The case important for law development means the creation of legal precedent. In this case, the law
definition has importance, which should be applied by the law for the regulation of concrete relation.

   According to the Civil Processual Code of Georgia, for the admission of appeal it is necessary the
existence of two preconditions: 1. the case should be important for the development of law; 2. for the
establishment of univocal law practice. Unlike that, according to 2nd part of $ 543 of Civil Processual Code of
Germany, the cassation is admissible only when the case has essential importance, or the development of
law or provision of united court practice requires taking decision by the cassation court. According to the
Civil Processual Code of Germany, it is sufficient the existence of one of the preconditions. And according
to the Civil Processual Code of Germany, it is necessary the existence of both preconditions, privately, the
case should be important for the development of law and establishment of univocal law practice.
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   The case is important when it is expected that the decision made in this relation by the cassation court
will provide the univocal understanding of law norms and further development of law16.

   The special importance of the case should not be understood as though it was dependent totally on
the importance of the legal dispute, the subject of dispute or its result. The special importance of the case
means that it refers to the explanation of doubtful legal issues that should be responded by the law decision.

   The existence of the case’s special importance  is not sufficient, more than that, the part of decision to
be made by the cassation court should comprise the general legal principle, which will support the strengthening
the legal self-conscience (legal preciseness) towards the issue to be resolved. 17

   The legal issue is to be defined when different views are available in relation to it and this issue has not
yet been made by the Supreme Court.  In this case, the cassation court decision on this issue made by the
Supreme Court, i.e. the practice inculcated by the Supreme Court should not exist.

   The court of appeal may innovatively define the norm, which has not been yet been neither recognized
nor refused by the Supreme Court of Georgia.

   The already defined legal issue may repeatedly need the definition. This is the case, when the law changes.
In this case it often becomes necessary to deny the identity of legal issues proceeding from the legal law raised
from the old and new law. The doubt whether the legal issue remains changed or unchanged, needs explanation.

   The already solved legal issue without the change of corresponding law norm could be explained
based on the general, factual relations, which requires the new definition on the way of the law development.

   As in material so in the processual legislation, we have the analogy of the law and legislation, which
means that it may be a gap in the legislation. If the case refers to the issue, for the solving of which is
necessary the elimination of the gap, the Supreme Court should eliminate this gap. If the Supreme Court has
earlier considered this issue and the gap have been eliminated, the cassation will not be admitted, i.e. the
Supreme Court should not have early discussed the issue and eliminated the gap.

   If the execution of public justice by the Supreme Court opposes the views available in the literature or
to that of decisions made by other courts, then it may remain doubtful and, proceeding from this, it needs an
explanation. The contradiction may be based on the serious argumentations. Expressing only the opposing
view is not sufficient.

$$$$$ 8. Divergent cassation

“b” sub-paragraph of 5 th part of 391 article of CPCG:

The appeal is admissible, if the decision of the court of appeal differs from the practice of the Supreme
of Court of Georgia earlier available on these categories of cases.

The cassation admission due to the equivocal definition (divergent) of the law serves the protection of
united law practice (i.e. provision of univocal law practice) while defining the definite law norms.18  The aim
of divergent cassation is the protection of the law practice from equivocal definition of legal norm.

   For the establishment of univocal law practice, the cassation is admissible, also, in such cases, when
the inculcation of acute differences should be avoided in the law practice from the beginning.

   The law practice, by the rule, should be univocal. The practice should be protected from the decisions
greatly differing from each other; more than that, the Supreme Court decisions should be univocal. Making
different kinds of decisions on the univocal cases by the Supreme Court will really harm the united law practice.

   If the decision of the court of appeal contradicts the practice made by the Supreme Court, in this case,
the appellant court recognizes the appeal to be admissible. It implies all the decisions or judicial decisions of
the Supreme Court.

16 M. Vachadze, I. Todria, P. Turava, N. Tskepladze‚ Comment of Administrative Processual Code of Georgia.
17 Jauernig O., Zivilprozessrecht, Verlag C.H. Beck, 2003, S. 268.
18 see Raihenbeher T., Views  in relation with the admissibility of cassation, convention materials, 2005, pg. 8.
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The cause-and-effect relation should exist between the Supreme Court practice contradiction and the
decision of the court of appeal.

It is the case, when substantiating the decision of the court of appeals and the cassational courts the
different interpretation of norm is made, based on the same law norm.

The necessary precondition of applying this criteria of the cassation admissibility is the existence of the
Supreme Court practice and it is sufficient the existence of one concrete new decision.

The definition of law norm is the process and not the one-time act; the cassational court makes the
dynamic definition of the norm. All this gives impetus to the perfection of public justice practice. 19

$$$$$9. Considerable processual infringement

“c” sub-paragraph of 5th part of 391 article of CPCG:

The appeal is admissible, if the court of appeal has considered the case with considerable processual
infringement that could essentially impact the result.

  The processual norms make it evident that cassational courts should protect not only the public
interest, but should care for the legal and accurate judicial execution for the protection of the interests of
separate participants.

   The Civil Processual Code of Germany does not envisage the admissibility of cassation due to processual
infringement. Though, in the Administrative Processual Code of Germany, the similar norm exists. According
to the mentioned code 132, the cassation is admissible when it is based on the processual gap, which is
given and which is based on the court decision.

   The lawmaker itself makes the definition of this processual infringement, which necessarily causes the
cancellation of the decision. The absolute basics of appeal defined by 394 article of CPCG, is the imperatively
established norm by the admissibility legislation of the appeal. 20

If the processual infringement has not influence on the final result, i.e. decision of the case, in this case
only the existence of the processual infringement is not enough and the appeal is not admissible. It is
necessary that the processual defect, on which the decision is based, be important

If the appeal has been considered admissible based on “c” sub-paragraph of 5th part of CPCG, then the
doubt that the decision of the court of appeals will be canceled based on 3rd part of 393 article of Civil
Processual Code, according to which, the infringement of processual law norms can become the basis for
cancellation of the decision, if at the result of this infringement incorrect decision has been made.

In both cases, such processual infringement is important, which influenced the result of the decision, i.e.
if not this processual infringement, then the made decision would be different.

In separate cases, putting limitation between the processual and material defect can be complex. The
processual defect is the infringement of processual norm by the court of appeals, but not all processual law
norm infringement causes the processual defect. It happens only when the application of processual law
norm or its improper application will mistakenly lead the process. The processual defect causes the admissibility
of cassation when the decision is based on this defect, i.e. in this case the case refers to the evident
influence of the processual defect on the decision.

The law proceedings by the appellation rule is based on error, if the process act as been executed, which
should not have been implemented or should not have been implemented by this form, or when the process
action has not been implemented, the implementation of which was obligatory. The processual action of
process participant can turn into processual defect, i.e. the law infringement by the court, when the court
considers it to be legal and when the process takes new direction for that.

19 M. Vachadze, I. Todria, P. Turava, N. Tskepladze‚ Comment of Administrative Processual Code of Georgia.
20 ibid.
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   If the case refers to the absolute basics of cassation, the reasoning (causality) is itself implied. In
addition, causality does not need concrete inspection and assertion.

   According to article 132 of the Administrative Processual Code of Germany, the cassation is admissible
only when it is based on the process gap, which is given and which is the basis of the court decision.
Administrative Processual Code of Germany is oriented towards any process infringement and not towards
the important processual infringement, as it is given in Civil Processual Code of Georgia.

   In the important process infringement, the non existence of all absolute basics of appeal given in article
394 of CPCG, is implied. In addition, if the process infringement could not influence the decision, i.e. could
not essentially impact the result, the appeal could be inadmissible.

   We consider that the aim of cassation is the protection of legal interests of the parties, certainly along
with the provision of united law execution. The univocal definition of the law is one of the necessary
elements of the cassational court activity. The change made in the Civil Processual Code of Georgia on 23
June of 2005, precisely along the protection of the parties’ interests, set the second important aim – protection
of the united system of law execution and law development.
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kaxaber yifianikaxaber yifianikaxaber yifianikaxaber yifianikaxaber yifiani

ivane javaxiSvilis saxelobis Tbilisis

saxelmwifo universitetis iuridiuli

fakultetis doqtoranti

sakasacio warmoebis dawyebis safuZvlebi
samoqalaqo samarTlis procesSi

qarTuli da germanuli samarTlis mixedviT1

1. kasaciis dasaSvebobis normatiuli safuZvlebi1. kasaciis dasaSvebobis normatiuli safuZvlebi1. kasaciis dasaSvebobis normatiuli safuZvlebi1. kasaciis dasaSvebobis normatiuli safuZvlebi1. kasaciis dasaSvebobis normatiuli safuZvlebi

`kasaciis~ (cassare) etimologia laTinur enaSi iRebs saTaves, rac pirveladi
mniSvnelobiT anulirebas, likvidacias, baTilobas niSnavda. samarTlis mecnierebaSi
Tavdapirvelad man SeiZina sakasacio organos mier axali arsebiTi gadawyvetilebis
gamotanis gareSe gadawyvetilebis gauqmebis mniSvneloba.

saqarTvelos samoqalaqo saproceso kodeqsisgan (sssk-gan) gansxvavebiT germaniis
samoqalaqo saproceso kodeqsi (gssk) iyenebs ̀ reviziis~ cnebas.2 es sityvac laTinuri
warmoSobisaa   (revidere) da gadaxedvas, gadasinjvas niSnavda. samarTlis mecnierebaSi
is zemdgomi sasamarTlos mier mxolod kanonis darRvevis da ara faqtebis gadamowmebis
kuTxiT gadawyvetilebis gadasinjvis samarTlebriv saSualebas gulisxmobs.

arc sssk da arc gssk ar iZleva kasaciis dasaSvebobis cnebis legalur definicias.
kasaciis dasaSveboba gulisxmobs winapirobebs, romlebsac unda akmayofilebdes sakasacio
saCivari, raTa aRiZras da daiwyos saqmis warmoeba sakasacio instanciis sasamarTloSi.

winamdebare statiaSi ganvizraxeT kasaciis daSvebis safuZvlebis mimoxilva qarTuli
da germanuli samoqalaqo saproceso kanonmdeblobebis magaliTze, Teoriasa da
sasamarTlo praqtikaSi arsebuli, kasaciis daSvebis winapirobebTan dakavSirebuli
Sexedulebebis gacnoba. statiis bolos danarTis saxiT mogvyavs germaniis umaRlesi
federaluri sasamarTlos ganCinebis sruli teqsti dasaSvebobis sakiTxTan dakavSirebiT.

2005 wlis 23 ivniss saqarTvelos parlamentis mier miRebuli kanoniT cvlilebebi
Sevida sssk-Si, romliTac axleburad ganisazRva kasaciis wesiT gadawyvetilebaTa
gasaCivrebis winapirobebi.

sakasacio saCivris dasaSvebobis faqtobrivi safuZvlebi gansazRvrulia sssk-is
391-e muxlis me-2-5 nawilebiT. kanonmdebelma airCia dasaSvebobis Sereuli, kombinirebuli
sistema: sakasacio wesiT gasaCivrebas SezRudvis gareSe eqvemdebareba sityvisa da
gamoxatvis TavisuflebasTan dakavSirebuli davebi; qonebriv-samarTlebriv davebSi
dasaSvebobis winapirobaa saCivris sagnis Rirebuleba, romelic unda aRematebodes
50000 lars. sxva qonebriv da araqonebriv davebSi sakasacio saCivari dasaSvebia, Tu:
a) saqme mniSvnelovania samarTlis ganviTarebisa da erTgvarovani sasamarTlo praqtikis
CamoyalibebisaTvis; b) saapelacio sasamarTlos gadawyvetileba gansxvavdeba am

1 winamdebare statia warmoadgens Tsu-s iuridiuli fakultetis doqtoranturis farglebSi
momzadebuli saseminaro naSromis gadamuSavebul da Semoklebul versias.
2 iuridiuli TvalsazrisiT, rogorc sssk, aseve, gssk am cnebebs erTnairi mniSvnelobiT iyenebs.
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kategoriis saqmeebze saqarTvelos uzenaesi sasamarTlos manamde arsebuli praqtikisgan;
g) saapelacio sasamarTlos mier saqme ganxilulia mniSvnelovani saproceso darRveviT,
romelsac SeeZlo arsebiTad emoqmeda saqmis ganxilvis Sedegze; d) gasaCivrebulia
saapelacio sasamarTlos meore dauswrebeli gadawyvetileba an ganCineba dauswrebeli
gadawyvetilebis ucvlelad datovebis Taobaze.3

saqarTvelos parlamentSi wardgenil kanonproeqtze darTul ganmartebiT baraTSi
araferia naTqvami cvlilebebis miRebis mizezebze. aRniSnulia mxolod, rom kanonproeqtis
miRebiT sakasacio sasamarTlo `...realurad gaxdeba kanonganmartebiTi da
samarTalSemomqmedi organo, romelic xels Seuwyobs kanonmdeblobaSi arsebuli
sakanonmdeblo xarvezebis aRmofxvras.~.4

2001 wlis 27 ivliss germaniis bundestagma miiRo sakanonmdeblo paketi (samoqalaqo
saproceso kodeqsis reformis kanoni), romliTac masStaburi cvlilebebi ganxorcielda
germaniis samoqalaqo saproceso kanonmdeblobaSi, maT Soris, Seicvala kasaciis
dasaSvebobis winapirobebi.

reformis mizezad dasaxelda Semdegi garemoebebi: `samoqalaqo procesma unda
gaiTvaliswinos moqalaqeTa interesebi, is unda gaxdes ufro efeqturi da gamWvirvale.
saproceso wesebi, gasaCivrebis gzebis funqcia da sasamarTlo mowyoba veRar akmayofilebs
veRarc samarTlis maZiebel moqalaqeTa da veRarc ekonomikis marTlzomier moTxovnebs.~.5

reformis ZiriTad orientirebad daisaxa procesSi davis morigebiTi elementebis
gaZliereba. mxareTa Soris nebayoflobiTi SeTanxmebis miRweva procesis maqsimalurad
adreul stadiaze warmoadgens davis gadawyvetis yvelaze efeqtur da mSvidobian
formas. procesis mimdinareoba gadawyvetilebis gamotanis CaTvliT mxareebisTvis
ufro gasagebi da transparentuli unda gaxdes. mxareebs unda gauCndeT imis SegrZneba,
rom sasamarTlom yvela zomas mimarTa saqmis garemoebebis srulfasovani Semowmebis
mizniT. pirvel instanciaSi samarTalwarmoeba unda dasruldes gadawyvetilebiT,
romelsac mxareebi realurad miiReben da daeTanxmebian. sabolood amiT ufro meti
procesi dasruldeba pirvel instanciaSi.

cvlilebebi Seexo da axleburad Camoyalibda reviziis koncefcia: SemoRebul iqna
reviziis dasaSvebobis zogadi sistema. sakasacio saCivris sagnis Rirebulebaze
damokidebuli daSvebis sistemis nacvlad, arCevani gakeTda erTian, zogad sistemaze,
roca sarevizio warmoeba ixsneba saqmis arsebiTi mniSvnelobis SemTxvevaSi an samarTlis
ganviTarebis an erTgvarovani sasamarTlo praqtikis uzrunvelsayofad. amgvari
gadawyvetilebis mizezad dasaxelda, rom samarTlis maZiebel moqalaqes ar SeiZleba
SeezRudos saCivris sagnis Rirebulebis simciris gamo gadawyvetilebis gadasinjvis
saSualeba, vinaidan, erTi SexedviT, wvrilman saqmeebze araxelsayreli gadawyvetileba
SeiZleba misTvis ufro mZime iyos, vidre wagebuli milioniani procesi didi sawarmosTvis.
saCivris sagnis Rirebuleba arcTu obieqturi kriteriumia davis samarTlebrivi
mniSvnelobis Sesafaseblad. materialuri TvalsazrisiT wvrilmani davebi mxareTa
gacilebiT ufro mgrZnobiare yofiT moTxovnilebebs exeba, vidre korporaciaTa Soris
davebi.

3 miRebulia 23.06.2005, amoqmedda 1.11.2005.
4 ix. ganmartebiTi baraTi kanonproeqtze ̀ saqarTvelos samoqalaqo saproceso kodeqsSi cvlilebebis
da   damatebebis Setanis Sesaxeb~.
5 ix. kanonis oficialuri dasabuTeba, Deutscher Bundestag, Drucksache 14/3750
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sssk sakasacio saCivris Setanis uflebamosilebas aniWebs mxareebs da mesame
pirebs damoukidebeli sasarCelo moTxovniT. sakasacio saCivris obieqtia saapelacio
sasamarTlos gadawyvetileba (ganCineba). sssk erTmaneTisgan mijnavs dasaSvebobis
formaluri da faqtobrivi wanamZRvarebis arsebobis Semowmebis etapebs. sakasacio
saCivris Sesvlis Semdeg mosamarTle zepiri ganxilvis gareSe amowmebs saCivris
formalur mxares (Setanilia Tu ara vadaSi, Seicavs Tu ara yvela rekvizits da
sxv.). Tu saCivari akmayofilebs kanoniT dadgenil moTxovnebs (396-397-e muxlebi),
sasamarTlos kolegiuri Semadgenloba mxareTa monawileobiT an zepiri ganxilvis
gareSe amowmebs dasaSvebobis faqtobriv safuZvlebs (muxli 391-e).

germaniis kanonmdeblobaSi kasaciis dasaSvebobis winapirobebi reglamentirebulia
germaniis samoqalaqo saproceso kodeqsis 543-e muxliT:

`(1) kasacia ganxorcieldeba mxolod maSin, Tu:
1. saapelacio sasamarTlom Tavis gadawyvetilebiT kasacia dasaSvebad miiCnia;
2. sakasacio sasamarTlom daakmayofila saCivari kasaciis dauSveblobaze.
(2) kasacia dasaSvebia Tu:
1. saqmes arsebiTi mniSvneloba aqvs;
2. samarTlis ganviTareba an erTgvarovani sasamarTlo praqtikis uzrunvelyofa

saWiroebs sakasacio sasamarTlos mier gadawyvetilebis miRebas.
saapelacio sasamarTlos mier kasaciis daSvebis SemTxvevaSi, sakasacio sasamarTlo

damokidebulia am gadawyvetilebaze.~.

gssk sakasacio saCivris obieqtad miiCnevs saapelacio sasamarTlos mier gamotanil
saboloo, Semajamebel gadawyvetilebas. qarTuli kanonmdeblobisgan gansxvavebiT, gssk
kasaciis daSvebis sakiTxs gadasawyvetad andobs saapelacio sasamarTlos, romelic
sakuTari iniciativiT, mxaris moTxovnisa Tu Suamdgomlobis gareSe, gansazRvravs,
dasaSvebia Tu ara kasacia. kasaciis daSvebis safuZvlebi erTnairia rogorc saapelacio,
ise _ sakasacio instanciis sasamarTloebisTvis. im SemTxvevaSi, Tu saapelacio
sasamarTlom kasacia dauSveblad miiCnia, mxares ufleba aqvs, Seitanos saCivari
germaniis umaRles federalur sasamarTloSi kasaciis dasaSvebobaze uaris Tqmis
Sesaxeb gadawyvetilebaze ($544.1). saCivris Semtani piri valdebulia, miuTiTos da
daasabuTos $543.2-iT dadgenili dasaSvebobis winapirobebis arseboba.

sakasacio sasamarTlo mowinaaRmdege mxares saSualebas aZlevs, gamoTqvas mosazreba
saCivris Taobaze, Tumca gadawyvetileba SeiZleba, aseve, gamotanil iqnes zepiri
mosmenis gareSec ($128.4). saCivris Setana aCerebs gadawyvetilebis kanonier ZalaSi
Sesvlas. Tu saCivari ar dakmayofilda, gadawyvetileba Sedis kanonier ZalaSi. saCivris
Taobaze sasamarTlo gadawyvetilebas iRebs ganCinebis formiT. ganCineba unda Seicavdes
mokle dasabuTebas, romlis mizania saapelacio sasamarTloebisaTvis saxelmZRvanelo
miTiTebebis micema dasaSvebobis praqtikasTan mimarTebaSi, aseve, saCivris avtorisaTvis
ganmarteba, Tu ra gaxda amgvari gadawyvetilebis gamotanis mizezi. ganCineba SeiZleba
Camoyalibdes dasabuTebis gareSec, Tu ar arsebobs imis aucilebloba, rom sicxade
iqnes Setanili kasaciis dasaSvebobis winapirobebTan mimarTebaSi an Tu saCivari
dakmayofilda ($544.4).

Tu dakmayofilda saCivari kasaciis dasaSvebobaze uaris Tqmis Sesaxeb, maSin
saCivris safuZvelze dawyebuli warmoeba gadaizrdeba da gagrZeldeba sakasacio
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warmoebad. mxarisaTvis ganCinebis gadacemis momentidan iwyeba dasabuTebuli sakasacio
saCivris wardgenis vadis dena.

germaniis samoqalaqo samarTalwarmoebis mniSvnelovani da friad sagulisxmo
institutia naxtomiseburi kasacia. rodesac mxareebs surT, saboloo gadawyvetilebas
miaRwion saapelacio instanciis gverdis avliT, procesis ekonomiurobis principidan
gamomdinare da samarTalwarmoebis daCqarebis mizniT, maT SeuZliaT airCion naxtomiseburi
kasaciis gza. saqmeebze, romlebSic faqtobrivi garemoebebi davas ar iwvevs da gasarkvevia
mxolod samarTlebrivi xasiaTis sakiTxebi, apelacia SeiZleba Semayovnebel Sualedur
rgolad iqces, romelic mxolod gaumarTleblad aWianurebs umaRlesi sasamarTlo
organos mier mniSvnelovani samarTlebrivi sakiTxis gadawyvetas. aseT SemTxvevebSi
pirveli instanciis wesiT gamotanili gadawyvetileba, romelzec dasaSvebia apelacia,
SeiZleba saapelacio instanciis gverdis avliT daeqvemdebaros pirdapir sakasacio
instancias ($566), risTvisac aucilebeli winapirobebia mowinaaRmdege mxaris Tanxmoba
da sakasacio sasamarTlos mier naxtomiseburi kasaciis dasaSvebad cnoba.

Suamdgomloba naxtomiseburi kasaciis daSvebis Sesaxeb da mowinaaRmdege mxaris
Tanxmoba ganixileba rogorc uari apelaciis wesiT gasaCivrebaze. werilobiTi formiT
gacxadebuli Tanxmobis ukan gawveva ar daiSveba.6 Suamdgomloba werilobiTi formiT
unda iqnes Setanili sakasacio sasamarTloSi. Suamdgomlobis avtorma unda daasabuTos
naxtomiseburi kasaciis dasaSvebobis winapirobebis arseboba. naxtomiseburi kasacia
daiSveba, Tu saqmes arsebiTi mniSvneloba aqvs an samarTlis ganviTareba an erTgvarovani
sasamarTlo praqtikis uzrunvelyofa saWiroebs sakasacio sasamarTlos mier
gadawyvetilebis miRebas. naxtomiseburi kasacia ar SeiZleba daemyaros saproceso
normebis darRvevas. Tu  mxare sakuTar moTxovnas amyarebs saproceso normis
darRvevaze, maSin man jer unda mimarTos saapelacio sasamarTlos.7

ordinaruli kasaciisgan gansxvavebiT, naxtomiseburi kasaciis daSvebis sakiTxs
wyvets Tavad sakasacio sasamarTlo.

naxtomiseburi kasaciis daSvebis Sesaxeb Suamdgomlobis daukmayofileblobis
SemTxvevaSi gadawyvetileba Sedis kanonier ZalaSi, xolo, Tu dakmayofilda, maSin
samarTalwarmoeba gagrZeldeba rogorc sakasacio warmoeba, im gansxvavebiT, rom
gadawyvetilebis gauqmebis SemTxvevaSi saqme gansaxilvelad ubrundeba pirveli instanciis
sasamarTlos. Tu SemdgomSi gamotanili pirveli instanciis sasamarTlos gadawyvetileba
gasaCivrda saapelacio wesiT, saapelacio sasamarTlo valdebulia, Tavis gadawyvetilebas
safuZvlad daudos sakasacio sasamarTlos is samarTlebrivi Sefasebebi, rac gaxda
gadawyvetilebis gauqmebis safuZveli ($566.6-8).

2. doqtrina da sasamarTlo praqtika2. doqtrina da sasamarTlo praqtika2. doqtrina da sasamarTlo praqtika2. doqtrina da sasamarTlo praqtika2. doqtrina da sasamarTlo praqtika

qarTul iuridiul literaturaSi gamoTqmulia mosazreba, rom sssk-is 391-e muxlis
me-5 nawilis `a~ qvepunqtiT gaTvaliswinebuli erT-erTi winapirobis arsebobac ki
SeiZleba CaiTvalos kasaciis daSvebis safuZvlad, vinaidan, roca saqme mniSvnelovania

6 Sead. Zöller/Peter Gummer, Zivilprozessordnung, 23 neubearbeitete Auflage, 2002, Köln, §566, Rn 4.
7 iqve, dasaxelebuli naSromi, §566, Rn 5.
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samarTlis ganviTarebisaTvis, igi aseve mniSvnelobas iZens erTvarovani sasamarTlo
praqtikis CamoyalibebisaTvis.8

damkvidrebuli azris Tanaxmad, saqmes arsebiTi mniSvneloba aqvs, Tu gadasawyvetia
samarTlebrivi sakiTxi, romelic saWiroebs garkvevas da romelic SeiZleba wamoiWras
sxva mravali saqmis ganxilvis dros.9 es mosazrebaa gabatonebuli germanul sasamarTlo
praqtikaSic:

`saqmes arsebiTi mniSvneloba aqvs, Tu is exeba iseT samarTlebriv sakiTxs, romelic
SeiZleba wamoiWras sxva mraval saqmeSi an davis sxva garemoebebi SeiZleba
gansakuTrebuli formiT Seexos sazogadoebriv interesebs. aqedan gamomdinare
samarTlebrivma Secdomam calkeul SemTxvevaSi, gamonaklisis saxiT, SeiZleba arsebiTi
mniSvneloba SeiZinos, Tu aSkaraa, rom gasaCivrebuli gadawyvetileba mikerZoebulia
an saCivris avtoris ZiriTad saproceso uflebebs laxavs, anda rodesac eWvgareSea,
rom federaluri sakonstitucio sasamarTlo konstituciuri sarCelis aRZvris
SemTxvevaSi mas gaauqmebda.~10

`gssk-s $543.2.1.1-iT gaTvaliswinebuli dasaSvebobis safuZvlebTan SesabamisobisTvis
sakmarisi ar aris mxolod arsebiT mniSvnelobaze xazgasma. saCivari ufro metad
unda asabuTebdes gansazRvruli samarTlebrivi sakiTxis garkvevis saWiroebas da
misi mniSvneloba unda scildebodes erTi konkretuli saqmis farglebs~.11

`saqme mniSvnelobas iZens samarTlis ganviTarebisaTvis da saWiroebs sakasacio
instanciis mier gadawyvetilebis miRebas, Tu calkeuli SemTxveva sasamarTlos ubiZgebs
Camoayalibos saxelmZRvanelo principebi: materialuri an saproceso kanonis normaTa
ganmartebisTvis, an kanonSi xarvezis SevsebisTvis~.12

sssk-is 391-e muxlis me-5 nawilis `a~ qvepunqtiT da gssk-is 543-e muxlis me-2
abzacis me-2 qvepunqtiT dadgenili dasaSvebobis winapirobebi erTi SexedviT
Sinaarsobrivi identurobis STabeWdilebas tovebs, Tumca sirTuleebma SeiZleba Tavi
iCinos praqtikuli gamoyenebis dros. qarTuli kanonis teqstSi kasaciis daSvebis
winapirobad gamoyenebulia termini ̀ erTgvarovani sasamarTlo praqtikis Camoyalibeba~,
xolo analogiuri germanuli normis sityvasityviTi Targmania: ̀ erTgvarovani sasamarTlo
praqtikis uzrunvelyofa, dacva~ (die Sicherung einer einheitlichen Rechtsprechung). Zneli
saTqmelia, igulisxma Tu ara qarTvelma kanonmdebelma am terminis gamoyenebisas is
garemoeba, rom saqarTveloSi erTgvarovani sasamarTlo praqtika Camoyalibebas iwyebs
an unda Camoyalibdes, Tumca es sakmaod problematuri SeiZleba gaxdes mxarisaTvis,
vinaidan kasators ekisreba dasaSvebobis am winapirobis arsebobis mtkicebis tvirTi.
amis gaTvaliswinebiT, vfiqrobT, saintereso iqneba, Tu ufro dawvrilebiT SevCerdebiT
sasamarTlo praqtikis Temaze.

8 Sead. ceno raihenbexericeno raihenbexericeno raihenbexericeno raihenbexericeno raihenbexeri, Salva papuaSvili, `samarTlis ganviTareba~ - samoqalaqo procesSi
kasaciis daSvebis axali safuZvlebis ganmartebisTvis, Jurnali `marTlmsajuleba da kanoni~,
#4(6), 2005, gv. 74.
9 Sead. Zöller/Peter Gummer, dasaxelebuli naSromi, §543, Rn 11.
10 Sead. germaniis umaRlesi federaluri sasamarTlos gadawyvetileba (gufsg), XI ZR 71/02.
11 Sead. gufsg, XI ZR 71/02.
12 Sead. Zöller/Peter Gummer, dasaxelebuli naSromi, §543, Rn 12.
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iuridiul literaturaSi ar arsebobs ̀ sasamarTlo praqtikis~ cnebis erTgvarovani
ganmarteba. sasamarTlo praqtikas xan aigiveben precedentTan, xan _ umaRlesi sasamarTlo
instanciis gadawyvetilebebTan, xan _ nebismieri sasamarTlos gadawyvetilebebTan.

 erT-erTi Sexedulebis Tanaxmad, sasamarTlo praqtika, rogorc samosamarTleo
saqmianobis Sedegi, aris konkretuli saqmis gadawyvetisas normis ganmartebis rezultati.13

es rezultati xsnis da aRrmavebs gamoyenebuli normis Sinaarss, akonkretebs normas
erTgvar normatiuli xasiaTis formebSi - samarTlebriv debulebebSi (ïðàâî ï îëîæåíèå).
sasamarTlo praqtika is samosamarTleo saqmianobaa, romelsac Sedegad mosdevs am
samarTlebrivi debulebebis Seqmna. arsebobs sawinaaRmdego mosazrebac, rom sasamarTlo
praqtikas miekuTvneba ara mxolod is gadawyvetileba, romelic ayalibebs axal samarTlebriv
Teziss, aramed is gadawyvetilebebic, romlebSic konkretizirdeba Tundac naTeli da
mkafio kanonis normebi yovelgvari ganmartebis da analogiis gareSe.14 winaaRmdeg
SemTxvevaSi Zalian rTuli iqneboda im kriteriumebis SemuSaveba, romliTac sasamarTlos
erT gadawyvetilebas mivakuTvnebdiT sasamarTlo praqtikas da meores – ara.

cnobili rusi mecnieris g.f. SerSeneviCis azriT, sasamarTlo praqtikas ganakuTvneben
samarTlis formas.15 kerZosamarTlebriv davaze gamotanil gadawyvetilebas orgvari
datvirTva aqvs: I. is wyvets konkretul davas; II. is SeiZleba momavalSi iqces
msgavsi saqmeebis gadawyvetis wesad. pirvel SemTxvevaSi gadawyvetileba aris
silogizmebidan gamomdinare daskvna, xolo meore SemTxvevaSi: sasamarTlo gadawyvetileba
Tavad iqceva samarTlis normad, romlis safuZvelzec gadawydeba konkretuli SemTxvevebi
da moxdeba masze, rogorc precedentze, miTiTeba. sasamarTlos gadawyvetileba, rogorc
precedenti, SeiZleba gamovlindes arsebuli normis Sinaarsis ganmartebaSi, rasac
ingliselebi uwodeben `declaratory precedent~ an normis an Cveulebis ararsebobis
SemTxvevaSi _ axali normis Semqmnelad, rasac ingliselebi uwodeben `original
precedent~.16 sasamarTlo praqtika es aris calkeul saqmeebze gadawyvetilebis miRebisas
Seqmnili wesebi. SerSeneviCis SexedulebiT, sasamarTlo praqtikis savaldebulo Zala
ara Tavad masSia, aramed saxelmwifo nebaSi, romelsac SeuZlia sasamarTlos
gadawyvetilebebi aiyvanos an ar aiyvanos samarTlis formis rangSi.

h. dernburgis azriT, Tundac umaRlesi instanciis sasamarTloebis erTeuli
gadawyvetilebebi jer kidev ar qmnian sasamarTlo praqtikas. `sasamarTlo praqtika
aris sasamarTloebis mier gansazRvrul samoqmedo teritoriaze samarTlis debulebebis
sayovelTao, erTgvarovani da xangrZlivi gamoyeneba~.17 samarTlis istoriulma skolam
puxtas da savinis saxiT, mkveTrad wamowies sasamarTlo praqtikis, rogorc samarTlis
formis idea. romis samarTlis recefciis ideiT gamsWvalul iuristebs ar ZaluZT,
gverdi auaron  iuristTa (samosamarTleo) samarTlis arsebobis faqts, Tumca aRiareben

13 Sead. Ñ. Áðàò óñü, À. Âåíãåðîâ , Ïîíÿòèå. ñî äåðæàíèå è ôîðìà ñóäåáíîè ïðàêòèêè, Ìîñêâà, 1975, ñò. 16.
14 Sead. Â. Ñîëîâüåâ, Ïîíÿòèå ñóäåáíîè ïðàêòèêè, æ.Çàêî í îäàòåëüñòâî è Ýêî í î ì è êà, 2002, ¹12, ñò. 33.
15 SerSeneviCis azriT samarTali aris saxelmwifo xelisuflebis ZaliT gamyarebuli Tanacxovrebis
wesebi. samarTlis normaTa Sinaarsis gasagebad aucilebelia xelisuflebis neba gamoixatos
winaswar gansazRvrul formaSi. mas miaCnia, rom ̀ samarTlis wyaros~ cnebas mravalgvari mniSvneloba
aqvs miniWebuli, ris gamoc igi iyenebs `samarTlis formis~ cnebas, raSic moiazrebs samarTlis
sxvadasxva saxes, romlebic erTmaneTisgan gansxvavdebian normis Sinaarsis gamoyvanis xerxiT.
16 Sead. Øåðøåíåâè÷ Ã.Ô.  Îáùàÿ òåîðèÿ ïðàâà. Òî ì  2 ,  Ìîñêâà, Èçäàíèå Áð. Áàøìàêîâûõ, 1910 ã. $46.
17 Sead. Äåð íáóðã,  Ïàíäåêòû, ò. I, ðóññê. ïåð., 1906, ñòð. 74.
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masze kanonis da Cveulebis primats. magaliTad, regelsbergis azriT, sasamarTlo
praqtika samarTlis wyaroa, Tumca is qmnis naklebi mniSvnelobis samarTlis normebs.

erTgvarovani sasamarTlo praqtikis CamoyalibebisaTvis (uzrunvelsayofad) saqme
mniSvnelobas iZens, Tu arsebobs sasamarTlo praqtikaSi kardinaluri gansxvavebebis
(divergenciis) damkvidrebis safrTxe.  amasTan, sakiTxi ar unda ifarglebodes erT
konkretul saqmeze gamotanili gadawyvetilebiT, is unda ukavSirdebodes sayovelTao
interesebsac. gssk-gan gansxvavebiT, sssk akonkretebs da dasaSvebobis calke winapirobad
asaxelebs saapelacio instanciis sasamarTlos gadawyvetilebis gansxvavebas saqarTvelos
uzenaesi sasamarTlos manamde arsebuli praqtikisgan. xazi unda gaesvas im garemoebas,
rom saubaria manamde arsebul praqtikaze, rac iZleva Semdegi daskvnis gakeTebis
saSualebas: unda arsebobdes uzenaesi sasamarTlos gadawyvetileba analogiur saqmeze;
amasTan, gasaCivrebuli gadawyvetilebis dasabuTebuloba SeiZleba sasamarTlo praqtikis
Secvlis safuZveli gaxdes.

erTgvarovani sasamarTlo praqtikis uzrunvelyofasTan dakavSirebiT, germaniis
umaRlesma federalurma sasamarTlom Camoayaliba saxelmZRvanelo principebi:

`kasacia, erTgvarovani sasamarTlo praqtikis uzrunvelsayofad (gssk, $543.2.1),
dasaSvebia, roca saapelacio sasamarTlos gadawyvetileba samarTlis normis imgvar
darRvevas emyareba, romelmac SeiZleba ziani miayenos sasamarTlosadmi ndobas. magaliTad:
sayovelTao Tanasworobis, mikerZoebis dauSveblobis an samarTalwarmoebis ZiriTadi
principebis darRveva.~18

`Tu erTnairi faqtobrivi garemoebebis arsebobis SemTxvevaSi saapelacio sasamarTlo
gamoitans gadawyvetilebas, romelic gansxvavdeba imave donis an zemdgomi sasamarTlos
gadawyvetilebisgan, mxolod es garemoeba jer kidev ar warmoSobs kasaciis daSvebis
aucileblobas erTgvarovani sasamarTlo praqtikis dacvis mizniT, unda gairkves, saqme
exeba divergencias samarTlebriv sakiTxSi Tu mxolod samarTlis normis darRvevas.~19

`divergencia kasaciis daSvebis safuZvlad CaiTvleba mxolod maSin, Tu saqmis ganmxilveli
sasamarTlos mier gadawyvetilebis gamotanis momentisTvis ukve arsebobs umaRlesi
sasamarTlo instanciis praqtika, romlidanac gasaCivrebulma gadawyvetilebam gadauxvia.~20

sssk-gan gansxvavebiT gssk mniSvnelovan saproceso darRvevas ar ganixilavs
kasaciis daSvebis calke winapirobad, is dasaSvebobis saerTo safuZvlebSia moqceuli
da yovel konkretul SemTxvevaSi sasamarTlos Sesafasebelia saproceso darRvevis
zegavlena saqmis Sedegze.

saproceso darRvevebTan dakavSirebiT germaniis umaRlesma federalurma sasamarTlom
ganmarta:

`kasaciis daSvebis safuZveli ar aris saapelacio (kolegiuri) sasamarTlos
gadawyvetilebaze im mosamarTlis xelmowera, romelsac saqmis zepir ganxilvaSi
monawileoba ar miuRia, vinaidan gadawyvetilebaze araswori xelis mowera SeiZleba
gaswordes gssk-is 319-e muxliT dadgenili wesiT.~21

18 Sead. gufsg, V ZR 291/02.
19 Sead. gufsg, XI ZR 238/02.
20 Sead. gufsg, XI ZR 193/02.
21 gufsg, VI ZR 309/02.
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`saapelacio sasamarTlos gadawyvetileba arRvevs princips sasamarTlos mxridan
mosmenaze da sasamarTlos winaSe sakuTari poziciis gamoxatvaze, Tu ar gamoiricxeba,
rom am piris mier wardgenili argumentebis gaTvaliswinebis SemTxvevaSi, sasamarTlo
sxva gadawyvetilebas gamoitanda. am principis darRveva ar gaxdeba kasaciis daSvebis
safuZveli, Tu saCivris samarTlebrivi Semowmebis Semdeg gairkveva, rom saapelacio
sasamarTlos gadawyvetileba arsebiTad sworia.~22

daskvnis saxiT ar SeiZleba ar aRiniSnos erTi friad sagulisxmo faqti: kontinentur-
evropuli da saerTo samarTlis ojaxebs Soris tradiciulad mimdinare kamaTis
fonze, sasamarTlos gadawyvetilebebis adgilisa da rolis Sesaxeb samarTlis sistemaSi,
ar SeiZleba SeumCneveli darCes germanul samarTalSi ukanasknel periodSi erTob
Cveulebriv movlenad qceuli faqti: doqtrinarul naSromebSi sul ufro xSiria
normis konkretizaciis Sedegad sasamarTlo praqtikaSi SemuSavebul princi pebze
miTiTeba da, meore mxriv, sasamarTlo gadawyvetilebebSi argumentaciis gasaZliereblad
Teoriul iurisprudenciaSi ganviTarebul Sexedulebebze miTiTeba. vfiqrobT, amgvari
tendencia arc qarTul sinamdvileSi iqneboda interesmoklebuli.

danarTi:danarTi:danarTi:danarTi:danarTi:

germaniis umaRlesi federaluri sasamarTlos 2002 wlis 4 ivlisis ganCineba
V ZR 75/02

germaniis umaRlesi federaluri sasamarTlos samoqalaqo saqmeTa palatam gadawyvita:
ar dakmayofildes saCivari miunxenis miwis umaRlesi sasamarTlos samoqalaqo

saqmeTa palatis 2002 wlis 16 ianvris gadawyvetilebaze kasaciis daSvebaze uaris
Tqmis Sesaxeb.

gadawyvetilebis motivebigadawyvetilebis motivebigadawyvetilebis motivebigadawyvetilebis motivebigadawyvetilebis motivebi

IIIII
1998 wlis 10 ivniss sanotaro wesiT dadebuli xelSekrulebiT mosarCelem

250.000 germanul markad mopasuxes mihyida Tavisi miwis nakveTi, vinaidan mis mimarT
kreditori banki axorcielebda iZulebiT auqcions sasamarTlo gadawyvetilebis
aRsrulebis mizniT. mosarCelem CaTvala, rom xelSekruleba ewinaaRmdegeboda zneobis
normebs, Tanaxmad germaniis samoqalaqo kodeqsis $138.1, vinaidan miwis nakveTis sabazro
fasi aSkarad aRemateboda nasyidobis xelSekrulebiT gaTvaliswinebul fass da
mopasuxem borotad gamoiyena misi mZime finansuri mdgomareoba da qonebis iZulebiT
auqcionze gayidvis SiSiT zewolis qveS moaqcia mosarCele.

miwis sasamarTlom ar daakmayofila xelSekrulebis baTilad cnobis motiviT
aRZruli aRiarebiTi sarCeli da nivTis dabrunebis motiviT aRZruli vindikaciuri
sarCeli. mosarCelis mier saapelacio saCivris Setanam Sedegi ver gamoiRo da ar
dakmayofilda. miwis umaRlesma sasamarTlom kasacia dauSveblad miiCnia. mosarCelem
saCivari Seitana kasaciis daSvebaze uaris Tqmis Sesaxeb gadawyvetilebis winaaRmdeg.

22 gufsg, V ZR 187/02.
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I II II II II I

1. saCivari akmayofilebs gssk-is $544.1.-2-iT dadgenil dasaSvebobis formalur
winapirobebs, magram, miuxedavad mosarCelis Sexedulebisa, ar arsebobs gssk-is $543.2.1-
iT gaTvaliswinebuli dasaSvebobis safuZvlebi.

am normis miznebisTvis saqmes arsebiTi mniSvneloba aqvs maSin, Tu gadasawyvetia
iseTi samarTlebrivi sakiTxi, romelic moiTxovs garkvevas, eqvemdebareba garkvevas da
mniSvnelovania saqmis gadawyvetisTvis, amasTan, Tu is ukavSirdeba sazogadoebis zogad
interess samarTlis erTgvarovan ganviTarebasa da gamoyenebaze (Sead. BAG, NJW 1980,
1812, 1813; Musielak/Ball, ZPO, 3. Aufl., § 543 Rdn. 5 und 6). mocemul SemTxvevaSi saWiro
ar aris Semdegi samarTlebrivi sakiTxis garkveva: ra SemTxvevaSi SeiZleba moeqces
uZravi nivTis nasyidobis xelSekruleba gsk-is $138.1-is (garigebis baTiloba Zalauflebis
borotad gamoyenebis gamo) regulirebis qveS  da baTilad iqnes cnobili. es sakiTxi
palatam araerTxel ganmarta Tavisi mravalaTwleuliani sasamarTlo praqtikis
safuZvelze (ix. BGHZ 146, 298) da ganacxada, rom yovel konkretul SemTxvevaSi
saqmis ganmxilveli mosamarTlis Sesafasebelia, eqmneba Tu ara safrTxe da ewinaaRmdegeba
Tu ara zneobis normebs, rodesac Sesrulebasa da sapasuxo Sesrulebas Soris
gansakuTrebiT didi disproporciaa. saCivarSi ar aris dasabuTebuli, rom es saqme
scildeba erTi konkretuli SemTxvevis farglebs da SeiZleba biZgi misces sasamarTlos
gadaxedos praqtikas, Secvalos an srulyos Tavisi mosazreba.

2. ar arsebobs, agreTve erTgvarovani sasamarTlo praqtikis dacvis mizniT umaRlesi
sasamarTlo instanciis mier gadawyvetilebis miRebis aucilebloba (gssk, $543.2.2).

a) dasaSvebobis es safuZveli maSin arsebobs, rodesac saapelacio sasamarTlo
zemdgomi sasamarTlos, kerZod, umaRlesi federaluri sasamarTlos gadawyvetilebidan
gadauxvevs. (ix. germaniis umaRlesi federaluri sasamarTlos gadawyvetileba,
29.05.2002, V ZB 11/02), rac mocemul SemTxvevaSi ar momxdara. gadaxveva maSin xdeba,
roca saapelacio sasamarTlo erTi da imave samarTlebriv sakiTxs sxvadasxvagvarad
pasuxobs (ix. gufsg, 89, 149). saCivridan aseTi garemoeba ar ikveTeba. saCivarSi
ganviTarebulia mosazreba - saapelacio sasamarTlom gverdi auara da TvalTaxedvis
miRma datova xelSekrulebis araordinaruli pirobebi, riTac ignorireba gaukeTa
umaRlesi sasamarTlo instanciis praqtikas: imis gasarkvevad, aris Tu ara winaaRmdegoba
zneobis normebTan,  gsk-s $138.1-is mixedviT, sasamarTlom yvela calkeuli SemTxvevis
yvela garemoeba unda Seafasos.

saCivris avtorma yuradReba ar miaqcia, rom saapelacio sasamarTlos gverdi ar
auvlia umaRlesi sasamarTlos am praqtikisTvis. saapelacio sasamarTlom
gadawyvetilebaSi arc erTi iseTi samarTlebrivi principi ar Camoayaliba, romelic
winaaRmdegobaSi mova umaRlesi sasamarTlos mier Zalauflebis borotad gamoyenebiT
dadebul garigebebTan dakavSirebiT ganviTarebul praqtikasTan.

b) gssk-s $543.2.2-iT dadgenili dasaSvebobis safuZvlebi jer kidev ar arsebobs,
Tundac swori iyos mosarCelis Sefaseba, rom saapelacio sasamarTlos gadawyvetileba,
umaRlesi federaluri sasamarTlos praqtikis gaTvaliswinebiT, ukanonoa. marTalia,
calkeul SemTxvevaSi samarTlis normis araswori gamoyeneba SeiZleba gamodges
kasaciis dasaSvebobis dasasabuTeblad, Tumca sakmarisi ar aris saapelacio instanciis
mier mxolod mcdari gadawyvetilebis gamotana (Sead. Musielak/Ball, aaO Rdn. 8). gssk-
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s $543.2.2-iT dadgenili dasaSvebobis safuZveli emsaxureba marTlmsajulebis, rogorc
mTliani sistemisadmi, ndobis dacvas, rac gulisxmobs, rom samarTlis normis gamoyenebisas
daSvebuli darRveva mxolod maSin gaxdeba kasaciis daSvebis safuZveli, Tu safrTxe
Seeqmneba mTlianad sasamarTlo praqtikis erTgvarovnebas, iqneba es erTi da imave
Secdomis ganmeorebis safrTxe (Sead. gufsg, 29.05.2002, Hannich, in: Hannich/Meyer-
Seitz, ZPO-Reform 2002, § 543 Rdn. 23; Musielak/Ball, aaO Rdn. 8), sazogadoebrivi reaqciis
Sedegad marTlmsajulebis ndobis Seryeva Tu simptomatizaciis safrTxe (Sead.
Zöller/Gummer, ZPO, 23. Aufl., § 543 Rdn. 13), ris Tavidan asacilebladac aucilebelia
umaRlesi sasamarTlo instanciis mier saxelmZRvanelo, precedentuli gadawyvetilebis
miReba. mocemul SemTxvevaSi es garemoebebi ar arsebobs.

g) mosarCele miuTiTebs, rom saapelacio sasamarTlom daarRvia misi ufleba
obieqtur da miukerZoebel samarTalwarmoebaze. es garemoeba eqceva gssk-is $543.2.2-
iT gaTvaliswinebuli dasaSvebobis safuZvlebis qveS (Sead. Musielak/Ball, aaO, Rdn.
6). germaniis administraciuli sasamarTloebis wyobilebis Sesaxeb kanonis $132,2.3-
gan gansxvavebiT, gssk ar iTvaliswinebs rogorc materialuri normebis, aseve, arsebiTi
saproceso normebis darRvevis SemTxvevaSi kasaciis daSvebas. sakasacio warmoeba
daiSveba mxolod kanoniT gaTvaliswinebuli winapirobebis arsebobisas (Sead.  Musielak/
Ball, aaO Rdn. 9). miuxedavad amisa, samarTalwarmoebis ZiriTadi uflebis, principis
darRveva SeiZleba Seexos sajaro interess, vinaidan am principebis ugulebelyofa,
gansakuTrebiT ki miukerZoebeli samarTalwarmoebis principis, safrTxes uqmnis
sasamarTlosadmi ndobas (ufro dawvrilebiT ix. gufsg, 4.07.2002, V ZB 16/02).

konkretul SemTxvevaSi saapelacio sasamarTlos gadawyvetileba ar aris
miukerZoebeli samarTalwarmoebis principis darRveviT gamotanili. mosarCelis mier
umaRlesi sasamarTlo instanciis praqtikis konstatacia jer kidev ar niSnavs, rom
saapelacio sasamarTlom ignorireba gaukeTa am praqtikas da sxva mosazrebebi amoZravebda.
amgvari daskvna usafuZvloa. saapelacio sasamarTlos gadawyvetilebaSi miTiTebulia
(marTalia, konkretuli gadawyvetilebis citirebis gareSe), _ mxedvelobaSi iqna
miRebuli umaRlesi federaluri sasamarTlos praqtika Zalauflebis borotad
gamoyenebiT dadebul garigebebTan mimarTebaSi.

mosarCele aprotestebs, rom saapelacio sasamarTlom mxedvelobaSi ar miiRo
misi ganmarteba miwis nakveTze Semdgomi mSeneblobis perspeqtivis Sesaxeb, Tumca mas
aviwydeba, rom sasarCelo moTxovnaSi es garemoeba ar figurirebda. gadamwyveti iyo
xelSekrulebis dadebis momentSi arsebuli qonebrivi urTierTobebi. Semdgomi ganviTareba
mxolod maSin SeiZenda mniSvnelobas, Tu mas samoqalaqo brunvaSi fuladi ekvivalenti
gauCndeboda. amgvari ki mosarCelis poziciis gacnobis Sedegad ar gamoikveTa.
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KAKHABER KIPIANI
Competition for doctor‚s degree at the faculty of Law of
Ivane Javakhishvili State University of Tbilisi

BASIS OF BEGINNING  OF REVISION PROCEEDINGS IN CIVIL  LAW
PROCESS ACCORDING TO GEORGIAN AND GERMAN LA WS1

1. Normative basis of permissibility of cassation

The etymology of “cassation” (Lat. - cassare) originates from Latin language and the primarily it meant
abatement, liquidation, invalidation. In the science of law first it acquired the meaning of invalidation of
judgment without making the new relevant judgment by the body of cassation.

Unlike civil code of practice of Georgia the civil code of practice of Germany applies the concept “revision”2.
This word too has Latin origin (Lat.  - revidere) and it means revision, reviewing. In science of law it means the
legal means for revision of judgment by the supreme courts in terms of violation of law and not in terms of facts.

Neither the civil code of practice of Georgia nor the civil code of practice of Germany gives the legal
definition of permissibility of cassation. Permissibility of cassation includes the preconditions that should
be met by the appeal to bring a case and to begin proceeding at the Court of review.

We intended to review the basis of permission of cassation in this article according to the example of
Georgian and German civil process legislations; we also aimed to present the viewpoints connected to the
preconditions of permission of cassation available in theory and practice of law. At the end of the article
there is presented the full text of verdict given by the Supreme Federal Court of Germany in connection with
the permissibility.

On June 23, 2005 by the law passed by the Parliament of Georgia the changes were introduced into civil
code of practice of Georgia that the preconditions of appealing of verdicts in a new way.

The factual basis for permissibility of appeal is determined by the 2-5 paragraphs of article 391. The
legislation preferred the mixed, combined system of permissibility: the disputes connected to freedom of
speech are subject to revision without restriction; the precondition for permissibility of material -legal
disputes depends on the value of subject of dispute that should exceed 50000GEL, etc; In other material and
non-material disputes the appeal is permitted if: a) the case is relevant for the development of law and
formation of homogeneous legal practice; b) the judgment of  court of review is different from the available
practice of supreme court of Georgia about the cases of this category; c) the case is considered by the
appellate court with the important process violation that might have substantially impact the result of
consideration; d) there is appealed the second non-attended  judgment or verdict about retaining the
attended judgment without any change.”3

There is nothing indicated about the causes of accepting the changes in the explanatory note attached
to the bill presented at the parliament of Georgia; there is only indicated that by adopting the bill the Court
of review “…..will actually become the law-interpreting power and law-making body, that will contribute to
eradication of legislation errors”.4

On July 27, 2001 the Bundestag of Germany adopted the set of laws (law of reform of civil code of
practice) by which the wide-scale changes were introduced into civil laws of practice of Germany; the
preconditions of permissibility of cassation were changed as well.

1 This article  is the processed and abstracted version of the seminar work prepared within the course for getting
doctor‚s degree at the faculty of law of Tbilisi State University.
2 In legal terms the civil code of practice of Georgia and civil code of practice of Germany apply these concepts with
the same meaning.
3 Is adopted on 23.06.2005; enacted on 1.11.2005.
4 See the explanatory note about the bill “About introducing changes and amendment to the civil code of Georgia”.
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The following circumstances were stated as the main reasons of reforms: “ The civil practice shall
consider the interests of citizens, it should become more effective and transparent. The practice rules, the
function of appealing methods and trial cannot meet any more neither the requirements of citizens searching
for justice nor the legal requirements of economy”.5

The intensification of arbitration elements of dispute in practice was determined as the main guideline. To
reach the voluntary agreement between the parties at extremely early stage of process is the most effective and
peaceful form for solution of dispute. Proceeding including giving judgment shall become clearer and more
transparent for the parties. The parties shall feel that the court has made all its effort for the perfect examination
the circumstances of the case. The  legal proceedings at the court of first instance shall result in judgment that
the parties will actually access and agree. As a result this will end more processes at the first instance.

The changes applied to the concept of revision and it was defined in a new way: the general system of
permissibility of revision was established. Instead of system depended on the value of the subject of
revision the general system was privileged. According to this system the revision procedure is opened
when the case of substantial importance; it is opened for the development of law or providing the homogenous
legal practice.  It was stated that the main reason for such decision was not to restrict the ability of having
the judgment revised because of little value of the subject of appeal as far as the non-favorable judgment
about the petty cases as it may seem can be heavier for him/her than failing in a one million costing suit for
the big company. The value of the subject of revision is not so objective criterion for assessing the legal
importance of dispute. In material terms the petty disputes concern much more sensitive habitation
requirements that the disputes between the corporations.

Civil code of practice of Georgia gives the right of revising to the parties and the third persons  by the
independent appeal. The subject of  revision is the judgment (verdict) of the Court of review. Civil code of
practice of Georgia separates the stages of verification of existence of formal and factual preconditions for
permissibility. After receiving the revision the judge examines the formal side of the revision without the verbal
judgment (he/she verifies if the appeal is brought within the term, if it includes all the requisites, etc.). If the
revision meets the requirements established under the law (articles 396-397) the penal of judges with participation
of parties or without verbal consideration examines the factual basis of permissibility (article 391).

The preconditions of permissibility of cassation are limited in German legislation under the article 543 of
civil code of practice of Germany:

“(1) Cassation can be implemented only if:
1. According to the decision of court of appeal the cassation is regarded as permissible;
2. The court of review has allowed the revision about inadmissibility of cassation;
(2) The cassation is permissible if:
1.  The case is of substantial importance;
2. The development of court or providing of homogenous legal practice requires giving judgment by the

court of review.
In case of allowing cassation by the court of appeal the court of review is depended on this decision “.
Civil code of practice of Germany regards the final summering judgment given by the court of appeal  as the

subject of revision. Unlike Georgian legislation the Civil code of practice of Germany relies on the court of
appeal in terms of solving the issue of cassation permissibility. The court of appeal on its own initiative without
intermediation or requirement by the party determines whether the cassation is permissible or not. The basis
for permission of cassation is the same for the courts of appeal and of review. If the court of appeal regards the
cassation as inadmissible the party has a right to file an revision against the judgment of refusal of cassation
permissibility at the Supreme Federal Court of Germany (§544.1). The person requiring the revision of case is
obliged to indicate and to ground the existence of the preconditions established under $543.2.

The court of review enables the opponents to express its ideas about the revision but the judgment may
also be given without hearing too (§128.4). Revising prevents the judgment from becoming  valid. If the

5 See the official proof of the law “Deutscher Bundestag, Drucksache 14/3750.
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revision is not allowed than the judgment becomes valid.  The court makes decision about the revision in the
form of verdict. The verdict shall include brief grounding that is aimed at instructing the guidelines for the
courts of appeal in relation with the permissibility practice; it may also include explanation for the person
requiring the revision explaining the reason for giving such a decision. The verdict may be formed without
grounding too if it is not necessary to clarify the preconditions of cassation permissibility or if the revision
was allowed (§544.4).

If the revision against refusing of cassation permissibility is allowed then the proceeding begun on the
basis of revision will spin into the reviewing procedure and will continue in this way. Since the moment of
giving verdict to the party the term of filing grounded revision starts.

The significant institute of civil proceedings of Germany is the “Spring cassation”.   When the parties
wish to reach the final decision by avoiding the instance of appeal court, proceeding from the economy of
the process and for acceleration of proceeding they may select the method of “Spring  cassation”. In cases
when the factual circumstances are not disputable and only the legal issues are to be considered, the
appellation may become the delaying intermediate link that protracts solution of the important legal issue by
the judicial body and that is unjustified. In such case the judgment given according to the rule of first
instance for which the appellation is permitted may become subject directly to the instance of cassation
avoiding the instance of appellation (§566). The necessary preconditions: consent of opponent and admission
of “Spring cassation” as permissible by the court of review.

The petition for permission of cassation and the consent of the opponent are considered as the refusal
about appealing. Withdrawal of the written consent is not allowed6. The petition shall be brought into
written from  at the court of review. The petitioner shall ground the existence of preconditions for permissibility
of  “Spring Cassation”. “Spring Cassation” is permitted if the case is relevant or if the development of court
or providing the homogenous legal practice requires giving judgment by the court of review;  “Spring
Cassation” cannot be based on violation of  procedural norms. If the party‚s requirement is based on
violation of procedural norm than is should first appeal to the court of appeal.7

Unlike the ordinary cassation the issue of “Spring cassation permissibility is solved by the court of
review itself.

In case the petition about the permission of “Spring Cassation” is not upheld  the judgment becomes valid
and if the petition is upheld that the proceedings continue as the cassation procedure with the difference that
if the judgment is abolished the case goes back to the first instance court for judgment.  If the judgment given
by the first instance court is further appealed the court of appeal is obliged to base its decision on the
assessments of the court of review that were the reasons for abolishment of the judgment (§566.6-8).

2. Doctrine and Legal Practice

In Georgian legal literature there is stated that even the existence of one of preconditions included under
the sub-paragraph “a”, part 5, article 391 of civil code of practice of Georgia can be regarded as the basis of
permission of cassation as far as when the case is important for the development of law it becomes important
for  formation of the homogenous legal practice.8

According to the established idea the case is of substantial importance if there is to settle legal issue that
requires clarification  and that may arise while considering many other issues.9 This idea dominates in
German legal practice too:

“The case is of substantial importance if it concerns the issue that may arise in many other cases or if the
other circumstances of dispute  may concern the public interests in special form. Proceeding from this the

6 Compare with Zöller/Peter Gummer, Zivilprozessordnung, 23 neubearbeitete Auflage, 2002, Köln, §566, Rn 4.
7 The mentioned work, §566, Rn 5.
8 Compare, Zeno Reichenbecher, Shalva Papuashvili “Development of Law” - for explanation of new basis of
cassation permissibility in civil process, journal “Law and Justice” #4(6), 2005, p. 74
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legal error in certain cases may acquire the substantial significance as exclusion if it is evident that the
appealed decision is biased or if it violates the main procedural right of the person requiring revision, also
when it is sure that if revised the Federal Constitutional Court would have abolished it.”10

For compliance with the basis of permissibility included in $543.2.1.1 of civil code of practice of Georgia
it is not enough to emphasize on the substantial significance. The revision should better ground the
necessity of clarification of legal issue and its importance shall not be limited to only one certain case.11

“The case acquires importance for the development of law and it requires the decision by the instance
cassation, if the certain case triggers the court to form the guideline: for explanation of norms of material
procedural laws or for filling gap in law”.12

The preconditions established under sub-paragraph “a”, part 5 of article 391 of civil code of practice of
Georgia and under sub-paragraph 2 of second paragraph of article 543 of civil code of practice of German
seem to be identical in terms of text though the difficulties may reveal in practical application of them.  In the
text of Georgian law the term “formation of homogenous legal practice” is used as the precondition of
cassation permissibility, and the translation of the similar German text is as follows: “Assurance of
homogenous legal practice”. We cannot insist that while defining this term the Georgian legislation implied
the circumstance that the homogenous legal practice is just forming or is to be formed in Georgia, however
it may become problematic enough for the party as the proving of the existence of this precondition rests on
the person requiring the reviewing of the case.  Considering this fact we believe that it will be interesting if
we consider the legal practice in details.

There is no homogenous explanation of “judicial practice” in legal literature. Sometimes the judicial
practice is identified as precedence, sometimes it is identified as the judgment of supreme court and sometimes
it is identified with the judgment of any court.

According to one idea the judicial practice as a result of judicial activity is the result of the explanation
of norm while decision of certain case. 13 This result explains and deepens the contents of the applied norm
and defines it concretely within the normative forms - legal regulations. The judicial practice is the judicial
activity that results in  creation of these legal regulations. There is the opposite viewpoint too according to
which  the judicial practice includes not only the judgment that forms the new legal thesis but the judgments
in which the clear legal norms are defined concretely without any explanation and analogue.14 Otherwise it
would very difficult to elaborate the criteria according to which we could assign one judgment of the court
to the judicial practice and could not assign the other judgment to it.

According to the famous Russian scientist G.F. Shershenevich the judicial practice belongs to legal form15.
The judgment passed about the private law dispute has two functions: I. It solves the particular dispute: II. In
the future it may become the rule of solution the alike cases. In the first case the judgment is the decision made
is proceeding from syllogisms and in other case: the judgment becomes the legal norm itself on the basis of
which the particular cases are solved and it is indicated as the precedent.  The judgment as the precedent can
be revealed in the explanation of the contents of the available norm that is called the “declaratory precedent”
in English or in case of absence of norm or custom  - it can serve as the basis for creation the new norm that is
called “original precedent”.16 The judicial practice is the rules created while giving judgment about the certain

9 Compare with Zöller/Peter Gummer, indicated work, §543, Rn 11
10 Compare with the Decision of Supreme Federal Court of Germany, XI ZR 71/02
11 Compare with the Decision of Supreme Federal Court of Germany, XI ZR 71/02
12 Compare with Zöller/Peter Gummer, indicated work, §543, Rn 12
13 Compare  with Ñ. Áðàò óñü, À. Âåíãåðîâ , Ïîíÿòèå. ñî äåðæàíèå è ôîðìà ñóäåáíîè ïðàêòèêè, Ìîñêâà, 1975, ñò. 16.
14 Compare with Â. Ñîëîâüåâ, Ïîíÿòèå ñóäåáíîè ïðàêòèêè, æ.Çàêî í îäàòåëüñòâî è Ýêî í î ì è êà, 2002, ¹12, ñò. 33
15 According to Shershenevich the law is the rules  co-living solidified by the force of state authority. For understanding
the legal norms it is necessary to express the will of authority in the preliminarily defined form. He believes that the
concept of “source of law” has different meanings; because of that he uses the concept of “ form of law”; in this
concept he implies different forms of law that are different according to the method of making the contents of norm.
16 Compare with Øåðøåíåâè÷ Ã.Ô. Î á ùàÿ òåîðèÿ ïðàâà. Òî ì  2 ,  Ìî ñêâà, Èçäàíèå Áð. Áàøìàêîâûõ, 1910 ã. $46
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cases. According to Shershenevich the obligatory force of judicial practice is included not in itself but in the
state will that can rank the judgments as the one having the legal form or not.

According to H. Dernburg the certain judgments of even the Supreme Court do not make the judicial
practice yet. “The judicial practice is the universal, homogenous and long use of  legal regulations in the
certain area determined by the courts” 17. Due to Pukhta and Savighny the historical school of court has
drastically highlighted  the idea of judicial practice as the law form. The lawyers inspired by the reception
idea of Roman law cannot avoid the fact of existence of judicial law, however they admit the primacy of law
and habits over it. For example, according to Regelsberg, the judicial practice is the source of law though it
creates the legal norms of less importance.

For formation (providing) of homogenous judicial practice the case acquires significance if there is a
danger of divergence in judicial practice. Besides, the issue shall not be limited to the judgment given about
one particular issue. It shall be connected to the universal interests too. Unlike the civil code of practice of
German the civil code of practice of Georgia precisely defines and states the separate precondition of
permissibility as the difference of judgment of court of appeal from the practice of supreme court  of Georgia
available before. We should emphasize on the circumstance that we consider the practice applicable up to
this moment that enables to make the following decision: there should be in plate the judgment of supreme
court about the similar case; besides, the proof of the appealed judgment may become the basis for changing
the judicial practice.

In connection with the homogenous judicial practice the Supreme Federal Court of Germany has formed
the guidelines:

“Cassation for providing the homogenous judicial practice (civil code of practice of Germany, §543.2.1)
is permissible when the judgment of court of appeal is based on such violation of legal norm that may
damage the trust toward the court. For example: violation of universal equality, inadmissibility of bias or
main principles of proceedings.”18

“If in case of similar factual circumstances the court of appeal gives judgment that is different from the
judgment of the same level or superior court, only this circumstance yet cannot create the necessity of
permissibility of cassation for keeping the homogenous judicial practice. It is necessary to clarify whether
this is the case of divergence in legal issue or on the case of violation of legal norms.”19

“Divergence will be regarded as the basis of cassation permissibility only if by the moment of passing
the judgment  by the judging court the instance practice already exists from which the appealed judgment
has diverged.”20

Unlike civil code of practice of Georgia the civil code of practice if Germany does not consider the
proceeding violation as the separate precondition of cassation permissibility. It is included into general
basis of permissibility and in each particular case the courts shall assess the impact of violation over the
result of case.

In connection with the proceeding violations the Supreme Federal Court of Germany has explained:
“The basis of cassation permissibility is not the signature at the (collective) judgment of court of appeal

of the judge who has not participated in verbal judgment as far as the incorrect signing of judgment can be
corrected under the rule established by the article 319 of civil code of practice of Germany.”21

The judgment of court of appeal violates the principle of expressing its position by the court at hearing
and at the court if it is not excluded that in case of considering the arguments presented by the person the
court would have passed the other judgment. Violation of this principle  will not become the basis for

17 Compare with  Äåðíáóðã, Ï à í äåêò û, ò. I, ðóññê. ïåð., 1906, ñòð. 74.
18 Compare with the Decision of Supreme Federal Court of Germany, V ZR 291/02
19 Compare with the Decision of Supreme Federal Court of Germany, XI ZR 238/02
20 Compare with the Decision of Supreme Federal Court of Germany, XI ZR 193/02
21 Decision of Supreme Federal Court of Germany, VI ZR 309/02
22 Decision of Supreme Federal Court of Germany, V ZR 187/02
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cassation permissibility if after the legal examination of appeal it turns out that the judgment of court of
appeal is substantially right.”22

As a conclusion we should point out one significant fact: against the background of the traditional
dispute between the families of continental-European and common law, about the place and role of judgments
in legal system we should point out the fact that has recently become routine in German law: reference to
principles elaborated in judicial practice  in consequence of precise defining of norm increasingly occurs in
doctrinal works and on the other hand, for intensification of argumentation  in judgments the viewpoints
developed in theoretical jurisprudence are increasingly referred. We believe that such kind of tendency
would be interesting in Georgian reality too.

Appendix:
Verdict V ZR 75/02 of July 4, 2002 by the Supreme Federal Court of Germany.
The chamber of civil cases of Supreme Federal Court of Germany decided;
Not to uphold the revision against the refusal of cassation permission for the judgment of January 16,

2002 given by the chamber of civil cases of Munich supreme court of land.

Motives for Judgment

I
On June 10, 1998 under the notarized contract the plaintiff sold the plot of land to the defendant for

250.000 German marks as far as he/she faced the forceful auction by the creditor bank for execution of the
judgment. The plaintiff regarded that the contract was against the moral norms according to $138.1of civil
code of Germany as far as the market price of the plot of land clearly exceeded the price implied by the
contract of purchase and he/she believed that  the defendant had misused his poor financial  state and
scaring him/her with auctioning of the property the defendant committed pressure over him/her.

The land court did not uphold the admission suit brought with the motive of admission of contract as
abolished and the vindictive suit brought with the motive of returning the object.  The plaintiff‚s appealing
had no results and it was not upheld. The supreme land court  regarded the cassation as non-permissible.
The plaintiff appealed against the court‚s decision about non-permissibility of cassation.

II
1. The revision meets the formal preconditions of permissibility established under $544.1.-2of civil

code of practice of Germany but despite the plaintiff‚s viewpoints there is no basis of permissibility implied
under  $543.2.-1of civil code of practice of Germany.

For the purposes of this norm the case is of substantial significance if there should be solved such a
legal issue that requires clarification and is subject to it and if it is significant for solving the issue; besides,
it should be connected to the general public interests in terms of homogenous development and application
of law (compare BAG, NJW 1980, 1812, 1813; Musielak/Ball, ZPO, 3. Aufl., § 543 Rdn. 5 und 6). In this case
it is not necessary to clarify the following legal issue: In which cases the contract of purchase of real estate
may subject to the regulation of $138.1-of civil code of Germany (abolishment of deal because of misuse of
power) and in which cases can it be regarded as abolished. The chamber has considered this issue for a
number of  times during its many years practice (see BGHZ 146, 298) and it has declared that in each
particular case the judge considering the case should asses whether the moral norms are endangered when
there is great disproportion between the execution and responsive execution. In the revision it is not proved
that the case is not limited to one particular case and that it may trigger the court to review the practice, to
change or perfect its viewpoints.

2. Besides, there is no necessity for the supreme court to give the judgment for keeping the homogenous
judicial practice (civil code of practice of Germany §543.2.2)
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a) This basis of permissibility is in place when the court of appeal diverges from the decision of the
higher court, in particular, the Supreme Federal Court (see. Decision of Supreme Federal Court of Germany
29.05.2002, V ZB 11/02)  that was not true in this case. The divergence also occurs when the court of appeal
gives different decisions about the same legal issues (see Decision of Supreme Federal Court of Germany 89,
149). Such a circumstance is not evident according to the appeal. From the revision the following idea has
developed - the court of appeal has avoided and ignored the practice of the supreme court: to clarify what
is against the moral norms, according to $138.1 of German Civil Code the court should assess all the
circumstances of each case.

The person requiring the revision ignored the fact that the court of appeal has not avoided this practice
of the supreme court. The court of appeal has not established any of the legal principles in the decision that
will be against the practice developed in connection with the deal made by misusing of power by the
supreme court.

b) The basis of permissibility established by the  §543.2.2 of  Civil Code of practice of Georgia still exist
even if the assessment of the plaintiff that the decision of the court of appeal considering the practice of the
federal court  is illegal, is correct. Though in certain cases the misuse of legal norm may serve as the proof
for the cassation permissibility, but making of the incorrect decision by the court of appeal is not enough
(compare Musielak/Ball, aaO Rdn. 8). The basis of permissibility established under $543.2.2 of Civil Code of
Practice of Germany contributes to keeping the trust toward the justice as a whole system that means that
the violation while applying the legal norms  can become the basis for cassation permissibility only in case
if the whole homogeneity of judicial practice endangers, whether it is the repeating of the same mistake
(compare decision of Supreme Federal Court of Germany 29.05.2002, Hannich, in: Hannich/Meyer-Seitz,
ZPO-Reform 2002, § 543 Rdn. 23; Musielak/Ball, aaO Rdn. 8), loosing the trust of society toward the justice
system or the danger of symptoms (compare with  Zöller/Gummer, ZPO, 23. Aufl., § 543 Rdn. 13)  avoiding for
which it is necessary  for the supreme court to give the guiding, precedent decision. In this case there are no
circumstances like this.

c) The plaintiff indicates that the court of appeal has violated his/her right about objective and unbiased
proceeding. This circumstance is belongs to the basis of permissibility implied under §543.2.2 of Civil Code

of Practice of Germany  (compare with Musielak/Ball, aaO, Rdn. 3). Unlike §132,2.3 of law about the
administrative court hierarchy of Germany, the civil code of practice of Germany does not consider the
material norms and cassation permissibility in case of violation or process norms. The cassation proceeding
is permitted only if there are the preconditions considered  by law in place (compare with  Musielak/Ball, aaO
Rdn. 9). Despite of this violation of the main right , principle of proceeding may concern the public interests
as far as ignoring of this principles, particularly the principle of unbiased proceeding endangers the trust
toward the court (for details refer to Decision of Supreme Federal Court of Germany 4.07.2002, V ZB 16/02).

In particular case the decision of court of appeal is not given by violation of the principle of unbiased
proceeding. Ascertaining of the practice of supreme court by the plaintiff does not mean that  the court of
appeal has ignored this practice and it was motivated by the other viewpoints. This kind of conclusion is
groundless. In the decision of the court of appeal it is indicated that (though without quotation of precise
decision) - that the practice of the Supreme Federal Court  was not considered in terms of the deal made by
misusing of power.

The plaintiff protests the fact that the court of appeal has not considered  his/her explanation about the
further perspectives of construction in the plot of land though he/she seems not to remember that this
circumstance was not mentioned in the suit. The material relationships in the moment of making the contract
were decisive. The further development (construction) would have acquired significance if it had monetary
equivalent in civil daily life. But this was not evident after getting acquainted with the position of the
plaintiff.
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uwyebrivi qvemdebareobisa da gansjadobis
problema saqarTvelos saproceso

kanonmdeblobis Sesabamisad

saqarTvelos administraciuli saproceso kodeqsi saqarTvelos samoqalaqo saproceso
kodeqsis nawilia. isini erTian saproceso kanonmdeblobas qmnis. maT mier dadgenili
wesiT da farglebSi saerTo sasamarTloebis samoqalaqo da administraciuli
kolegiebisa da palatebis mosamarTleebi ganixilaven qvemdebare saqmeebs. miuxedavad
imisa, rom saqarTveloSi erTiani sasamarTlo sistema moqmedebs da specializebuli
sasamarTloebi ar arsebobs, saqmeTa ganxilvas Sesabamisi sasamarTloebi sxvadasxva
sferos mixedviT axorcieleben, Tumca maT Soris kompetenciis gamijvna, kerZod,
garkveva, romeli warmoadgens administraciuli samarTalwarmoebis wesiT gansaxilvel
da romeli _ samoqalaqo saqmes, rTuli da problematuria. kanonmdebelma airCia e.w.
dadebiTi taqsaciis meTodi da gansazRvra, Tu ra warmoadgens administraciuli
davis sagans (sask-is me-2 muxli) da romeli kategoriis saqmeebi samoqalaqo
samarTalwarmoebis gziT (sssk-is me-11 muxli). amasTan, samoqalaqo saproceso
kanonmdeblobisagan gansxvavebiT, administraciuli saproceso kodeqsis 2.2 muxli
administraciuli kategoriis saqmeTa met-naklebad dakonkretebul CamonaTvalsac
iZleva, magram sinamdvileSi imdenad mravalferovani da yovlismomcvelia sazogadoebrivi
urTierTobebidan warmoSobili samarTlebrivi problemebi, rom maTi ganxilva-gadawyvetac
samarTlis WrilSi aucilebelia. mocemuli kvlevis mizania am kuTxiT wamoWrili
mravali problemisa da specifikuri sakiTxebis Teoriuli TvalsazrisiT gamokvleva,
rac xels Seuwyobs praqtikis Semdgom daxvewasa da Camoyalibebas. amasTan, unda
aRiniSnos, rom winamdebare naSromis mizani ar aris martooden Teoriuli kvleva,
vinaidan igi problemis srul saxes ver warmoaCens, Tu gamokvleuli ar iqneba is
samarTlebrivi problemebi, rac sasamarTloebs konkretuli saqmis gadawyvetisas
praqtikaSi xvdeba. yovel konkretul SemTxvevaSi davaTa gamijvnisaTvis gadamwyvetia
is niuansobrivi niSan-Tvisebebi, rac kanonmdeblobaSi srulyofil asaxvas ver hpovebs.

uflebamosili sasamarTlos mier saqmeTa ganxilva e.w. `kanonieri sasamarTlos
problemas~ warmoSobs. mocemuli principi ganmtkicebulia rogorc saqarTvelos
konstituciis, ise _ sxvadasxva saerTaSoriso aqtiTac. ufleba kanonier sasamarTloze
samarTlebrivi saxelmwifos principis Semadgeneli nawili da konkretuli gamoxatulebaa.1

saerTo sasamarTloebis sistema, sasamarTloTa Sinaarsobrivi, teritoriuli da
instanciuri iurisdiqcia `saerTo sasamarTloebis Sesaxeb~ saqarTvelos organuli
kanoniTa da saproceso kodeqsebis Tanaxmad swored am moTxovnis safuZvelzea
gansazRvruli. saproceso kanonmdeblobis Sesabamisad, `sasamarTlos arakanonieri
Semadgenlobis~ mier saqmis ganxilva gamotanili gadawyvetilebis gauqmebis absolutur
safuZvels iZleva da igi yovelTvis kanonis darRveviT miRebulad iTvleba (sssk-is

1 ix. saqarTvelos konstituciis komentarebi _ adamianis ZiriTadi uflebani da Tavisuflebani, l.l.l.l.l.
izoria, k. korkelia, k. kublaSvili, g. xubua,izoria, k. korkelia, k. kublaSvili, g. xubua,izoria, k. korkelia, k. kublaSvili, g. xubua,izoria, k. korkelia, k. kublaSvili, g. xubua,izoria, k. korkelia, k. kublaSvili, g. xubua, `meridiani~, Tbilisi, 2005 w., gv. 363
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394-e muxli), vinaidan samoqalaqo saproceso da administraciuli saproceso
kanonmdeblobebi gansxvavebuli, maTTvis damaxasiaTebeli iseTi principebiT moqmedeben,
ramac, SesaZloa, saqmeze arsebiTad sxvagvari gadawyvetilebis gamotana gamoiwvios.

samarTlebrivi sivrce zogadad icnobs sasamarTlo sistemis or ZiriTad models:
saerTo iurisdiqciis (anglo-saqsursa) da mravlobiTi iurisdiqciis _ romanul-
germanuls (kontinenturs). orive modelisaTvis damaxasiaTebelia is, rom arsebobs
ramdenime saxis sasamarTlo organo, aseve, e.w kvazisasamarTlo, arasaxelmwifo,
sazogadoebrivi struqturebi, romlebic marTlmsajulebis zogierTi amocanis miRwevas
isaxaven miznad da Taviseburad wyveten mas.2

am or sistemas Soris gansxvaveba ZiraTadad ganisazRvreba imiT, rom anglo-saqsur
sistemaSi administraciul aqtebsa da yvela administraciul davaze sasamarTlo
kontrols axorcieleben saerTo sasamarTloebi, kontinenturi sistemis dros ki
sasamarTlo kontroli administraciuli sasamarTloebis mier xorcieldeba. Tavad
saerTo iurisdiqciis sistemaSi kontrolis 4 ZiriTadi modeli arsebobs: saerTo
sasamarTloebis eqskluziuri iurisdiqciis modeli, anglo-saqsonuri modeli da saerTo
sasamarTloebis sistemaSi specializebuli administraciuli samarTalwarmoebis modeli,
saerTo sasamarTloebis SigniT organizebuli specializaciis modeli.3 sagulisxmoa,
rom saqarTvelos sasamarTlo sistema zemoxsenebulTagan mesame _ saerTo sasamarTloebis
sistemaSi specializebuli administraciuli samarTalwarmoebis models  warmoadgens,
sadac, marTalia, erTiani sasamarTlo sistema arsebobs, magram erTiani sasamarTlo
sistemis SigniT samarTalwarmoeba specializaciis mixedviT sxvadasxva _ samoqalaqo,
administraciuli da sisxlis saproceso kodeqsebiT dadgenili wesiT mimdinareobs.

Cveni kanonmdeblobisagan gansxvavebiT, safrangeTis samoqalaqo samarTlis sasamarTlos
gacilebiT meti iurisdiqcias gaaCnia, vidre misi saxelwodeba migvaniSnebs, kerZod,
masSi Sedis ara marto samoqalaqo, aramed komerciuli, socialuri, sasoflo,
socuzrunvelyofisa da sxva samarTlidan warmoSobili saqmeebi, misi kompetencia
specifikur sferoebzec vrceldeba da moicavs sabaJo da fiskalur samarTals, arCevnebTan,
aseve‚ administraciul organosTan dakavSirebiT wamoWril davebs, Tu igi kerZo piris
statusiT moqmedebs.

germaniaSi gansxvavebuli sistemaa da arsebobs rogorc erTiani sistema, romelic
saerTo sasamarTlos _ kerZo davebis ganmxilvel da administraciul sasamarTloebisagan,
magram maTTan erTad Seqmnilia specialuri administraciuli iurisdiqciis mqone
administraciuli sasamarTloebi (socuzrunvelyofis, safinanso _ sagadasaxado da sabaJo,
disciplinuri (muSaksa da damqiravebels Soris warmoSobili davebi) da maT cal-calke
samarTalwarmoebis maregulirebeli kanonebi aqvT. germaniis kanonmdebloba ar icnobs
erTian aqts, romelic, struqturulad da uflebamosilebaTa gamijvnis TvalsazrisiT,
kompleqsurad ganixilavda sasamarTlo sistemis mowesrigebasTan dakavSirebul  yvela
sakiTxs. mis zogad mimarTulebebze germaniis ZiriTad kanonSia saubari, magram mainc
arsebobs sxvadasxva sasamarTloebis saqmianobis momwesrigebeli specialuri kanonebi
(mag. administraciuli sasamarTloebis Sesaxeb, samoqalaqo saproceso kodeqsi).

2 ix. o. melqaZe, b. dvalio. melqaZe, b. dvalio. melqaZe, b. dvalio. melqaZe, b. dvalio. melqaZe, b. dvali - ̀ sasamarTlo xelisufleba sazRvargareTis qveynebSi~, ̀ merani~, Tbilisi, 2000
w., gv. 69.
3 ix.  À.Í .  Êîçûðèí, Ì.À. Øòàòèíà  – Àäìèíèñòðàòèâíîå   ïðàâî  çàðóáåæíûõ  ñòðàí - Ìîñêâà, 2003 ã., ñòð. 185.
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germaniis kanonmdeblobis mixedviT, davis administraciulad miCnevisaTvis aucilebelia,
rom erT-erTi mxare mainc iyos sajaro uflebamosilebis matarebeli. specialur
administraciul-samarTlebrivi davebis (sagadasaxado, socialuri) ganxilva xdeba
gansakuTrebuli administraciuli samarTalwarmoebis wesiT.4

germaneli mecnieri oTmar iauernigis miTiTebiT, samarTalwarmoebis gamijvna ZiriTadad
gulisxmobs imis garkvevas, dava samoqalaqo-samarTlebrivia Tu administraciul-
samarTlebrivi. samoqalaqo-samarTlebrivi davebis ganxilva saerTo (samoqalaqo)
sasamarTloebis kompetencias ganekuTvneba da martivad wydeba sakiTxi, rodesac sadavo
samarTlebrivi urTierToba aSkarad saerTo (samoqalaqo) sasamarTloebis kompetencias
ganekuTvneba5. germaniis uzenaesi sasamarTlos gadawyvetilebebiT reglamentirebulia
iseTi sakiTxic, rodesac dava SesaZloa administraciuli kanonmdeblobidan gamomdinareobdes
da sajaro-samarTlebriv xasiaTs atarebdes, magram `sasamarTloebis mowyobis Sesaxeb~
kanonis Tanaxmad, rogorc gansakuTrebuli kompetencia, samoqalaqo-samarTlebrivi davebis
kategoriad iqnes miCneuli. niSandoblivia, rom aRniSnulis SesaZleblobas saqarTvelos
kanonmdebloba ar iZleva. Tu naTlad gamokveTili ar aris, dava gansjadobiT romeli
sasamarTlos kompetencias ganekuTvneba (samoqalaqos TuU administraciuls), maSin unda
gairkves, dava kerZo samarTals ganekuTvneba Tu sajaro samarTals. dava ar SeiZens
samoqalaqo-samarTlebriv Sinaarss mxolod imis gamo, rom igi qonebrivi xasiaTisaa,
magaliTad, sagadasaxado davebi. gansjadobis sakiTxze davis gadasaWrelad praqtikaSi
xSirad mimarTaven subordinaciis Teorias, romlis Tanaxmadac, dava samoqalaqo-samarTlebrivia,
Tu mxareebs erTmaneTis mimarT Tanabari uflebebi gaaCniaT, gansxvavebiT sajaro samarTlisagan,
romlis erTi mxare eqvemdebareba meores, Tumca mxolod es Teoria zemoxsenebuli
sakiTxis calsaxad gadasaWrelad sakmarisi ar aris, vinaidan igi ewinaaRmdegeba sajaro-
samarTlebrivi xelSekrulebis cnebas, romelic swored rom Tanasworuflebian pirebs
Soris ideba da aranairi daqvemdebareba maT Soris ar arsebobs. dava sajaro-samarTlebrivia
Tu kerZo samarTlebrivi, amis garkvevaSi xSirad im samarTlebrivi urTierTobis Sinaarsis,
safuZvlis dadgena gvexmareba, saidanac moTxovna warmoiSva.

davis sajaro samarTlebrivi xasiaTis gansasazRvrad sakmarisi ar aris mxolod is
garemoeba, rom erT-erTi mxare sajaro samarTlis subieqtia, vinaidan sajaro samarTlis
subieqti SeiZleba mxares warmoadgendes kerZo samarTlebriv urTierTobaSic, magaliTad:
Senobis daqiravebisas, kompiuteris yidvisas, rodesac ar xdeba sajaro uflebamosilebis
ganxorcieleba. meore mxriv, dava ar miiCneva samoqalaqo-samarTlebrivad mxolod imis
gamo, rom masSi kerZo pirebi monawileoben. kerZo samarTlis subieqtebs Soris urTierTobac
SeiZleba iyos sajaro-samarTlebrivi. magaliTad, dava damqiravebelsa da muSas Soris
sadazRvevo Senatanis odenobasTan dakavSirebiT. mag. germaniis kanonmdebloba
administraciul xelSekrulebad miiCnevs or kerZo samarTlis subieqts Soris dadebul
xelSekrulebas, Tu misi mizani sajaro samarTlebrivia, magaliTad, Tu Sps ̀ metropoliteni~
eleqtorenergiis miwodebis xelSekrulebas debs Sps ̀ eleqtosistemasTan~, udavoa, rom
deni metropolitens sajaro funqciis gansaxorcieleblad _ metros funqcionirebisTvis
sWirdeba. aseve, administraciulad miiCneva miwis ori mesakuTris xelSekruleba, sajaro
miznebidan gamomdinare, municipaluri wyalsacavis adcvis Taobaze. Cveni kanonmdebloba

4 ix. À.Í .  Êîçûðèí, Ì.À. Øòàòèíà , Àäìèíèñòðàòèâíîå   ïðàâî  çàðóáåæíûõ  ñòðàí - Ìîñêâà, 2003 ã., ñòð. 316.
5 ix. O. Jauernig – Zivilprozessrecht – München, 2003, s. 12-13.
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aRniSnuls ar iziarebs da administraciuli xelSekrulebis erT-erT monawiled (mxared)
upirobod administraciuli organos monawileobas moiTxovs (szak-is 65-e muxli).
germaniis federaciuli respublikis sakonstitucio sasamarTlos mier dadgenil iqna,
rom, Tu administraciuli aqti kerZo-samarTlebriv moTxovnas (samoqalaqo-samarTlebriv
urTierTobas) warmoSobs, moTxovna kerZo samarTlebriv xasiaTs inarCunebs da aRniSnuli
aqti samoqalaqo samarTalwarmoebis wesiT unda gasaCivrdes6.

konkretul SemTxvevebSi dava samoqalaqo sasamarTlos gansjadia Tu
administraciulis, gansakuTrebuli mniSvneloba eniWeba mosarCelis mier warmodgenil
mtkicebulebebsa da mopasuxis Sepasuxebas. aRniSnulTan dakavSirebiT mosarCelisa
da mopasuxis samarTlebriv Sexedulebas mniSvneloba ar aqvs. dauSvebelia, magaliTad,
sajaro samarTlebrivi davis miCneva kerZo samarTlebrivad maSinac ki, rodesac
mosarCele Tavis sajaro-samarTlebriv moTxovnas kerZo samarTlis normebze amyarebs,
mag. saxelmwifosagan gadasaxadis ukan dabrunebis moTxovna, usafuZvlo gamdidrebidan
gamomdinare, saqmis namdvil Sinaarss ver Secvlis. germaniaSi administraciul
sasamarTlos eqvemdebareba calkeuli samoqalaqo-samarTlebrivi davebis ganxilvac,
Tu isini uSualod administraciuli saqmidan gamomdinareoben.

germaniaSi, saqarTvelosagan gansxvavebiT, yoveli sasamarTlo TviTon wyvets, Tu ramdenad
eqvemdebareba esa Tu is sarCeli misi sasamarTlos gansjadobas. xsenebuli gadawyvetileba,
`prioritetulobis principidan~ gamomdinare, kanonier ZalaSi Sesvlis Semdeg sxva
sasamarTloebisaTvis savaldebulo Zalas iZens (`sasamarTloebis mowyobis Sesaxeb kanoni~
$17a I). sainteresoa, aRiniSnos, rom germaniis saproceso kanonmdeblobis Tanaxmad, Tu
warmoiSva dava da ver dadginda  gansjadi sasamarTlo, pirma Tavisi uflebebis dasacavad
SesaZlebelia saerTo sasamarTlos mimarTos, raTa piri dacvis gareSe ar darCes. germaniis
kanonmdeblobisaTvis damaxasiaTebelia aseve is, rom zemdgomi instanciis sasamarTlo,
romelic arsebiTi gadawyvetilebis kanonierebas ixilavs, saqmis ganmxilveli sasamarTlos
gansjadobas ar amowmebs, vinaidan qveda instanciis sasamarTlos mier am sakiTxze gamotanili
gadawyvetileba savaldebuloa sxva sasamarTloebisaTvis da am motiviT (gansjadobis
wesebis darRvevis gamo saqmis ganxilva arauflebamosili sasamarTlos mier) gadawyvetilebis
gauqmeba ar xdeba. aRniSnuli udavod mowmobs, rom gansjadobis Taobaze gadawyvetilebaTa
koncentracia pirveli instanciis sasamarTloebSi xdeba da aRniSnul gadawyvetilebas
zeda instanciis sasamarTloebisaTvis savaldebulo Zala aqvs. vfiqrob, aRniSnuli midgoma
ufro swori da daxvewilia, radgan saqarTvelos sinamdvileSi sasamarTloebs Soris
qvemdebareoba-gansjadobaze dava gvxvdeba yvela etapze da yvelaferze (sasarCelo gancxadeba,
saapelacio saCivari, kerZo saCivari, sarCelis uzrunvelyofis Sesaxeb gancxadeba, axlad
aRmoCenil an baTilad cnobis gancxadebebi da a.S.).

sasamarTlos qvemdebareobis sakiTxs exeba ruseTis federaciis saproceso kodeqsis 25-
e muxlic7. saqarTvelosagan gansxvavebiT ruseTis samoqalaqo saproceso kodeqsSi calke
Tavia daTmobili administraciuli samarTalwarmoebis wesiT gansaxilveli saqmeebisaTvis.8

administraciuli samarTalwarmoebis wesiT gansaxilvelia Semdegi saqmeebi: saarCevno da

6 ix.   O. Jauernig – Zivilprozessrecht – München, 2003, s. 12-13
7 ix.  È.Ï. Ãðèøèí, È.È. Ãðèøèíà,  Í . Ì .  Êîðøóí îâ , Ãðàæäàíñêèé ïðîöåññ, “Þðèñïðóäåíöèÿ“, Ìîñêâà, 2001 ã., ñòð.22.
8 unda aRiniSnos, rom 1999 wlamde, saqarTvelos kanonmdeblobac aseT models icnobda da saqarTvelos
samoqalaqo saproceso kodeqsis me-7 kari administraciul da saxelmwifoebrivi urTierTobebidan
warmoSobili saqmeebis ganxilvis Taviseburebebs amave kodeqsiT awesrigebda.
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sareferendumo uflebebis Sesaxeb;  gadasaxadebis dakisrebis Sesaxeb; administraciuli
organos an Tanamdebobis piris moqmedebis Sedegad pirTa uflebebis darRvevis Sesaxeb;
ruseTis teritoriidan gasvlasa an Semosvlaze uaris Tqmis Sesaxeb; normatiul-samarTlebrivi
aqtebis kanonierebis Sesaxeb. amave muxliT dadgenilia, rom sasamarTlo ixilavs sxva
saqmeebsac, romlebic administraciul-samarTlebrivi urTierTobidanaa warmoSobili da
romelTa ganxilvac sasamarTlos kompetencias ganekuTvneba. ruseTis administraciuli
kanonmdeblobisaTvis damaxasiaTebelia administraciul samarTalwarmoebaSi mxareTa morigeba,
Segebebuli sarCelis wardgena da sasarCelo moTxovnis gazrda an Semcireba ar daiSveba.9

administraciuli iusticiis yvela sistema aRiarebs, rom administraciul saqmeTa
ganxilva xdeba sasamarTlo procesis meSveobiT. procesis wamowyebis safuZveli
praqtikulad yvela sistemaSi erTnairia: 1. mmarTvelobis organos arakompetenturoba
administraciuli aqtis gamocemis Taobaze; 2. aqtis momzadebisa da gamocemis formalur-
samarTlebrivi moTxovnebis darRveva; 3. Tanamdebobrivi uflebamosilebis borotad
gamoyeneba; 4. kanonis faqtobrivi darRveva, Tumca, yvela qveynis kanonmdeboloba
aRniSnuls sxvadasxva formulirebis saxiT gvawvdis da gansxvavebulad ayalibebs.

uwyebrivi qvemdebareoba im uflebamosilebaTa erToblioba da farglebia, romelic
ama Tu im organos aqvs gansazRvruli,10 anu sasamarTlos uwyebrivi qvemdebareoba
kanoniT gansazRvrul im uflebamosilebaTa erTobliobaa, romelTa farglebSic
sasamarTlos SeuZlia miiRos da ganixilos saqmeebi. samoqalaqo saproceso kanonmdebloba
ganasxvavebs or erTmaneTTan dakavSirebul cnebas: uwyebrivi qvemdebareobas da
gansjadobas. sasamarTlos uwyebrivi qvemdebareoba pasuxobs kiTxvas, ganekuTvneba Tu
ara saqme saerTo sasamarTloebis kompetencias, xolo, Tu romelma sasamarTlom unda
ganixilos uwyebrivad saerTo sasamarTloebisadmi daqvemdebarebuli konkretuli
saqme, es sakiTxi SemdgomSi gansjadobis wesebis Tanaxmad dgindeba da am instituts
gansjadoba ewodeba. gansjadoba awesrigebs sasamarTloebisadmi uwyebrivad
daqvemdebarebuli saqmeebis ganawilebas calkeuli sasamarTloebis mixedviT (sssk-is
me-15-24-e muxlebi). Tu qvemdebareoba gulisxmobs sasamarTlos kompetenciis gamijvnas
sxva organoebis kompetenciisagan, gansjadoba niSnavs TviT sasamarTlo organoTa
sistemis SigniT kompetenciis gamijvnas calkeul sasamarTlo organoTa Soris.11

saqarTvelos saproceso kanonmdebloba mocemul sakiTxs terminologiuri
TvalsazrisiT  daxvewili da amomwuravia, vinaidan realurad arsebobs gansxvaveba im
saqmeebs Soris, romlebic saerTod ar SeiZleba ganxilul iqnes saerTo sasamarTloebis
mier da davebi, romlebic sasamarTlos mier ganxilvas eqvemdebareba, magram ara erTi,
aramed meore, konkretuli (Tbilisi, gori da a.S.) sasamarTlos mier. magaliTad, am
cnebaTa gasamijnad germanul iuridiul literaturaSi iyeneben iseT cnebebs, rogorebicaa
„gansjadoba obieqturi TvalsazrisiT”, rac im saqmeTa wres aRniSnavs, romlebic
SeiZleba ganxilul iqnes sasamarTlebis mier da „gansjadoba subieqturi TvalsazrisiT”,
rac niSnavs im saqmeTa wres, romelic konkretulma sasamarTlom unda ganixilos.
vfiqrobT, rom saqarTvelos kanonmdeblobam, germaniisa da sxva qveynebisagan gansxvavebiT,
am kuTxiT ufro marTebuli pozicia daiWira da sworad gamijna terminebi.

9 ix. È.Ï. Ãðèøèí, È.È. Ãðèøèíà, Í . Ì .  Êîðøóíîâ,Ãðàæäàíñêèé ïðîöåññ, “Þðèñïðóäåíöèÿ“, Ìîñêâà, 2001 ã., ñòð.116.
10 T. liluaSvili, v. xrustaliT. liluaSvili, v. xrustaliT. liluaSvili, v. xrustaliT. liluaSvili, v. xrustaliT. liluaSvili, v. xrustali, saqarTvelos samoqalaqo saproceso kodeqsis komentari, `sani~,
Tbilisi, 2004 w., gv.25.
11 ix. a. kobaxiZe,a. kobaxiZe,a. kobaxiZe,a. kobaxiZe,a. kobaxiZe, samoqalaqo saproceso samarTali, `saqarTvelos macne~, Tbilisi, 2003 w., gv. 254.
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saproceso kanonmdebloba icnobs ramdenime saxis gansjadobas: gvareobis (sagnobrivs),
teritoriuls, gansakuTrebuls, alternatiuls, qonebrivs, nivTobrivs da a.S. administraciul
da samoqalaqo sasamarTloebs Soris uflebamosilebaTa gamijvna gvareobiTi (sagnobrivi)
gansjadobis institutis mixedviT unda moxdes, Tumca, niSandoblivia, rom samoqalaqo
saproceso kodeqsis komentarSi avtori gvareobiT gansjadobis termins mxolod
administraciuli saproceso kodeqsis me-5, me-6 muxlebis debulebebs ukavSirebs. inga
Todria Tavis statiaSi administraciuli saqmeebis sagnobrivi gansjadobis cnebas iyenebs.12…
sssk-is komentarSi miTiTebulia, rom sasamarTlos uwyebrivi qvemdebareobis Semowmeba
SeuZliaT saapelacio da sakasacio sasamarTloebs Tavisi iniciativiT.13 aRniSnuli
naSromi administraciuli saproceso kodeqsis me-2 muxlSi CamoTvlil saqmeebsac
administraciuli sasamarTlosadmi qvemdebare saqmeebs uwodebs. amrigad, migvaCnia, rom
sask-is me-2 muxlis saTaurma unda ganicados sakanonmdeblo cvlileba da mas unda
ewodos _ „saerTo sasamarTloebisadmi uwyebrivad qvemdebare administraciuli saqmeebi”
nacvlad `sasamarTlos gansjadi administraciuli saqmeebisa~, vinaidan esaa udavod
uwyebrivi qvemdebareobis da ara gansjadobis sakiTxis Semcveli norma, vinaidan qvemdebareobis
an gansjadobis wesebis darRveviT sasamarTlos mier saqmeze gadawyvetilebis miReba
sxvadasxva procesualur Sedegs iwvevs: qvemdebareobis wesis darRveva gadawyvetilebis
gauqmebis absoluturi safuZvelia, xolo gansjadobis nirmebis ignorireba _ arakanonieri
sasamarTlo Semadgenlobisa da arauflebamosili sasamarTlos problemas warmoSobs.

saqarTveloSi gansjadobaze dava mxolod administraciuli palatis prerogativaa
(sask-is 26.3 muxli), rac cxadyofs, rom administraciuli sakasacio sasamarTlo qmnis
am mxriv praqtikas da mis mier miRebuli ganCineba samoqalaqo sasamarTlosaTvis
savaldebuloa, maSin, roca samoqalaqo saqmis ganmxilveli mosamarTle am mxriv
SezRudulia da sssk-is 24-e muxlis principidan gamomdinare. dava ar daiSveba.
xsenebuli muxli gansjadobis Sesaxeb davas sasamarTloTa Soris dauSveblad miiCnevs
da saqmis mimReb sasamarTlos avaldebulebs‚ ganixilos igi. sask-is 26-e muxli ki
sasamarTloTa Soris gansjadobis sakiTxzeAwarmoSobil davas exeba, Tumca Tu sasamarTlos
praqtikas gadavxedavT, udavod ikveTeba, rom saqarTvelos uzenaesi sasamarTlos
administraciul saqmeTa‚ palata sask-is 26.3 muxlis Tanaxmad, msjelobs rogorc
qvemdebareobis‚ ise _ gansjadobis sakiTxze. amasTan, unda aRiniSnos, rom sssk-is 24-e
muxlSic Sinaarsobrivad klasikur gansjadobazea saubari da ara qvemdebareobis sakiTxze.
sasamarTloTa Soris davis warmoSobis sakiTxTan dakavSirebiT problemurs warmoadgenda
is sakiTxi, hqonda Tu ara samoqalaqo  mosamarTles sask-is 26-e muxlis gamoyenebisa
da davis wamowyebis ufleba, magram aRniSnuli sakiTxi kanonmdebelma samoqalaqo
saproceso kodeqsis me-7 muxlis damatebis Sedegad (`saproceso samarTlebrivi analogia~)
daaregulira da dReisaTvis sadavo aRar aris.

sasamarTloebi ganixilaven administraciuli samarTlis kanonmdeblobidan gamomdinare
davebs. administraciuli samarTali aregulirebs vertikalur urTierTobebs, erTi
mxriv, saxelmwifosa da, meore mxriv, fizikur an iuridiul pirebs Soris. TeoriaSi
administraciuli samarTali ganimarteba rogorc dargi, romelic awesrigebs mxareTa

12 ix. i. Todriai. Todriai. Todriai. Todriai. Todria, administraciuli saqmeebis sagnobrivi gansjadoba _ `marTlmsajuleba da kanoni~
#4‚05, gv. 97.
13 ix. T. liluaSvili, v. xrustali,T. liluaSvili, v. xrustali,T. liluaSvili, v. xrustali,T. liluaSvili, v. xrustali,T. liluaSvili, v. xrustali, saqarTvelos samoqalaqo saproceso kodeqsis komentari, `sani~,
Tbilisi, 2004w.,gv. 25.



204

uTanasworobasa da daqvemdebarebaze damyarebul urTierTobebs. imis gasarkvevad, esa
Tu is sakanonmdeblo aqti ganekuTvneba Tu ara administraciul kanonmdeblobas, unda
dadgindes, Seicavs Tu ara igi administraciuli kontrolis ganxorcielebis gansxvavebul
da specialur normebs. administraciuli samarTlis ZiriTadi aspeqtebia: sajaro
interesi, Zalaufleba da daqvemdebareba, specialuri wesebis arseboba.

1997 wlis saqarTvelos samoqalaqo saproceso kodeqsis 11.1 muxlis Sesabamisad,
sasamarTlo ganixilavs saqmeebs darRveuli Tu sadavod qceuli uflebis, agreTve.
kanoniT gaTvaliswinebuli interesebis dacvis Sesaxeb, kerZod‚ samoqalaqo, saojaxo,
Sromis, saadgilmamulo, bunebrivi resursebis gamoyenebisa da garemos dacvis
urTierTobidan warmoSobil davebs moqalaqeebs, moqalaqeebsa da iuridiul pirebs,
agreTve‚ iuridiul pirebs Soris; saqmeebs sazogadoebriv da religiur organizaciebs
Soris davis Sesaxeb; udavo warmoebis saqmeebs; saqmeebs reketuli qonebis CamorTmevisa
da saxelmwifosaTvis gadacemasTan dakavSirebiT aS.

1999 wlis 23 ivliss saqarTvelos parlamentis mier miRebul iqna administraciuli
saproceso kodeqsi (igi ZalaSi Sevida 2000 wlis 1 ianvars), romelmac 1999 wlamde
samoqalaqo samarTlwarmoebis wesiT gansaxilveli saqmeebi calke gamoyo da misi
ganxilvis specifikuri wesi da pirobebi daadgina. xsenebuli kodeqsis Sesabamisad, es
kodeqsi gansazRvravs saerTo sasaamarTloebis mier administraciuli saqmeebis ganxilvisa
da gadawyvetis saproceso wesebs da Tu am kodeqsiT sxva ram ar aris dadgenili,
administraciul samarTalwarmoebaSi gamoiyeneba samoqalaqo saproceso kodeqsis
debulebani (1.2 muxli), rac gulisxmobs, rom xsenebuli kodeqsi, garkveulwilad,
samoqalaqo saproceso kodeqsis arsebiTi Semadgeneli nawilia, romelic administraciul
saqmeebs garkveuli specifikuri saproceso principebis Sesabamisad ganixilavs.

sask-is 2.1 muxlis (`sasamarTlos gansjadi administraciuli saqmeebi~) mixedviT,
`am kodeqsiT dadgenili wesiT saerTo sasamarTloSi ganixileba dava im samarTlebriv
urTierTobebTan dakavSirebiT, romlebic gamomdinareobs administraciuli samarTlis
kanonmdeblobidan. amave muxlis me-2 nawili administraciul davaTa CamonaTvals
moicavs da ganmartavs, rom sasamarTloSi administraciuli davis sagans SeiZleba
warmoadgendes: a)administraciul-samarTlebrivi aqtis Sesabamisoba saqarTvelos
kanonmdeblobasTan; b)administraciuli xelSekrulebis dadeba, Sesruleba an Sewyveta;
g)administraciuli organos valdebuleba zianis anazRaurebis, administraciul-
samarTlebrivi aqtis gamocemis an sxva raime qmedebis ganxorcielebis Taobaze;
d)Tanamdebobis piris, misi ojaxis wevris, axlo naTesavis an dakavSirebuli piris
qonebis kanoniereba. sasamarTloSi administraciuli samarTalwarmoebis wesiT ganixileba
aranebayoflobiTi fsiqiatriuli daxmarebis mizniT piris stacionarSi moTavsebis
saqme (21-e muxli) da igi magistrati mosamarTlis qvemdebarea (sask-is me-6 muxlis
`z~ qvepunqti). sask-s 2006 wlis 25 maisis kanoniT daemata VII3 Tavi _ ̀ administraciuli
samarTalwarmoeba ojaxSi Zaladobis aRkveTis, ojaxSi Zaladobis msxverplTa dacvasa
da  daxmarebasTan dakavSirebiT~.

sask-is 2.2 muxli konkretul, magram ara amomwurav CamonaTvals Seicavs da mis
areals 2.1 muxli mniSvnelovnad afarToebs _ administraciuli samarTalwarmoebis
wesiT gansaxilvelad miiCneva yvela dava, romelic administraciuli kanonmdeblobidan
gamomdinareobs. unda ganimartos, rom, `Tu sarCeli Seexeba prezidentis normatiul
administraciul-samarTlebrivi aqtis baTilad cnobas im safuZvliT, rom igi saqarTvelos
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konstitucias ewinaaRmdegeba, aRniSnuli saerTo sasamarTloebis qvemdebare araa da
misi ganxilva sakonstitucio samarTlawarmoebis wesiT unda moxdes. sxva SemTxvevaa,
roca imave aqtis baTilad cnobis safuZvlad miTiTebulia kanondarRveva, mocemuli
sarCeli administraciuli samarTalwarmoebis wesiT ganixileba~14.

sask-is 2.2 muxlis `b~ qvepunqtis Tanaxmad, administraciuli samarTalwarmoebiT
gansaxilvel davis sagans SeiZleba warmoadgendes administraciuli xelSekrulebis
dadeba, Sesruleba an Sewyveta. administraciul da samoqalaqo samarTlebriv
xelSekrulebebSi ganmasxvavebelia, moqmedebda Tu ara administraciuli organo sajaro
uflebamosilebis ganxorcielebis mizniT. mocemul SemTxvevaSi ganmsazRvrelia
xelSekrulebis mizani da arsebiTi araa mxareTa statusi, xelSekrulebis mizani ki
misi Sinaarsidan gamomdinare dgindeba. administraciul xelSekrulebasTan gvaqvs saqme,
roca is administraciuli samarTlis normebis Sesrulebas emsaxureba da individualuri
administraciul-samarTlebrivi aqtis gamocemis an sxva mmarTvelobiTi RonisZiebis
ganxorcielebis valdebulebas Seicavs15. szak-Si 2005 wlis 24 ivniss ganxorcielebuli
sakanonmdeblo cvlilebis Sesabamisad, samoqalaqo xelSekrulebebidan warmoSobili
davebis ganxilva, romlebSic erTi mxare administraciuli organoa, samoqalaqo
samarTalwarmoebiT gansaxilvelad iqna miCneuli. zogierTi qveynis kanonmdebloba
ganasxvavebs koordinaciul-samarTlebriv da subordinaciul-samarTlebriv
administraciul xelSekrulebebs. pirvelia, roca xelSekruleba ideba Tanabari uflebebis
mqone mxareebs, administraciul organoebs Soris, xolo subordinaciul xelSekrulebaSi
erT-erTi mxare daqvemdebarebulia meoreze16. administraciuli organo administraciuli
xelSekrulebis dadebisas ver imoqmedebs kerZo pirebisaTvis damaxasiaTebeli kerZo
avtonomiis TavisuflebiT, ramdenadac misi saqmianoba mimarTulia sajaro uflebamosilebis
ganxorcielebisaken da SezRudulia kanonis farglebiT, specialuri uflebaunarianobiT.
samoqalaqo-samarTlebrivi da administraciul-samarTlebrivi xelSekrulebebi gamijnulia
swored ̀ sajaro uflebamosilebis~ ganxorcielebis niSniT, xelSekrulebis samarTlebriv
bunebas gansazRvravs misi mizani. mag. saqarTvelos uzenaesi sasamarTlos erT-erT
ganCinebaSi ganimarta, rom, marTalia, sadavo iyo privatizaciis xelSekrulebis baTilad
cnoba, magram mis kontrahentebs fizikuri piri da sabinao-samSeneblo kooperativis
sabinao-saeqsploatacio ubani warmoadgenda da vinaidan es ukanaskneli administraciuli
organos statusiT ar sargeblobda, mis mier dadebuli xelSekruleba administraciul
xelSekrulebad ver miiCneoda.

sask-is 2.2 muxlis `g~ qvepunqtis Tanaxmad, administraciuli samarTalwarmoebiT
gansaxilveli davis sagans SeiZleba warmoadgendes administraciuli organos valdebuleba
zianis anazRaurebis, administraciul-samarTlebrivi aqtis gamocemis an sxva raime
qmedebis ganxorcielebis Taobaze. aRniSnulTan dakavSirebiT, sasamarTlo iyenebs rogorc
saqarTvelos samoqalaqo kodeqsis 1005-e, ise szak-is 207-208-e muxlebs da calsaxad
aRiarebs princips: Tavisi uflebamosilebis ganxorcielebisas sajaro moxelis mier
miyenebul zianze pasuxismgebelia saxelmwifo. SemdgomSi  saxelmwifos SeuZlia aRniSnul

14 ix. i. Todriai. Todriai. Todriai. Todriai. Todria, administraciuli saqmeebis sagnobrivi gansjadoba – `marTlmsajuleba da kanoni~ _
#4‚05, gv.101.
15 ix. p. turava,p. turava,p. turava,p. turava,p. turava, mosazrebebi zogad administraciul da administraciul saproceso kodeqsebSi
Setanili cvlilebebis Sesaxeb _ `marTlmsajuleba da kanoni~ _ #4‚05, gv.88.
16 ix. À. Í .  Ê îçûðèí, Ì.À Øòàòèíà , Àäìèíèñòðàòèâíîå   ïðàâî  çàðóáåæíûõ  ñòðàí - Ìîñêâà, 2003 ã.,ñòð. 153.
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zianze moxeles regresiis wesiT edavos da es saqmec sask-is 2.2 muxlis ̀ g~ qvepunqtiT
reglamentirebul davad miiCneva. sasamarTlo praqtikis mixedviT, administraciuli
sasamarTlos qvemdebarea iseTi davac, roca, mosarCeled, mag. erovnuli banki gamodis
Tavisi TanamSromlebis mimarT, romlebmac sajaro uflebamosilebis ganxorcielebisas
Tanxa daitaces. amave punqtis Sesabamisad, `administraciuli wesiT ganixileba davebi
administraciuli xelSekrulebis SeusruleblobiT administraciuli organosadmi
miyenebuli zianis anazRaurebis Sesaxebac~17. sasamarTlos mier ganmartebulia, rom
zianis anazRaurebis Sesaxeb davis SemTxvevebSi xSir SemTxvevaSi SesaZlebelia, davis
sagans warmoadgendes SromiTi movaleobis Sesrulebisas muSakis janmrTelobisaTvis
mizenebuli zianis anazRaureba, zedmetad gadaxdili Tanxis ukan dabruneba da zianis
anazRaureba, administraciuli organos kuTvnili avtosatransporto saSualebis
eqspluataciis Sedegad miyenebuli zianis anazRaureba, aRmasruleblis mimarT zianis
anazRaureba da a.S. aseTi sarCelisaTvis damaxasiaTebelia, rom mopasuxes saxelmwifo
organo warmoadgens, xolo uSualod zianis mimyenebeli moxele procesSi savaldebulo
mesame piradaa CarTuli. amasTan, mosarCelis mier sarCelis safuZvlad miTiTebuli
samoqalaqo kodeqsis 1005-e muxli ar cvlis gansjadobis sakiTxs. praqtikaSi gvxvdeba
iseTi gadawyvetilebebic, roca zianis anazRaurebis Taobaze warmoSobili saqmeebi
miCneul iqna samoqalaqo davad im motiviT, rom administraciuli organos mimarT
zianis anazRaurebis moTxovnis safuZveli iyo samoqalaqo kodeqsis normaTa darRveva,
mag., ss `WiaTurmSenma~ sarCeli aRZra garemosa da bunebrivi resursebis dacvis
saministros imereTis sammarTvelos mimarT da moiTxova Tanxis dakisreba. am SemTxvevaSi
sarCelis safuZvels warmoadgenda daqiravebuli nivTis daubruneblobis gamo warmoSobili
zianis anazRaurebis moTxovna, rac samoqalaqo kanonmdeblobidan gamomdinareobda (susg
adm. saqmeebze. saqme #bs-1112-691(k.s-05), 07.09.05).

sask-is 2.2 muxlis `g~ qvepunqti aseve iTvaliswinebs administraciuli organos
valdebulebas raime qmedebis ganxorcielebis Taobaze. aRniSnulze arsebobs azrTa
sxvadasxvaoba. nawili Tvlis, rom administraciuli organos nebismieri qmedeba, Tundac
samoqalaqo kodeqsiT regulirebuli, mainc administraciuli wesiT unda iqnes ganxiluli,
xolo meore jgufis mosazrebiT, rom am wesiT ganixileba mxolod is qmedeba,
romelic sajaro uflebamosilebis ganxorcielebas ukavSirdeba (mag. administraciuli
organos mier sajaro informaciis gacemaze uaris Tqma).

saqarTvelos sakanonmdeblo sivrcisaTvis mniSvnelovan siaxles warmoadgens magistrati
mosamarTlis institutis SemoReba. `saerTo sasamarTloebis Sesaxeb~ kanonis me-14
muxlis Tanaxmad, magistrati mosamarTlea raionuli (saqalaqo) sasamarTlos mosamarTle,
romelic Tavis uflebamosilebas axorcielebs raionuli (saqalaqo) sasamarTlos
samoqmedo teritoriaze arsebul administraciul-teritoriul erTeulSi. amave kanoniT
ganmartebulia, rom raionuli (saqalaqo) sasamarTlo aris pirveli instanciis sasamarTlo,
romelic mis gansjadobas mikuTvnebul saqmeebs saproceso kanonmdeblobiT dadgenili
wesis Sesabamisad ganixilavs erTpirovnulad an kanoniT gaTvaliswinebul SemTxvevebSi
_ 3 mosamarTlis SemadgenlobiT, xolo magistrati mosamarTle saqmes ganixilavs
erTpirovnulad (15.2 muxli). aRniSnuli ganpirobebulia imiT, rom magistrati mosamarTlis

17 ix. m. vaCaZe, i. Todria, p. turava, n. wkeplaZem. vaCaZe, i. Todria, p. turava, n. wkeplaZem. vaCaZe, i. Todria, p. turava, n. wkeplaZem. vaCaZe, i. Todria, p. turava, n. wkeplaZem. vaCaZe, i. Todria, p. turava, n. wkeplaZe, saqarTvelos administraciuli saproceso kodeqsis
komentari, Tbilisi, 2005 w., gv.23.
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gansjadi saqmeebi naklebi samarTlebrivi problemis Semcvelia da gansakuTrebuli
sirTuliT ar xasiaTdeba, Tumca saqarTvelos uzenaesi sasamarTlos mier momzadebuli
rekomendaciis Sesabamisad iseT mniSvnelovan sapensio davaze, rogoric iyo saqarTvelos
uzenaesi sasamarTlos yofili  mosamarTlis _ a. x-s dava socfondis winaaRmdeg
samidReSio pensiis daniSvnis Taobaze, precedentuli mniSvnelobis gamo, ganxilul
unda iqnes sami mosamarTlis SemadgenlobiT, miuxedavad administraciuli saproceso
kodeqsis me-6 muxlis `g~ qvepunqtisa.

magistrati mosamarTleebis  gansaxilveli saqmeebis amomwurav CamonaTvals sssk-
is me-14 muxli da sask-s me-6 Seicavs. magistrati mosamarTleebi jer saqarTvelos
sasamarTlo sistemas ar hyavs da yvela saqmis ganxilva, Cveulebriv, raionuli
sasamarTlos mosamarTlis mier xdeba. SemdgomSi aRniSnuli sistemis danergva, Cveni
azriT, kidev ufro gaarTulebs gansjadobis sakiTxis garkvevas da Tu axla or
sasamarTlos _ administraciul da samoqalaqo sasamarTloebs Soris xdeba gansjadoba-
qvemdebareobis sakiTxze warmoSobili davebis gadawyveta, mocemuls kidev erTi rgoli
_ magistrati mosamarTlis gansjadi saqmeebis sakiTxic daemateba, rac am sferoSi
did sirTulesa da gaugebrobas warmoSobs. migvaCnia, rom mosamarTlisa da magistrati
mosamarTlis gansaxilveli saqmeebis gamijvnam kidev ufro gaamZafra uflebamosili
sasamarTlos mier saqmis ganxilvis sakiTxis problemuroba, kerZod, Tu magistrati
mosamarTlis qvemdebare saqme ganixila mosamarTlem SeiZleba dadges sakiTxi saqmis
arakanonieri sasamarTlos ganxilvis Sesaxeb da gauqmdes igi.

samarTlebrivi TvalsazrisiT, sainteresoa, rogor unda moxdes erTi sasamarTlos
mier meorisaTvis saqmis gansjadoba-qvemdebarobiT gadacema. magaliTad, samoqalaqo
mosamarTlem Tavad unda daadginos, saqme administraciuli wesiT gansjadia, Tu magistrati
gansaxilvleli. amasTan, albaT, warmoiSoba gansjadobis problemac Tavad erTi sasamarTlos
SigniT, magaliTad, SesaZloa Tbilisis saqalaqo sasamarTlos mosamarTleebi ver SeTanxmdnen‚
esa Tu is sarCeli magistrati mosamarTlis gansjadia Tu mosamarTlis. sainteresoa,
aRniSnuli sakiTxi rogor daregulirdeba da ra saxes miiRebs. vfiqrobi raionuli
(saqalaqo) sasamarTlos mosamarTlis ganCineba saqmis magistrati mosamarTlisaTvis
gadacemis Sesaxeb savaldebulo unda iyos Sesasruleblad, raTa am sakiTxze dausrulebelma
davam sasamarTlo sistemis efeqtur da droul funqcias xeli ar SeuSalos.

Teoriulad rTuli gasamijnia, ra kategoriis dava warmoadgens administraciuli
wesiT gansjad saqmes da romeli ganixileba samoqalaqo samarTalwarmoebis wesiT.
ZiriTadad, damkvidrebulia ori kriteriumi, kerZod, dava unda gamomdinareobdes
administraciuli kanonmdeblobidan  an davis sagans unda warmoadgendes sask-is 2.2
muxliT gaTvaliswinebuli konkretuli SemTxveva. niSandoblivia, rom am muxlis
pirveli nawili zogad debulebas Seicavs da yvela administraciuli kanonmdeblobidan
warmoSobil davas administraciuli wesiT gansaxilvelad miiCnevs, xolo 2.2 muxli
konkretul, SesaZlo SemTxvevebs exeba, Tumca igi ar SeiZleba amomwurav CamonaTvalad
miviCnioT. xsenebuli muxlis pirveli da meore nawilebi erTmaneTs avseben da maTi
gamoyeneba da ganmarteba mTlianobaSi xdeba. 2.2 muxlis gramatikuli TvalsazrisiT
swori, magram Sinaarsobrivad daukonkretebelia.

saqmis administraciulad miCnevisaTvis meore savaldebulo pirobaa davaSi erT-
erT mxared administraciuli organo monawileobdes (e.w. ̀ samarTalsubieqtobis principi~).
xsenebuli ori kriteriumi: davis administraciuli (sajaro) xasiaTi da
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samarTalurTierTobaSi administraciuli organos upirobo monawileoba mxolod ZiriTadi
ganmsazRvrelia davis administraciul Tu samoqalaqo davad miCnevisaTvis da yoveli
konkretuli saqmis niuansobrivi specifikis gaTvaliswinebiT, SesaZloa, erTi SexedviT
analogiuri, erTgvarovani saqme sxvadasxva sasamarTlos qvemdebared iqnes miCneuli.
swored aRniSnuli ganapirobebs im garemoebas, rom sasamarTlo praqtika  msgavsi
saqmeebis ganxilvisas qvemdebareobis sakiTxze sxvadasxva gadawyvetilebas iRebs. amdenad,
Cveni azriT, aRniSnuli sakiTxi sakanonmdeblo TvalsazrisiT ufro metad unda iyos
reglamentirebuli da sasamarTlos misi ganvrcobiTi ganmartebis saSualeba naklebad
hqondes, rac metad Seuwyobs xels erTgvarovani praqtikis Camoyalibebas.

niSandoblivia isic, rom davaSi administraciuli organos monawileoba, davis
administraciul xasiaTTan erTad, saqmis administraciuli wesiT gansaxilvelad
miCnevisaTvis fakultatur winapirobebs warmoadgens.  araerTi saqme daubrunebia
uzenaesi sasamarTlos administraciul saqmeTa palatas samoqalaqo palatisaTvis
gansjadobiT gansaxilvelad mxolod im motiviT, rom masSi mxared administraciuli
organo ar monawileobda.18 mocemul SemTxvevaSi, marTalia, udavod saxeze iyo
administraciuli dava, magram saqmeSi saTanado mopasuxe _ administraciuli organo
ar iyo CarTuli. amdenad, SeiZleba vivaraudoT, rom igive sarCeli samoqalaqo kolegiaSi
dabrunebis Semdeg, Tu dazustdeba da sasamarTlos mier dakonkretdeba saTanado
mopasuxis vinaoba, kvlav administraciul kolegias gadaecema gansjadobiT gansaxilvelad,
vinaidan aRniSnuli procesualuri uzustobis gasworebis Sedegad igi klasikur
administraciul davad Camoyalibdeba. Cveni azriT, saqmis ganxilvis ekonomiurobis
principis gaTvaliswinebiT, umjobesi iqneboda, dava uSualod gansjad sasamarTlos
gadascemoda Sesabamisi miTiTebebiT, romelic procesualur xarvezs Tavad gamoasworebda
da ganixilavda Sinaarsobrivad  udavod mis qvemdebare saqmes.

davaTa sagnobrivi gansjadobis principis safuZvelze gamijvna Teoriulad ramdenime
aspeqtzea damokidebuli, kerZod: Tu samoqalaqo procesis dros sasamarTlo eyrdnoba
mosarCelis mier warmodgenil saqmis viTarebas, e.w. ̀ damajereblobis Teorias~, administraciuli
samarTalwarmoebis dros Semodis e.w. `mtkicebulebaTa Segrovebis Teoria~ da xdeba
saqmis realuri viTarebis gamokvleva-aRqma mosamarTlis mier. am SemTxvevaSi arsebiTi
mniSvneloba  ar  eniWeba  imas, Tu rogor aqvs mosarCeles sarCelis safuZveli
formulirebuli. samarTalurTierTobis sajaro Tu kerZo davad miCnevisaTvis ganmsazRvrelia
ara sarCelis miznis (procesis miznis), e.i. moqmedebis an umoqmedobis samarTlebrivi
xasiaTi, rasac sarCeli isaxavs miznad, aramed mniSvnelovania mxolod samarTlebrivi
urTierTobis gansazRvra, Tu saidan warmoiSva sarCelis moTxovna, romel sferoSi _
sajaroSi Tu kerZoSi udevs safuZveli samarTlebriv urTierTobas. mag. germaniis samarTlebriv
doqtrinaSi gabatonebulia azri, rom gadamwyvetia is faqti, Tu visi interesebis sasargeblod
moxda kanonis normis daweseba, calkeuli moqalaqis Tu sazogadoebis (e.w. `interesebis
Teoria~), an romeli subieqtebi monawileoben samarTlebriv urTierTobebSi (e.w. ̀ subieqtebis
Teoria~). arsebobs e.w. ̀ mikuTvnebis Teoriac~, romlis mixedviTac‚ mniSvnelovania‚ gairkves,
administraciuli organo Tanamdebobrivi uflebamosilebis Sesabamisad moqmedebda Tu ara.
amasTan, gadamwyvetia, ras eqvemdebareba saqmis viTareba, samarTlis ZiriTad principebs,
romlebic yvelas exeba, Tu saxelmwifos gansakuTrebul samarTals.

18 ix. susg adm. saqmeebze. saqme #bs-201-191(g-06) 24.5.06.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

209

dava yovelTvis sajaro-samarTlebrivad miiCneva, Tu mxareebi davis saganTan mimarTebaSi
erTmaneTisadmi saxelmwifo-administraciul daqvemdebarebul urTierTobaSi imyofebian.
samarTalurTierTobis sajaro xasiaTisaTvis sakmarisi ar aris, rom RonisZieba sajaro
amocanis an sajaro miznis Sesrulebas emsaxurebodes, vinaidan sajaro amocanebi
SesaZlebelia Sesruldes kerZo samarTlis saSualebebiTa da formebiT, rasac Sedegad
mosdevs is, rom aqedan warmoSobili davebi samoqalaqo sasamarTlos mier gansaxilvelad
gadaiqceva. mag. sajaro-samarTlebriv davad unda iqnes miCneuli, Tu saxelmwifo
qmedebiT ilaxeba kerZo pirTaA uflebebi (mag. Rirsebis Semlaxavi gamonaTqvamebi
sajaro-samarTlebrivi radiomauwyeblobis gadacemis farglebSi). am qmedebis aRkveTis
moTxovna kvalificirdeba rogorc sajaro-samarTlebrivi, vinaidan is asrulebs sajaro-
samarTlebrivi Sedegebis aRkveTasTan (likvidaciasTan) dakavSirebul  moTxovnas.

saproceso kanonmdeblobaSi metad mniSvnelovani da rTulia sakiTxi, rodesac arsebobs
kombinirebuli sasarCelo moTxovna da warmoSobili samarTlaurTierToba regulirdeba
ara mxolod administraciuli, aramed samoqalaqo kanonmdeblobis Sesabamisadac. vTvli,
rom aseT SemTxvevaSi unda gairkves, ra aris pirveladi moTxovna da ra Tanmdevi, misgan
gamomdinare samarTlebrivi Sedegi da uflebamosili sasamarTlos sakiTxic amis mixedviT
ganisazRvros.19 aseve, metad aqtualuria sakiTxi, roca saqme administraciul da
samoqalaqo davebad iyofa da xdeba maTi an sxvadasxva sasamarTloSi gadagzavna
gansjadobis wesiT an erTi saqmis SeCereba meoris damTavrebamde. migvaCnia, rom aRniSnuli
procesualuri institutebi Zalzed rTul problemas qmnis, ris gamoc mocemuli
sakanonmdeblo reglamentaciis gziT unda mowesrigdes da roca gairkveva pirveladi
da Tanmdevi moTxovna, ZiriTadi davis Sesabamisad am samarTalwarmoebis wesiT unda
moxdes sarCelis mTlianobaSi ganxilvac, vinaidan xSirad sasamarTloebis mier ori
gansxvavebuli Sinaarsis gadawyvetileba miiReba, romlebic  sxvadasxva faqtobriv
garemoebebs miiCneven dadgenilad da erTmaneTs ewinaaRmdegebian, rac davis dasrulebis
Semdeg maT aRsrulebasa da sasamarTlos wesiT pirisaTvis miniWebuli Tu aRdgenili
uflebis realizacias faqtobrivad SeuZlebels xdis.

sasamarTlo praqtikis analizi cxadyofs, rom udavod erTgvarovani praqtikaa
Camoyalibebuli Semdeg sakiTxebze:

saqme administraciul-samarTlebrivad miiCneva, Tu igi gamomdinareobs administraciuli
samarTlis kanonmdeblobidan an/da saxezea sask-is 2.2 muxlSi mocemuli konkretuli
romelime SemTxveva, amasTan, davaSi erT-erT mxared monawileobs administraciuli
organo. sainteresoa sakasacio sasamarTlos 29.11.05 wlis #568-154(g-05) ganCineba,
romliTac ganmartebulia Semdegi: sarCeli aRZra Sps `gazmSenma~ ss `saqgazisa~ da
saqarTvelos energetikis saministros winaaRmdeg da ss `saqgazis~ mier bunebriv
gazze sabiTumo fasis gazrdis Sedegad  misTvis miyenebuli zianis anazRaureba
moiTxova. sasamarTlom miiCnia, rom ss `saqgazis~ mier bunebriv gazze sabiTumo fasis
daweseba mis mier sajaro uflebamosilebis ganxorcielebas ar warmoadgenda. mas im
droisaTvis bunebriv airze sabiTumo fasebis regulirebis uflebamosileba delegirebuli
ar hqonda, ris gamoc igi am konkretul situaciaSi administraciuli organo ar iyo
da dava kerZo subieqtebs Soris warmoSobilad miiCneoda.

samarTalsubieqturobis principidan gamomdinare, davis administraciul-samarTlebrivad
miCnevis erT-erT pirobaa davaSi administraciuli organos monawileoba, Tumca martooden

19 ix. susg adm. saqmeebze. saqme #bs-1357-932(g-05) 26.10.05, #bs-1403-978(g-05) 28.12.05.
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es sakmarisi ar aris da Tavs iCens meore savaldebulo winapiroba _ samarTalurTierTobis
administraciuli xasiaTi. amdenad, udavod dadgenilia, rom urTierToba administraciuli
kanonmdeblobidan unda gamomdinareobdes. samarTalurTierToba, romelSic Tundac erT-
erTi mxare administraciuli organoa, warmoSobilia samoqalaqo samarTlebrivi (kerZo)
urTierTobebidan da samoqalaqo saproceso kodeqsis me-11 muxlidan gamomdinareobs,
samoqalaqo samarTalwarmoebis wesiT unda iqnes ganxiluli.

saqmis warmoebis ganaxlebis Sesaxeb gancxadebis gansjadobis sakiTxze sasamarTlom
miiCnia, rom igi Setanil unda iqnes im sasamarTloSi, romelmac miiRo gadawyvetileba.
erT-erT davaze sakasacio sasamarTlom ganmarta, rom sarCelis uzrunvelyofis
Sesaxeb gancxadeba im sasamarTlos qvemdebarea, romelic ixilavs Tavad sarCels.20

administraciuli organos mier piris samuSaodan gaTavisuflebis Sesaxeb dava
administraciuli, kerZod, `sajaro samsaxuris Sesaxeb~ kanonidan gamomdinareobs da
administraciuli wesiT ganixileba, xolo dava, romelic kerZo subieqtsa da fizikur
pirs Sorisaa warmoSobili, ZiriTadad, ̀ Sromis kanonTa kodeqsis~ Sesabamisad samoqalaqo
samarTalwarmoebis wesiTaa gansaxilveli. xSiria SemTxvevebi, rodesac aseTi dava
`mewarmeTa Sesaxeb~ kanonidan gamomdinareobs.

mniSvnelovania saxelmwifo universitetebsa (maT Soris _ Tsu-s) da sajaro samarTlis
iuridiuli pirebis (mag. skolis, socfondi da .a.S) mimarT samuSaoze aRdgenis Taobaze
warmoSobil saqmeebze damkvidrebuli praqtika. vfiqrob, sasamarTlo praqtika am mxriv
kanonmdeblobis moTxovnebs ewinaaRmdegeba. xsenebuli subieqtebis monawileobiT arsebul
davebze erTmniSvnelovnad aris ganmartebuli, rom masze ara `sajaro samsaxuris Sesaxeb~
kanoni, aramed ̀ Sromis kanonTa kodeqsi~ vrceldeba, magram davis sagnad aRiarebulia piris
gaTavisuflebis Sesaxeb miRebuli individualuri administraciul-samarTlebrivi aqtis
kanoniereba (saqme#bs-1621-1195(k-05), 02.05.06), maSin, roca individualuri administraciul-
samarTlebrivi aqtis erT-erT ZiriTad elementad, szak-is me-2 muxlis Sesabamisad, miCneulia
misi gamocema administraciuli kanonmdeblobis safuZvelze, `Sromis kanonTa kodeqsi~ ki,
gansxvavebiT ̀ sajaro samsaxuris Sesaxeb~ kanonisa, udavod ar warmoadgens administraciul
kanonmdeblobas. Sesabamisad, Tavad muSakis gaTavisuflebis Sesaxeb brZanebac, miuxedavad
formaluri msgavsebisa, individualur administraciul-samarTlebriv aqtad ar unda CaiTvalos.
migvaCnia, rom 2005 wlis 24 ivnisis sakanonmdeblo cvlilebebis Sedegad, szak-is 651-e
muxlma SemoiRo ra `administraciuli organos mier dadebuli kerZo-samarTlebrivi
xelSekrulebis~ cneba, SesaZlebeli gaxda sajaro samarTlis iuridiul pirebis winaaRmdeg
samuSaoze aRdgenis Sesaxeb warmoSobili davebis swored am muxlis Sesabamisad, rogorc
administraciuli organos mier dadebuli samoqalaqo-samarTlebrivi xelSekrulebis Taobaze
warmoSobilis, samoqalaqo samarTalwarmoebis wesiT ganxilva.

sarCelebi, romlebic aRZrulia sajaro reestris erovnuli saagentos saregistracio
samsaxuris mimarT Senoba-nagebobebis an miwis nakveTis sajaro reestrSi registraciis
moTxovnaze, administraciul davadaa miCneuli im motiviT, rom arsebobs administraciuli
organosaTvis qmedebis _ registraciis davaleba (#bs-49-49(g-06), 27.01.06). aq
ganmsazRvrelia, romeli kanonmdeblobis Sesabamisad evaleba sajaro reestrs registraciis
ganxorcieleba. administraciul davad miiCneva, Tu sarCelis sagania reestris Canaweris
gauqmeba  da sajaro reestrSi uZravi nivTis mosarCelis saxelze registracia. sxva
SemTxvevaa da samoqalaqo wesiT ganixileba, roca sarCelis ZiriTad moTxovnas

20 ix. susg adm. saqmeebze. saqme #bs-38-38(g-05), 22.3.06.
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warmoadgens ara uZravi nivTis registraciis sakiTxi, aramed uZravi nivTis mesakuTred
cnoba _ sakuTrebis uflebis aRiareba, xolo amis Sesabamisad sajaro reestrSi
registracia Tanmdevi Sedegia.

erT-erT ganCinebaSi sasamarTlom ganmarta, rom sakomlo wignSi Canaweri,
samarTlebrivad teqinventarizaciis biuroSi an sajaro reestrSi registraciis msgavsia,
romelsac uflebawarmomqneli damoukidebeli mniSvneloba ar aqvs. davTarSi
registraciis samarTlebrivi Sinaarsi determinirebulia uflebis warmomqmneli kerZo-
samarTlebrivi xasiaTis materialur-samarTlebrivi, qonebriv-saojaxo urTierTobebiT
da igi samoqalaqo wesiT unda iqnes ganxiluli. amrigad, saqmeTa administraciul Tu
samoqalaqo davad miCnevisaTvis ganmsazRvrelia, aRniSnuli qmedebis ganxorcieleba
administraciul organos romeli kanonmdeblobis Sesabamisad evaleba.

sasamarTlo praqtikis Tanaxmad, reabilitirebuli pirisaTvis ukanono msjavrdebis,
sisxlis samarTlis pasuxisgebaSi ukanonod micemis, aRkveTis RonisZiebis saxiT
patimrobis an gausvlelobis xelwerilis ukanonod gamoyenebis, patimrobis an
gamasworebeli samuSaos saxiT administraciuli saxdelis arasworad dakisrebis
Sedegad miyenebuli zianis anazRaurebaze sarCelebi sisxlis samarTlis
samarTalwarmoebis wesiT ganixileba.

sasamarTlo samoqalaqo samarTalwarmoebis wesiT gansaxilvelad miiCnevs arbitraJis
winaaRmdeg mimarTul davebs da Tvlis, rom mocemul SemTxvevebSi davis sagania
arbitraJis gankargulebis gauqmebis moTxovna. aRniSnuli dava ar warmoadgens
administraciuls, radgan arbitraJi ar aris administraciuli organo, dava ar
gamomdinareobs administraciuli kanonmdeblobidan da arbitraJis gankarguleba ar
warmoadgens administraciul aqts.

sasamarTlo praqtikaSi xSiria saaRsrulebo warmoebis stadiaze warmoSobili
davebi. maTi uwyebrivi qvemdebareoba sadavo materialuri samarTalurTierTobis
xasiaTisa da sajaroobis kriteriumis mixedviT ganisazRvreba da pirobiTad isini
SeiZleba davyoT samoqalaqo-samarTlebriv da sajaro-samarTlebriv davebad. samoqalaqo
samarTalwarmoebis wesiT ganixileba mag. dava fuladi saSualebebis gadaxdevinebis
Sesaxeb, romlebic warmoSobilia saaRsrulebo dokumentis aRusruleblobis (an
arajerovani aRsrulebis) gamo miyenebuli zianis anazRaurebis Sesaxeb; davebi, romlebic
dakavSirebulia dayadaRebuli (aRmasruleblis mier aRwerili) qonebis kuTvnilebasTan;
davebi, romlebic warmoSobilia movalis kuTvnili qonebis xarjze kreditoris
moTxovnaTa dakmayofilebasTan da a.S. sajaro-samarTlebriv davebs ganekuTvneba da
administraciuli wesiT ixileba sasamarTlo aRmasruleblis dadgenilebaTa
(administraciuli aqtebis), saaRsrulebo moqmedebaTa Sesrulebaze uaris Tqmis, aseve‚
davebi gadaxdevinebuli Tanxebis kreditorTa Soris ganawilebis Sesaxeb21.

sainteresodaa dasmuli sakiTxi sasamarTlo gadawyvetilebis aRsrulebasTan
dakavSirebiT warmoSobil davebze: damkvidrebuli praqtikis Sesabamisad, Tu gansjadobis
Sesaxeb dava exeba samoqalaqo samarTalwarmoebis wesiT ganxilul saqmes, aseT saqmeze
miRebuli gadawyvetilebis aRsrulebis wesis Sesacvlelad Semosuli gancxadebac
imave samarTalwarmoebis wesiT unda iqnes ganxiluli, romliT ganxilvasac TviT dava
eqvemdebareba. unda aRiniSnos, rom Tavad saaRsrulebo furclis sasarCelo wesiT

21 ix. S. qurdaZe,S. qurdaZe,S. qurdaZe,S. qurdaZe,S. qurdaZe, saaRsrulebo warmoebis stadiaze warmoSobili davebis ganxilvis Taviseburebani –
`marTlmsajuleba da kanoni~ _ #1‚06, gv.61-62
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gasaCivrebas kanonmdebloba dasaSvebad miiCnevda da igi samoqalaqo wesiT gansaxilvelad
miiCneoda22, magram SemdgomSi ganimarta, rom igi aseTi saxis sarCelis formiT sasamarTlos
gansaxilvelad uwyebrivad saerTod ar eqvemdebareoboda, vinaidan igi samoqalaqo
saproceso kodeqsis me-11 da administraciuli saproceso kodeqsis me-2 muxlebidan ar
gamomdinareobda, miuxedavad imisa, rom aRniSnulis SesaZleblobas ̀ saaRsrulebo warmoebaTa
Sesaxeb~ kanoni iTvaliswinebda (mocemuli norma gauqmda uzenaesi sasamarTlos
rekomendaciebis safuZvleze).23 Cveni azriT, sakiTxis amgvari gadawyveta ewinaaRmdegeba
rogorc saerTaSoriso aqtebiT, ise _ Sida saxelmwifoebrivi kanonmdeblobiT dadgenil
adamianis uflebebis dacvis garantiebs, vinaidan samarTlebriv doqtrinaSi ganmtkicebulia
mosazreba, rom ̀ adamianis nebismieri uflebisa da interesis dacva unda moxdes sasamarTlo
wesiT, erTaderTi sadavo SeiZleba gaxdes, romeli sasamarTlos qvemdebarea igi.~24

aRsaniSnavia, rom kanonmdeblobis cvlilebebTan erTad dinamiuria samoqalaqo da
administraciuli  sasamarTloebis gansaxilveli saqmeebis arsic. yovel konkretul sakiTxze
SesaZloa Seicvalos samarTlebrivi msjeloba, pozicia da dRes administraciuli wesiT
gansjadi saqme xval samoqalaqo samarTalwamoebas daeqvemdebaros. udavoa, rom mocemuli
problemis mogvareba ZiriTadad sasamarTlo praqtikiT xdeba, rac safuZvels gvaZlevs
mivuTiToT, rom e.w. ̀ samosamarTleo samarTali~ saqarTveloSic iRebs saTaves da kanonebSi
arsebuli vakuumis Sesavsebad mosamarTleTa samarTalSemoqmedeba aqtiurad erTveba.25

sabolood, Cveni azriT, upriani iqneba sasamarTloTa Soris qvemdebareoba-gansjadobis
Taobaze warmoSobili sakiTxebis gadasawyvetad da am kuTxiT erTiani samarTlebrivi
politikis gansasazRvrad Seiqmnas mudmivmoqmedi organo (mag. palata an komisia),
romlis wevrebic sxvadasxva specializaciis (samoqalaqo, administraciuli, sisxlis
samarTlis) mosamarTleebi iqnebian da maT mier yvela sadavo sakiTxze miRebuli
gadawyvetileba savaldebulo Zalas SeiZens.

aqve gvinda aRvniSnoT, rom, rogorc saqarTvelos sagareo saqmeTa saministros
weriliT irkveva, saqarTvelos sasamarTloebs administraciuli kanonmdeblobis kuTxiT
saerTaSoriso kompetencia ar gaaCniaT. sagulisxmoa, rom ̀ saerTaSoriso kerZo samarTlis
Sesaxeb~ kanoni mxolod kerZo samarTlis sferos aregulirebs. asevea, `samoqalaqo
da Sromis davaTa ganmxilveli sasamarTloebis qvemdebareobisa da sasamarTlos
gadawyvetilebis aRsrulebis Sesaxeb briuselisa da luganis saerTaSoriso konvenciebic~,
romlebic mxolod samoqalaqo da SromiT davebs exeba da maTi moqmedeba ar vrceldeba
sagadasaxado da administraciul urTierTobebze (pirveli muxli)26. amave konvenciebiT
dadgenilia, rom igi ar aregulirebs fizikur pirTa samoqalaqo mdgomareobis, gakotrebis,
socuzrunvelyofis sakiTxebs da saarbitraJo davebs. amdenad, aRniSnuli sakononmdeblo
xarvezi gamoiwvevs administraciuli kategoriis nebismieri davis, romelSic sssk-is
11.14 muxlis Tanaxmad, ucxo qveynis subieqti monawileobs an sxva safuZvliT
saerTaSoriso kompetencias mikuTvnebulad miiCneva, saqarTvelos saerTo sasamarTloebis
mier ganuxilvelobs, rac droul mowesrigebas saWiroebs.

22 ix. susg adm. saqmeebze. saqme #bs-977-563(g-05), 27.10.05.
23 ix. susg adm. saqmeebze. saqme #bs-1400-1138-k-04, 10.02.05.
24 ix. Ì .  Øàêàðÿ í , Ê î ì å í òàðèé ê  ÃÏÊ ÐÔ- 2003 ã, ñòð. 396.
25 ix. xubua g.xubua g.xubua g.xubua g.xubua g., samosamarTleo samarTali _ `marTlmsajuleba da kanoni~ - #5‚05;
26 ix. Í.Ã Åëèñååâ , Ãðàæäàíñêîå  ï ð î öåññóàëüíîå ïðàâî çàðóáåæíûõ ñòðàí – “ñòàòóñ“ ,  Ìîñêâà, 2000  ã., ñòð. 248.
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PROBLEM OF DEPARTMENTAL HIERARCHY  AND JURISDICTION
ACCORDING TO GEORGIAN PROCEDURE LEGISLA TION

Administrative Procedural Code of Georgia is a part of Civil Procedural Code of Georgia. They constitute
the single procedural legislation and cases under jurisdiction of civil and administrative judges (boards,
chambers) of courts of general jurisdiction are being reviewed pursuant to and within the framework of such
legislation. Though Georgia has the united judicial system and there are no specialized courts in the country,
Georgia chose the way when cases  are being examined by respective courts in various fields. However,
separation of competencies, specifically, determining which case represents the one to be resolved pursuant
either to administrative or civil proceedings is complicated and problematic. The legislator chose so-called
positive taxation method and determined what represents subject of administrative dispute (Article 2, APCG)
and which case categories are resolved through civil procedure (Article 11, CPCG). In addition, unlike the
procedural legislation, Article 2.2 of Administrative Procedural Code gives more or less specified list of
administrative case categories. However, legal problems originated from community relations, which require
resolution in the light of law, are so diverse and all-embracing that the present work aims to perform theoretical
research of many problems and specific issues in this regard, which will contribute to further elaboration and
development of practice. It should also be noted that the aim of the present survey is not only conducting
theoretical research, as it will not depict the clear picture of the problem without investigation of those legal
problems that are encountered by courts in the course of resolving specific cases. In each specific event, for
segregation of disputes, characteristics that are not reflected in legislation have key importance.

Review of the case by the competent court creates the problem of so-called “Lawful Court”. The given
principle is strengthened by the Georgian Constitution, as well as by various international acts. Right for
lawful court is an integral part and specific expression of the principle of the lawful state.1 On the basis of
such requirement the system of general courts and substantial, territorial and instance jurisdiction of courts
are defined pursuant to the Organic Law of Georgia on General Courts and procedural codes. According to
the procedural legislation, the case examined by the illegal composition of court provides peremptory
ground for canceling the made decision, which always is deemed as passed in violation of the law (Article
394). Civil procedural and administrative procedural legislations operate by distinctive principles, which
may determine making substantially different decision on the case.

The legal society generally knows two basic models of judicial system: of general jurisdiction (Anglo-
Saxon) and of multiple jurisdiction – Roman-German (Continental). Both models provide for existence of
several  types of judicial bodies, as well as so-called quasi-court, non-state, public bodies, which aim at
achieving some objectives of justice and resolve them in their own way.2

Difference between these two systems is mainly represented by the fact that judicial control over administrative
acts and all administrative disputes in Anglo-Saxon system is exercised by courts of general jurisdiction, while in
continental system this is done by administrative courts. In the system of general jurisdiction itself there are four
major models of control: model of exclusive jurisdiction of the courts of general jurisdiction, Anglo-Saxon model,
model of specialized administrative proceedings in general courts system an model of organized specialization
within the courts of general jurisdiction.3 It is remarkable, that the Georgian judicial system represents the third model
out of the above-mentioned, which is the model of specialized administrative proceedings in the system of courts of

1 See. Comments on Constitution of Georgia, Basic Human Rights and Freedoms, L. Izoria , K. Korkelia, K.
Kublashvili, G. Khubua, “Meridiani”, Tbilisi, 2005., p. 363.
2 See. O. Melkadze, B. Dvali, Judicial Authority in Foreign States, Merani, Tbilisi, 2000, p.69.
3 À. Í .  Ê îçûðèí, Ì .À. Øòàòèíà,  Àäìèíèñòðàòèâíîå   ïðàâî  çàðóáåæíûõ  ñòðàí - Ìîñêâà, 2003 ã., ñòð. 185.
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4 À. Í .  Ê îçûðèí, Ì .À. Øòàòèíà , Àäìèíèñòðàòèâíîå   ïðàâî  çàðóáåæíûõ  ñòðàí - Ìîñêâà, 2003 ã., ñòð. 316.
5 see  O. Jauernig – Zivilprozessrecht – München, 2003, s. 12-13.
6 see  O. Jauernig – Zivilprozessrecht – München, 2003, s. 12-13.

general jurisdiction, where the united judicial system exists, but the proceedings by specialization within the united
judicial system are carried out according to various – civil, administrative and criminal procedural codes.

Unlike our legislation, French civil law court has wider jurisdiction than implied under the name, specifically
it covers not only the civil but also commercial, social, agricultural, social welfare and other legal cases, its
competence applies to specific fields and includes customs and fiscal law, as well as disputes related to
elections and administrative body, when the latter acts under the status of the private person.

There is a different system in Germany, which is the united system including courts of general jurisdiction
- administrative courts and courts examining private cases. Along such courts there are administrative
courts of specialized administrative jurisdiction (social welfare, financial – tax and customs, disciplinary
(disputes between the employee and employer)), which have separate procedural regulatory laws. German
legislation does not have a united act, which by structure and for the purpose of separation of authorities,
would review all issues related with regulation of the judicial system in complex. General directions of such
regulation are presented in the basic law of Germany, however, there are special laws regulating to activities
of various courts (e.g. Laws on Administrative Courts, Civil Procedure Code).

Pursuant to German legislation, for considering a dispute as administrative, at least one of the parties
should be bearing public authority. Examination of special administrative disputes (tax, social) is conducted
through special administrative procedural rules.4

According to German scientist Otmar Jauernig, separation of jurisprudence generally implies determination
whether the dispute is civil or administrative. Examination of civil disputes is under competence of general (civil)
courts and the issue is easily resolved when disputable legal relations are obviously under competence of general
(civil) courts.5 German Supreme Court resolutions regulate even such issue when the dispute may come under the
administrative legislation and be of public character, but according to the Law on Courts‚ Organization, as a
special competence, be categorized as civil dispute. It is remarkable that the Georgian legislation does not allow
for such possibility. If it is not clarified under competence of which court (civil or administrative) is the dispute by
jurisdiction, then it should be specified dispute comes under private or public law. Dispute will not acquire civil
content only because of proprietary character, e.g. tax disputes. For the purpose of resolving jurisdiction disputes,
the theory of hierarchy is frequently being used, according to which dispute is civil if parties have equal rights,
unlike public law, where one party is subordinated to the other. However, this theory is not sufficient to solve the
issue unambiguously, as it contradicts with the concept of public law agreement that is concluded between equal
persons without any subordination. Whether the dispute comes under the public or the private law can be
determined by ascertaining the basis of the legal relation, from which the claim arose.

For determining public law type of the dispute one of the party‚s being the entity of the public law is not
sufficient, as the entity of the public law may represent a party in private law relations, for example, in renting
premises, purchasing computer, when the public authority is not exercised. On the other hand, dispute is not
considered as civil only because of participation of private individuals therein. Relation among entities of
the private law may be of public character. Specifically, dispute between employer and employee regarding
amount of insurance contribution. E.g. German legislation considers agreement between two entities of the
private law as administrative agreement, if concluded for public purposes. For instance, if “Subway” Ltd. is
concluding agreement for power supply with Elektrosystem Ltd. it is obvious that the “Subway” Ltd. needs
electricity for carrying out public function – subway operation. Also, agreement between the two land
owners on protection of municipal reservoir for public purposes should be deemed of administrative nature.
Our legislation does not share such approach and would unconditionally require one of the parties of the
administrative agreement to be an administrative body (Article 65, GACG).  As resolved by the Constitutional
Court of the Federal Republic of Germany, if administrative act  creates private law claim (civil relation), the
claim remains of the private law type and the mentioned act shall be appealed through civil procedure.6
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In specific cases, for determination of disputes‚ coming under jurisdiction of civil or administrative
courts, special focus is assigned to the evidence, presented by the plaintiff, and defendant‚s argument. As
regards legal views of the plaintiff and defendant with respect to the above-mentioned, they do not matter.
It is impermissible, for example, to consider the public dispute as dispute of the private law, even if the
plaintiff places its public law claim on the norms of the private law, e.g. requesting from the state to return
paid tax because of groundless enrichment  will not alter the real content of the case. In Germany examination
of separate civil disputes is under jurisdiction of administrative courts, if they come directly from the
administrative case.

In Germany, unlike Georgia, each court makes decision, regarding cases‚ being subject to its jurisdiction, on
its own. Such decision, pursuant to the “priority principle, after the effective date becomes legally binding for
other courts (Law on Organization of Courts Paragraph 17a, I). According to the German Procedure Legislation,
if a dispute is originated and jurisdictional court can not be ascertained, the person may apply to the general
court for protection of his/her rights, which implies that the person is never left without defense.  In German
legislation the upper instance court, which examines lawfulness of the made decision, does not verify jurisdiction
of the court reviewing the case, as the decision made on this matter by the court of lower instance is binding
for other courts and based on this motive (examination of the case by unauthorized court, due to violation of
jurisdiction rules) the decision is not reversed. The mentioned proves that decisions on jurisdiction are
concentrated in first instance courts and such decision is obligatory for upper instance courts. In my opinion,
such approach is more correct and elaborated, as in Georgian reality there are disputes on hierarchical jurisdiction
of courts at every stage and around all matters (statement of claim, appeal, private complaint, application on
securing the action, statements of newly established arguments and for the annulment of documents and ets).

Article 25 of the Russian Procedure Code concerns the issue of court hierarchy.7 Unlike Georgian legislation,
separate section is dedicated to cases being examined by administrative procedure in Russian Civil Procedure
Code.8 The following are to be examined through the administrative procedure: cases concerning election and
referendum rights, imposition of taxes; violation of persons‚ rights because of actions of the administrative
body or an official; denying entry/exit to/from the Russian territory; lawfulness of normative acts. The same
article sets that the court examines other cases originated from administrative relations, examination of which
comes under the competence of the court. In Russian administrative legislation, settlement of disputes between
the parties, filing the counter-claim and increasing or decreasing the plaintiff‚s claim are not permitted.9

All systems of administrative justice acknowledge that examination of administrative cases are performed
through court proceedings. Grounds for commencement of such proceedings coincide almost in all systems:
1. Incompetence of the management body regarding issuance of administrative act; 2. Violation of formal-
legal requirements for preparing and issuance of the act; 3. Abuse of official authority; 4. Actual violation of
law; however, legislations of various countries give different formulations of the above-noted.

Departmental hierarchy represents combination of authorities and ranges defined by this or that body,10

i.e. departmental hierarchy of the court is combination of those authorities, within which the court is entitled
to receive and examine cases. The procedure legislation distinguishes two interrelated concepts: departmental
hierarchy and jurisdiction. Departmental hierarchy of the court answers the question whether the case
comes under competence of general courts. The issue, which court should examine the cases departmentally
subject to examination of common courts, is determined by the jurisdiction rules and such institution is
called jurisdiction. Jurisdiction regulates allocation of departmentally subordinated cases by separate courts

7 see È.Ï. Ãðèøèí, È.È. Ãðèøèíà ,  Í . Ì .  Ê îðøóí îâ , Ãðàæäàíñêèé ïðîöåññ, “Þðèñïðóäåíöèÿ“, Ìîñêâà, 2001 ã., ñòð.22.
8 It should be noted that prior to 1999 Georgian legislation used to recognize such model and the seventh
section of the Georgian Civil Procedure Code was regulating peculiarities of cases originated from administrative
and state relations.
9 see È.Ï. Ãðèøèí, È.È. Ãðèøèíà ,  Í . Ì .  Ê îðøóí îâ , Ãðàæäàíñêèé ïðîöåññ, “Þðèñïðóäåíöèÿ“, Ìîñêâà, 2001 ã., ñòð.116.
10 T. Liluashvili, V. Khrustal, Comments on Georgian Procedure Code, Sani, Tbilisi, 2004., p. 25.
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(Articles 15-24). If hierarchy implies segregation of judicial competence from competence of other bodies,
jurisdiction means segregation of competence among separate judicial organs.11

Georgian procedural legislation regulates this issue elaborately and comprehensively from the
terminological point of view, as in reality there is difference among those cases, which can not be examined
by the general courts and there are such disputes which are subject to examination by not one  but the other
specific (Tbilisi, Gori etc.) court. For example, for segregation of these concepts in German legal literature
there are used such concepts, as: “objective jurisdiction”, which stands for that circle of cases, which may
be examined by courts, and “subjective jurisdiction”, which implies the circle of those cases that may be
examined by the specific court. In my opinion, the Georgian legislation, unlike the German and other legislations,
attained more righteous position in this regard and separated terms correctly.

Procedure legislation recognizes several types of jurisdiction: subjective, territorial, special, alternative,
proprietary, material and etc. Separation of authorities between administrative and municipal courts shall be
conducted according to the institute of subjective jurisdiction, however, it is remarkable that in comments
on the civil procedure legislation, the author relates the term of subjective jurisdiction only with provisions
of Articles 5, 6 of the administrative procedure code. Inga Todria, in her article uses the concept of subjective
jurisdiction of administrative cases.12 It is mentioned in the comments on Civil Procedural Code of Georgia
that examination of judicial departmental hierarchy can be carried out by the appeal and cassation courts by
their own initiative.13 The mentioned paper considers cases listed in Article 2 of the administrative procedure
code as cases under jurisdiction of administrative courts. Therefore, in my opinion, the title of Article 2 of
the Administrative Procedure Code of Georgia should undergo legislative change and be named as –
“Administrative Cases Departmentally Subject to General Courts”, instead of “Administrative Cases under
the Court Jurisdiction”. Provision containing departmental hierarchy and not jurisdiction issue exists, as
making decision on the case by the court with violation of hierarchical or jurisdiction rules causes various
procedural results: violation of subordination rule represents absolute ground for abolishing decision and
ignoring jurisdiction norms creates the problem of unlawful court composition and unauthorized court.

Dispute on the issue of jurisdiction In Georgia is only in competence of the Administrative Chamber (APCG,
Article 26.3), which makes it clear that the administrative cassation court creates practice and its ruling is
binding for civil court, when the judge examining the civil case is limited in this regard. Pursuant to provisions
of the Article 24 of CPCG dispute shall not be allowed. This Article does not make allowance for the argument
on the jurisdiction among courts and assigns the courts, accepting the case, to examine it. Article 26 of the
APCG refers to dispute originated with respect to inter-court jurisdiction, however, if we look at the judicial
practice it is obvious that the Chamber of Administrative Cases of the Supreme Court of Georgia, according to
the Article 26.3 of the APCG, makes judgment on the issue of subordination as well as jurisdiction. In addition,
it should be noted that in Article 24 of the CPCG the classical jurisdiction is mentioned not the hierarchy.
Regarding origination of inter-court argument problematic was the issue whether the civic judge had the right
to use Article 26 of the APCG and initiate dispute. This issue became regulated by the legislator after adding
Article 7 to the Civil Procedure Code and is not disputable any longer.

Courts examine disputes proceeding from administrative legislation. Administrative law regulates vertical
relations between the state, on the one hand, and physical or juridical persons, on the other hand. In theory
the administrative law is construed as the field, which regulates relations based on inequality and hierarchy
of parties. In order to clarify whether the legislative act belongs to the administrative legislation, it should be
ascertained if it contains different and special norms for exercising administrative control. I.e. basic aspects
of the administrative law are: public interest, power and hierarchy, existence of special rules.

Pursuant to Article 11.1 of the 1997 year Civil Procedure Code of Georgia, the court examines cases regarding
violated or disputable rights, as well as protection of interests considered under the law, specifically: disputes

11 see A. Kobakhidze, Civil Procedure Law, Sakartvelos Matsne, Tbilisi, 2003., p.254.
12 see I. Todria, Subjective Jurisdiction of Administrative Cases – “Justice and Law” N4‚05, p.97.
13 see T. Liluashvili, V. Khrustal, Comments on Georgian Procedure Code, Sani, Tbilisi, 2004., p. 25.
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originated from civil, family, labor, landowner, use of natural resources and environmental relations among citizens,
citizens and juridical persons, as well as juridical persons; cases on disputes between public and religious
organizations; non-disputable cases; cases on forfeiture of racketeer‚s property and transfer to the state etc.

On July 23, 1999 the Parliament of Georgia adopted the Administrative Procedure Code (became effective
on January 1, 2000), which singled out separately cases that were examined prior to 1999 by civil procedure
and set specific procedure and terms for their examination. Pursuant to the code, it sets procedures for
administrative cases‚ examination and resolution, and if not provided otherwise under the code, provisions
of the civil procedure code (Article 1.2) apply in the administrative procedure, which implies that the
mentioned code at certain extent is the part of the civil procedure code, which reviews the administrative
cases in compliance with the specific procedure principles.

According to Article 2.1 (Administrative cases falling within the jurisdiction of the court) a court of
general jurisdiction shall adjudicate upon disputes arising from legal relations that are regulated by administrative
legislation.  The second paragraph of the same article covers the list of administrative disputes and stipulates
that the subject of an administrative dispute resolved by the court may include: (a) Conformity of an administrative
decree with Georgian legislation, (b) Conclusion or implementation of an administrative contract, (c) The
obligation of an administrative agency to repair damage, issue an administrative decree, or take any other
action. (d) Legitimacy of the property of a public official, his family member, close relative or related person. In
court the case on placement of a person in hospital for the purpose of mandatory psychiatric treatment (Article
21) is examined through administrative procedure and is subject to jurisdiction of magistrate judge (sub-
paragraph “g”, Article 6, APCG). Under the Law of May 25, 2006, new Chapter VII 3 – “Administrative Proceedings
for Preventing Violence, Protection and Assistance of Victims of Violence in a Family” was added to the APCG.

Article 2.2 of the APCG includes specific but not comprehensive list and its scope is significantly
widened by Article 2.1, as all disputes arising from administrative legislation are deemed to be examined
through administrative proceedings. It should be specified that “if the action refers to declaring the President‚s
normative administrative act as null and void, because it contradicts the Georgian Constitution, the mentioned
does not fall within jurisdiction of general courts and shall be examined through constitutional proceedings.
The other case is when the basis for abolishing the same act is violation of the law and the given action is
examined through administrative proceedings.”14

According to the Article 2.2 (b) of the APCG, subject of the dispute to be examined by administrative
proceedings may be conclusion, implementation or termination of the administrative agreement. In administrative
and civil law agreements it should be distinguished whether the administrative body acted for the purpose of
exercising the public authority. In given situation, the purpose of the agreement is determining and the status
of parties is not relevant. The purpose of the agreement is being ascertained based on its content. The
agreement is administrative, when it serves implementation of administrative law norms and contains obligation
to issue individual administrative act or the other managerial measure.15 Pursuant to legislative change of June
24, 2005 introduced to the GACG, disputes arising from civil agreements, where one party is represented by the
administrative agency, should be examined via civil proceedings. Legislations of some countries distinguish
coordinating and hierarchical administrative agreements. The first is when the agreement is concluded between
parties, administrative agencies, with the equal rights and in case of hierarchical agreements one party is
subordinated to the other.16 Administrative agencies, in the course of concluding the administrative agreement,
can not enjoy freedom of private autonomy like private persons, as their activities are aimed at exercising the
public authority and are limited by the scope of the law i.e. by special competence. Civil and administrative
agreements are separated  by the feature of exercising public authority, the legal nature of the agreement is
determined by the purpose. E.g. in one of the rulings of the Supreme Court of Georgia regarding dispute on

14 see I. Todria, Subjective Jurisdiction of Administrative Cases – “Justice and Law” N4‚05, p.101.
15 see P. Turava, Considerations on Amendments Introduced to the General Administrative and
Administrative Procedure Codes – “Justice and Law” – N4‚05, p. 88.
16 see À.Í .  Êîçûðèí, Ì.À Øòàòèíà , Àäìèíèñòðàòèâíîå   ïðàâî  çàðóáåæíûõ  ñòðàí - Ìîñêâà, 2003 ã.,ñòð. 153.
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invalidation of the privatization agreement, where counteragents were represented by physical person and the
construction cooperative, and as the latter was not enjoying the status of administrative agency, the agreement
concluded by such body could not have been considered administrative.

Pursuant to Article 2.2 (c) of the APCG, the subject of the administrative dispute may be an obligation of the
administrative agency to repair damage, issue an administrative decree, or take any other action. In this regard
the court uses Article 1005 of the Civil Code of Georgia and Articles 207-208 of the GACG and unilaterally
recognizes the principle: that the state shall be responsible for damages inflicted by the public official in the
course of exercising his/her authority. The state may later argue with the official with recourse action and the
case will be considered as regulated by Article 2.2 (c) of APCG. According to the judicial practice, case where
the plaintiff is e.g. National Bank initiating the case against its employees, for embezzlement, also falls under
the jurisdiction of administrative court. According to the same paragraph, disputes regarding compensation of
damages inflicted to the administrative agency due to failure to fulfill the administrative agreement, shall be
examined pursuant to the administrative proceedings.17 The court specifies that in cases of disputes on
compensation of damages, often the subject of the dispute may be represented by compensation of damages
inflicted to the health of the employee in the course of fulfillment of his/her working responsibilities, return of
the excessively paid amount and reimbursement of damages, compensation of damages inflicted due to use of
vehicle in possession of the administrative agency, compensation of damages to the executive and etc. A
feature of this type of action is that the respondent is represented by the state agency, and the official , directly
responsible for damages, is included in the case as a third party. In addition, Article 1005 of the Civil Code
indicated by the plaintiff as the main ground for the action, does not alter the issue of jurisdiction. In practice
even such decisions may be encountered, where cases arising with respect to compensation of damages were
considered as civil disputes based on the motive that the basis for claim on compensation of damages against
administrative agency was violation of CCG norms. For example, JSC Chiaturmsheni initiated the case against
the Imereti Department of the Ministry of Environment and Natural Resources and requested imposition of the
payment. In such case, the ground for the action was claim for reimbursement of damages originated due to
failure to return the rented item, which was proceeding from the civil legislation (SCD (Supreme Court Decisions)
on Administrative Cases. Case #bs-1112-691(k.s-05), 07.09.05).

Article 2.2 (c) of APCG also provides for obligation of the administrative agency to carry out any other
action. There is a variety of opinions with respect to this matter, according to some considerations any
action of the administrative agency, even regulated by the Civil Code shall be examined through the
administrative proceedings, the other group thinks that such rule applies only to the action related with
exercising the public authority (e.g. refusal by the administrative agency to issue public information).

Introduction of the institute of magistrate judge is a significant innovation for the Georgian legislative
environment. Pursuant to the Article 14 of the Law on Common Courts, judge of the district (municipal) court
is the magistrate judge, who exercises his/her authority within the administrative-territorial unit of the
territory of district (municipal) court. The same law clarifies that district (municipal) court is the court of first
instance, which examines cases under its jurisdiction individually according to the procedure legislation or
in cases provided for in the law with composition of three judges, while the magistrate judge examines the
case on an individual basis (Article 15.2). This is determined by the fact that cases under jurisdiction of
magistrate judge contain less legal problems and are not complicated. However, according to the
recommendation prepared by the Supreme Court of Georgia, on a significant pension dispute, Adelina
Khoniakina, former judge of the Supreme Court of Georgia, against social fund regarding lifelong pension,
because of its presidential importance shall be examined by the tribunal of three judges, regardless the
Article 6(c) of the Administrative Procedural Code.

The complete list of cases to be examined by magistrate judges are presented in Article 14 of the Criminal
Procedural Code of Georgia and Article 6 of the Administrative Procedural Code of Georgia. The judicial

17 see M. Vachadze, I. Todria, P. Turava, N. Tskepladze, Comments on the Administrative Procedure Code
of Georgia, Tbilisi, 2005., p.23.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

219

system of Georgia does not yet have magistrate judges and examination of all cases, generally are examined
by the district judges. Introduction of this system in the future will even more complicate the issue of
determining jurisdiction and if currently disputes on jurisdiction-hierarchy are resolved between the
administrative and municipal courts, one more unit will be added, such as the issue of cases under jurisdiction
of the magistrate judge, which will create complications and misunderstanding. In my opinion, segregation
of cases to be examined by the judge and the magistrate judge even more enhanced complexity and if the
case in jurisdiction of the magistrate judge is examined by the general judge, the issue may arise on examination
of the case by unlawful court.

From the law viewpoint, it is interesting how the case is to be transferred from one court to the other
through jurisdiction-hierarchy. For example, the municipal judge shall determine, whether the case comes
under jurisdiction of administrative court or is to be examined by the given magistrate. In addition, the
problem of jurisdiction within one court may originate, for instance, judges of the Tbilisi municipal court
may not agree on the civil action, should it be examined by the magistrate judge or the judge. It is interesting,
how this issue is to be regulated. In my consideration, the ruling of the district court on transferring the case
to the magistrate judge shall be mandatory to execute, in order not to impede effective and timely functioning
of the judicial system by the endless disputes on this issue.

Theoretically it is difficult to divide, what categories of disputes represent cases to be examined through
administrative procedure and which should be reviewed through civil proceedings. Generally, there are two
criteria, specifically, dispute should proceed from administrative legislation or subject of the dispute shall be
represented by specific cases considered under Article 2.2 of the APCG. It is remarkable, that the first part of
this article contains general provision and considers all disputes arising from administrative legislation to
be treated through administrative proceedings, while Article 2.2 refers to specific, possible cases, though it
should not be deemed as the comprehensive list. First and second parts complement each other and they
should be applied in combination. The legislator gave grammatically comprehensive, but substantially
superficial specification through Article 2.2.

For considering the case as administrative, the second mandatory condition is one of the parties to be an
administrative body (so-called principle of legal personality). The mentioned two criteria: administrative
(public) type of the dispute and unconditional participation of an administrative body in legal relations are
major determining factors for considering the dispute as administrative or civil. Based on specifics of each
case even similar cases may be deemed as subject to jurisdiction of various courts. The mentioned determined
that judicial practice makes different decisions on the issue of hierarchy in examination of similar cases.
Therefore, in my opinion, this matter from the legislative point of view shall be more regulated so that the
court has less ability to make extended definition, which will contribute to formation of the uniform practice.

Participation of an administrative body in the dispute, along with administrative type of dispute, represents
facultative precondition for considering the case to be examined through administrative proceedings. Many
cases were returned by the chamber of administrative cases of the supreme court to the chamber of civil
cases for examination by jurisdiction, as in the case administrative body was not involved as a party.18 In
given case, the administrative dispute was apparent, but the respective respondent –administrative body
was not involved. Therefore, it can be presumed that the same action, after returning to the civil board, if the
identity of the respondent is ascertained and specified by the court, will be transferred to the administrative
board by jurisdiction, as after correcting the procedural inaccuracy it will be formulated as classical
administrative dispute. In my opinion, given economy principle of the case examination, it would be more
expedient to transfer the case to the court of jurisdiction with respective instructions, which would improve
the procedural error and examine the case under its jurisdiction.

On the basis of subjective jurisdiction of disputes, segregation theoretically is related with several
aspects. Specifically, if in the course of the civil procedure, the court relies on facts presented by the

18 see. Supreme Court Decisions on Administrative cases #bs-201-191(g-06) 24.5.06,
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plaintiff, so-called “Affirmative Theory” in the process of administrative proceedings so-called “theory of
collecting evidence” is used and the judge studies and perceives the real situation. In this case it does not
matter how the plaintiff formulated the ground for the action. For considering the legal relations either as
public or private dispute,  determining is not the purpose of the action, i.e. type of activity or inactivity, but
important is defining the legal relation, where the claim for action did arise from, in which field – public or
private lies the basis of legal relation. For example, according to the German legal doctrine decisive is the fact
in whose favor was the law provision introduced, in interests of an individual or the public (so-called
“theory of interests”) or which entities participate in legal relations (so-called theory of entities). There
exists the theory of belonging as well, according to which it is important to determine, whether the
administrative body acted within its positional authority. In addition, it is decisive, the case is subject to
basic principles of the law, which apply to all, or special law of the state.

Dispute is always considered as public law dispute, if parties with respect to the subject of dispute are
in state-administrative hierarchy with each other. For legal relations to be of public type, it is not sufficient
that the measure was serving public objective or public purpose, as public objectives may be achieved
through means and forms of the private law, which will create the situation that disputes originated from
where become subject to examination by the civil court. For example, if state actions violate rights of
individuals, it should represent  public law dispute (e.g. statements insulting honor made through public
broadcasting means). Request to eliminate such action will be qualified as public law claim, as it represents
request related with liquidation of public law consequences.

There is a very complex issue in the procedural legislation, when combined civil action exists and
originated legal relations are regulated not only by administrative, but also by civil legislation. In such case
it should be ascertained what is the first request and what is accompanying, proceeding legal consequence,
and the issue of the authorized court is to be determined correspondingly.19 The matter of dividing the case
into administrative and civil disputes and forwarding thereof to various courts by jurisdiction, or suspending
the case until completion of the other, is of current importance. The mentioned procedure institutions create
complicated problem, due to which the situation should be settled through legislative regulation and when
the first and accompanying claims are ascertained, the action shall be examined in full by the same proceedings,
as the basic dispute, since courts frequently make two decisions different by substance, contradicting each
other and presuming various factual circumstances as ascertained, which makes impossible their execution
as well as realization of the person‚s right granted or restored by the court.

The analysis of the court practice shows that undoubtedly uniform practice is formed regarding the
following issues:

The case is considered as administrative, if it arises from administrative legislation or/and any specific
case listed in Article 2.2 of APCG exists. In addition, one of the parties in a dispute should be represented by
administrative body. Ruling N568-154 (c-05) of 29.11.05 of the Cassation Court requires attention. It states as
follows: the civil action was filed by Gazmsheni Ltd against JSC Saqgazi and Ministry of Energy of Georgia
requesting compensation of damages inflicted due to increase in the wholesale price for natural gas. The
court resolved that setting the wholesale price on natural gas by JSC Saqgazi did not represent implementation
of the public authority by given company, as at that time regulation of wholesale price on natural gas was
not delegated to JSC Tbilgazi, due to which it was not an administrative body in the given case and dispute
was considered arisen between private entities.

 Proceeding from the principle of legal personality, one of the conditions for considering the dispute as
administrative is participation of administrative body therein. If this condition on its own is not sufficient,
there comes the second precondition – administrative character of legal relation. Therefore, it is established
that the relation shall arise from administrative legislation. Legal relation, in which even one of the parties is

19 see. Supreme Court Decisions on Administrative cases #bs-1357-932(g-05) 26.10.05, #bs-1403-978(g-

05) 28.12.05

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

221

represented by an administrative body, and is originated from civil (private) law relations and comes under
Article 11 of the civil procedure code, shall be examined through civil proceedings.

The court, on the issue of jurisdiction of application on renewal of the case, resolved that it should be
filed to the same court which made decision. On one of the disputes the Cassation Court explained that the
application for securing the civil action is subject to the court, which examines the action itself.20

Dispute pertaining to dismissal of the person from work by an administrative body, arises from administrative
legislation, specifically Law on Public Service and is to be examined by administrative proceedings, while
dispute between the private entity and an individual, is to be examined through civil proceedings, pursuant to
the Code of Labor Laws. There are frequent cases, when such disputes arise from the Law on Entrepreneurs.

The practice established with respect to cases against state universities (including TSU) and legal
entities of the public law (e.g. school, social fund and etc.), regarding restoration on work, is important. In
my opinion, the judicial practice contradicts legal requirements in this regard. It is unambiguously explained
that to disputes, with participation of the above-noted entities, applies not the Georgian Law on Public
Service but the Georgian Code on Labor Laws. Subject of the dispute is lawfulness of individual administrative-
legal act (Case N #bs-1621-1195(k-05), 2.05.06) on dismissal of the person, while according to Article 2 of
GACG, one of the basic elements of individual administrative-legal act is its issuance on the basis of
administrative legislation. The Georgian Code on Labor Laws, unlike the Law on Public Service, does not
represent an administrative legislation. Correspondingly, the order on the employee‚s dismissal despite
formal similarity, should not be considered as individual administrative-legal act. In my opinion, after
legislative change of June 24, 2005, Article 651 of GACG introduced the concept of “private-law agreement
concluded by administrative body”, which allows disputes against legal entities of the public law arisen
regarding renewal on work (as originated on the basis of civil agreement concluded by the administrative
body) be examined according to this article through civil proceedings.

Civil actions, filed against registration service of national agency of the public register on requesting
registration of premises or land are considered as administrative disputes on the basis of the motive that the
assignment of registration – action is given to administrative body (#bs-49-49(g-06), 27.01.06). In this case,
important is the legislation according to which the public register is obliged to perform registration. Dispute
will be considered as administrative, if the subject of the civil action is annulment of the register record and
registration of the immovable item in the public register on the name of plaintiff. It is another case and is
examined through civil proceedings, when the basic request of the action is not registration of the immovable
item, but recognition of the proprietary right and the registration in the public register is the result.

In one of the rulings the court explained, that the record in (village family) ledger legally is similar to
registration in bureau of technical inventarization or public register, which does not have independent
significance of creating the right. The legal content of registration in ledger is determined as material-legal,
proprietary-family relations of private law character, creating the right and it should be examined through
civil proceedings. Therefore, for considering the case as administrative or civil, determining is the law,
according to which the administrative body is obliged to perform the given action.

According to the judicial practice, civil actions for compensation of damages inflicted due to unlawful
conviction, unlawfully imposed criminal liability, arrest as unlawfully defined coercive measure, forcing to
give written undertaking not to leave a place, incorrect imposition of arrest or corrective labor as administrative
punishment shall be examined through criminal proceedings.

The court deems disputes against arbitration to be examinable by civil proceedings and considers that
in these cases subject of dispute is request to cancel the arbitration decision. Such dispute does not
represent administrative one, as the arbitrage is not an administrative body, dispute does not arise from
administrative legislation and the arbitration decision does not represent an administrative act.

In judicial practice there are frequent cases of disputes originated at the stage of execution proceedings.
Departmental hierarchy thereof is of disputable material relations character and is determined by publicity

20 see. Supreme Court Decisions on Administrative cases #bs-38-38(g-05), 22.3.06
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criterion and conditionally may be divided into civil and public disputes. Through civil proceedings may be
examined e.g. dispute on requesting payment for compensation of damages inflicted due to failure (inadequate
execution) to fulfill executing document; disputes related with ownership of seized (inventoried by the
executor) property;  disputes arisen in relation with satisfying the creditor‚s claims at the expense of
debtor‚s property and etc. The following shall belong to public law disputes and examined through
administrative proceedings: refusal to perform execution acts defined under resolutions (administrative
acts) of the court executive, as well as disputes on allocation of paid funds among creditors21.

The issue posed with respect to disputes arisen in relation with enforcement of court decision is interesting:
according to the established practice, if dispute on jurisdiction pertains to case examined through civil
proceedings, even received application for changing the execution procedure of decision made on such
case shall be examined through the same legal proceedings, which the dispute is subject of. It should be
noted that appealing the enforcement document through appealing procedure used to be permitted by the
legislation  and was examinable by civil proceeding22, though later it was stipulated that in such civil action
form it was not departmentally subject to examination by the court, as it was not arising from Article 11 of
CPC and Article 2 of APC, though the given was provided for in the Georgian Law on Enforcement Proceedings
(the given provision was abolished on the bases of recommendations of the Supreme Court).23 In my
opinion, such resolution of the issue contradicts with human rights defense guarantees set under international
acts, as well as national legislation, as in a legal doctrine the consideration is supported with the statement
that “ any human right or interest shall be defended in the court, the only disputable question may be as to
under jurisdiction of which court comes it.”24

It is remarkable that in parallel with legislative changes, the substance of cases examinable by civil and
administrative courts is changing. Legal judgment on each specific question may alter, and the case currently
examinable through administrative procedure may become subject to civil procedure in the future.
Undoubtedly, this problem is to be settled through judicial practice, which gives us ground to state that so-
called “judicial (judge‚s) justice” will get established in Georgia and for filling vacuums in laws creativity of
judges will effectively be implemented.25

Finally, it would be expedient for settling issues on hierarchy-jurisdiction among courts and defining
integral legal policy to establish permanently operating body (e.g. chamber or commission), members of
which will be represented by judges of various specializations (civil, administrative, criminal) and decisions
made by them on any issue will be legally binding.

I would like to add also, that as explained by the letter of the Ministry of Foreign Affairs, Georgian courts
with respect to administrative legislation do not have international competence. It is remarkable, that the
Georgian Law on International Private Law regulates only the field of private law. The same can be said
about International Conventions of Brussels and Lugano on Enforcement of Court Judgments and Hierarchy
of Courts Examining Civil and Labor Disputes, which concern only civil and labor disputes and their
jurisdiction does not spread over tax and administrative relations (first article)26. The same conventions
stipulate that they do not regulate disputes on civil position, bankruptcy, social welfare and arbitration
disputes of physical persons. Therefore, this legislative deficiency will determine that none of the disputes
from administrative category, in which according to Article 11.14 of CPCG entity of the foreign state is
involved, or which belongs to international competence based on the other ground, can not be examined by
the courts of general jurisdiction of Georgia. This matter needs to be settled timely.

21 see S. Kurdadze, Peculiarities of Disputes Arisen at the Stage of Executing Proceedings – “Justice and
Law” – N1‚06, p. 61-62.
22 see. Supreme Court Decisions on Administrative cases #bs-977-563(g-05), 27.10.05.
23 see. Supreme Court Decisions on Administrative cases #bs-1400-1138-k-04, 10.02.05.
24 see Ì .  Øàêàðÿ í,  Ê î ìå íòàðèé ê  ÃÏÊ ÐÔ- 2003 ã, ñòð. 396.
25 see G. Khubua, Judicial Law – Justice and Law – N5‚05.
1 see Í.Ã Åëèñååâ , Ãðàæäàíñêîå  ïð îöåññóàëüíîå ïðàâî çàðóáåæíûõ ñòðàí – “ñòàòóñ“,  Ìîñêâà, 2000  ã., ñòð. 248.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

223

zviad rogavazviad rogavazviad rogavazviad rogavazviad rogava

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo

universitetis iuridiuli fakultetis doqtoranti

sagadasaxado samarTaldarRveva da
pasuxismgebloba

1 .1 .1 .1 .1 . SesavaliSesavaliSesavaliSesavaliSesavali
gadasaxadi warmoadgens biujetSi savaldebulo Senatans, romelsac saxelmwifo

krefs kanoniT dadgenili odenobiTa da wesiT. saxelmwifos warmoSobis momentidan
gadasaxadi sazogadoebis ekonomikuri urTierTobebis savaldebulo rgolia.

Tanamedrove msoflioSi gadasaxadi saxelmwifos finansuri resursebis ZiriTadi
wyaroa. verc erTi saxelmwifo iarsebebs Tavisi finansuri resursebis gareSe. amasTan,
kanoniT dadgenili gadasaxadebis gadaxdis konstituciuri valdebulebis Sesruleba
uzrunvelyofilia pasuxismgeblobis zomebiT.

sagadasaxado pasuxismgeblobis maregulirebel normebze bevradaa damokidebuli
qveynis sagadasaxado sistemis efeqturoba.

unda aRiniSnos, rom sagadasaxado pasuxismgeblobis problemebi saqarTveloSi
naklebad aris Seswavlili mecnieri iuristebis mier da am sakiTxs  samecniero
literaturaSi arasaTanado yuradReba  eTmoba. swored amitom, aRniSnuli sakiTxi
mecnierul da SedarebiT-samarTlebriv gamokvlevas saWiroebs.

sagadasaxado pasuxismgeblobis samarTlebrivi bunebis gansazRvra da masTan dakavSirebuli
problemebis gadawyveta aqtualuria gadasaxadis gadamxdelTa uflebebisa da saxelmwifo
interesebis dacvis srulyofili samarTlebrivi safuZvlebis Sesaqmnelad. sagadasaxado
sistemam ar SeiZleba iarsebos pasuxismgeblobis institutis gareSe. sagadasaxado
valdebulebis Sesruleba uzrunvelyofilia administraciuli da sisxlissamarTlebrivi
pasuxismgeblobis zomebiT, agreTve, sagadasaxado sanqciebiT. sagadasaxado pasuxismgeblobis
momwesrigebel normebze bevradaa damokidebuli qveynis sagadasaxado sistemis efeqturoba.

2. sagadasaxado pasuxismgeblobis cneba da niSnebi2. sagadasaxado pasuxismgeblobis cneba da niSnebi2. sagadasaxado pasuxismgeblobis cneba da niSnebi2. sagadasaxado pasuxismgeblobis cneba da niSnebi2. sagadasaxado pasuxismgeblobis cneba da niSnebi

sagadasaxado pasuxismgeblobas axasiaTebs iuridiuli pasuxismgeblobis yvela
niSani. amasTan, aucilebelia davadginoT sagadasaxado pasuxismgeblobis  gansakuTrebuli
niSnebi, agreTve,  misi adgili iuridiuli pasuxismgeblobis sistemaSi.

farTo gagebiT sagadasaxado pasuxismgebloba iuridiuli pasuxismgeblobis sxvadasxva
saxeebis erTobliobaa. samarTlebriv mecnierebasa da praqtikaSi tradiciulad gamoyofen
qonebriv (samoqalaqo-samarTlebriv), disci plinur, administraciul da
sisxlissamarTlebriv pasuxismgeblobas. amasTan, samarTlis Teoriis dargis specialistebi
iuridiuli pasuxismgeblobis saxeebis ganxilvisas praqtikulad arafers amboben
sagadasaxado pasuxismgeblobis Sesaxeb.

sagadasaxado kanonmdeblobis darRvevis gamo sisxlissamarTlebrivi pasuxismgeblobis
Sesaxeb SesaZlebelia vilaparakoT mxolod maSin, Tu Cadenilia sagadasaxado danaSauli
da ara sxva sagadasaxado samarTaldarRveva. calkeuli avtorebi miuTiTeben maT
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mWidro kavSirsa da aRniSnaven, rom sagadasaxado samarTaldarRveva  sagadasaxado
danaSaulis Taviseburi winakriminaluri `fonia~ da mTel rig SemTxvevebSi isini
mxolod raodenobrivi maCveneblebiT  (damaluli gadasaxadiT dasabegri obieqtis
odenobiT) gansxvavdeba erTmaneTisagan.1

sagadasaxado samarTaldarRvevas saerTo ar gaaCnia disciplinur pasuxismgeblobasTan,
romelic gamoiyeneba mxolod SromiTi da samsaxurebrivi disciplinis darRvevis SemTxvevaSi.

sagadasaxado samarTaldarRvevasTan mimarTebaSi pasuxismgeblobis saxeebidan unda
gamovricxoT samoqalaqo-samarTlebrivi pasuxismgebloba. gadasaxadebiT dabegvra atarebs
ara kerZo, aramed _ sajaro-samarTlebriv xasiaTs. sagadasaxado pasuxismgebloba
samoqalaqo-samarTlebrivi pasuxismgeblobisagan gansxvavebiT uzrunvelyofs ara
saxelSekrulebo valdebulebebis, aramed sagadasaxado kanonmdeblobiT gaTvaliswinebuli
valdebulebebis Sesrulebas.

sagadasaxado pasuxismgebloba Zalian hgavs administraciul pasuxismgeblobas.
administraciul pasuxismgeblobasa da sagadasaxado pasuxismgeblobas Soris
mniSvnelovan msgavseba mdgomareobs rogorc  maTi gamoyenebis safuZvelsa
(samarTaldarRveva) da pasuxismgeblobis subieqtebSi (ara mxolod fizikuri piri,
aramed iuridiuli piric), agreTve, saxdelis dadebis wessa (oqmis Sedgena da
gadawyvetilebis gamotana) da sanqciebSi (jarima).

mecnierTa erTi nawilis azriT, sagadasaxado pasuxismgeblobas administraciuli
pasuxismgeblobis msgavsi samarTlebrivi buneba gaaCnia.2 amasTan, mecnierTa meore nawili
sagadasaxado pasuxismgeblobas administraciuli pasuxismgeblobis nairsaxeobad miiCnevs.3

unda aRiniSnos, rom ukanasknel periodSi mecnierTa nawili ganixilavs sakiTxs safinanso
pasuxismgeblobis, rogorc pasuxismgeblobis specialuri saxis‚ arsebobis Sesaxeb. safinanso,
kerZod ki sagadasaxado kanonmdeblobis ganviTarebasTan dakavSirebiT mecnierTa nawili
safinanso-samarTlebriv pasuxismgeblobas iuridiuli pasuxismgeblobis damoukidebel
saxed ganixilavs.4 samecniero literaturaSi aRniSnul sakiTxTan dakavSirebiT gamoTqmulia
sxvadasxva mosazreba. mecnierTa  nawili miiCnevs, rom TviTon terminis – safinanso
pasuxismgeblobis _ gamoyeneba saerTod dauSvebelia.5 sxvebs miaCniaT, rom safinanso
pasuxismgebloba, regulirebis saganiTa da meTodiT, administraciuli pasuxismgeblobis
nairsaxeobaa. maTi azriT, safinanso pasuxismgeblobis buneba wminda administraciulia da
ar arsebobs misi damoukidebel saxed gamoyofis araviTari safuZveli. amavdroulad
isini aRniSnaven, rom sagadasaxado pasuxismgeblobas, administraciuli pasuxismgeblobisagan
gansxvavebiT, gaaCnia mxolod misTvis damaxasiaTebeli niSnebi.6

arsebuli mosazrebebis analizis safuZvelze rusi mecnieri i. xamuSenko mivida
daskvnamde, rom `safinanso pasuxismgeblobis” cnebis Sesaxeb mxolod pirobiTad
SeiZleba laparaki da misi iuridiuli pasuxismgeblobis damoukidebel saxed gamoyofa
dReisaTvis arafriT aris dasabuTebuli.7

1ix.: Ê îò  À.Ã. Óãî ëî â í à ÿ  îòâåòñòâåííîñòü çà ïðåñòóïëåíèÿ â ñôåðå íàëîãî î áëî æåíèÿ ( ï î  ìàòåðèàëàì
Ðîññèè, Áåëàðóñè, Ëèòâû è Ïîëüøè). Ì., 1995. gv. 19.
2ix.: Ãåðàñèìåíêî Ñ. À.  Çàùèòà ïðàâ íàëîãî ï ë àòåëüùèêîâ â àðáèòðàæíîì ñóäå. Ì., 1994. gv. 56.
3ix.: Êîììåíòàðèé ê Íàëîãîâîìó êîäåêñó Ðîññèéñêîé Ôåäåðàöèè, ÷àñòè ïåðâîé (ïîñòàòåéíûé)/ Ïîä  ðåä. À. Â.
Áðèçãàëèíà. Ì., 1998. gv. 313.
4ix.: Êàðàñåâà  Ì.  Â.  Ôèíàíñî âîå ïðàâî. Îáùàÿ ÷àñòü: Ó÷åáíèê. Ì., 1997. gv. 181.
5 ix.:Êðîëèñ Ë. Àäìèíèñòðàòèâíàÿ îòâåòñòâåíí îñòü çà íàðóøåíèå íàëîãî âîãî çàêî í îäàòåëüñòâà. Åêàòåðèíáóðãá 1996. gv. 13.
6ix.: Ñòàðèëî â  Þ .  Í à ðóøåíèå íàëîãî âîãî çàêî í îäàòåëüñòâà è þðèäè÷åñêàÿ  îòâåòñòâå í í î ñòü .  Â îð î í åæá 1995. gv. 49 – 52.
7ix.: Õàìóøåíêî  È.  Î ïðàâîâîé ïðèðîäå ôèíàíñîâûõ ñàíêöèé. Þðèäè÷åñêèé ìèð, 1997, ¹ 1.
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yovelive zemoaRniSnuli metyvelebs sagadasaxado pasuxismgeblobis garkveulwilad
gaorebuli samarTlebrivi bunebis Sesaxeb. sagadasaxado pasuxismgebloba, erTi mxriv‚
administraciuli pasuxismgeblobis, xolo‚ meore mxriv‚ safinanso pasuxismgeblobis
nairsaxeobas warmoadgens.

unda aRiniSnos, rom safinanso pasuxismgeblobis administraciuli pasuxismgeblobis
nairsaxeobad ganxilvis Sesaxeb samecniero literaturaSi gamoTqmuli mosazrebebi ar
Seesabameba moqmed sagadasaxado kanonmdeblobas da sakmarisi Teoriuli dasabuTeba ar
gaaCnia. administraciuli pasuxismgeblobisa da safinanso pasuxismgeblobis msgavseba,
upirveles yovlisa, ganpirobebulia maTi sajaro-samarTlebrivi bunebiT. es srulebiT
ar niSnavs, rom safinanso pasuxismgebloba administraciuli pasuxismgeblobis nairsaxeobaa,
vinaidan sajaro buneba  pasuxismgeblobis sxva saxeebsac gaaCniaT.  aRniSnul sakiTxTan
dakavSirebiT mxedvelobaSi unda miviRoT administraciul da safinanso pasuxisgebaSi
micemis gansxvavebuli procedurebi, agreTve, SemadgenlobiTa da xasiaTiT gansxvavebuli
sanqciebi. unda aRiniSnos, rom sazRvargareTis qveynebis sakanonmdeblo praqtika
sagadasaxado sanqciebs safinanso samarTlis da ara sisxlis samarTlis an administraciuli
samarTlis CarCoebSi ganixilavs.8   analogiur normas Seicavs saqarTvelos sagadasaxado
kodeqsic, romlis Tanaxmad‚ pirs sagadasaxado pasuxismgebloba SeiZleba daekisros
mxolod amave kodeqsiT dadgenil safuZvelze da wesiT. amasTan, sagadasaxado
samarTaldarRvevis gamo‚ sawarmos mimarT sagadasaxado sanqciis gamoyeneba ar aTavisuflebs
mis Tanamdebobis pirebs Sesabamisi safuZvlebis arsebobisas saqarTvelos kanonmdeblobiT
gaTvaliswinebuli administraciuli, sisxlissamarTlebrivi an sxva pasuxismgeblobisagan.

aRniSnulis gaTvaliswinebiT SeiZleba davaskvnaT, rom sagadasaxado pasuxismgebloba
safinanso pasuxismgeblobis nairsaxeobaa, romelic‚ Tavis mxriv‚ faqtobrivad iuridiuli
pasuxismgeblobis damoukidebeli saxea.  safinanso (sagadasaxado) pasuxismgeblobis
ZiriTadi Tavisebureba mdgomareobs imaSi, rom sajarimo sanqciebis garda igi
iTvaliswinebs uflebaaRmdgen sanqciebsac (magaliTad, sauravs sagadasaxado
kanonmdeblobiT dadgenil vadebSi gadasaxadis gadauxdelobis gamo), rac uzrunvelyofs
gadasaxadis gadamxdelebis mier sagadasaxado kanonmdeblobiT gaTvaliswinebuli
valdebulebebis Sesrulebas, agreTve‚ uzrunvelyofs maTi marTlsawinaaRmdego qmedebis
Sedegad saxelmwifosaTvis miyenebuli zianis kompesacias.

mTlianobaSi sagadasaxado pasuxismgebloba sagadasaxado pasuxismgebloba sagadasaxado pasuxismgebloba sagadasaxado pasuxismgebloba sagadasaxado pasuxismgebloba aris gansazRvruli sagadasaxado
samarTaldarRvevis Camdeni piris valdebuleba, sagadasaxado kodeqsiT dadgenili
safuZveliTa da wesiT pasuxi agos mis mier Cadenili marTlsawinaaRmdego qmedebaze.

sagadasaxado pasuxismgeblobas axasiaTebs iuridiuli pasuxismgeblobis
damaxasiaTebeli yvela ZiriTadi niSani, vinaidan

• warmoadgens marTlwesrigis dacvis saSualebas;
• gulisxmobs saxelmwifo iZulebis RonisZiebebis gamoyenebas;
• dgeba samarTlis normebis darRvevisaTvis;
• dgeba samarTlis normebis safuZvelze, e.i. normatiulad gansazRvrulia;
• warmoadgens braleuli qmedebis (moqmedebis an umoqmedobis) Sedegs;
• iTvaliswinebs samarTlis normebiT gaTvaliswinebuli sanqciebis gamoyenebas da

dakavSirebulia  materialuri da moraluri xasiaTis uaryofiT SedegebTan, romelic
samarTaldamrRvevma unda aitanos;

8 ix.: Ê îçûðèí È.È.  Í à ëîãî âîå ïðàâî çàðóáåæíûõ ñòðàí: âî ïð îñû  òåîðèè è ïðàêòèêèþ‚ Ì., 1993. gv. 93.
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• realizacia xorcieldeba Sesabamisi procesualuri formebiT.
  amavdroulad, sagadasaxado pasuxismgebloba xasiaTdeba mTeli rigi specifikuri

niSnebiT, rac gvaZlevs saSualebas‚ vilaparakoT masze gansakuTrebulad:
• sagadasaxado pasuxismgebloba mowesrigebulia sagadasaxado samarTlis normebiT;
• pasuxismgeblobis safuZvels sagadasaxado samarTaldarRveva warmoadgens;
• sagadasaxado pasuxismgebloba iTvaliswinebs samarTaldamrRvevis mimarT finansuri

xasiaTis sagadasaxado sanqciebis _ jarimebisa da sauravebis gamoyenebas da amitom
igi mxolod qonebriv xasiaTs atarebs;

• sagadasaxado  sanqcia umetes SemTxvevaSi pirdapiraa dakavSirebuli biujetSi
gadauxdeli gadasaxadis Tanxasa (jarimis odenoba pirdapiraa dakavSirebuli Semcirebuli
gadasaxadis Tanxis odenobasTan) da valdebulebis Seusruleblobis xangrZlivobaze
(dadgenil vadebSi gadauxdel gadasaxadebze sauravis daricxva warmoebs yovel
vadagadacilebul dReze);

• iTvaliswinebs pasuxismgeblobaSi micemis gansakuTrebul,  udavo, wess;
• sagadasaxado pasuxismgeblobis subieqtebs gadasaxadis gadamxdelebi, sagadasaxado

agentebi da sxva valdebuli pirebi (magaliTad, bankebi) warmoadgenen;
• sagadasaxado pasuxismgeblobis subieqtebi sagadasaxado pasuxisgebaSi miecemian

mxolod sagadasaxado organoebis mier.
rogorc vxedavT, dReisaTvis arsebobs niSnebis erToblioba, rac saSualebas gvaZlevs‚

davaskvnaT, rom saqarTvelos samarTlebriv sistemaSi Camoyalibda sakmaod mkafiod
gamoxatuli samarTlebrivi movlena _ sagadasaxado pasuxismgebloba.

iseve, rogorc nebismieri sxva saxis iuridiuli pasuxismgebloba, sagadasaxado
pasuxismgebloba emyareba kanonierebis, samarTlianobis, pasuxismgeblobis garduvalobis
da a.S. principebs.

sagadasaxado pasuxismgeblobis gamoyenebis safuZvels gamoyenebis safuZvels gamoyenebis safuZvels gamoyenebis safuZvels gamoyenebis safuZvels warmoadgens:
• normebi, e.i. misi maregulirebeli normatiuli aqtebis sistema;
• faqtebi, e.i. konkretuli subieqtis qmedeba, romelic arRvevs pasuxismgeblobis

zomebiT dacul samarTlebriv normebs;
• procesualuri moqmedebebi, e.i. kompetenturi organos aqti konkretuli sagadasaxado

samarTaldamrRvevis mimarT konkretuli jarimis dakisrebis Sesaxeb.
sagadasaxado pasuxismgeblobis Sinaarsi Sinaarsi Sinaarsi Sinaarsi Sinaarsi mdgomareobs misi gamoyenebisa da aRsrulebis

uflebebSi, movaleobebSi, aseve‚ realur moqmedebebSi.
sagadasaxado pasuxismgeblobis zomebis gamoyenebisaTvis aucilebelia sami safuZveli:

normatiuli, faqtobrivi da procesualuri.
safuZvlebi unda warmoiSvas gansazRvruli TanmimdevrobiT. upirveles yovlisa‚

aucilebelia arsebobdes norma, romelic adgens valdebulebas da sanqcias misi
SeusruleblobisaTvis. Semdeg unda warmoiSvas faqtobrivi safuZveli _ sagadasaxado
samarTaldarRveva. normisa da sagadasaxado samarTaldarRvevis arsebobis SemTxvevaSi
uflebamosili subieqti kanoniT dadgenili wesiT gansazRvravs sagadasaxado sanqcias
sagadasaxado samarTaldarRvevisaTvis.

sagadasaxado samarTaldarRvevebs ganekuTvneba samarTaldarRvevebi, romlebic exeba
sagadasaxado sistemas mTlianobaSi. samarTaldarRvevebs, romlebsac gaaCnia arapirdapiri
zegavlena sagadasaxado urTierTobebze, magram moicavs SedarebiT farTo Semadgenlobebs,
sagadasaxado samarTaldarRvevebs ar ganekuTvneba. magaliTad, Tu Tanamdebobis piri
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gadasaxadis gadamxdels ukanonod aZlevs sagadasaxado SeRavaTiT sargeblobis
damadasturebel dokuments, aseTi piris qmedeba unda ganvixiloT rogorc samoxeleo
da ara rogorc sagadasaxado samarTaldarRveva. gadasaxadis gadamxdelis qmedeba ki,
romelic mimarTulia gadasaxadisagan Tavis aridebisaken‚ unda davakvalificiroT rogorc
Sesabamisi sagadasaxado samarTaldarRveva da ara rogorc zogadsisxlissamarTlebrivi
danaSauli (mag. TaRliToba da a.S.).

sagadasaxado kanonmdeblobis darRveva yovelTvis ar warmoadgens piris iuridiuli
pasuxismgeblobis safuZvels. iuridiuli pasuxismgeblobis safuZvels warmoadgens
mxolod iseTi qmedeba, romelsac axasiaTebs dasjadi qmedebis kanoniT gaTvaliswinebuli
yvela niSani da amavdroulad gaaCnia samarTaldarRvevis Semadgenlobis kanoniT
gaTvaliswinebuli yvela elementi.

3. sagadasaxado samarTaldarRvevis cneba da niSnebi3. sagadasaxado samarTaldarRvevis cneba da niSnebi3. sagadasaxado samarTaldarRvevis cneba da niSnebi3. sagadasaxado samarTaldarRvevis cneba da niSnebi3. sagadasaxado samarTaldarRvevis cneba da niSnebi

saqarTvelos axali sagadasaxado kodeqsi, pirvelad sagadasaxado kanonmdeblobis
istoriaSi, iZleva sagadasaxado samarTaldarRvevis cnebas. saqarTvelos sagadasaxado
kodeqsis 123-e muxlis Tanaxmad, sagadasaxado samarTaldarRvevad iTvlebasagadasaxado samarTaldarRvevad iTvlebasagadasaxado samarTaldarRvevad iTvlebasagadasaxado samarTaldarRvevad iTvlebasagadasaxado samarTaldarRvevad iTvleba
gadasaxadis gadamxdelis, sagadasaxado agentis an sxva valdebuli pirisgadasaxadis gadamxdelis, sagadasaxado agentis an sxva valdebuli pirisgadasaxadis gadamxdelis, sagadasaxado agentis an sxva valdebuli pirisgadasaxadis gadamxdelis, sagadasaxado agentis an sxva valdebuli pirisgadasaxadis gadamxdelis, sagadasaxado agentis an sxva valdebuli piris
marTlsawinaaRmdego qmedeba (moqmedeba an umoqmedoba), romlisTvisacmarTlsawinaaRmdego qmedeba (moqmedeba an umoqmedoba), romlisTvisacmarTlsawinaaRmdego qmedeba (moqmedeba an umoqmedoba), romlisTvisacmarTlsawinaaRmdego qmedeba (moqmedeba an umoqmedoba), romlisTvisacmarTlsawinaaRmdego qmedeba (moqmedeba an umoqmedoba), romlisTvisac
sagadasaxado kodeqsiT gaTvaliswinebulia pasuxismgebloba.sagadasaxado kodeqsiT gaTvaliswinebulia pasuxismgebloba.sagadasaxado kodeqsiT gaTvaliswinebulia pasuxismgebloba.sagadasaxado kodeqsiT gaTvaliswinebulia pasuxismgebloba.sagadasaxado kodeqsiT gaTvaliswinebulia pasuxismgebloba.

saqarTvelos sagadasaxado kodeqsis 123-e muxlis safuZvelze SeiZleba gamovyoT
sagadasaxado samarTaldarRvevis ori  niSani: marTlwinaaRmdegoba da dasjadoba.

kanonmdebelma SezRuda sagadasaxado samarTaldarRvevisaTvis pasuxismgeblobis
dawesebis SesaZlebloba sxva (Tundac sakanonmdeblo) aqtebiT. dasjadoba, rogorc
marTlwinaaRmdegobis Semadgeneli nawili, gulisxmobs sanqciis gamoyenebis gardauvalobas
saqarTvelos sagadasaxado kodeqsis me-18 TaviT  (`sagadasaxado samarTaldarRvevaTa
saxeebi da pasuxismgebloba~) gaTvaliswinebuli qmedebis Cadenis SemTxvevaSi.

kanonmdebeli sagadasaxado samarTaldarRvevis cnebis gansazRvrisas xmarobs termins
_ qmedeba, rac gulisxmobs rogorc gadasaxadis gadamxdelis, sagadasaxado agentis
an sxva valdebuli piris moqmedebas, aseve _ umoqmedobas. sagadasaxado samarTaldarRveva
SeiZleba Cadenil iqnes rogorc moqmedebiT, aseve _ umoqmedobiTrogorc moqmedebiT, aseve _ umoqmedobiTrogorc moqmedebiT, aseve _ umoqmedobiTrogorc moqmedebiT, aseve _ umoqmedobiTrogorc moqmedebiT, aseve _ umoqmedobiT.

sagadasaxado organoSi gadasaxadis gadamxdelad  aRricxvaze dadgomis wesis
darRveva, sagadasaxado deklaraciis dagvianebiT wardgena _ umoqmedobiT Cadenili
sagadasaxado samarTaldarRvevebis magaliTebia.

Semosavlebisa da  xarjebis, agreTve‚ gadasaxadiT dasabegri sxva  obieqtebis
aRricxvis wesis darRveva SeiZleba Cadenil iqnes rogorc moqmedebiT (buRaltruli
aRricxvis angariSebze  sameurneo operaciebis arasworad asaxviT), aseve‚ umoqmedobiT
(sabuRaltro aRricxvis registrebis uqonlobiT).

saqarTvelos sagadasaxado kodeqsis me-18 TaviT gaTvaliswinebuli sagadasaxado
samarTaldarRve-vebis nawili SeiZleba Cadenil iqnes an mxolod moqmedebis, an mxolod
umoqmedobis gziT. mTeli rigi sagadasaxado samarTaldarRvevebis  obieqturi mxare
SeiZleba ganxorcieldes rogorc  moqmedebis, aseve umoqmedobis Sedegad.

sagadasaxado samarTaldarRvevis meore niSans qmedebis marTlwinaaRmdegoba
warmoadgens. ar CaiTvleba sagadasaxado samarTaldarRvevad qmedeba, Tu igi ar aris



228

gaTvaliswinebuli sagadasaxado kanonmdeblobiT. sagadasaxado samarTaldarRvevad
ar CaiTvleba‚ agreTve‚ qmedeba, romelic, Tumca emTxveva saqarTvelos sagadasaxado
kodeqsis me-18 Tavis Sesabamisi muxlis niSnebs, magram Cadenilia sagadasaxado
kanonmdeblobis normebis darRvevis gareSe.

samarTlis norma, romelic iTvaliswinebs pasuxismgeblobas sagadasaxado
samarTdarRvevisaTvis, mkafiod unda gansazRvravdes dasjadi qmedebis niSnebs,
marTlsawinaaRmdego qmedebis garegan gamovlinebas. es savaldebulo pirobaa, vinaidan,
erTi mxriv, zRudavs administraciul Sexedulebebs sanqciis gamoyenebis procesSi,
xolo, meore mxriv, gamoricxavs pasuxismgeblobisagan Tavis aridebis SesaZleblobebs.

sagadasaxado samarTaldarRvevis sakanonmdeblo definicia iTvaliswinebs pasuxismgeblobas
obieqturi Seracxvis principiT, e.i. gadasaxadis gadamxdelis braleulobis xarisxi
pasuxismgeblobis Sesaxeb sakiTxis gadawyvetisas mxedvelobaSi ar miiReba.

rogorc cnobilia, iuridiuli pasuxismgeblobis erT-erT mTavar debulebas mxolod
braleuli pasuxismgeblobis principi warmoadgens. ̀ ar arsebobs pasuxismgebloba bralis
gareSe~ _ es iuridiuli pasuxismgeblobis fuZemdebluri principia. aRniSnuli principis
gamoyeneba sagadasaxado pasuxismgeblobis gamoyenebisas eWvis qveS ar unda dadges.

sagadasaxado samarTaldarRvevad SeiZleba Cadenil iqnes ganzrax an
gaufrTxileblobiT. sagadasaxado samarTaldarRvevis Sesaxeb saqmis warmoebisas
unda dadgindes rogorc sagadasaxado samarTaldarRvevis Cadenis faqti, aseve‚ gadasaxadis
gadamxdelis braleulobis xarisxi. mxolod gadasaxadis gadamxdelis (gadasaxadis
gadamxdeli sawarmos (organizaciis) Tanamdebobis piris) braleuli qmedeba saSualebas
gvaZlevs‚ vilaparakoT samarTaldarRvevis arsebobis Sesaxeb.

vfiqrobT, SeuZlebelia saqmeze samarTliani gadawyvetilebis miReba
samarTaldamrRvevis braleulobis Sesaxeb sakiTxis ganxilvis gareSe.

vinaidan saqarTvelos sagadasaxado kodeqsis 123-e muxli sagadasaxado
samarTaldarRvevad miiCnevs mxolod gadasaxadis gadamxdelis, sagadasaxado agentis
an sxva valdebuli piris marTlsawinaaRmdego moqmedebas an umoqmedobas, sagadasaxado
Semowmebis procesSi  sagadasaxado samarTaldarRvevis gamovlenisas sagadasaxado
organoebi Semowmebis aqtSi afiqsireben mxolod samarTaldarRvevis faqts, miuTiTeben
darRveul kanonebze (kanonis normebze), magram ar miuTiTeben garemoebebze, romlebic
saSualebas mogvcems‚ vimsjeloT Cadenil samarTaldarRvevaSi gadasaxadis gadamxdelis
braleulobis xarisxis Sesaxeb. sagadasaxado samaraTaldarRvevis faqtze saqmis
warmoebisas unda dadgindes ara mxolod samarTaldarRvevis Cadenis faqti, aramed‚
gadasaxadis gadamxdelis bralis xarisxic, vinaidan sagadasaxado samarTaldarRveva
SeiZleba Cadenil iqnes rogorc ganzrax, aseve‚ gaufrTxileblobiT.

sazRvargareTis qveynebis sagadasaxado kanonmdeblobisagan gansxvavebiT, saqarTvelos
sagadasaxado kanonmdebloba sagadasaxado pasuxismgeblobis gamoyenebisas mxedvelobaSi
ar iRebs subieqtis qmedebis ganzrax da gaufrTxilebel xasiaTs.9 kerZod, umetes
SemTxvevebSi mxedvelobaSi ar miiReba gadamxdeli moqmedebda ganzrax, Tu
samarTaldarRveva Cadenilia daudevrobis, gamoucdelobis an gamoangariSebis dros
daSvebuli Secdomis Sedegad, rac praqtikulad kriminalur elementebTan erT rigSi
ayenebs dabneul gadamxdelebs.

9 ix.: z.rogava, m.sxiereli. z.rogava, m.sxiereli. z.rogava, m.sxiereli. z.rogava, m.sxiereli. z.rogava, m.sxiereli. sazRvargareTis qveynebis sagadasaxado sistemebi. Ggv. 48-87. Tb. 2003.
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bralis Sesaxeb sakiTxis ganxilvisas aucilebelia gavamaxviloT yuradReba:
• bralis gamomricxvel garemoebebze;
• bralis formebze;
• bralis formebis zegavlenaze pasuxismgeblobis saxesa da zomaze;
• pasuxismgeblobis Semamsubuqebel da damamZimebel garemoebebze;
• bralis dadgenis wesze.
saqarTvelos sagadasaxado kanonmdebloba ar iTvaliswinebs bralis gamomricxvel

garemoebebs, rac SeiZleba sagadasaxado kanonmdeblobis mniSvnelovan xarvezad miviCnioT.
saqarTvelos sagadasaxado kanonmdebloba ar iTvaliswinebs mTel rig garemoebebs,

romlebsac kanonmdeblobis sxva dargebSi pasuxismgeblobis Sesaxeb sakiTxis ganxilvisas
tradiciulad didi yuradReba eTmoba. samarTlis mTel rig dargebSi, piri, romelmac
ar Seasrula masze dakisrebuli valdebuleba‚ Tavisufldeba pasuxismgeblobisagan,
Tu aRniSnuli valdebulebis Sesruleba SeuZlebeli iyo dauZleveli Zalis Sedegad.
dauZlevel ZalaSi igulisxmeba mocemul pirobebSi sagangebo da dauZleveli garemoebebi.

saqarTvelos sagadasaxado kanonmdebloba ar iTvaliwinebs pasuxismgeblobisagan
gaTavisuflebis amgvar safuZvels, rac gadasaxadis gadamxdelis usazRvro
pasuxismgeblobis formaluri safuZvelia (vinaidan pasuxismgeblobis sazRvrebi ar
aris dadgenili). Sedegad‚ piri SeiZleba mieces pasuxisgebaSi, magaliTad, gadasaxadis
aradrouli gadaxdisaTvis, Sesabamis situaciaSi obieqturad dauZleveli movlenis
Sedegad: wyaldidobis, miwisZvris, samxedro moqmedebebis, epidemiis da a.S. ar SeiZleba
amgvar SemTxvevebsBnormaluri vuwodoT, miTumetes, rom sagadasaxado sanqciebis
gamoyenebis kanonierebis Sesaxeb gadawyvetilebis sasamarTlo wesiT gasaCivreba
SeuZlebelia, vinaidan ar arsebobs kanonis norma, romelic dairRva. am SemTxvevaSi
gadasaxadis gadamxdeli sagadasaxado samarTaldarRvevisaTvis pasuxisgebaSi miecema
bralis ararsebobis miuxedavad.

piri ar SeiZleba CaiTvalos braleulad Cadenil sagadasaxado samarTaldarRvevaSi,
Tu misi qmedeba warmoadgenda stiqiuri ubedurebis an sxva sagangebo da dauZleveli
garemoebis Sedegs. praqtikulad‚ aRniSnuli garemoeba kavSirSia umoqmedobasTan‚
magaliTad, deklaraciis warudgenlobasa da a.S.

sazRvargareTis umetesi qveynebis sagadasaxado kanonmdebloba, saqarTvelos
sagadasaxado kanonmdeblobisagan gansxvavebiT, iTvaliswinebs bralis gamomricxvel
meore specifikur garemoebasac: gadasaxadis gadamxdelis an sagadasaxado agentis
mier sagadasaxado organos werilobiTi miTiTebebisa da ganmartebebis Sesrulebas.

gadasaxadis gadamxdels ufleba aqvs‚ miiRos sruli da swori informacia
sagadasaxado kanonmdeblobis, kanoniT misTvis miniWebuli uflebebisa da sagadasaxado
valdebulebis Sesaxeb.

saqarTvelos sagadasaxado kodeqsi am mimarTebiT gamoyofs gadasaxadis gadamxdelis
uflebas‚ miiRos informacia mimdinare kanonmdeblobis Sesaxeb, agreTve‚ ganmarteba
Sesrulebuli an Sesasrulebeli sameurneo operaciisas sagadasaxado kanonmdeblobis
gamoyenebis Sesaxeb.

gadasaxadis gadamxdels ufleba aqvs‚ sagadasaxado organoebidan miiRos‚ agreTve‚
werilobiTi ganmartebebi sagadasaxado kanonmdeblobis gamoyenebis Sesaxeb.

sagadasaxado organoebi valdebuli arian‚ gadasaxadis gadamxdels an sagadasaxado
agents usasyidlod miawodon informacia moqmedi gadasaxadebis, maTi gamoangariSebisa



230

da gadaxdis wesis Sesaxeb, agreTve‚ gadasaxadis gadamxdelis uflebebisa da
valdebulebebis Taobaze.

Tu gadasaxadis gadamxdeli moqmedebda sagadasaxado organoebis ganmartebebisa
da miTiTebebis Sesabamisad‚ arsebobs e. w. iuridiuli Secdomaiuridiuli Secdomaiuridiuli Secdomaiuridiuli Secdomaiuridiuli Secdoma.  iuridiuli
(samarTlebrivi) Secdoma niSnavs imas, rom pirma Caidina marTlsawinaaRmdego qmedeba,
magram mas ar gaaCnda marTwinaaRmdegobis Segneba.

unda aRiniSnos, rom moqmedi kanonmdebloba calkeul SemTxvevebSi iTvaliswinebs
subieqturi mxaris elementebs, rac mxedvelobaSi unda iqnes miRebuli pasuxismgeblobis
zomebis gamoyenebisas. magaliTad, Tu banki gadasaxadis gadamxdeli-klientis angariSebidan
Camoweril Tanxebs dagvianebiT Caricxavs  biujetSi,  agreTve, Tu   sabanko angariSebidan
Tanxebis Camowerisa da biujetSi  maTi gadaricxvis Taobaze gadasaxadis gadamxdelis,
sagadasaxado agentis sagadasaxado davalebas ar Seasrulebs droulad, saqarTvelos
sagadasaxado kodeqsiT dadgenili wesiT, sauravi daericxeba banks. aseT SemTxvevaSi
gadasaxadis gadamxdels sauravi ar daericxeba, vinaidan gadasaxadis Tanxebis biujetSi
dagvianebiT Caricxvaze braleulia banki.

bralis formebisa da bralis gamomricxveli garemoebebis Sesaxeb sakiTxTan kavSirSi
aucileblad unda ganvixiloT sakiTxi sagadasaxado samarTaldarRvevisaTvis
pasuxismgeblobis Semamsubuqebeli da damamZimebeli garemoebebis Sesaxeb. saqarTvelos
sagadasaxado kanonmdebloba, mTeli rigi sazRvargareTis qveynebis sagadasaxado
kanonmdeblobisagan gansxvavebiT,   aseve ar iTvaliswinebs amgvar garemoebebs.

gansakuTrebul interess iwvevs bralis dadgenis wesi. rogorc aRvniSneT, sagadasaxado
deliqtebi SeiZleba Cadenil iqnes rogorc ganzrax, aseve‚ gaufrTxileblobiT. vinaidan
sakmaod rTulia‚ davadginoT samarTaldarRveva ganzrax aris Cadenili Tu
gaufrTxileblobiT. sazRvargareTis qveynebis sagadasaxado samarTlis kanonmdeblobaSi
vxvdebiT gadasaxadis gadamxdelis braleulobis prezumfciis princips. saqarTvelos
sagadasaxado kodeqsi aRniSnul sakiTxs saerTod ar aregulirebs. mTeli rigi
qveynebis sagadasaxado kanonmdeblobiT (mag., ruseTis federaciis) piri ar aris
valdebuli‚ amtkicos Tavisi udanaSauloba. sagadasaxado samarTaldarRvevis faqtisa
da mis CadenaSi gadasaxadis gadamxdelis braldebis mtkicebis movaleoba ekisreba
sagadasaxado organos. faqtobrivad‚ am qveynebSi moqmedebs gadasaxadis gadamxdelis
udanaSaulobis prezumfcia. sagadasaxado-samarTlebriv urTierTobebSi udanaSaulobis
prezumfciis principis gamoyeneba mizanSewonilad ar migvmaCnia. sagadasaxado samarTalSi
sisxlis samarTlis normis amgvari meqanikuri gadatana Teoriulad Zalze mimzidvelad
gamoiyureba, Tumca mTlianad cvlis sagadasaxado organoebsa da gadasaxadis
gadamxdelebs Soris arsebuli samarTlebrivi urTierTobebis mTel sistemas.
udanaSaulobis prezumfcia dauZlevel winaaRmdegobebs Seuqmnis sagadasaxado organoebis
Tanamdebobis pirebs sagadasaxado pasuxisgebaSi micemasTan dakavSirebuli  uflebebis
realizaciisas.

sagadasaxado samarTaldarRvevis subieqtia piri, romelmac Caidina sagadasaxado
samarTaldarRveva da romelsac moqmedi kanonmdeblobiT SeiZleba daekisros
sagadasaxado pasuxismgebloba.

saqarTvelos sagadasaxado kodeqsis 124-e muxlis Tanaxmad, sagadasaxado kodeqsis
me-18 TaviT gaTvaliswinebuli pasuxismgebloba ekisrebaT sawarmoebs, organizaciebs
(koleqtiuri subieqtebs) da fizikur pirebs (individualuri subieqtebs).
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sagadasaxado kanonmdeblobiT gaTvaliswinebuli sagadasaxado samarTaldarRvevebis
subieqtebs ganekuTvnebian:

• gadasaxadis gadamxdelebi (sawarmoebi, organizaciebi, fizikuri pirebi);
• sagadasaxado agentebi;
• sxva valdebuli pirebi (bankebi da sxva safinanso-sakredito dawesebulebebi,

romlebic pasuxismgebelni arian biujetSi gadasaxadebis gadaricxvaze).
unda aRiniSnos, rom Tanamedrove sagadasaxado kanonmdebloba, administraciuli

samarTlisa da sisxlis samarTlisagan gansxvavebiT, sagadasaxado pasuxismgeblobis
gamoyenebisas saerTod ar iTvaliswinebs fizikur piris asaksa da Seracxadobis
faqts.

sawarmoebi sagadasaxado samarTaldarRvevebis subieqtebad gvevlinebian ara mxolod
gadasaxadis gadamxdelebad an sagadasaxado agentebad, aramed _ sxva valdebul
pirebadac. sagadasaxado pasuxismgebloba sagadasaxado kanonmdeblobiT gaTvaliswinebuli
movaleobebis SeusruleblobisaTvis  ekisrebaT biujetis sakaso momsaxurebis
ganmaxorcielebel bankebsac da sabanko operaciebis calkeul saxeobaTa Semsrulebel
sxva organizaciebsac.

4 .4 .4 .4 .4 . sagadasaxado samarTaldarRvevis saqmis warmoebasagadasaxado samarTaldarRvevis saqmis warmoebasagadasaxado samarTaldarRvevis saqmis warmoebasagadasaxado samarTaldarRvevis saqmis warmoebasagadasaxado samarTaldarRvevis saqmis warmoeba

unda aRiniSnos, rom sagadasaxado samarTaldarRvevis saqmis ganxilvis procedura
dReisaTvis dausabuTeblad gamartivebulia. ar aris gadawyvetili sakiTxi
samarTaldamrRvevis sagadasaxado organoSi gamoZaxebisa da misi daswrebiT saqmis
mosmenis Sesaxeb‚ amitom sagadasaxado samarTaldarRvevis saqmis ganxilva
samarTaldamrRvevis dauswreblad warmoebs. sagadasaxado samarTaldarRvevis saqmis
warmoebis mTavari stadia faqtobrivad sagadasaxado organos ufrosis an misi
moadgilis mier mxolod Semowmebis masalebis an sagadasaxado samarTaldarRvevis
oqmis gacnobiT da gadawyvetilebis miRebiT Semoifargleba. sagadasaxado
samarTaldarRvevis saqmis ganxilvis amgvari gamartivebuli procedura xSirad xels
uSlis saqmeze swori dadgenilebis gamotanas. amasTan,  saTanadod ar aris garantirebuli
gadasaxadis gadamxdelis uflebebis dacva.

5. sagadasaxado samarTaldarRvevaTa saxeebi5. sagadasaxado samarTaldarRvevaTa saxeebi5. sagadasaxado samarTaldarRvevaTa saxeebi5. sagadasaxado samarTaldarRvevaTa saxeebi5. sagadasaxado samarTaldarRvevaTa saxeebi

unda aRiniSnos, rom sagadasaxado sferoSi Cadenili samarTaldarRvevis yvela
Semadgenloba ar aris gaTvaliswinebuli saqarTvelos sagadasaxado kodeqsiT, rac
mis mniSvnelovan xarvezad unda miviCnioT.

saqarTvelos sagadasaxado kodeqsis 144-e muxli (`sxva jarimebi~) iTvaliwinebs
gadasaxadis gadamxdelis, sagadasaxado agentis an sxva valdebuli piris
pasuxismgeblobas saqarTvelos sagadasaxado kodeqsiT gaTvaliswinebuli im
valdebulebis SeusruleblobisaTvis, risTvisac amave kodeqsiT gaTvaliswinebulia
pasuxismgebloba, magram ar aris gansazRvruli jarimis odenoba. iuridiuli
pasuxismgeblobis, m.S. sagadasaxado pasuxismgeblobis daweseba samarTaldarRvevis
Semadgenlobis konkretuli niSnebis aRweris gareSe yovlad dauSvebelad migvaCnia.
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kanonmdeblobaSi samarTaldarRvevis Semadgenlobis niSnebis ararseboba, rogorc wesi,
unda gamoricxavdes nebismieri saxis iuridiuli  pasuxismgeblobis gamoyenebas.

TavianTi Sinaarsisa da mimarTulebebis mixedviT‚Yyvela sagadasaxado
samarTaldarRveva pirobiTad SeiZleba daiyos ramodenime gancalkavebul jgufad:

• samarTaldarRvevebi sagadasaxado organoSi saxelmwifo registraciis an/da
gadasaxadis gadamxdelad aRricxvaze dadgomis wesis winaaRmdeg;

• samarTaldarRvevebi Semosavlebisa da xarjebis aRricxvis, agreTve,x sagadasaxado
angariSgebis Sedgenisa da wardgenis wesis winaaRmdeg;

• samarTaldarRvevebi gadasaxadis gadaxdis, dakavebis an gadaricxvis wesis winaaRmdeg;
• samarTaldarRvevebi sagadasaxado organoebis kanonieri saqmianobis ganxorcielebis

winaaRmdeg.

6. sagadasaxado sanqcia6. sagadasaxado sanqcia6. sagadasaxado sanqcia6. sagadasaxado sanqcia6. sagadasaxado sanqcia

saqarTvelos sagadasaxado kodeqsi, jarimis garda, sagadasaxado sanqciis saxiT
ganixilavs sauravs.

sauravi, Tavisi SinaarsiT, uflebaaRmdgeni xasiaTis sanqciaa. sauravis gadaxdis
valdebuleba aiZulebs movales‚ saTanadod Seasrulos masze dakisrebuli sagadasaxado
valdebuleba. amasTan, sauravis meSveobiT saxelmwifo gansazRvruli xarisxiT axdens
vadagadacilebuli sagadasaxado davalianebis Sedegad miyenebuli zianis kompensacias.

amrigad, sauravi dawesebulia gadasaxadebis aradrouli an arasruli gadaxdis
gamo, saxelmwifo xazinis danakargebis kompensaciis mizniT.

unda aRiniSnos, rom sauravi uflebaaRmdgen sanqcias warmoadgens mxolod im
SemTxvevaSi, Tu misi zoma Seesabameba biujetis realur danakargebs. sauravis zoma
unda ukavSirdebodes inflaciis koeficientsa da sxva garemoebebs. magaliTad, sauravis
zomis gansazRvrisas mxedvelobaSi unda iqnes miRebuli sesxis procentic, romelic
SesaZloa ixados saxelmwifom gadasaxadebis aradrouli gadaxdis SemTxvevebSi aRebuli
sesxis gamo.

im SemTxvevaSi, Tu sauravis zoma ar Seesabameba biujetis realur danakargebs,
maSin igi kargavs sakompensacio mniSvnelobas da iZens sajarimo sanqciis xasiaTs.

gadasaxadebis aradrouli gadaxdis gamo gadasaxadis gadamxdels, sagadasaxado
agents an sxva valdebul pirs sagadasaxado pasuxismgebloba ekisreba gadasaxadebis
aradrouli gadaxdis yvela SemTxvevaSi, maTi aradrouli gadaxdis mizezebis miuxedavad.
sauravis daricxva warmoebs im SemTxvevaSic, rodesac gadasaxadis gadamxdeli
damoukideblad aRmoaCens gadasaxadis gamoangariSebisas daSvebul Secdomas da biujetSi
gadaricxavs Semcirebuli gadasaxadis Tanxas.

sauravis daricxva ar aTavisuflebs gadasaxadis gadamxdels, sagadasaxado agents
an sxva valdebul pirs sagadasaxado pasuxismgeblobis sxva saxeebisagan. sauravis
daricxva xorcieldeba sagadasaxado samarTaldarRvevisaTvis gaTvaliswinebuli sxva
sajarimo sanqciebis gamoyenebis paralelurad.

sauravi ericxeba mxolod droulad gadauxdeli gadasaxadis (e.i. narCenis) Tanxebs
da misi daricxva sxva Tanxebze, m.S. droulad gadauxdeli jarimis Tanxebze, romelic
eqvemdebareba gadaxdevinebas samarTaldamrRvevisagan, yovlad dauSvebelia.
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7.7.7.7.7. daskvnadaskvnadaskvnadaskvnadaskvna

zemoaRniSnulis gaTvaliswinebiT SeiZleba Semdegi daskvnebis gamotana:
• sagadasaxado pasuxismgebloba dawesebulia e.w. obieqturi Seracxvis da ara

braleuli pasuxismdeblobis principis safuZvelze;
• sagadasaxado pasuxismgeblobis Sesaxeb normebis iuridiuli konstruqcia umetes

SemTxvevaSi arasrulyofiladaa formulirebuli da calkeul SemTxvevebSi
ewinaaRmdegebian erTmaneTs;

• pasuxismgeblobisagan gaTavisuflebis safuZvlebi faqtobrivad ar arsebobs an
sakmaod SezRudulia;

• sagadasaxado kanonmdebloba ar iTvaliswinebs pasuxismgeblobis Semamsubuqebel
da damamZimebel garemoebebs da Sesabamisad ar cnobs pasuxismgeblobis diferenciaciis
princips;

• sagadasaxado samarTaldarRvevis saqmis warmoeba dausabuTeblad gamartivebulia;
• sagadasaxao kanonmdebloba ar iTvaliswinebs marTlwinaaRmdegobisa da bralis

gamomricxvel garemoebebs, romlebsac samarTlis sxva dargebSi pasuxismgeblobis
institutebis ganxilvisas tradiciulad didi yuradReba eTmobaT;

• sagadasaxao kanonmdebloba ar iTvaliswinebs bralis formebsa da maT zegavlenas
pasuxismgeblobis saxesa da zomaze.

SeiZleba davaskvnaT, rom saqarTvelos sagadasaxado kanonmdeblobis erT-erT yvelaze
rTul da naklebad damuSavebul elements sagadasaxado samarTaldarRvevisaTvis
gadasaxadis gadamxdelis sagadasaxado pasuxismgeblobis sistema warmoadgens.

sagadasaxado samarTaldarRvevis Semadgenlobis (Sinaarsis) aramkafio gansazRvreba,
samarTaldarRvevis subieqturi mxaridan gamomdinare sanqciaTa diferenciaciis ararseboba,
sagadasaxado pasuxismgeblobis sistemaSi bralis principis ararseboba, pasuxismgeblobis
gamomricxveli garemoebebis ararseboba _ yovelive es moiTxovs gadaxedvas, xolo
calkeul SemTxvevebSi _ pasuxismgeblobis ganmsazRvreli  normebis cvlilebas.

dReisaTvis saWiroa sagadasaxado pasuxismgeblobis maregulirebeli normebis Sevseba,
rac saSualebas mogvcems‚ srulvyoT calkeuli iuridiuli konstruqciebi da
gamovricxoT urTierTsawinaaRmdego debulebebi.

upirveles yovlisa‚ saWiroa SemuSavdes sagadasaxado pasuxismgeblobis Sesaxeb
srulyofili koncefcia da Semdgom ganxorcieldes Sesabamisi cvlilebebi sagadasaxado
kanonmdeblobaSi. winaaRmdeg SemTxvevaSi sagadasaxado sistema ver SeZlebs‚ srulad
ganaxorcielos gadasaxadebis akrefis funqcia, rac Tavis mxriv xels SeuSlis
qveynis ekonomikur ganviTarebas.

vadastureb, rom warmodgenili naSromi ar aris gamoqveynebuli, wardgenili an
miRebuli gamosaqveyneblad sxva gamocemaSi. saavtoro ufleba ekuTvniT ~qarTuli
samarTlis mimoxilvasa~ da avtors erToblivad.
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TAX LA W VIOLA TIONS AND LIABILITIES

1. Introduction

Tax is a charge imposed by governmental authority upon property to raise money for public purposes.
Since the establishment of statehood, tax has been an integral part of economic relations.

In modern world tax is the main source of financial resources. No state can develop without financial
resources. So tax payment is reinforced by constitutional liabilities and measures.

The efficiency of taxation is largely dependant on tax regulatory norms.
It must be noted that the problems of taxation haven‚t been investigated by the Georgian lawmakers and

thus the above-mentioned problems haven‚t been duly highlighted. That‚s why the subject requires scien-
tific and juridical research.

Defining the juridical essence of taxation and the solution of the problems dealing with the subject is very
urgent in order to create the perfect juridical background for the defense of tax payers‚ rights and state
interests. The system of taxation cannot exist without the appropriate liabilities. The fulfillment of tax liabili-
ties is reinforced by the measures of administrative and criminal law, as well as by tax sanctions. The effective-
ness of taxation is largely dependant on regulatory norms.

 2. The Concept and Characteristics of Tax Liabilities

Tax liability has every characteristic of any kind of juridical liability. But therefore, it‚s essential to define
the specific characteristic of tax liability itself and it‚s place in the system of taxation. In its broader under-
standing, tax liability is the entity of different kinds of juridical liabilities. In juridical science and practice the
following liabilities can be singled out: property (civic-juridical), disciplinary, administrative and criminal
liabilities. Therefore, while defining the types of juridical liabilities, the specialists of theoretical law never
touch upon the issues of tax liabilities.

In case of tax law violation a legal proceeding can be instituted only when tax criminal case is traced and
not any other kind tax law violation. Different authors indicate to their close links and note that tax law
violation can be considered as the criminal background of tax criminal case and they differ from each other
only by quantitative index (the amount of hidden taxes).1

Tax law violation has nothing to do with the administrative liability, as this latter can be applied only in the
case of labor disciplinary violation.

Civic-juridical liabilities should be excluded while discussing the types of liabilities. Taxation in itself
implies public juridical nature and not separate. Tax liability, unlike the civic-juridical liability, provides the
implementation of liabilities defined by the tax law and not of contract liabilities.

Tax liability is very close to administrative liability. Their similarity can be traced on the basis of their
applications (law violation) and liable individuals (not only physical persons, but juridical persons as well),
in defining the tax amount (protocol statement and decision making) and sanctions (fine)

Some scientists consider that tax liability has the same nature as the administrative liability.2 While the
other group of scientists thinks that tax liability is one type of administrative liability.3

1 see.: Ê îò  À.Ã. Óãî ëî â í à ÿ  îòâåòñòâåííîñòü çà ïðåñòóïëåíèÿ â ñôåðå íàëîãî î áëî æåíèÿ  ( ï î  ì àòåðèàëàì
Ðîññèè, Áåëàðóñè, Ëèòâû è Ïîëüøè). Ì., 1995. p. 19.
2 see.: Ãåðàñèìåíêî Ñ. À. Çàùèòà ïðàâ íàëîãî ï ë àòåëüùèêîâ â àðáèòðàæíîì ñóäå. Ì., 1994. p. 56.
3 see.: Êîììåíòàðèé ê Íàëîãîâîìó êîäåêñó Ðîññèéñêîé Ôåäåðàöèè, ÷àñòè ïåðâîé (ïîñòàòåéíûé)/ Ïîä  ðåä. À.
Â. Áðèçãàëèíà. Ì., 1998. p. 313.
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It must be noted that nowadays some scientists identify the issue of financial liability as the separate type
of liability. In particular, the scientists discuss the financial juridical liability, as the separate type of juridical
liability.4 There are different attitudes towards the above-mentioned issue in juridical-scientific literature.
Some authors admit that the application of the term “financial liability” is not acceptable5, while the others
think that financial liability is the type of administrative liability. In their opinion, financial liability is of purely
administrative nature, which means that there is no ground to single it out as the separate type of liability.
Therefore, they consider that financial liability has its own characteristics.6

I. Khamushenko, the Russian scientist, concluded that the concept of financial liability can be applied
only in specific circumstances and its identification as the separate type of juridical liability has no proof.7

It should be noted, that the opinions expressed in juridical-scientific literature on identification of finan-
cial liability, as the separate type of administrative liability, don‚t correspond to the active tax law and have no
sufficient theoretical background. The similarity between them is conditioned by their public juridical nature
that doesn‚t mean that we can identify financial liability as the type of administrative liability, as the public
juridical nature can be revealed in other types of  liability. We should take into consideration the difference in
procedures of violation of financial and administrative liabilities and sanctions of different constituency and
nature. It should be noted the constitutional practice of foreign states have shown that it is the financial law
that deals with tax sanctions and not criminal or administrative law.8 The Georgian Tax Code includes the same
norm, according to which the individual can be charged on the basis of the very code. Therefore, the
application of tax sanctions on companies doesn‚t avoid their authorities from the administrative, criminal or
any other liabilities that are defined by the Georgian constitution.

Taking into account all the above-mentioned, we can conclude that tax liability is one type of financial
liability, which in itself is the separate type of juridical liability. The main characteristic of financial-juridical
liability is that, besides the fine sanctions, it implies right-restoring sanctions (for instance, taxes imposed for
tax payment term), which ensures the fulfillment of liabilities by tax payer, determined by the law and rein-
forces the payment of compensations for public damage.

On the whole, tax liability is the specific liability of the law violator, who must be charged for the law
violation according to the regulations of the Tax Code.

Tax liability possesses all main features of juridical liability:
* The means of order insurance;
* Implies implementation of state sanctions;
* Violation of law obligations;
* Is reinforced on the basis of law obligations and is determined by law norms;
* Is the result of the misdeeds of law violator;
* Provides the implementation of law obligations and deals with negative consequences of financial or

moral nature, that must be subdued by the law violator;
* It‚s realized by the appropriate procedures.
   Therefore, tax liability is characterized by the wide range of specific features, which enables us to devote

due attention to it.
* Tax liability is regulated by the norms of tax law;
* The basis of liability is tax law violation;
* Tax liability implies different financial sanctions against the violator‚ application of fines. Thus, it carries

only possessive nature.
* Tax sanction is directly connected with the amount of non-paid taxes (the amount of the fine is linear to the

4 see.: Êàðàñåâà  Ì. Â.  Ôèíàíñîâîå ïðàâî. Îáùàÿ ÷àñòü: Ó÷åáíèê. Ì., 1997. p. 181.
5 see.: Êðîëèñ Ë.  Àäìèíèñòðàòèâíàÿ îòâåòñòâåííîñòü çà íàðóøåíèå íàëîãîâîãî çàêîíîäàòåëüñòâà.
  Åêàòåðèíáóðãá 1996. p. 13.
6 see.: Ñòàðèëîâ Þ.  Íàðóøåíèå íàëîãîâîãî çàêîíîäàòåëüñòâà è þðèäè÷åñêàÿ  îòâåòñòâåííîñòü. Âîðîíåæ,
  1995.  p. 49-52.
7 see.: Õàìóøåíêî  È. Î ïðàâîâîé ïðèðîäå ôèíàíñîâûõ ñàíêöèé. Þðèäè÷åñêèé ìèð, 1997, ¹ 1.
8 see.: Êîçûðèí È.È. Íàëîãîâîå ïðàâî çàðóáåæíûõ ñòðàí: âîïðîñû òåîðèè è ïðàêòèêèþ Ì., 1993. p. 93.
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reduced tax amount) and the duration of tax payment term violation (the term violation implies the daily fine);
* Implies the special rule of taking into charge;
* Individuals, who are in charge of carrying out these procedures are tax agents, tax payers and other

associated individuals (for instance, banks);
* They can be charged only by tax bodies.
As we can see, we possess the entity of characteristics, which enable us to conclude that, in the Georgian

law system we can trace a distinctly new phenomenon  tax liability.
Like other juridical liabilities, tax liability is based on the principles of constitution, justice, fulfillment of

liabilities, etc.
The basic appliances of tax liability is:
* The system of its regulatory norms;
* Facts i.e. the actions of separate individuals, violating juridical norms, protected by liability measures
* Process actions i.e. the act of the appropriate body against the law violator about imposing particular fine.
The essence of tax liability implies its usage and implementation, liabilities and tangible actions.
Three main parameters are necessary to apply tax liability measures: normative, factual and processional.
The basis should be emerged by definite sequence. It‚s essential to have a norm, which defines and states

sanctions against violator and only then is required a factual background ̀  tax law violation. In case of tax law
violation and norm deviation, an empowered individual defines tax sanction for tax law violation according to
the law.

Tax law violations are those, which deal with the tax system entirely. Tax law violations that have indirect
influence on tax relations, but imply comparatively wide consistence, don?t belong to tax law violations. For
instance, if an official gives a tax payer the illegal document on tax perks, such action should be discussed as
administrative violation and not as tax law violation. The actions of tax payers intended to avoid themselves
from tax payment should be qualified as the appropriate tax law violation and not as the general criminal case
(eg. fraud, etc.).

Tax law violation isn‚t always the basis of the juridical person‚s liability. The basis of it can be only such
actions, which are characterized by punitive actions, determined by the law and therefore possess all the
elements of law violation.

3. The Concept of Tax Law Violation and its Characteristics

For the first time in history the new Georgian Tax Code defines the notion of tax law violation. According
to the Point 123 of the Georgian Tax Code, the tax law violation can be identified by the misdeed of tax payer,
tax agent and other liable individuals. Such misdeeds are charged according to the Code.

On the basis of the Point 123, we can single out two types of tax law violation: law resistance and punitive
actions.

Lawmakers restricted imposing of liability for violations by different acts, even by law acts. Punitive
actions, as the part of law resistance implies the inevitability of sanctions according to the Chapter 18 of the
Georgian Tax Code (the types of tax law violations and liabilities) in the cases of law violation

Law maker uses the term “action” while determining the notion of tax law violation, which implies the
misdeeds of tax payer, tax agent and other liable individuals.

The violation of the regulation on enrollment of tax payer at the tax body, violation of the terms of the tax
declaration presentation  - is the example of tax law violation caused by the non-action.

The violation of regulation on enrollment of tax-imposed companies, incomes and expenses can be com-
mitted as by actions (incorrect reflection of transactions and auditing), by non-actions (having no auditing
registers) as well.

The part of tax law violation identified by the Chapter 18 of the Georgian Tax Code can be committed only
be the action or only by non-action. The wide range of tax law violations can be committed by the actions and
non-actions as well.
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The second feature of tax law violation is law resistance. The case cannot be considered as law violation,
if it‚s not identified by the tax law. Such actions that have the characteristics of the Chapter 18 of the Tax Code,
but are committed without the violation of tax law norms, shouldn?t be considered as tax law violation.

The juridical norm, implying the liability against the tax law violation should be strictly defined by the
features of punitive actions and its outward reflections. It?s an obligation, as it restricts administrative views
in the process of the sanction application and on the other hand it excludes the possibility to avoid liabilities.

The legal definition of tax law violation intends liabilities defined objectively, i.e. the degree of law viola-
tion about the liability is not considered while the case arrangement.

As we are fully aware, the main statement of juridical liability is not only the principle of liability. “There is
no liability without having committed misdeeds”-  it‚s the basic principle of juridical liability. The usage of this
principle while applying tax liabilities shouldn‚t cast doubts.

Tax law violation can be committed intentionally or by ignorance. While carrying out the law proceedings
the fact of tax law violation should be stated, as well as, the degree of tax payer‚s misdeed. Only the particular
misdeeds of tax payer (organizations and officials) enable us to consider the case as law violation.

 In my opinion we aren‚t able to make fair decision about the misdeeds of law violator without discussing
the case.

 As the Point 123 of the Georgian Tax Code identifies law violation only of misdeeds tax payer, tax agent or
other liable individuals while tax inspection, the tax bodies define the facts of law violation, point to violated
laws (legal norms), but don‚t point to circumstances that will enable us to determine the degree of misdeed.
During legal proceedings should be defined not only the facts of law violation, but the degree of misdeed as
well, as tax law violation can be committed intentionally or by ignorance.

Unlike the Tax Code of foreign countries, the Georgian Tax Code doesn?t take into account intentional
activities or activities committed by ignorance.9 Particularly, it doesn?t take into consideration tax payer‚s
intentional misdeeds, if the violation is committed by the mistakes caused by the lack of experience or
miscalculations. This practically identifies confused tax payers with criminals.

We should pay attention to certain issues:
* Circumstances excluding fault;
* Fault types;
* The influence of fault types on the forms and degrees of liability;
* Mitigating and burdensome circumstances;
* The statement of fault.
The Georgian Tax Code doesn‚t take into account the fault excluding circumstances. Thus it‚s the main

flaw of the Georgian Tax Law.
The Georgian Tax Code doesn‚t take into consideration a wide range of circumstances, which are paid

much attention in other fields of legislation. In many fields of law, a person who doesn‚t fulfill the liability
imposed on him, is free from liability, if the fulfillment of the above-mentioned liability was impossible   by
force-majeur circumstances. The Georgian Tax Code doesn‚t free the individuals from liabilities under such
circumstances, which is the formal basis of tax payer‚s indefinite liability (as the limits of liability aren‚t
defined). As a result, an individual can be charged with the violation of tax payment terms, for the force-
majeur reasons:  such  as  flood,   earthquake,   military actions,  epidemic, etc. We can‚t consider such cases
as normal, especially when the Georgian legislation refuses to appeal, as there exists no juridical norm that
has been violated. In such cases tax payer can be charged not withstanding of being innocent.

The individual cannot be charged with the tax law violation, if he acted under the force-majeur
circumstances. Practically the above-mentioned circumstances are in league of inactiveness. For instance,
non-presentation of declaration, etc. specific condition excluding the fault – the implementation of written
documents and notes of tax bodies by a tax payer or tax agent.

Tax payer has the right to get correct and complete information about the tax legislation, about the rights
and liabilities imposed by the law.

9 see.: , Z. Rogawa, M. Skhiereli,  Tax Systems of Foreign Countries. p. 48-87. Tbilisi. 2003.
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The Georgian Tax Code singles out the rights of tax payers to get information about the current legislation
in this direction, as well as the note on performed operations and tasks to be performed.

A tax payer has the right to get the written instructions on the application of the tax legislation.
Tax bodies must provide the tax payers or agents with the information on the tax, about their calculation

and payment, their liabilities and rights and the above-mentioned instructions must be free of charge.
If a tax payer acted according to the instruction and still a fault (juridical mistake) can be traced, it means

that the individual has violated law and is well aware of his misdeed.
It should be noted, that the current legislation in separate cases takes into account the subjective

circumstances, which should be taken into consideration while applying the sanctions, for instance. If a
bank is late to transfer money to the budget from its client‚s account, according to the Georgian Tax Code,
it will be the bank that will be charged with the tax sanctions and not the tax payer or agent.

While discussing the forms of tax law violation and the circumstances excluding the fault, we must take
into account the mitigating and burdensome circumstances. The Georgian Tax Code doesn‚t take into
consideration such circumstances as well, unlike the Tax Codes of foreign countries.

The identification of stating the fault arouses a special interest. As we have noted, tax delicts can be
committed intentionally or by ignorance, but still it‚s hard to define whether the violation is committed
intentionally or by ignorance. In the Tax Codes of foreign countries we trace the principle of fault presumption,
while the Georgian Tax Code cannot regulate the case. According to the Tax Codes of other countries (for
instance, Russia) the individual isn‚t obliged to prove his innocence. It‚s the tax body that is responsible to
identify a law violation. In fact, the tax payer‚s innocence presumption is in action in above-mentioned
countries. In my opinion, applying the presumption of innocence cannot be appropriate in tax relations. To
insert criminal norms into tax legislation can be theoretically attractive, though it entirely changes the whole
system of relations between tax bodies and tax payers. Innocence presumption can be a stumbling block for
the officials of tax bodies to charge the tax payers.

The individual having violated the law can be charged with the sanctions according to the active legislation.
According to the Point 124 of the Georgian Tax Code, the liability defined by the Chapter 18 can be

imposed on companies (collective individuals) and physical persons.
Law breaking individuals are:
* Tax payers (companies, physical persons);
* Tax agents;
* Other liable individuals (banks, other offices liable to transfer money to the budget).
It should be noted that the current tax legislation, unlike the administrative and criminal laws, while

applying tax liabilities doesn‚t take into account the age of physical persons and their mental conditions.
The companies can be considered as tax law violators not only as tax payers or tax agents, but as other

liable individuals. The banks and other offices can be charged with the tax law violation.

4. Tax Law Violation Proceedings

It should be noted that the tax law violation proceedings have been simplified without any proof. The
issue of suing and charging the law violator hasn‚t been defined, that‚s why tax law violation proceedings
take place without the presence of tax law violator. Only the tax body manager or his deputy, who get
acquainted with the materials by inspecting them, manages the process. Such simplified procedure creates
obstacles to make right conclusions. The rights of tax payer aren‚t duly protected.

5. The Types of Tax Law Violation

The Georgian Tax Code doesn‚t take into account all kinds of violations, thus it can be considered as its
main flaw.
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The Point 144 (“Other Fines”) of the Georgian Tax Code charges the tax payer, tax agent or other liable
individuals for non-implementation of liabilities imposed on them, while the very point doesn?t identify the
amount of the fine for the misdeed. In my opinion, I can exclude the possibility of imposing the sanctions
without defining the specific characteristics of the law violation. Tax law violation according to its essence
and directions can be divided into separate groups:

* Registration rule violation;
* Defining of incomes and expenses, stating tax reports and their presentation at the tax bodies;
* Violation of tax payment terms, suspension and transfer regulations;
* Violation of legal activities of tax bodies.

 6. Tax Sanctions

The Georgian Tax Code defines the sanctions, which in itself carries the right-restoring nature. The sanction
obliges the tax payer to carry out all the imposed liabilities. It also ensures defining of compensation for the damage.

So the sanctions are imposed for incomplete or not timely payment with the purpose of compensation.
The sanction is not of the right-restoring nature when it truly coincides with the real loss of budget. The

amount of the sanction should correspond to the coefficient of inflation and other circumstances. For in-
stance, to define the amount of the sanction, one should take into consideration the loan interest, that should
pay the state for not timely payment of the loan.

In the case, when the amount of sanction doesn‚t coincide with the real budget loss, it loses its compensational
importance and acquires the nature of fine sanction. Tax payer, tax agent or other liable individuals are liable for
paying fine sanctions in all cases. Tax payer should pay the fine even in case if he is who reveals the mistake.

Paying the sanction doesn‚t free the tax payer, tax agent or other liable individuals from other liabilities.
This sanction is carried out together with paying other fine sanctions. This fine sanction involves only not
timely paid amount and it has nothing to do with other amounts.

 7. Resume

We can conclude the following:
* Tax liability is defined only on the basis of fair estimation of tax law violation;
* The juridical construction of tax liability in most cases is not correctly formulated and even there are

separate cases when they contradict one another;
* There are mo basis of avoiding liabilities or they are strictly limited;
* Tax legislation doesn‚t take into account mitigating and burdensome circumstances and even it doesn‚t

acknowledge the principles of liability differentiation;
* Tax law proceedings are simplified without any proof;
* Tax legislation doesn‚t take into consideration law resistance and the circumstances excluding fault,

paid much attention in other fields;
* Tax legislation doesn‚t take into account the forms of fault and their influence on liability forms and

degrees.
We can conclude that the Georgian system of tax liability is far from being flawless.
The indistinct definition of tax law violation requires further discussion and changes for the non-exist-

ence of fault principle in tax liability system, for non-existence of circumstances excluding liabilities.
Nowadays we are in need of creating tax liability regulatory norms that will enable us to streamline

separate juridical constructions and exclude contradictory statements.
It‚s very urgent to elaborate the perfect concept of tax liabilities and to implement further changes in tax

legislation. Otherwise the system of taxation cannot fulfill the function of collecting taxes perfectly that will
in its turn be the hindering reason for economic development.

I certify that the presented work is not published or submitted to other editors. The copyright belongs to
“The Review the Georgian Law” and the author.
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ivane javaxiSvilis saxelobis Tbilisis saxelmwifo

universitetis iuridiuli fakultetis doqtoranti

$1. saqarTvelos sabaJo politikis
arsi da miznebi

sabaJo saqmianobis mniSvnelobis gaZlierebasTan erTad izrdeba interesi sabaJo
politikisadmi, rac ganpirobebulia qveyanaSi mimdinare farTomasStabiani reformebiT,
sabazro meqanizmebis amuSavebiT, demokratiuli institutebis CamoyalibebiT. saerTaSoriso
ekonomikur TanamegobrobaSi integraciam, msoflio savaWro organizaciaSi gawevrianebam
mniSvnelovani koreqtivebi Seitana saxelmwifos sagareo ekonomikur saqmianobaSi.
gafarTovda sabaJo organoTa saqmianobis sfero. yovelive aman, ra Tqma unda, gavlena
moaxdina sabaJo politikaze, rogorc qveynis saSinao da sagareo ekonomikuri politikis
Semadgenel nawilze. aRniSnuli sakiTxisadmi  gansakuTrebuli interesi ganpirobebulia
im garemoebiT, rom swori sabaJo politikis SemuSaveba gadamwyet rols asrulebs
saxelmwifos ekonomikis aRmavlobisa da normaluri funqcionirebisaTvis. misi
gansazRvrisas gaTvaliswinebul unda iqnes rogorc Sida, aseve, regionaluri da
saerTaSoriso faqtorebi. kerZod, uzrunvelyofili unda gaxdes erovnuli warmoebis
waxaliseba da dacva, mezobel qveynebTan SeTanxmebuli da koordinirebuli sabaJo
politikis warmoeba, aseve, nakisr saerTaSoriso valdebulebaTa Sesruleba.

dResdReobiT ar arsebobs sabaJo politikis erTiani cneba. am sakiTxTan dakavSirebiT
gansxvavebuli mosazrebebi da Sexedulebebi aris gamoTqmuli sxvadasxva avtorTa mier.1

maTi gaanalizebisa da ganzogadebis safuZvelze sabaJo politika zogadad SeiZleba
ganisazRvros rogorc samarTlebriv, ekonomikur, organizaciul da sxva farTomasStabian
RonisZiebaTa sistemad, erTobliobad, romlebic uzrunvelyofs qveynis saSinao da sagareo
ekonomikuri interesebis dacvas. es ganmarteba gamomdinareobs saqarTvelos sabaJo kodeqsidan,
romlis mixedviTac sabaJo politikis miznebad aRiarebulia:

• saqarTvelos ekonomikuri suverenitetisa da ekonomikuri usafrTxoebis dacva;
• saqarTvelos ekonomikis ganviTarebis stimulireba da Sida bazris dacva;
• saqarTvelos sagareo ekonomikuri urTierTobebis stimulireba;
• saqarTvelos saSinao da sagareo ekonomikuri politikis sxva amocanebis

ganxorcieleba.
maSasadame, ufro viwro gagebiT, sabaJo politika warmoadgens saxelmwifos

mizanmimarTul saqmianobas jansaRi konkurenciis pirobebSi qveynis saeqsporto
potencialis gafarToebis, konkurentunariani produqciis warmoebis moculobis zrdis,
sagadamxdelo balansis uaryofiTi efeqtebis maqsimalurad Semcirebis, ucxouri
investiciebis mozidvisaTvis xelsayreli samarTlebrivi da ekonomikuri garemos
Seqmnisa da Sesabamisi garantiebis uzrunvelyofis mizniT.

1 v. lorTqifaniZe, v. lorTqifaniZe, v. lorTqifaniZe, v. lorTqifaniZe, v. lorTqifaniZe, saqarTvelos sabaJo kodeqsis komentarebi, Tbilisi, 2001, gv. 16-17. Òàì îæå í í î å
ïðàâî , îòâ. ðåä. Ãàáðè÷èäçå Á. Í. Ìî ñêâà, 1995, ñò 10. Ï ð åñíÿêî â Â. Þ. Òà ì îæåí íàÿ  ï îëèòèêà Ðî ññèè
íà ñîâðåìåí í î ì  ýòàïå. Ì î ñêâà, 1996, ñò. 12. e. jgerenaia, sabaJoOsaqmis teqnologiis safuZvlebi,
Tbilisi, 2002, gv. 81.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

241

ukanasknel wlebSi saqarTveloSi mimdinare ekonomikurma reformebma myari safuZveli
Seqmna sabaJo politikis racionalizaciis TvalsazrisiT. msoflio ekonomikur sivrceSi
integracia, saerTaSoriso organizaciebTan TanamSromloba xels uwyobs mis
SesabamisobaSi moyvanas sayovelTaod aRiarebul saerTaSoriso-samarTlebriv normebTan,
praqtikasTan harmonizaciasa da unifikacias. sagareo vaWrobis ekonomikuri efeqtianobis
uzrunvelsayofad qveynis sabaJo politika efuZneba iseT amosaval debulebebs, rogoricaa:

• samarTliani konkurenciis xelSewyoba;
• vaWroba diskriminaciis gareSe;
• Sida bazris dasacavad upiratesad satarifo meTodebis gamoyeneba;
• ekonomikuri reformebis waxaliseba;
• davebis gadawyveta konsultaciebisa da molaparakebebis gziT;
• sabaJo tarifebis TandaTanobiT Semcireba;
• bazarze prognozirebadi da mzardi daSveba.
saqarTvelos sabaJo kodeqsis Sesabamisi muxlis debulebebi ganmartavs mxolod

sabaJo politikis ZiriTad miznebs da ar Seicavs mis detalur reglamentacias.
amgvari midgoma savsebiT marTebulad da kanonzomierad migvaCnia, vinaidan, Tuki
gaviTvaliswinebT im garemoebas, rom politikuri da socialur-ekonomikuri procesebi
saqarTveloSi swrafi tempiT icvleba, Sesabamisad, qveynis sabaJo politika Tavisi
arsiT unda iyos dinamiuri, moqnili, magram amave dros myari, gansakuTrebiT im
SemTxvevebSi, roca saqme exeba ekonomikuri suverenitetis dacvis, ekonomikis ganviTarebis
stimulirebis, msoflio ekonomikur sistemaSi integraciis sakiTxebs.

sabaJo politikis mizanTa Soris prioritetul adgils ikavebs saxelmwifos
ekonomikuri suverenitetisa da ekonomikuri usafrTxoebis dacvis problema, romelic
gansakuTrebiT aqtualuria gardamavali ekonomikis qveynebisaTvis da maT Soris _
saqarTvelosaTvis. am TvalsazrisiT, Zalze mniSvnelovania aRniSnul kategoriaTa
Sinaarsisa da TaviseburebaTa ganzogadeba da analizi. ekonomikuri usafrTxoeba,
Cveni azriT, warmoadgens im garemoebebisa da pirobebis erTobliobas, romlebic
uzrunvelyofs qveynis progresul da stabilur ganviTarebas, mis ekonomikur
damoukideblobas saSinao da sagareo faqtorebis zemoqmedebisagan.

aqve isic unda aRiniSnos, rom msoflio ekonomikur sivrceSi integraciam ganapiroba
ucxoeTis sabaJo samsaxurebTan saqmiani kavSirebisa da urTierTobebis gaRrmaveba.
saerTaSoriso organizaciebSi gawevrianeba saxelmwifosagan moiTxovs garkveuli
valdebulebebis Sesrulebasa da sabaJo urTierTobaTa sferoSi maTi rekomendaciebis
gaTvaliswinebas, rac dadebiTTan erTad garkveuli uaryofiTi mxareebiTac xasiaTdeba.
upirveles yovlisa, aRsaniSnavia is garemoeba, rom es procesi xorcieldeba Zalze
swrafad, qveynis ekonomikuri potencialis gaZlierebis gareSe, ris gamoc, arc Tu iSviTad,
igi iZulebuli xdeba, mTlianad da upirobod daemorCilos Tavsmoxveul, e.w. rekomendaciebsa
da rCevebs. msoflio ekonomikur wesrigs ekonomikurad ganviTarebuli qveynebi, ZiriTadad
sakuTari interesebidan gamomdinare, TavianTi pirobebis karnaxiT ayalibeben.

ekonomikuri usafrTxoebis wina planze wamoweva warmoSobs am sferoSi saxelmwifo
koncefciis Camoyalibebis aucileblobas. gardamavali ekonomikis qveynebma da, maT Soris,
saqarTvelomac kargad unda gaiazron TavianTi adgili msoflio ekonomikuri globalizaciis
procesebSi da ganaxorcielon erovnuli ekonomikis saSinao da sagareo safrTxeTa
daZlevis RonisZiebebi.
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sabaJo politikis erT-erT mizans warmoadgens, agreTve, saqarTvelos ekonomikis
ganviTarebis stimulireba da Sida bazris dacva, romlis realizacia efuZneba
adgilobrivi warmoebis waxalisebasa da erovnuli bazris damcavi meqanizmis Seqmnas,
rac ZiriTadad sabaJo tarifebis regulirebiT miiRweva. cxadia, rom, rac ufro
maRalia sabaJo gadasaxadis ganakveTebi, miT ufro saimedodaa daculi samamulo
produqcia ucxouri saqonlis konkurenciisagan. amrigad, proteqcionizmis ZiriTadi
arsi mdgomareobs imaSi, rom Zlierdeba sabaJo tarifis damcavi funqcia da igi xdeba
adgilobrivi warmoebis efeqtianobis amaRlebis mniSvnelovani faqtori.

da bolos, erT-erTi mniSvnelovani mizani sabaJo politikisa mdgomareobs saqarTvelos
sagareo ekonomikuri urTierTobebis stimulirebaSi, romelic emyareba saerTaSoriso
samarTlis normebiT aRiarebul Semdeg konceptualur debulebebs:

• sagareo vaWrobaSi saxelmwifo monopoliis uaryofa;
• Tavisufali vaWrobis aRiareba;
• sagareo-ekonomikuri saqmianobis monawileTa Tanasworuflebianoba;
• sabaJo proceduraTa gamartiveba;
• sabaJo teritoriis erTianoba;
• sagareo ekonomikuri urTierTobis subieqtTa uflebebisa da kanonieri interesebis

dacva.
amasTan, unda aRiniSnos, romAsabaJo politikis miznebidan da amocanebidan ikveTeba

rogorc proteqcionistuli, aseve, liberaluri midgomebi, rac warmoSobs maTi
dabalansebisa da aqcentebis sworad gadanawilebis aucileblobas da xazs usvams
aRniSnuli problemis aqtualobas. Tanafardobis darRvevis SemTxvevaSi garkveuli
safrTxe eqmneba saxelmwifos ekonomikur usafrTxoebas da ekonomikuri suverenitetis
dacva-ganmtkicebas. aseT viTarebaSi gansakuTrebul mniSvnelobas iZens, swored, sabaJo
politika _ saSinao da sagareo ekonomikuri politikis Semadgeneli nawili, romelic
qveynis interesebis gaTvaliswinebiT uzrunvelyofs prioritetebis Secvlasa da
urTierTsawinaaRmdego principebis dabalansebas.

$2. sabaJo politikis proteqcionistuli da liberaluri midgomebi$2. sabaJo politikis proteqcionistuli da liberaluri midgomebi$2. sabaJo politikis proteqcionistuli da liberaluri midgomebi$2. sabaJo politikis proteqcionistuli da liberaluri midgomebi$2. sabaJo politikis proteqcionistuli da liberaluri midgomebi

sabaJo politikis gatarebisadmi arsebuli midgomebi mkveTrad gansxvavdeba
erTamaneTisagan. Sida bazris dacva gare eqspansiisa da gareSe Carevebisagan
umTavresi winapirobaa adgilobrivi, samamulo warmoebis gamococxlebisa da
aRorZinebisaTvis. erTni gamokveTili proteqcionistuli politikis gatarebas
emxrobian, meoreni ki sruliad sapirispirod, liberaluri politikis gatarebas
moiTxoven. saqarTvelos ekonomikis ganviTarebisa da Sida bazris dacvis
uzrunvelsayofad Cven verc erT am Sexedulebas ver gaviziarebT, vinaidan sabaJo
gadasaxadebis maqsimalurad gazrdiT adgilobriv mrewvelebs miecemaT monopoliuri
mdgomareobis dakavebis saSualeba, rac, Tavis mxriv, uaryofiT gavlenas moaxdens
saqonlis xarisxze. amasTan, importze arc nulovani sabaJo tarifebis dawesebaa
misaRebi, radganac am SemTxvevaSi safrTxis qveS dadgeba erovnuli warmoebis
ganviTarebis perspeqtivebi. aRniSnul sakiTxTan dakavSirebiT arsebobs kidev erTi,
metad saintereso mosazreba, romlis mixedviTac qveyanaSi Semotanili saqonli
unda daiyos garkveul jgufebad da amis Sesabamisad daibegros gansxvavebuli
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sabaJo gadasaxadebiT.2 amgvari midgoma, mocemul etapze yvelaze misaRebi da
gasaTvaliswinebelia, vinaidan unificirebuli satarifo ganakveTidan mis
diferencirebul sistemaze gadasvliT SesaZlebeli gaxdeba erovnuli ekonomikis
tradiciuli dargebis ganviTareba da importisagan maTi konkurentunarianobis
dacva. saqarTvelos ekonomikuri ganviTarebis done ar iZleva Tanabar pirobebSi
sxva qveynebis mwarmoebelTaTvis konkurenciis gawevis saSualebas.

zemoT aRniSnul mosazrebas rom daveyrdnoT, saqarTveloSi Semotanili importuli
saqoneli unda daiyos 3 ZiriTad jgufad da TiToeuli maTgani daibegros gansxvavebuli
sabaJo gadasaxadebiT. calke unda gamoiyos is kategoria, romelic Tavisi xarisxobrivi
maCveneblebiT mTlianad Seesabameba saerTaSoriso standartebs da misi importis
aucilebloba qveyanaSi ar arsebobs. Sesabamisad, maTze unda dawesdes maqsimaluri
donis sabaJo tarifebi, raTa safuZveli gamoecalos sxva qveynebidan analogiuri
produqciis Semotanas da Seiqmnas xelsayreli pirobebi Sida warmoebis dacvisa da
stimulirebisaTvis. Tumca, aqve isic unda aRiniSnos, rom proteqcionistuli politikis
ganxorcielebisas saWiroa garkveuli zomierebis dacva, saTanado demokratiuli
RonisZiebebis gatareba qveynis socialur-ekonomikur cxovrebaSi da saerTaSoriso
urTierTobaTa sferoSi.

meore jgufSi unda Sediodes saqoneli, romelic saqarTveloSi ar iwarmoeba. aseT
SemTxvevaSi aucilebelia sabaJo gadasaxadebis minimalizacia an saerTod gauqmeba,
sabaJo barierebis moxsna, raTa ganxorcieldes adgilobriv bazarze aRniSnuli
produqciis Tavisufali importi.

da bolos, calke jgufad unda gamoiyos saqoneli, romelic, marTalia, iwarmoeba
saqarTveloSi, magram ar aris sakmarisi moTxovnis srulad dakmayofilebisaTvis.
aseT viTarebaSi gansakuTrebuli mniSvneloba eniWeba sabaJo ganakveTebis iseT dabalansebas,
romliTac, erTi mxriv, adgilobriv warmoebas ar Seeqmneba monopoliuri mdgomareobis
dakavebis SesaZlebloba, xolo, meore mxriv, safrTxis qveS ar dadgeba erovnuli
mrewvelobis ganviTarebis perspeqtivebi.

Tanamedrove etapze sabaJo politikis optimizaciis mizniT, mizanSewonilad migvaCnia
qveynis sawarmoo ZalTa ganviTarebis programis SemuSaveba, romliTac moxdeba erovnuli
ekonomikis dargebis diferenciacia, strategiuli sawarmoo seqtoris gamoyofa da
TiToeuli maTganis mimarT specifikuri politikis warmoeba. amiT saxelmwifos miecema
SesaZlebloba, gansazRvros, romeli dargi daicvas da romeli ara.

migvaCnia, rom proteqcionizmi, rogorc sabaJo politikis mimarTuleba, naklovanebebTan
erTad garkveuli dadebiTi mxareebiTac xasiaTdeba. kerZod, qveynis ekonomikuri cxovrebis
gansazRvrul etapze igi xels uwyobs erovnuli warmoebis ama Tu im dargis
gamococxlebasa da aRmavlobas. Tumca, saboloo jamSi, adgils uTmobs misTvis
damaxasiaTebel negatiur movlenebs: inflaciis zrdas, umuSevrobis donis matebas,
warmoebis dacemasa da misi efeqtianobis Semcirebas, adgilobrivi produqciisa da
momsaxurebis konkurentunarianobis daqveiTebas, saSinao da sagareo fasebs Soris
disbalanss, ucxouri investiciebis Semcirebas, Tavisufali vaWrobis SezRudvas.

Tavisufali vaWrobisa da proteqcionizmis dadebiTi da uaryofiTi mxareebis
Sefasebisa da urTierTSejerebis safuZvelze SeiZleba davaskvnaT, rom Tanamedrove

2 Î. Áàêàåâà, Òà ì îæåííàÿ ï îëèòèêà è ôèíàíñîâàÿ äåÿòåëüíîñòü ãî ñóäàðñòâà. Æ. «Âëàñòü», ¹4, 2002, ñò. 58-62.
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etapze msoflio ekonomikur sivrceSi integraciis pirobebSi, vaWrobis liberalizacia
warmoadgens ekonomikis struqturuli gardaqmnis mniSvnelovan safuZvels.

Tanamedrove etapze sabaJoOpolitikis erovnuli modelis SemuSavebisas nebismieri
saxelmwifo misTvis misaReb debulebebs iRebs rogorc proteqcionistuli, aseve,
Tavisufali vaWrobis principebidan. aRniSnulidan gamomdinare, mizanSewonilad migvaCnia,
gardamaval periodSi qveynis sabaJo politikis Teoriuli safuZveli Seiqmnas am
urTierTsapirispiro SexedulebaTa SejerebiT.

saqarTvelos sabaJo politikis upiratesad liberaluri mimarTulebiT ganviTareba,
Cveni azriT, daakninebs qveynis ekonomikuri ganviTarebis perspeqtivebs da SezRudavs
sagareo vaWrobaSi srulfasovan partniorad Camoyalibebis process.

zemoaRniSnulidan gamomdinare, bunebrivia, ismis SekiTxva: romeli midgoma unda
iyos ganmsazRvreli saqarTvelos sabaJo politikis SemuSavebisas? Cveni azriT,
optimaluri varianti SeiZleba moiZebnos am mimarTulebaTa   (proteqcionistulis
da liberaluris)P SejerebiT. amasTan, aucileblad gasaTvaliswinebelia gardamavali
ekonomikis qveynis erovnuli Taviseburebani.

ganviTarebuli ekonomika saTanado safuZvels qmnis sabaJo politikis
liberalizaciisaTvis, amJamad ki, Cveni azriT, win unda wamoiwios proteqcionistulma
midgomebma. savsebiT veTanxmebiT germanel ekonomist x. Sreders, romelic acxadebs,
rom `msoflio bazarSi dsT-s qveynebis Sesvla SeuZlebelia savaWro SeRavaTebis,
proteqcionistuli RonisZiebebisa da farTo teqnikuri daxmarebis gareSe~.3

Cveni kvlevis ZiriTadi miznebidan da amocanebidan gamomdinare, mizanSewonilad migvaCnia
msoflio ekonomikaSi saqarTvelos ekonomikis integraciis TaviseburebaTa gamokvleva
gardamavali periodisaTvis damaxasiaTebeli specifiurobis gaTvaliswinebiT. am mimarTulebiT,
ra Tqma unda, yuradReba unda gavamaxviloT vaWrobis msoflio organizaciis (WTO)
CarCoebSi sabaJo regulirebis Seswavlis, Sesabamisi konceptualuri winadadebebisa da
rekomendaciebis SemuSavebis aucileblobaze, vinaidan saqarTvelos sabaJo politikis
formirebaze umTavres gavlenas swored zemoTaRniSnuli organizacia axdens.

saerTaSoriso ekonomikuri institutebis rekomendaciebis gaTvaliswinebiT, sabazro
urTierTobaTa mSeneblobis sawyis etapze saqarTvelom moaxdina vaWrobis liberalizacia,
ramac Zireulad Secvala sagareo-ekonomikuri saqmianobis da, Sesabamisad, sabaJo
politikis Sinaarsi, struqtura da organizacia. es nabiji SeiZleba Sefasdes rogorc
marTebuli da kanonzomieri, magram, amave dros, rogorc iZulebiTi RonisZieba gardamaval
periodSi ekonomikuri krizisis Sesarbileblad.

marTalia, Tavisufal vaWrobas qveynis ekonomikuri ganviTarebisaTvis arsebiTi
mniSvneloba eniWeba, magram mxolod maSin, Tu liberalizacia etapobrivad, zomieri da
gonivruli proteqcionizmis TanxlebiT mimdinareobs. amasTan, Tu Tvals gadavavlebT
msoflios ganviTarebuli qveynebis gamocdilebas, davrwmundebiT, rom Ria ekonomikaze
gadasvlas isini SezRudvebis TandaTanobiT Semcirebis gziT, procesebze qmediTi
kontrolis pirobebSi axorcielebdnen.

rac Seexeba saqarTvelos magaliTs, SeiZleba iTqvas, rom aRniSnuli procesebi
warimarTa spontanurad, qveynis ekonomikuri potencialis gaZlierebis gareSe.

Cven Sors varT im azrisagan, rom mxolod proteqcionistuli sabaJo politikis
gatarebiT iqneba SesaZlebeli adgilobrivi warmoebis stimulireba, prioritetuli

3 Àâä î êóøè í  Å. Ìåæäóíàðîäíûå ýêî í îìè÷åñêèå îò í îøå íèÿ, 1998, ñò. 682.
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dargebis ganviTareba. amisaTvis saWiroa kompleqsuri RonisZiebebis ganxorcieleba,
romlebic, erTi mxriv, uzrunvelyofen Sida mewarmeobis dacvas, xolo, meore mxriv,
xels Seuwyoben qveynis ekonomikis msoflio sivrceSi integracias.

$3. sagareo vaWroba rogorc sabaJo politikis formirebis safuZveli$3. sagareo vaWroba rogorc sabaJo politikis formirebis safuZveli$3. sagareo vaWroba rogorc sabaJo politikis formirebis safuZveli$3. sagareo vaWroba rogorc sabaJo politikis formirebis safuZveli$3. sagareo vaWroba rogorc sabaJo politikis formirebis safuZveli

msoflio ekonomikaSi qveynis srulfasovani integraciis sakiTxis gadawyveta
uSualod aris dakavSirebuli sakuTari sagareo savaWro politikis formirebasa da
misi prioritetebis gansazRvrasTan. aRniSnuli sakiTxis ganxilvis aucileblobas
ganapirobebs sagareo vaWrobisa da sabaJo saqmis ganuyofeli da mWidro kavSiri.

sagareo vaWrobis sferoSi Cveni qveynis urTierToba sxva saxelmwifoebTan efuZneba
saerTaSoriso samarTlis sayovelTaod aRiarebul im fuZemdeblur principebsa da
normebs, romlebic asaxulia da gamomdinareobs saqarTvelos saerTaSoriso
xelSekrulebebidan da SeTanxmebebidan. kerZod, saxelmwifo monopoliis uaryofa,
Tavisufali vaWroba, sagareo ekonomikur urTierTobaTa regulireba, sagareo savaWro
urTierTobebis monawile subieqtTa Tanasworuflebianoba, sabaJoO proceduraTa
gamartiveba da daCqareba.

saqarTvelos sabaJo kanonmdeblobis gaanalizebis safuZvelze SegviZlia
CamovayaliboT qveynis sagareo savaWro politikis ZiriTadi miznebi da amocanebi:

• importis struqturis racionalizacia;
• erovnuli ekonomikis dacva ucxouri konkurenciis araxelsayreli

zemoqmedebisagan;
• eqsport-imports Soris optimaluri Tanafardobis dacva;
• msoflio ekonomikur sivrceSi saqarTvelos ekonomikis efeqtiani integraciis

pirobebis uzrunvelyofa.
sagareo vaWrobis analizisa da prognozirebisaTvis gansakuTrebuli mniSvneloba

eniWeba saqonlis eqsport-importis raodenobrivi da struqturuli parametrebis
Seswavlas. Tu gaviTvaliswinebT im garemoebas, rom aRniSnuli Tanafardoba Cvens
qveyanaSi xasiaTdeba uaryofiTi balansiT (importi daaxloebiT 3-jer aWarbebs
eqsports),4 SeiZleba iTqvas, rom dReisaTvis saqarTvelos mkafiod Camoyalibebuli
sabaJo politika ar gaaCnia. es ukanaskneli ver uzrunvelyofs konkurentunariani
produqciis moculobis zrdasa da saeqsporto saqonlis mwarmoebel sawarmoTa
potencialis amaRlebas, qveynisaTvis araefeqtiani importis SezRudvis mizniT dacviT
RonisZiebaTa sistemis formirebasa da praqtikul realizacias. aRniSnuli, Tavis
mxriv, ganpirobebulia Semdegi faqtorebiT:

1. saqarTvelos kanonmdebloba saTanadod ver uzrunvelyofs qveynis sagareo-
ekonomikuri kavSirebis efeqtianobas. miuxedavad am sferoSi ganxorcielebuli
cvlilebebisa, samarTlebrivi baza srulyofasa da daxvewas moiTxovs. unda aRiniSnos,
rom dResdReobiT ar arsebobs Sesabamisi normatiuli aqti, romelic detalurad
gansazRvravs sagareo-ekonomikuri saqmianobis saxelmwifo regulirebis ZiriTad
safuZvlebs, misi ganxorcielebis wesebs, xelisuflebis saTanado uflebamosil organoTa
ufleba-movaleobebsa da pasuxismgeblobas. aRniSnuli samarTlebrivi aqtis ZiriTad

4 saqarTvelos statistikis departamentis monacemebi. 2005.
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mizans unda warmoadgendes qveynis ekonomikuri usafrTxoebis dacva, erovnuli ekonomikis
ganviTarebis stimulireba da msoflio ekonomikur sivrceSi integraciisaTvis xelsayreli
pirobebis Seqmna.

garda zemoaRniSnulisa, saWiroa daixvewos sakanonmdeblo baza sakuTrebis formebis,
gansakuTrebiT ki kerZo sakuTrebis dacvis, samewarmeo saqmianobis ganxorcielebis,
sagadasaxado da sabaJo sistemebis mowesrigebis, socialuri garantiebis uzrunvelyofis,
adamianis uflebebisa da Tavisuflebebis dacvis mimarTulebiT. O

2. mkafiod ar aris Camoyalibebuli da gamokveTili erovnuli warmoebis saqonlis
satarifo sistema. saqarTvelos ekonomikuri aRorZinebisa da ganviTarebis xelSewyobis
mizniT aucilebelia sabaJo tarifis damcavi funqciis gaZliereba. sagareo vaWrobis
liberalizacia garkveul sirTuleebs uqmnis sustad ganviTarebuli da importze
orientirebuli qveynebis ekonomikuri usafrTxoebisa da ekonomikuri suverenitetis
dacva-ganmtkicebas, amitom aRniSnuli mdgomareobidan gamosvlis optimalur variantad
migvaCnia sabaJo tarifis axali modelis SemuSaveba, romelic, erTi mxriv, uzrunvelyofs
sagareo vaWrobis ganviTarebas, xolo, meore mxriv, xels Seuwyobs adgilobrivi
warmoebis efeqtianobis amaRlebis stimulirebas.

3. saxelmwifo sazRvrebis dauzustebloba da ukontrolo teritoriebis arseboba
iwvevs saqarTvelos Sida bazarze kontrabanduli tvirTbrunvis zrdas. rodesac
erovnuli warmoebis interesebis Selaxvaze vsaubrobT, Cveni azriT, ZiriTadi yuradReba
swored aRniSnul problemaze unda iqnes gamaxvilebuli. winaaRmdeg SemTxvevaSi,
satarifo sistemis mowesrigebis Tu sxva mimarTulebiT ganxorcielebuli RonisZiebebi
araviTar Sedegs ar moitans.

4. sabaJo infrastruqturis susti materialur-teqnikuri baza ver uzrunvelyofs
mTeli sabaJo sivrcis erTiani qseliT Sekvras, sabaJo operaciebis operatiulobasa
da gamWvirvalobas, tvirTebis moZraobis gakontrolebas qveynis mTels teritoriaze.

zemoaRniSnulidan gamomdinare, sagareo vaWrobis gaumjobesebis mizniT, Cveni azriT,
saWiroa Semdegi RonisZiebebis gatareba:

• sxva qveynebTan sagareo-ekonomikuri kavSirebis gafarToebis koncefciis SemuSaveba
da sagareo savaWro politikis ZiriTadi principebisa da mimarTulebebis Camoyalibeba;

• saeqsporto potencialis amaRleba da importis adgilobrivi produqciiT
Canacvleba;

• saTanado sisruliT vaWrobis preferenciaTa sistemis gamoyeneba, rac, upirveles
yovlisa, gulisxmobs upiratesi xelSewyobis reJimis amoqmedebas;

• samamulo produqciis konkurentunarianobis amaRleba;
• kerZo mewarmeTa mier ekonomikur gadawyvetilebaTa miRebis procesSi saxelmwifo

struqturebis Caurevloba da Tavisufali bazris ganviTarebis xelisSemSleli barierebis
dauyovnebeli gauqmeba;

• kerZo mewarmeobis xelSemwyobi stabiluri sakanonmdeblo bazis Seqmna;
• Sida bazris damcavi meqanizmebis formireba;
• Tanamedrove sabaJo infrastruqturis Camoyalibeba;
• sabaJo-satarifo sistemis srulyofa;
• ucxouri investiciebis mozidvisaTvis xelsayreli samarTlebrivi da ekonomikuri

pirobebis Seqmna;
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• kontrabandis, gadasaxadebis gadaxdisagan Tavis aridebisa da zogad ekonomikur
danaSaulebaTa winaaRmdeg brZolis gaaqtiureba.

sagareo vaWroba sabaJo politikis strategiis gansazRvraze mniSvnelovan zemoqmedebas
axdens da, faqtobrivad, moicavs am ukanasknelis regulirebis meqanizmebs. aRniSnulidan
gamomdinare, sagareo ekonomikuri saqmianobis  srulyofa qveynis sabaJo politikis
efeqturobis aucilebel winapirobas warmoadgens.

$4. saqarTvelos sabaJo politikis transformaciis  Taviseburebani$4. saqarTvelos sabaJo politikis transformaciis  Taviseburebani$4. saqarTvelos sabaJo politikis transformaciis  Taviseburebani$4. saqarTvelos sabaJo politikis transformaciis  Taviseburebani$4. saqarTvelos sabaJo politikis transformaciis  Taviseburebani
vaWrobis msoflio organizaciis (vaWrobis msoflio organizaciis (vaWrobis msoflio organizaciis (vaWrobis msoflio organizaciis (vaWrobis msoflio organizaciis (WTO -s) moTxovnaTa CarCoebSi-s) moTxovnaTa CarCoebSi-s) moTxovnaTa CarCoebSi-s) moTxovnaTa CarCoebSi-s) moTxovnaTa CarCoebSi

ganviTarebis Tanamedrove etapze sabaJoOpolitika warmoadgens msoflio ekonomikur
sivrceSi integraciis erT-erT mTavar faqtors. aqedan gamomdinare, mis formirebasa
da srulyofasTan dakavSirebuli sakiTxebi umniSvnelovanes adgils ikavebs saerTaSoriso
ekonomikuri institutebis saqmianobaSi.

saerTaSoriso vaWrobis ganviTarebis, liberalizaciisa da qveynebs Soris
urTierTdaaxloebis saqmeSi Tavisi mniSvnelobiT gansakuTrebuli yuradRebis
gamaxvilebas saWiroebs vaWrobis msoflio organizacia (WTO). am ukanasknelisadmi
interesi kidev ufro gaizarda masSi saqarTvelos gawevrianebis Semdeg (1999 wlis
6 oqtomberi). aRniSnulidan gamomdinare, mizanSewonilad migvaCnia yuradRebis gamaxvileba
WTO-s farglebSi saqarTvelos sabaJo-satarifo politikis transformaciis arsebiT
Taviseburebebze, aRniSnul organizaciaSi gawevrianebis dadebiT da uaryofiT aspeqtebze.

dReisaTvis mimdinareobs seriozuli muSaoba satarifo sistemis  liberalizaciis
mimarTulebiT, SemuSavebulia axali kanonproeqti ̀ sabaJo gadasaxadis Sesaxeb~, romlis
mixedviTac, gansazRvrulia sabaJo gadasaxadis ganakveTebis etapobrivi Semcireba da,
saboloo jamSi, maTi saerTod gauqmeba.

marTalia, msoflio ekonomikur sivrceSi integracia sabaJo politikis liberalizacias
moiTxovs, magram, Cveni azriT, aucilebelia Sida bazris damcavi meqanizmis Seqmna.
rodesac gardamavali ekonomikis qveyanaSi jer kidev ar aris gamokveTili prioritetebi,
roca ukanaskneli wlebis manZilze eqsport-imports Soris Tanafardoba mkveTrad
uaryofiTi maCvenebliT xasiaTdeba, sagareo vaWrobis liberalizaciam SeiZleba aSkarad
daTrgunos adgilobrivi warmoebis ganviTarebis perspeqtivebi.

satarifo barierebis moxsnisa da tarifebis TandaTanobiT Semcirebis politikis
Tanmimdevrulad ganxorcieleba saqarTvelosTan mimarTebaSi mTlad gamarTlebulad
ar migvaCnia. igi jerjerobiT mzad ar aris, srulad CaerTos vaWrobis msoflio
organizaciis mier SemoTavazebul wesebSi da Tanabari konkurenciis pirobebSi
uzrunvelyos adgilobrivi warmoebis dacva. Tumca WTO-s wevroba iTvaliswinebs
saerTaSoriso moTxovnebTan erovnuli interesebis maqsimalurad Sexamebas.

aRniSnul etapze, erovnuli ekonomikis dacvis interesebidan gamomdinare, saWirod
migvaCnia sabaJo tarifis damcavi funqciis gaZliereba. adgilobrivi da importirebuli
produqciisaTvis Tanabari sabazro pirobebis Seqmna gamoiwvevs konkurentunariani
garemos gaumjobesebas da samamulo warmoebis xarisxze orientirebas, Tumca, aqve
isic unda aRiniSnos, rom msgavsi RonisZiebebis gatareba, Cveni azriT, gamoiwvevs Sida
tradiciuli dargebis samewarmeo potencialis Semcirebas, amitom garkveuli droiT
mainc unda iqnes SenarCunebuli proteqcionistuli midgoma adgilobrivi strategiuli
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seqtoris mimarT, xolo Tanabari konkurenciis pirobebSi samamulo xarisxis gaumjobeseba
SesaZlebeli gaxdeba mxolod mas Semdeg, rac es dargebi myarad dadgebian fexze.

zemoaRniSnulidan gamomdinare, Zalze mniSvnelovania im dargebisa da sferoebis
gamokveTa, romlebic qmnis konkurentunarian saeqsporto da Sida moxmarebis produqcias.
swored maTi dacva sabaJo tarifebis meSveobiT unda Seadgendes sabaJo politikis
umTavres amocanas.

msoflio savaWro organizaciaSi gawevrianebis periodis gaanalizebisas mivdivarT
im daskvnamde, rom saqarTvelom, samwuxarod, ver SeZlo xuTwliani gardamavali periodis
efeqturad gamoyeneba, raTa maqsimalurad gaezarda qveyanaSi saeqsporto saqonlis
warmoebis moculoba, aemaRlebina samamulo produqciis konkurentunarianoba da amiT
daeZlia sagadamxdelo balansis uaryofiTi efeqtebi. ukanasknel periodSi sagareo
vaWrobis masStabebis mniSvnelovnad gafarToeba ZiriTadad importis xarjze xorcieldeba.
msgavsi tendenciis SenarCuneba savaraudoa sabaJo-satarifo politikis im samomavlo
liberalizaciis pirobebSi, romelic ukavSirdeba sabaJo gadasaxadis gauqmebas. gasagebia,
rom Tavisufali vaWrobis momxreni varT, magram naCqarevi gadawyvetilebis miRebam
Cveni qveynis adgilobriv warmoebas SeiZleba gamousworebeli ziani miayenos. upirveles
yovlisa, unda gaanalizdes, Tu ra Sedegs moutans am gadasaxadis gauqmeba saxelmwifo
biujets, rogor aisaxeba Semosavlebis mdgomareobaze, ra bedi eweva prioritetuli
dargebis ganviTarebas. dResdReobiT qarTul mewarmeobaSi sasikeTo Zvrebi SeiniSneba,
aRniSnuli reforma ki, Cveni azriT, seriozul problemas Seuqmnis mis aRmavlobas. ra
Tqma unda, savsebiT misaRebia saimporto SeRavaTebis daweseba teqnologiebsa da manqana-
danadgarebze, magram amave dros saWiroa stimuli mieces adgilobrivi warmoebis
gafarToebas. winaaRmdeg SemTxvevaSi, saqarTvelo ganviTarebuli qveynebis produqciis
gasaRebis bazars ufro daemsgavseba, vidre srulfasovan partnior saxelmwifos.

saqarTvelos msoflio savaWro organizaciaSi gawevrianebis dadebiTi da uaryofiTi
mxareebis Sesaxeb sruliad argumentirebuli da mecnierulad dasabuTebuli mosazrebebia
gamoTqmuli.

aRniSnuli sakiTxisadmiAzogierTi mecnierisa Tu praqtikosis skeptikuri
damokidebulebis miuxedavad, Cveni azriT, vaWrobis msoflio organizaciaSi saqarTvelos
gawevrianeba mTlianobaSi dadebiTad unda Sefasdes. amis Tqmis saSualebas, upirveles
yovlisa, gvaZlevs is garemoeba, rom Cveni qveyana Rebulobs msoflio ekonomikur
sivrceSi integraciis, saerTaSoriso standartebTan harmonizaciis, qarTuli produqciis
ganviTarebuli qveynebis bazrebze SeRavaTiani pirobebiT gasvlis farTo SesaZleblobebs.

saqarTvelos WTO-Si gawevrianebis dadebiT mxared unda CaiTvalos, agreTve, is
garemoeba, rom aqtiurad mimdinareobs muSaoba sabaJo kanonmdeblobis daxvewisa da
saerTaSoriso samarTlis sayovelTaod aRiarebul princi pebTan da normebTan
harmonizaciisa da unifikaciis mimarTulebiT.

WTO-s farglebSi ganxorcielebuli kidev erTi cvlileba, rac, Cveni azriT,
udavod pozitivad unda CaiTvalos, mdgomareobs unificirebuli satarifo ganakveTidan
mis diferencirebul sistemaze gadasvlaSi, ramac xeli Seuwyo sagareo-savaWro
urTierTobaTa regulirebisas qveynis ekonomikuri interesebis gaTvaliswinebasa da
fiskaluri efeqtis amaRlebas. sasaqonlo nomenklaturis detalizaciis pirobebSi
SesaZlebeli gaxdeba erovnuli ekonomikis tradiciuli dargebis ganviTareba da
importisagan maTi konkurentunarianobis dacva.
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daskvnis saxiT aRvniSnavT, rom saqarTvelos WTO-Si gawevrianebis mizanSewonilobaze
saubari marTebulad ar migvaCnia, vinaidan qveyana gverds ver auvlida globalizaciis
procesebs da ver darCeboda msoflio ekonomikuri integraciis miRma. amgvari midgoma
damRupveli aRmoCndeboda saxelmwifosaTvis, vinaidan gardamaval periodSi ekonomikuri
krizisis gaRrmavebis pirobebSi Cvens qveyanas fasdaudebeli daxmareba swored
saerTaSoriso Tanamegobrobam aRmouCina.

Cveni azriT, saqarTvelosaTvis miniWebuli SeRavaTebisa da preferenciaTa sistemis
sworad da gonivrulad gamoyenebis SemTxvevaSi, qveyana mniSvnelovan warmatebebs
miaRwevs sabaJo politikis racionalizaciisa da srulyofis mimarTulebiT, rac‚
Tavis mxriv‚ erovnuli ekonomikis ganviTarebis stimulirebis aucilebeli faqtoria.

$5. saeqsporto potencialis ganviTarebisa da stimulirebis$5. saeqsporto potencialis ganviTarebisa da stimulirebis$5. saeqsporto potencialis ganviTarebisa da stimulirebis$5. saeqsporto potencialis ganviTarebisa da stimulirebis$5. saeqsporto potencialis ganviTarebisa da stimulirebis
saSualebebi saqarTveloSisaSualebebi saqarTveloSisaSualebebi saqarTveloSisaSualebebi saqarTveloSisaSualebebi saqarTveloSi

adgilobrivi warmoebis efeqtianobis amaRleba da saeqsporto produqciis moculobis
zrda qveynis ekonomikuri aRmavlobis umTavresi faqtoria. amitom, Cveni azriT, sabaJo
politis erT-erTi prioritetul mimarTulebad unda ganisazRvros importis Semcvleli
saqonlis warmoebaze orientacia. aucilebelia SemuSavdes strategiuli dargebis
ganviTarebis grZelvadiani programebi, romelTa farglebSic zustad iqneba gansazRvruli
maTi saxelmwifo mxardaWeris konkretuli sferoebi da formebi. amasTan, unda
gaanalizdes saerTaSoriso vaWrobis ganviTarebis tendenciebi, moxdes maTi harmonizacia
adgilobriv SesaZleblobebTanE da mxolod amis Semdeg daiwyos eqsportis xelSemwyobi
politikis gatareba.

saerTaSoriso gamocdilebis gaziarebisa da saqarTvelosaTvis damaxasiaTebel
TaviseburebaTa maqsimalurad gaTvaliswinebis, agreTve, maTi urTierTSejerebis
safuZvelze SegviZlia CamovayaliboT saeqsporto warmoebis stimulirebis xelSemwyob
Semdeg RonisZiebaTa sistema:

• samamulo produqciis konkurentunarianobis amaRleba, risTvisac saTanado
yuradReba unda gamaxvildes teqnikuri da ekonomikuri maCveneblebis gaumjobesebaze,
Tanamedrove teqnologiebis danergvaze;

• samarTlebrivi bazis srulyofa da misi harmonizacia saerTaSoriso samarTlis
sayovelTaod aRiarebul principebTan da normebTan;

• sainvesticio garemos gaumjobeseba da ucxouri investiciebis mozidva;
• Tanamedrove sabaJo infrastruqturis Seqmna;
• sabaJo administrirebis srulyofa, risTvisac aucilebelia sabaJo proceduraTa

gamartiveba da daCqareba;
• qarTuli sasaqonlo niSnebis falsifikaciasTan brZola.
samamulo produqciis warmoebis moculobis zrdisaTvis  mniSvnelovania, agreTve,

sagadasaxado da sabaJo SeRavaTebis, anu preferenciebis dadgena, romelTac miekuTvneba
gadaxdili sabaJo gadasaxadis dabruneba da misgan ganTavisufleba.

unda aRiniSnos, rom bolo aTwleulis manZilze saqarTveloSi swrafi tempiT
warimarTa eqsportis liberalizaciis procesi. kerZod, gauqmda saeqsporto sabaJo
gadasaxadi rac, Cveni azriT, eqsportis zrdis xelSemwyobi mniSvnelovani RonisZiebaa.
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amave dros, efeqturad da adgilobrivi warmoebis interesebis gaTvaliswinebiT
unda moxdes im preferenciaTa sistemis gamoyeneba, romliTac saqarTvelo sargeblobs
ganviTarebul qveynebTan urTierTobisas. WTO-s wevrobis farglebSi saTanadod unda
iqnes gamoyenebuli antidempinguri baJebi da specialuri damcavi meqanizmebi, romelTa
mizans warmoadgens arakeTilsindisieri importis SezRudva.

saeqsporto produqciis warmoebisa da misi realizaciis xelSewyobisaTvis kompleqsurad
unda ganxorcieldes saerTaSoriso da Sida bazris koniunqturis sistematuri Seswavla,
saqarTvelos saimporto potencialis Sesaxeb informaciis momzadeba. am TvalsazrisiT,
aRsaniSnavia eqsportis xelSewyobis saagentos (GEPA) Camoyalibeba, romelic miznad
isaxavs adgilobriv mewarmeTa mxardaWeras konsultaciebiT, saWiro informaciiT, ucxoel
partniorTa mozidvas, erovnuli sasaqonlo niSnebis reklamirebas. msgavsi samuSaoebis
Catarebas qveynisaTvis udidesi praqtikul-gamoyenebiTi mniSvneloba eniWeba, vinaidan
igi uzrunvelyofs saqonlis moxmareba-miwodebas Soris sasurveli balansis damyarebas.

ganviTarebul qveynebSi eqsportis stimulirebis kidev erT aprobirebul saSualebas,
razedac yuradReba gvinda gavamaxviloT, warmoadgens saxelmwifo dakreditebis sistemis
arseboba. am mizniT Seqmnilia specialuri organizaciebi, fondebi, romlebic iTvaliswineben
mokle, saSualo da grZelvadiani (dabalprocentiani) kreditebis gacemas strategiuli
dargebis waxalisebisaTvis. aRniSnuli instituti saqarTveloSi TandaTanobiT iwyebs
Camoyalibebas, amitom Sesabamisi struqturebis formirebisas gaTvaliswinebul unda
iqnes rogorc ganviTarebuli, aseve, gardamavali ekonomikis qveynebis gamocdileba.

bevr qveyanaSi sainvesticio da saeqsporto saqmianobis xelSewyobis mizniT Seqmnilia
Tavisufali ekonomikuri zonebi, romelzedac vrceldeba SeRavaTebi upiratesad sabaJo
dabegvrisa da sabaJo kontrolis sferoSi. igi mniSvnelovan rols asrulebs mowinave
teqnologiebis danergvis, Tanamedrove infrastruqturis Camoyalibebis, sagareo
ekonomikuri kavSirebis gafarToebis, mosaxleobis dasaqmebisa da socialuri mdgomareobis
gaumjobesebis, ucxouri kapitalis mozidvis TvalsazrisiT.

bolo periodSi sakmaod aqtiurad mimdinareobs saubari saqarTveloSi Tez-is Seqmnis
mizanSewonilobaze.4

 am mosazrebas sakmaod bevri mxardamWeri hyavs, romlebic misi efeqturobis erT-
erT ganmsazRvrel kriteriumad miiCneven qveynis strategiul geografiul mdebareobas,
Tumca, Cveni azriT, mxolod es faqtori ar aris arsebiTi. dRevandel etapze sabaJo
administrirebis sisustis pirobebSi Tez-is Seqmna gamoiwvevs kontrabanduli saqonlis
moculobis kidev ufro zrdas. amasTan, gasaTvaliswinebelia is garemoebac, rom
saqarTveloSi sakmaod liberaluri da gaxsnili ekonomikuri sivrcea, rac aqtualobas
ukargavs mis funqcionirebas.

maSasadame, rogorc saerTaSoriso praqtika cxadyofs, yvela am RonisZiebaTa
kompleqsurad ganxorcieleba uzrunvelyofs sasurveli Sedegebis miRwevas saeqsporto
warmoebis stimulirebisa da ganviTarebis mimarTulebiT. zogierTi maTgani
saqarTvelosaTvis garkveul siaxles warmoadgens, amitom msoflio gamocdilebis
safuZvliani gacnoba da gaanalizeba mniSvnelovani winapirobaa aRniSnul saSualebaTa
danergvisa da racionalurad gamoyenebisaTvis.

5 saqarTvelos gaaCnia Tavisufali ekonomikuri zonis funqcionirebis istoriuli gamocdileba
`porto-frankos~ saxiT q. baTumSi (1878-86ww.). porto-franko niSnavs Tavisufal navsadgurs, sadac
saeqsporto- saimporto operaciebze vrceldeba SeRavaTiani sabaJo reJimi.
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REGULIARITIES OF THE CUSTOMS POLICY OF PRESENT GEORGIA

SECTION 1.
ESSENCE AND AIMS OF THE CUSTOMS POLICY OF GEORGIA

Together with the increased significance of tax activity, the interest towards the customs policy is also being
increased what is caused by wide-scale reforms in the country, activation of the market mechanisms and
establishment of democratic institutes. Integration in the international economic community and affiliation with
the World Trade Organization have resulted in significant corrections to the foreign economic activity of the
state. The field of activity of the tax organs has been extended. All this of course, has had its effect on the customs
policy of the country, as on a constituent part of the domestic and foreign economic policies. The particular
interest towards the mentioned issue is caused by the fact that the development of the right customs policy plays
a decisive role in the revival and normal functioning of the state economy. When defining the customs policy,
local as well as regional and international factors should be considered and namely, the national production
should be encouraged and protected, the customs policy with the neighboring countries should be implemented
in an agreed and coordinated manner and the undertaken international obligations should be efficiently discharged.

At present, there is no single understanding of the customs policy. There are different views and
assumptions expressed by different authors about the matter.1 On the basis of the analysis and generalization
of those views, the customs policy may be generally defined as a system, a unity of legal, economic,
organizational and other wide-scale measures providing for the protection of the interests of the country‚s
domestic and foreign policies. Such a definition arises from the Tax Code of Georgia setting the following as
the aims of the customs policy:

· Protection of economic sovereignty and economic safety of Georgia
· Stimulating the development of Georgian economics and protection of home market
· Stimulating the foreign economic relations of Georgia
· Realization of other tasks of local and foreign economic policies of Georgia.
So, in a narrower sense, the customs policy is a purposeful action of the state with the aim of extending

the export potential of the country and increasing the volume of competitive production, maximally reducing
negative effects of balance of payment, establishing legal and economic surroundings profitable for attracting
foreign investments and securing proper guarantees under the conditions of sound competition.

The economic reforms of the recent years in Georgia have established a sound basis for rationalization
of the customs policy. Integration in the world economic space and collaboration with the international
organizations support to bring the customs policy into accord with generally recognized international-legal
norms and practice in the direction of harmonization and unification. In order to ensure the economic
efficiency of foreign trade, the customs policy of the country has been based on such basic provisions as:

· Supporting fair competition
· Free-from-discrimination trade
· Preferential application of tariff methods to protect the home market
· Dispute settlements by consultations and negotiations
· Gradual reduction of customs-tariffs
· Forecasted and growing allowance to the market.

1 Lor tkipanidze V. “Commentaries on customs policy of Georgia”, Tbilisi, 2001, pp. 16-17. “Customs law”,
Gabrichidze B. (editor), Moscow, 1995, p. 10. Presnyakov V. “Customs policy of Russia at the modern stage”, 1996,
p. 12. Jgerenaia E. “Foundations of the technology of Customs”, Tbilisi, 2002, p. 81.
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Provisions of the proper article of the Customs Code of Georgia define only the principal aims of the
customs policy, but do not contain their detailed regulation. Such an approach seems quite correct and
appropriate to us, for if considering the rapid rate of changing of political and social-economic processes in
Georgia, accordingly, the customs policy of the country should be a dynamic and flexible one in its essence,
but at the same time, stable, particularly when the matter concerns the protection of economic sovereignty,
stimulation of economic development and integration into the world economic system.

Among the aims of the customs policy, the problem of protection of economic sovereignty and economic
safety of the country, which is particularly urgent for the countries with transitional economies, including
Georgia, is a priority. In this respect, generalization and analysis of the contents and peculiarities of the
above-mentioned categories are very important. Economic safety, in our opinion, is the complex of the
circumstances and conditions providing for progressive and stable development of the country and its
economic independence from the influence by local and foreign factors.

Here it should also be mentioned that the integration into the world economic space has resulted in more
intense business contacts and extended relations with foreign customs authorities. Affiliation with the
international organization requires the state to fulfill certain obligations and to consider their recommendations
for customs relations what, besides positive effects, has negative affects, as well. First of all, it should be
mentioned that this process is very rapid while the country‚s economic potential is not strengthened, quite
frequently forcing the country to fully and unconditionally obey the forcedly imposed so called
recommendations and consultations. The world economic order is formed by economically developed
countries, mainly following their own interests and guided by the conditions of their own surroundings.

Giving the issue of economic safety priority makes for the necessity for elaboration of the state concept
in this field. The countries with transitive economies and Georgia among them, should thoroughly realize
their place in the world economic globalization processes and implement the measures to overcome local
and foreign threats to the national economy.

One of the aims of the customs policy is the stimulation of Georgian economy and protection of the home
market, whose realization is based on the encouragement of the local production and creation of the safety
device for the national market what is mainly achieved through regulation of the customs-tariffs. It is clear
that the higher the rates of customs duties are, the more reliable the protection of the domestic products
against the competition by the foreign production is. Thus, the main essence of protectionism is that the
protective function of the customs-tariff gets stronger and becomes a significant factor for increased
efficiency of home production.

And at last, one of the most significant aims of the customs policy is stimulating foreign economic
relations of Georgia, which is based on the following conceptual provisions recognized by the norms of the
international law:

· Ignoring the state monopoly in foreign trade
· Recognizing the free trade
· Equal rights of the participants of foreign economic activities
· Simplification of customs procedures
· Unity of customs territory
· Protection of rights and legal interests of the subjects of foreign economic relations.
Following the above-mentioned, it should be said that among the aims and objectives of the customs

policy, protectionist as well as liberal approaches can be seen making it necessary to find a proper balance
among the two approaches, duly distribute the emphases among them and underline the urgency of the
mentioned problem. In case the balance is disturbed, the economic independence of the state faces certain
danger and the protection and strengthening of the economic sovereignty of the country is also endangered.
Under such circumstances, it is the customs policy acquiring special importance as a constituent part of the
local and foreign economic policy, which, by considering the country‚s interests, makes for the change of
the priorities and balance of opposite principles.
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SECTION 2.
PROTECTIONIST AND LIBERAL APPROACHES OF CUSTOMS POLICY

The existing approaches to the implementation of the customs policy sharply differ from one another.
Protection of the home market against the external expansion and foreign interventions is the most important
precondition for revitalization and revival of domestic production. Some support protectionist policy while
others on the opposite, are for liberal policy. Having in mind the development of the economics of Georgia
and protection of the home market, we cannot share either of the views, for a maximal increase in customs
duties will enable the local manufacturers to take monopolistic positions what in its turn, will have a
negative effect on the quality of goods. Besides, an imposition of zero tariffs on import is not admissible
either, for this will endanger the perspectives of development of the national production. There is one very
interesting view about the mentioned issue, according to which the goods  imported in the country should
be divided into certain groups and accordingly, imposed by different customs duties.2 Such an approach at
the given stage is most acceptable worth consideration, for shifting from the unified tariff rates to differential
system will allow developing the traditional branches of economy and defend their competitiveness against
import. The level of economic development of Georgia does not allow under equal conditions competing
with the manufacturers of other countries.

If considering the above-mentioned view, the goods imported to Georgia should be divided into three
main groups and imposed by different customs duties each. The category being in full correspondence with
international standards with its qualitative specifications and not necessary to be imported to the country
should be singled out as an independent group. There should be maximal customs duties imposed on this
category so that to preclude import of similar production from other countries and to create beneficial
conditions for defending and stimulating local production. However, it should also be mentioned that when
implementing a protectionist policy there should be certain measures taken – proper democratic measures in
the country‚s social-economic life and in the field of international relations.

The second group should include the goods not produced in Georgia. The given group requires
minimization or full abolishment of customs duties and abolishment of customs barriers so that free import
of the products in the group should be ensured.

Eventually, the goods produced in Georgia, but not fully meeting the demand for it should be singled out
as an independent group. In such a case, the kind of balancing of customs duties, not endangering the
possibility of occupying a monopolistic position on the one hand, and perspectives of development of the
national industry, on the other hand, is of utmost importance.

At present, with the aim of optimizing the customs policy, we consider the development of the program
for developing the industrial forces of the country, which will make for the differentiation of the branches of
economy, singling out of the strategic business sector and implementing specific policies for each of them
is reasonable. This will allow the state identifying the branch for protection.

We consider that protectionism, as a trend in the customs policy besides the minuses, has its pluses.
Particularly, at a certain stage of the economic life of the country, it helps revitalization and revival of some
or other branch of the national economy; however, in the upshot, the negative events resulting from it
prevail and namely, there is an increase of inflation and unemployment, decrease of production and its
efficiency, decline of competitiveness of local goods and services, misbalance between local and foreign
prices, reduction in foreign investments, limitation of free trade.

On the basis of evaluation of pluses and minuses of free trade and protectionism and their comparison,
we may assume that at the modern stage, under the condition of integration into the world economic space,
trade liberalization is an important base for the structural transformation of the economy.

At the modern stage, when developing the political model of the customs policy, any state accepts the
conditions out of protectionist as well as free trade principles admissible for it. Following the mentioned, we

2  Bakaeva O, “Customs policy and financial activity of the state”. Journal “Vlast”, #4, 2002, pp. 58-62.
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think it purposeful the theoretical basis for the customs policy for the country in the transitional period to
be developed through the comparison of the two opposite views.

We think that developing the customs policy of Georgia in a predominantly liberal direction will diminish
the perspectives of economic development of the country and will limit the process of establishing the
country as a full-valued partner in foreign relations.

Following the above-mentioned, a logical question arises as to which approach should be a determinant
one in elaborating the customs policy of Georgia. We think that the optimal variant can be found by
comparing these two (protectionist and liberal) policies by considering the peculiarities of the transition
period in the country‚s economy.

A developed economy creates conditions for liberalization of the customs policy. In our case, we think
protectionist approaches should be given priority to. We completely agree with a German economist Schröder
H. who states that “Entering the CIS countries on the world market is impossible without trade benefits,
protectionist measures and important technical assistance.” 3

Following the principal aims and tasks of our study, we think it purposeful to study the peculiarities of
integration of Georgia in the world economy by considering the specificity of the transitive period. In this
respect, we should pay due attention to the necessity of study the customs regulation and develop proper
conceptual proposals and recommendations within the limits of WTO, as the formation of the customs
policy of Georgia is mainly influenced by the above-mentioned organization.

By considering the recommendations of international economic institutions (WTO), at the initial stage
of developing the market cooperation, Georgia liberalized the trade what essentially changed the content of
foreign economic activity and accordingly, content, structure and organization of the customs policy. This
step may be evaluated as a correct and purposeful one, but at the same time, as a forced measure to mitigate
the economic crisis in the transitive period.

It is true that free trade has an essential importance for the economic development of the country, but
only if the liberalization is implemented by stages attended by moderate and advisable protectionism.
Besides, if we look at the experience of the developed countries of the world, we will be see that they shifted
to the open economy by gradual reduction of limitations and under effective control.

As for Georgia, it may be said that the mentioned processes took place spontaneously, without
strengthening the country‚s economic potential.

We hardly support the idea of the possibility to stimulate the local production or develop the priority
branches only at the expense of the protectionist policy. This needs combined measures, which will make for
the protection of home entrepreneurship, on the one hand, and promote the integration of the country‚s
economy in the world space.

SECTION 3.
FOREIGN TRADE AS THE BASIS FOR FORMING THE CUSTOMS POLICY

Settlement of the issue of the country‚s full-value integration in the world economy is directly linked with
formation of the country‚s foreign trade policy and determination of its priorities. The mentioned issue is
necessary to be considered due to the indivisible and strong link between foreign trade and customs procedures.

The relationship of our country with other states in the field of foreign trade is based on the generally
recognized basic norms and principles of the international law reflected and ensuing from the international
agreements and contracts of Georgia, and namely, on ignoring the state monopoly, free trade, regulation of
foreign economic relations, equal rights of the subjects participating in foreign trade relations, simplification
and acceleration of customs procedures.

On the basis of analysis of the customs policy of Georgia, we can formulate the principal aims and
objectives of the foreign trade policy of the country:

· Rationalization of the import structure

3 Avdokushin E. “International economic relations.” 1998, p. 682.
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· Protection of the national economy against an undesirable influence of foreign competition
· Observing an optimal ratio between export and import
· Establishing the conditions for efficient integration of the economy of Georgia into the world economic

space.
For the analysis and prediction of foreign trade, the study of quantitative and structural parameters of

the export-import of the goods is of special importance. If considering the fact that this ratio in our country
is characterized by negative balance (import is approximately 3 times more than export),4 it may be said that
at present, Georgia has no clearly defined customs policy. It fails to ensure the growth of the volume of
competitive production and of potential of the firms producing export goods, establishment and practical
realization of the system of protective measures to limit the import inefficient for the country. The mentioned,
on its part, is caused by the following factors:

1. The legislation of Georgia fails to properly ensure efficient foreign economic relations of the country.
Despite the changes made in this field, the legal basis needs to be perfected and elaborated. It should be
mentioned that at present there is no an appropriate statutory act defining principal foundations of the state
regulation of foreign economic relations in detail, rules for its implementation, rights and obligations and
responsibilities of the proper authorized bodies of the authority. The main purpose of the mentioned legal
act should be the protection of the economic safety of the country, stimulation of the development of the
national economy and establishment of the conditions making for the integration of the country in the world
economic space.

Besides the above-mentioned, the legislative base in respect of patterns of ownership, and particularly
in the direction of protection of private property, implementation of entrepreneurial activity, putting the
taxation and customs systems in order, ensuring social guarantees and protection of human rights and
freedoms is to be perfected.

2. The tariff system of the goods of the national production is not clearly formulated and identified.
Promotion of the economic revival and development of Georgia needs a strengthened protective function of
the customs-tariff. Liberalization of foreign trade poses certain problems to the protection and strengthening
of economic safety and economic sovereignty of weakly developed and import-oriented countries. Therefore,
in our opinion, one of the optimal ways out of the established situation should be the development of a new
model of the custom-tariff, which will make for the development of the foreign trade on the one hand, and
help stimulation of growing efficiency of the local production, on the other hand.

3. Imprecisely defined state borders and existence of uncontrolled territories results in the increased turnover
of goods and contraband on the home market of Georgia. When talking about infringement of the interest of
the national production, we think that the mentioned problem should be paid the greatest attention to. Otherwise,
the measures aiming at putting the tariff system into order and other ones will produce no results.

4.  Weakly developed material and technical basis of the customs infrastructure fails to integrate the
entire customs space within a single network; it is unable to ensure the urgency and transparency of the
customs operations and control the cargo movements across the whole territory of the country.

Following the above-mentioned, in our opinion, the improvement of the foreign trade needs the
implementation of the following measures:

· Development of the concept of extending the foreign economic relations with other countries and
formulation of basic principles and directions of the foreign economic policy

· Expansion of export potential and substitution import for local production
· Application of the trade preferences system with the necessary degree first of all meaning putting the

preferential support regime into operation
· Ensuring the growth of competitiveness of the domestic production
· Ensuring non-interference of the state organs in the economic decision-making process by private

entrepreneurs and immediate abolishment of the barriers hampering the development of free market

4 Data provided by the Department of Statistics of Georgia, 2005



256

· Establishment of the stable legislative base promoting private entrepreneurship
· Formation of the mechanisms protecting the home market
· Establishment of up-to-date customs infrastructure
· Perfection of customs-tariff system
· Establishment of favorable legal and economic conditions to attract foreign investments
· Activation of the fight against contraband, evasion from taxes and general economic crimes.
Foreign trade determines the strategy of customs policy at a great extent and in fact, contains the

mechanisms for its regulation. Following this, perfection of foreign economic activity is a necessary
precondition for the efficient customs policy of the country.

SECTION 4.
PECULIARITIES OF TRANSFORMATION OF THE CUSTOMS POLICY OF

GEORGIA WITHIN THE LIMITS OF THE WTO REQUIREMENTS

At the modern stage of its development, the customs policy is one of the most important factors for
integration in the world economic space. Following this, the issues connected to its formation and perfection
occupy significant place in the activity of the international economic institutions.

The World Trade Organization (WTO) is worth special attention in the development and liberalization of
international trade and promotion of close contacts between the countries. The interest towards this
organization has been further increased since Georgia‚s affiliation with it (October 6, 1999). Following this,
we think it purposeful to pay particular attention to essential peculiarities of the transformation of the
customs-tariff policy of Georgia within the limits of WTO, and positive and negative aspects of affiliation
with the mentioned organization.

By now, serious work to liberalize the tariff system has been underway. There is a new bill “On customs
duty” elaborated, envisaging gradual decrease in the rates of customs duties with the final aim of their full
abolishment.

It is true that the integration in the world economic space needs the liberalization of the customs policy,
but in our opinion, a protective mechanism for the home market is necessary to create. Whereas there is no
priorities identified in the country with a transitive economy and the export-import ratio has been characterized
by sharply negative characteristic in recent years, the liberalization of foreign trade may clearly diminish the
developmental perspectives for local production.

Successive implementation of the policy of relieving the tariff barriers and gradual reduction of tariffs
does not seem quite justified for Georgia. The country is not yet ready to be caught up with the rules
proposed by the World Trade Organization and protect the local production under the conditions of equal
competition, although the membership of WTO envisages maximum compliance of the national interests
with the international requirements.

At the given stage, following the interests of the national economy, we think it necessary to strengthen
the protective function of the customs tariff. Establishment of equal market conditions for local and imported
goods will result in improved competitive environment and emphasis and orientation on the quality of
domestic production; however, it should be mentioned that in our opinion, taking similar measures will
result in reduced entrepreneurial potential of local traditional branches. Therefore, a protectionist approach
towards the local strategic sector should be preserved for at least certain period of time. As regards equal
competition in such a case, the improvement of the quality of domestic production will become possible
provided these branches have consolidated their positions.

Following the above-mentioned, identifying the branches and fields creating competitive export goods
and that of local consumption is very important. Their protection trough custom-tariffs should be the
principal task of the customs policy.

When analyzing the period of affiliation with the World Trade Organization we have come to an assumption
that unfortunately, Georgia failed to use the transitive period efficiently to maximally increase the volume of
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export production, increase the competitiveness of domestic production and overcome the negative effects of
balance of payment. A significant growth of the scales of foreign trade in recent years has become possible
mainly at the expense of import. A similar tendency may be preserved under the future liberalization of custom-
tariff policy implying the abolishment of the customs duty. It is clear that we are for free trade, but making a
hasty decision may cause an irreparable injury to the local production of our country. First of all, it should be
analyzed what the result of abolishment of this duty for the state budget will be, how this will reflect on
incomes and what the fate of the development of priority branches will be. At present, obvious progress can
be observed in Georgian entrepreneurship activity, and the mentioned reform, in our opinion, will pose serious
problems to its development. Imposition of import benefits for technologies and machinery is undoubtedly
acceptable, but at the same time, the expansion of local production is to be stimulated. Otherwise, Georgia will
be more like a realization market for the production of developed countries rather than a full-value partner state.

There have been reasoned and scientifically proved views and opinions expressed about positive and
negative sides of Georgia‚s affiliation with the World Trade Organization so far.

Despite the skeptical approach towards the mentioned issue shown by some scientists and experts, we
think that affiliation of Georgia with the World Trade Organization should be assessed as a positive step in
the long run. We feel free to make such an assumption based on the fact that our country receives a wide
possibility to be integrated in the world economic space, be in harmony with the international standards,
and to introduce Georgian product on the markets of developed countries under preferential terms.

The fact of actively working on elaboration and perfection of the customs legislation and on harmonization
and unification with the generally recognized principles and norms of the international law should be
considered as a positive result of Georgia‚s affiliation with the WTO.

One more change made within the limits of WTO, what in our opinion, should undoubtedly be considered
a positive effect is the shift from the unified tariff rate to the differential tariff system what has allowed
consideration of the country‚s interests and intensification of the fiscal effect. Under the detailed commodity
classification, the development of traditional branches of the national economy and protection of their
competitiveness against the imported goods will become possible.

In conclusion we should like to mention that talking about the purposefulness of Georgia‚s affiliation
with the World Trade Organization does not seem advisable to us, for the country certainly could not avoid
the processes of globalization and the process of integration in the world economic system. Such an
approach would be perishable for the state, for during the transitive period, under the intensified economic
crisis it was the international community having rendered an invaluable assistance to our country.

In our opinion, provided the system of benefits and preferences granted to our country is properly used,
the country will achieve significant success in the direction of rationalization and perfection of the customs
policy what on its turn is a necessary factor to stimulate the development of the national economy.

SECTION 5.
MEANS FOR DEVELOPING AND STIMULATING EXPORT

POLICY IN GEORGIA

Increase of the efficiency of the local production and growth of the volume of export production are the
most significant factors for the economic progress of the country. Therefore, in our opinion, orientation on
the import-substitution goods should be considered one of the priorities of the customs policy. Long-term
programs to develop strategic branches precisely showing the concrete fields and forms of the state support
are to be developed. Besides, the trends of development of the international trade should be analyzed and
harmonized with local opportunities, and only then the country should start to implement the export-
supporting policy.

By way of sharing the international experience and considering the peculiarities of the country of
Georgia, and on the basis of their comparison and combination, we can identify the following system of the
measures helping stimulate export production:
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· Growing the competitiveness of the domestic products needing due consideration to the improvement
of technical and economic properties and introduction of modern technologies

· Perfection of the legal base and its harmonization with generally recognized norms and principles of the
international law

· Improvement of the investment surroundings and attracting foreign investments
· Establishment of modern customs infrastructure
· Perfection of customs administration requiring simplified and accelerated customs procedures
· Fight against the falsification of Georgian trademarks.
The introduction of taxation and customs benefits or preferences is also significant to increase the

volume of domestic goods. Those preferences should envisage returning of the paid customs duties and
relief from them. It should be mentioned that for the last decade the export liberalization process has been
swift in Georgia, and as a result, the export duty was abolished what in our opinion, is an important factor
contributing to the export growing.

At the same time, the system of preferences used by Georgia in relationship with other countries should
be applied efficiently and by considering the interests of home production. Within the limits of the membership
with WTO, antidumping duties and special protective mechanisms whose designation is the limitation of
unfair import should be properly used.

In order to support the production and realization of export goods, the system of the international and
local market conditions should be studied in complex and the information on the import potential of Georgia
should be developed. In this respect, the establishment of EXPORT PROMOTION COMPANY (GEPA) is
worth mentioning. The Company aims at supporting the local entrepreneurs with consultations and necessary
information, attracting foreign partners, advertising trademarks. Such activities are of greatest practical-
applied importance for the country, as they make for establishment the proper balance between the demand
and supply of goods.

One more approved means for stimulating the export in developed countries, which we should like to
place emphasis on is the existence of the state crediting system. There are special organizations and funds
established for this purpose providing long-, medium- and short-term (low-interest) credits to encourage
strategic branches. The mentioned institution starts to be established in Georgia step by step, and therefore,
when forming proper structures, the experience of the developed countries, as well as that of the countries
with transitive economies should be taken into account.

There are free economic zones established in a number of countries to promote investments and export
activities. The zones are subject to allowances and particularly, in the fields of imposition of customs duties
and customs supervision. This institution plays an important role in respect of introduction of advanced
technologies, extension of foreign economic relations, employment of the population and improvement of
social situation, as well as attracting foreign investments.

Recently, the purposefulness of establishment of a free economic zone in Georgia has been much talked
about.5 This view has many supporters, who think the strategic geographical location of the country as one
of the criteria determining the efficient functioning of the free economic zone. However, we think that not
only this factor is essential. At the present stage, when the customs administration is weakly developed,
establishment of the free economic zone will result in even more increased volume of the contraband.
Besides, the existence of quite an open and liberal economic space in Georgia diminishing the urgency of
functioning of such a zone is to be considered.

So, as the international practice demonstrates, combined implementation of all the mentioned measures
will produce the desirable results in the direction of stimulating and developing the export production. Some
of those measures are new for Georgia, and therefore, sharing and analyzing the world experience is a
significant precondition for introduction and rational deployment of the above-described means.

5  Georgia has a historical experience of a functioning free economic zone as “free port” in the city of Batumi (1978-
1986). Free port means a free harbor with beneficial customs regulations for import operations.
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Tamar maisuraZeTamar maisuraZeTamar maisuraZeTamar maisuraZeTamar maisuraZe

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo

universitetis iuridiuli fakultetis doqtoranti

nino yifianinino yifianinino yifianinino yifianinino yifiani

advokati

saerTaSoriso sisxlis samarTlis sasamarTlo,
rogorc adamianis uflebaTa dacvis instituti

Tanamedrove msoflioSi saerTaSoriso damnaSaveobis zrdis tendenciam dRis wesrigSi
daayena adamianis uflebaTa dacvis iseTi institutis Seqmna, romelic isargeblebda
saerTaSoriso sazogadoebriobis mxridan ndobis maRali votumiT. msgavsi organos
Seqmnis mcdelobas araerTxel hqonda adgili XX saukunis ganmavlobaSi, magram
yovelTvis (kraxiT) mTavrdeboda, TumcaRa 1919 wels dawyebuli procesi 1998 wlis
17 ivliss romSi dagvirgvinda _ gaeros egidiT Catarebul saxelmwifoTa sruluflebiani
warmomadgenlebis di plomatiur konferenciaze xelmosawerad gaixsna sisxlis
samarTlis saerTaSoriso sasamarTlos statutis Semcveli xelSekruleba.

xelSekruleba xelmoweril da ratificirebul iqna msoflios mravali qveynis
mier da 2002 wlis pirveli ivlisidan ZalaSi Sevida. aRniSnul statuts saqarTvelom
xeli moawera 1998 wlis 18 ivliss, rac ase mniSvnelovania Cveni qveynisaTvis.

saerTaSoriso sisxlis samarTlis sasamarTlos Seqmnas safuZvlad daedo iseTi
umZimesi danaSaulebis winaaRmdeg brZolis idea, romlebic safrTxes uqmnis msoflio
mSvidobas, uSiSroebas da keTildReobas da romelTa winaaRmdeg brZola scildeba
nacionaluri kanonmdeblobis CarCoebs da igi saerTaSoriso sazogadoebisaTvis
sasicocxlo mniSvnelobas iZens, raTa bolo moeRos amgvari danaSaulebis CamdenTa
dausjelobas da xeli Seuwyos msgavs danaSaulTa Tavidan acilebas.

mravali diskusiis safuZvelze Seqmnili sisxlis samarTlis saerTaSoriso sasamarTlo
mniSvnelovan funqciaTa matarebel mudmivmoqmed organod Camoyalibda, romlis
iurisdiqcia vrceldeba msoflio masStabiT da saerTaSoriso sazogadoebisaTvis
mniSvnelobis mqone umZimes danaSaulebze.

mniSvnelovania imis aRniSvna, rom saerTaSorio sisxlis samarTlis sasamarTlo
warmoadgens erovnuli sisxlis samarTlis iurisdiqciis damatebas da rom saerTaSoriso
sasamarTlos amoqmedeba ara Tu Seasustebs erovnul samarTals da sasamarTlo
xelisuflebas, aramed maTi Semavsebeli iqneba. sisxlis samarTlis saerTaSoriso
sasamarTlo mxolod sagangebod gansazRvruli reJimis Sesabamisad ganaxorcielebs
iurisdiqcias, maSin‚ rodesac saxelmwifoebs ar surT an ar SeuZliaT sakuTari
iurisdiqciis ganxorcieleba.

sasamarTlo struqturas SeuZlia, xeli Seuwyos erovnuli sasamarTlos iniciativas,
gamoiZion maTi moqalaqeebis mier an maT teritoriaze Cadenili danaSulebi da Tu
isini amas ver SeZleben, sisxlis samarTlis saerTaSoriso sasamarTlos aqvs Zalaufleba,
Caerios da miiRos Sesabamisi zomebi.

sisxlis samarTlis saerTaSoriso sasamarTlo Tavis iurisdiqcias axorcielebs
im zogad principebze dayrdnobiT, romelic aRiarebulia romis statutiT. erT_erTi
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mniSvnelovani da amave dros garkveulwilad sadavoa ukuZalis akrZalvis principi.
es principi gulisxmobs imas, rom dauSvebelia, pirma pasuxi agos am statutiT
gaTvaliswinebuli qmedebisaTvis, romelic Cadenil iqna am wesdebis ZalaSi Sesvlamde.
gamonaklis SemTxvevebSi, saxelmwifos, xelSekrulebaSi monawileobis gareSe, SeuZlia
aRiaros sasamarTlos iurisdiqcia statutiT gaTvaliswinebul danaSaulTan mimarTebaSi
(muxli 12, punqti 3).1

marTalia, statutiT gaTvaliswinebuli zemoaRniSnuli princi pi ukuZalis
dauSveblobas iTvaliswinebs, magram migvaCnia, rom sasurveli iqneboda, statutis
moqmedeba gavrcelebuliyo mis ZalaSi Sesvlamde Cadenil danaSaulebze. SesaZloa,
aRniSnuli garkveulwilad arRvevdes am principis ZiriTad arss, magram, Cveni azriT,
igi msoflios sazogadoebriobis interesebidan gamomdinareobs da scildeba konkretuli
saxelmwifos interesebis sferos. ukuZalis gavrceleba statutis ZalaSi Sesvlamde
Cadenil danaSaulebze garkveulwilad aamaRlebda calkeul moqalaqeTa da saxelmwifoTa
pasuxismgeblobas da prevenciuli xasiaTis matarebeli gaxdeboda, rac xels Seuwyobda
iseTi kategoriis danaSaulis Tavidan acilebas da aRkveTas, romelic safrTxes
Seuqmnida msoflio mSvidobas, uSiSroebasa da keTildReobas da rom `statutis
ukuZalis akrZalva SeiZleba dRemde msoflioSi Cadenili sisxlissamarTlebrivi
usamarTlobebis gamo, samwuxaro iyos”.2 magram gvinda aRvniSnoT, rom amgvari
gadawyvetilebis miReba ganapiroba garkveulwilad saerTo politikur-samarTlebriv,
saxelmwifoebrivma mosazrebebma, rac, savaraudoa, rom erTaderTi swori gza yofiliyo
sisxlis samarTlis saerTaSoriso sasamarTlos Sesaqmnelad.

Semdegi principia pasuxismgeblobis gardauvaloba samsaxureobrivi mdgomareobis
miuxedavad. romis statuti krZalavs calkeul pirTa diferenciacias samsaxurebrivi
mdgomareobis mixedviT, rac gamoricxavs am safuZvliT pirTa gaTavisuflebas
sisxlissamarTlebrivi pasuxismgeblobisgan an ganaCenis Semsubuqebisagan. wesdeba
ganamtkicebs, rom piris samsaxurebriv mdgomareobasTan dakavSirebuli imuniteti an
specialuri saproceso wesebi, romlebic gaTvaliswinebulia erovnuli an saerTaSoriso
samarTliT, ar unda gaxdes safuZveli imisa, rom sasamarTlom ver ganaxorcielos
iurisdiqcia aseT adamianebTan mimarTebaSi. Cveni azriT, am principis statutiT
gaTvaliswineba misasalmebelia, rameTu yvela piri Tanasworia, miuxedavad maTi qonebrivi,
wodebrivi Tu sxva mdgomareobisa da es maT garkveul privilegias ar  unda
aniWebdes. amasTan, statutSi calkea gansazRvruli pasuxismgebloba calkeul samxedro
da sxva Tanamdebobis pirTa  mimarT.

wesdebis erT-erT umniSvnelovanes princips warmoadgens xandazmulobis gamouyenebloba,
rac imas niSnavs, rom sisxlis samarTlis saerTaSoriso sasamarTlos iurisdiqciaSi
Semaval danaSaulebTan mimarTebiT ar gamoiyeneba xandazmulobis vadebi. aRniSnuli
gulisxmobs imas, rom danaSaulis Cadenidan ra vadac ar unda iyos gasuli, amas ar aqvs
mniSvneloba _ piris mimarT sisxlissamarTlebrivi devnis ganxorcieleba gardauvali
iqneba. es debuleba metad mniSvnelovania adamianis uflebaTa dacvis TvalsazrisiT,
radgan igi sazogadoebis usafrTxoebis erT-erT garantad gvevlineba.

1 ix. romis samarTlis statuti, muxli 12, punqti 3.
2 ix. m.turavam.turavam.turavam.turavam.turava, adamianis uflebaTa dacva erovnul da saerTaSoriso sasamarTloSi, sisxlis
samarTlis saerTaSoriso sasamarTlo, rogorc saerTaSoriso humanitaruli samarTlisa da
adamianis uflebaTa dacvis instrumenti, Tbilisi, 2002w.

doqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumidoqtorantTa forumi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

261

axla ki SevexebiT im danaSaulebs, romlebic eqvemdebarebian sisxlis samarTlis
saerTaSoriso sasamarTlos gansjadobas. sasamarTlo uflebamosilia,  ganixilos is
danaSaulebi, romlebic romis statutiT aris gaTvaliswinebuli.

kerZod:
1) genocidis danaSauli;
2) adamianobis winaaRmdeg mimarTuli danaSaulebi;
3) omis danaSaulebi;
4) agresiis danaSauli.
am ukanasknel danaSaulTan dakavSirebiT, garkveuli mosazrebebi gagvaCnia, razec

qvemoT visaubrebT.
agresia _agresia _agresia _agresia _agresia _ agresiis danaSaulTan dakavSirebiT unda iTqvas, rom saerTaSoriso

sisxlis samarTlis sasamarTlos wesdebis Tanaxmad, sasamarTlo aRniSnul danaSaulze
iurisdiqcias ganaxorcielebs mas Semdeg, rac ganisazRvreba am danaSaulis cneba. igi
ar unda ewinaaRmdegebodes gaeros wesdebis Sesabamis debulebebs.

unda aRvniSnoT, rom 1974 wlis 14 dekembers gaeros generalurma asambleam miiRo
rezolucia agresiis cnebis gansazRvrebis Sesaxeb, romlis Tanaxmadac, `agresias
warmoadgens saxelmwifos mier SeiaraRebuli Zalis gamoyeneba sxva saxelmwifos
suverenitetis, teritoriuli xelSeuxeblobis an politikuri damoukideblobis
winaaRmdeg, an misi ganxorcieleba sxva iseTi xerxiT, rac ar Seesabameba gaeros
wesdebas.~ migvaCnia, rom agresiis cnebis ararseboba statutis xarvezad SeiZleba
CaiTvalos, radgan amis gamo mTel rig problemebs vawydebiT, e.i. saxelmwifoebs ar
ZaluZT im pirTa saerTaSoriso sasamarTlosaTvis gadacema, romlebic eWvmitanili
arian am danaSaulis CadenaSi. Cveni azriT, umjobesi iqneboda proeqtze muSaobisas
gaTvaliswinebuli yofiliyo gaeros rezoluciiT gansazRvruli cneba da igi asaxuliyo
statutSi, rac Tavidan agvacilebda zemoaRniSnuli problemis aRmocenebas. gamomdinare
iqidan, rom, Tavis mxriv, cneba ar unda ewinaaRmdegebodes gaeros wesdebis Sesabamis
debulebas, am ganmartebis Setana statutSi win gadadgmuli nabiji iqneboda.

am muxliT pirTa damnaSaved gamocxadebis sakiTxi eWqveS dgeba, rameTu wesdebaSi
Sesworebis Setana, statutis Tanaxmad, droSia gawelili. amasTan, saWiroa xmaTa
gansazRvruli raodenoba, romelTa mogrovebac SesaZloa problemad iqces calkeul
saxelmwifoTa politikuri mosazrebebidan gamomdinare. statutis Tanaxmad, wesdebis
ZalaSi Sesvlidan 7 wlis gasvlis Semdeg nebismier saxelmwifos SeuZlia gaakeTos
ganacxadi masSi Sesworebebis Setanis Sesaxeb. ganacxadis wardgenidan 3 Tvis gasvlisTanave
morigi monawile saxelmwifoTa asamblea, damswreTa da kenWisyraSi monawileTa
umravlesobiT wyvets winadadebis miRebis sakiTxs. asambleas SeuZlia uSualod ganixilos
winadadeba an moiwvios gadasinjviTi konferencia, Tu zemoxsenebuli sakiTxi amas
moiTxovs. monawile saxelmwifoTa asambleaze an gadamsinjvel konferenciaze im Sesworebis
miRebisaTvis, romelzec konsesusi ver iqna miRweuli, saWiroa monawile saxelmwifoTa
xmebis 2/3. Sesworeba ZalaSi Sedis yvela monawile saxelmwifos mimarT, maTi 7/8-is
mier gaeros generalur mdivanTan ratificirebis an deponirebidan 1 wlis Semdeg. im
saxelmwifos mimarT, romelmac ar miiRo Sesworeba, sasamarTlo ver ganaxorcielebs
Tavis iurisdiqcias SesworebaSi miTiTebul danaSaulTan dakavSirebiT, Tu is Cadenilia
am monawile saxelmwifos qveSevrdomTa mier an mis teritoriaze.
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garda amisa, unda iTqvas, rom saxelmwifoTa mxridan konsesusis miRweva da saerTo
azris Camoyalibeba garTuldeba, gamomdinare iqidan, rom rac erTisTvis SeiZleba
agresia iyos, sxvam igi aseTad ar miiCnios. arada, aRniSnuli danaSauli xasiaTdeba
sazogadoebrivi saSiSroebis maRali xarisxiT, rac safrTxes uqmnis saxelmwifoTa
mSvidobian Tanaarsebobas, msoflio sazogadoebis uSiSroebasa da keTildReobas, xelyofs
yvelafer imas, riTac uzrunvelyofilia saxelmwifoTa da xalxTa Soris davisa da
konfliqtis mSvidobiani mowesrigeba.

metad mniSvnelovania, aqve SevexoT terorizms, rogorc saerTaSoriso xasiaTis
danaSauls.

saerTaSoriso samarTalsa da iuridiul doqtrinaSi ganasxvaveben ori saxis
saerTaSoriso danaSauls: 1) saerTaSoriso danaSauls, romlisTvisac pasuxismgebloba
gaTvaliswinebulia saerTaSoriso samarTliT (igi moicavs iseT marTlsawinaaRmdego
qmedebas, rogoricaa genocidi, danaSauli adamianurobis winaaRmdeg, omis danaSauli);
2) saerTaSoriso xasiaTis danaSauls (konvenciur, transnacionalur danaSauls),
romlisTvisac pasuxismgebloba dadgenialia saerTaSoriso konvenciebiT. es aris
zogadi xasiaTis samarTaldarRvevebi, romlebic scildeba erTi saxelmwifos sazRvrebs
(igi moicavs terorizms, iaraRisa da narkotikebis ukanono brunvas, kontrabandas,
mekobreobas da sxva).

gvinda SevniSnoT, rom terorizmi unda ganixilebodes ara rogorc saerTaSoriso
xasiaTis danaSauli, aramed ayvanil unda iqnes saerTaSoriso danaSaulTa rangSi,
gamomdinare misi maRali sazogadoebrivi saSiSroebidan. terorizmi, rogorc aRvniSneT,
scildeba erTi saxelmwifos sazRvrebs da igi zogadsakacobrio problemad gvevlineba,
rameTu igi saxelmwifoTa mSvidobiani Tanaarsebobisa da nacionaluri saxelmwifoebrivi
uSiSroebis mTavar safrTxes warmoadgens. terorizmis ganxilva mxolod
Sidasaxelmwifoebriv problemad aramarTebulia, ramdenadac teroristuli aqtebis
ganxorcielebiT saxelmwifos adgeba mniSvnelovani ziani, ferxdeba qveynis ekonomikuri
ganviTareba, safrTxe eqmneba investiciebis mozidvas, amcirebs ucxo saxelmwifoTa
interess am saxelmwifosadmi misTvis arastabiluri da arajansaRi imijis SeqmniT,
rac am saxelmwifos interesTa sferos scildeba.G

gamomdinare aqedan, Cveni azriT, terorizmis winaaRmdeg broZolis erT-erTi efeqturi
saSualeba iqneba misi im danaSaulTa kategoriaSi moazreba, romelic eqvemdebareba
sisxlis samarTlis saerTaSoriso sasamarTlos gansjadobas, radgan dReisaTvis,
terorizmis masStabebidan gamomdinare, calkeuli qveynebis Zalisxmeva ganwirulia
marcxisaTvis.

amasTan, mniSvnelovania saxelmwifoTa urTierTanamSromlobis sakiTxi, rac
saerTaSoriso sazogadoebisaTvis mZlavri da efeqturi iaraRia terorizmis winaaRmdeg
sabrZolvelad.

terorizmis ZiriTadi arsi mdgomareobs sazogadoebis uSiSroebisa da
keTildReobisaTvis safrTxis SeqmnaSi, igi umetesad mimarTulia arsebuli xelisuflebis
winaaRmdeg, misi destabilizaciisa da ngrevisaken. teroristTa umTavresi amocanaa,
warmoaCinos mTavroba, rogorc araefeqturi da uunaro uSiSroebis uzrunvelyofaSi.
teroristuli aqtebi iwvevs sazogadoebis SeSfoTebas, arRvevs sazogadoebaSi
usafrTxoebis, simyudrovis, stabilurobis atmosferos, warmoSobs `yovlisSemZle”
teroristebis winaSe daucvelobis grZnobas. msoflios sazogadoebis SeSfoTeba da
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mwvave reaqcia gamoiwvia 2001 wlis 11 seqtembers aSS-Si momxdarma udidesma
tragediam, erT-erT savaWro centrze ganxorcielebulma teroristulma aqtma. ismis
logikuri kiTxva: ratom ar unda CaiTvalos igi saerTaSoriso danaSaulad an kidev
teroristuli aqti, romelsac moxda moskovSi (igulisxmeba nordostze
ganxorcielebuli teroristuli aqti, an kidev beslanis cnobili movlenebi)?

aRsaniSnavia is, rom Cveni kanonmdebloba am etapze Seesabameba statutis normebs
da ar saWiroebs cvlilebas an damatebas. m.lekveiSvili da g.mamulaSvili fiqroben,
rom `marTalia, dRes arsebuli sisxlis samarTlis kanonmdebloba ar ewinaaRmdegeba
romis statutis ZiriTad moTxovnebs, magram kargi iqneboda, Tu is muxlebi, romlebic
dRes mimofantulia sisxlis samarTlis kodeqsis sxvadasxva TavSi da faqtobrivad,
saerTaSoriso xasiaTis danaSauls warmoadgens, calke Tavad iqneba gaerTianebuli.~3

amdenad unda iTqvas, rom saerTaSoriso sisxlis samarTlis sasamarTlo ufro
meti avtoritetulobiT da ndobiT isargeblebs nacionalur sasamarTlo organoebTan
SedarebiT, vinaidan igi imoqmedebs saerTaSoriso Tanamegobrobis saxeliT da
saerTaSoriso samarTlis uzenaesobis garantad mogvevlineba.

daskvna

sabolood unda SevniSnoT, rom sisxlis samarTlis saerTaSoriso sasamarTlo
mudmivmoqmedi organoa, romelic adamianis uflebaTa dacvis metad mniSvnelovan
instituts warmoadgens da samomavlod igi Tavis wvlils Seitans am sferoSi.
amdenad, metad sasikeToa Cveni qveynisaTvis romis statutis garkveuli debulebebisa
da sisxlis samarTlis saerTaSoriso sasamarTlos iurisdiqciis gavrceleba.

CONCLUSION

Finally we have to mention, that the International court of criminal law  is a permenent organ,
which is the main  important institute in the field of defending  human rights and it will put its big
share in this field in future.

Thus, it is very important to spread the main regulations of the Roman statute and the jurisdiction
of the international criminal court in our country.

ÐÅÇÞÌÅ

Â êîíöå  ìû  äîëæíû  îòìåòèòü,  ÷òî ìåæäóíàðîäíûé  óãîëîâíûé ñóä ïîñòîÿííî äåéñòâóþùèé
îðãàí,  êîòîðûé   ïðåäñòîâëÿåò ñîáîé  äîâîëüíî   çíà÷èòåëüíûé   èíñòèòóò  ïî  çàùèòå  ïðàâ
÷åëî âåêà  è â  áóäóùåì  î í   â íåñåò  ñâî þ   ä îëþ  â  ýòó  ñôåðó.   Ï î  ýòî ìó,  âåñüìà  çíà÷èòåë ü í î
äëÿ íàøåé ñòðàíû ðàñïîñòðàíåíèå íåêîòîðûõ ïîëîæåíèé Ðèìñêîãî ñòàòóòà è þðèñäèêöèé
ìåæäóíàðîäíîãî  óãîëîâíîãî  ñóäà.

3 ix. m. lekveiSvili, g. mamulaSvili, m. lekveiSvili, g. mamulaSvili, m. lekveiSvili, g. mamulaSvili, m. lekveiSvili, g. mamulaSvili, m. lekveiSvili, g. mamulaSvili, pasuxismgebloba saerTaSoriso danaSaulisaTvis, Tb.
2003w.
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universitetis iuridiuli fakultetis doqtoranti

aracnobieri fsiqikuris sakiTxi
danaSaulebriv qcevaSi

Tanamedrove fsiqologiaSi arsebobs oTxi ZiriTadi Teoria aracnobieri fsiqikuris
Sesaxeb: d. uznaZis ganwyobis Teoria1, z. froidis fsiqoanalizis Teoria2, k. iungis
analizuri fsiqologia3 da a. adleris individualuri fsiqologia4. yvela es Teoria
gansxvavebulad xsnis aracnobieri fsiqikuris arss da iZleva mis gansxvavebul
interpretacias. miuxedavad amisa, Tanamedrove fsiqologiaSi mainc arsebobs
Camoyalibebuli azri aracnobieri fsiqikuris raobaze. aracnobier fsiqikurs miekuTneba
is procesebi, romlebic mimdinareobs fsiqikis siRrmeSi da gavlenas axdens adamianis
qcevaze, warmarTavs mas, magram ar aisaxeba mis cnobierebaze da ar warmoadgens
cnobierebis Sinaarss, Tumca araa gamoricxuli, maTi gacnobierebac moxdes. aracnobieri
fsiqikuri procesebis gaTvaliswinebas Zalian didi mniSvneloba aqvs kriminologiisaTvis,
kerZod, danaSaulebrivi qcevis prognozirebis, prevenciis, danaSaulis Camdeni piris
resocializaciis, misi qcevis koreqtirebis saqmeSi. aracnobieri fsiqikuri procesebi
gavlenas axdens ara mxolod konkretuli marTlsawinaaRmdego qmedebis Cadenaze, mis
motivaciaze, aramed konkretuli damnaSavis gamosworebasa da axali danaSaulis
Tavidan acilebaze.

rodesac aracnobieri fsiqikuris gavlenaze saubroben, danaSaulis profilaktikisa
da damnaSavis resocializaciis kuTxiT mxedvelobaSi unda iqnes miRebuli sakiTxTa
mTeli jgufi, romelTa erToblivad gamoyeneba efeqturi iqneba danaSaulTa winaaRmdeg
brZolis saqmeSi. imis mixedviT, Tu ra adgili uWiravs adamianis moqmedebis determinaciaSi
aracnobier fsiqikur procesebs, ganasxvaveben moqmedebis 3 tips: nebelobiTs, impulsurs
da CveviTs. nebelobiT aqts win uswrebs viTarebis analizi, miznis misaRwevi saSualebebis
arCeva, gadawyvetilebis formireba da realizeba. impulsuri moqmedeba xorcieldeba
uecrad, pirvelive moTxovnilebis safuZvelze, masSi ar xdeba moqmedebis Sedegebis
gaTvaliswineba. CveviTi moqmedeba realizdeba rogorc mravalgzisi ganmeorebis
safuZvelze Camoyalibebuli qcevis stereotipi, roca moqmedebis garkveuli xerxi
iqceva moTxovnilebad. impulsuri da CveviTi moqmedebebis motivacia eyrdnoba pirovnebis
dispoziciuri sistemis qveda doneebs. aseT SemTxvevaSi adamiani uSualod aqtualuri
moTxovnilebis safuZvelze moqmedebs da ar uwevs angariSs Tavisi moqmedebis Sedegs
da mniSvnelobas. swored impulsur da CveviT moqmedebebSi ufro aSkarad vlindeba
aracnobieri fsiqikuri. amitom maT zogad daxasiaTebaze gvinda SevaCeroT Cveni
yuradReba.

1 d. uznaZed. uznaZed. uznaZed. uznaZed. uznaZe. ganwyobis fsiqologiis eqsperimentuli safuZvlebi. ganwyobis Teoriis ZiriTadi
debulebebi. Tb. 2004.
2 Ôðåèä     Ç. Ïñèõîëîãèÿ áåññîçíàòåëüíîãî .ÑÏÁ 2002.
3 iungi k. iungi k. iungi k. iungi k. iungi k. analizuri fsiqologiis safuZvlebi. Tb. 1995.
4 Adler A. Individual psychology. In G. Lindzey, G. Haal. Theories of personality/ New York, 1965.
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i. imedaZe aRniSnavs, rom impulsuri qceva gamowveulia mocemul momentSi moqmedi
aqtualuri moTxovnilebis impulsiT. subieqtis winaSe dgas amocana, rac SeiZleba
swrafad moaxdinos sakuTari aqtualuri moTxovnilebis dakmayofileba. subieqti ar
ganixilavs Tavisi qmedebis Sedegebs da Soreul perspeqtivebs, ar afasebs, Seesabameba
Tu ara misi qceva sxva motivebs da Rirebulebebs. mas ainteresebs garemos mxolod
is fragmentebi, romlebic pirdapir ukavSirdeba aqtualuri moTxovnilebis
dakmayofilebas. impulsuri qcevis analizi gviCvenebs, rom subieqturi faqtoris
Taviseburebani srulad gansazRvravs ganwyobis obieqturi faqtoris Taviseburebas5.

miuxedavad imisa, rom impulsuri qceva aracnobieris dominirebuli zemoqmedebiT
mimdinareobs, es sruliad ar niSnavs imas, rom impulsur moqmedebaSi cnobiereba
saerTod ar monawileobs. ra Tqma unda, cnobierebis xarisxi am SemTxvevaSi SezRudulia,
magram subieqti aRiqvams Tavis moqmedebas ara mTlianad, aramed mis calkeul nawilebs,
romlebic mimarTulia moTxovnilebis impulsis dakmayofilebisaken, Tumca am dros
xdeba socialuri da samarTlebrivi normebis uaryofiTi Sedegebis gauTvaliswinebloba.
impulsuri qmedebis faqtobrivi mxare met-naklebad aisaxeba cnobierebaze. Cven vfiqrobT,
rom adamians, romelsac ara aqvs cnobierebis an nebelobis seriozuli daavadeba,
saTanado Zalisxmevis Sedegad SeuZlia marTos Tavisi impulsebi da dauqvemdebaros
Tavisi qceva marTlwesrigis moTxovnebs.

aracnobieri fsiqikuri procesebi aseve sakmaod mkveTrad vlindeba CveviT moqmedebebSi.
CveviTi moqmedebis fsiqofiziologiur Sinaarss warmoadgens dinamiuri stereotipi,
romelic warmoiSveba moqmedebaTa mravaljeradi ganmeorebis Sedegad. CveviTi moqmedebebi
ganpirobebulia fiqsirebuli ganwyobis dominirebiT, romlis Sesruleba moTxovnilebas
da midrekilebas warmoadgens subieqtisaTvis. isini wamoadgens rTul socialur-
fsiqologiur warmonaqmnebs, romlebsac safuZvlad udevs garemoebaTa zegavleniT da
maTi mravaljeradi dakmayofilebis Sedegad Camoyalibebuli qcevis garkveuli
moTxovnileba. impulsuri moqmedebisagan gansxvavebiT, garkveuli CveviTi moqmedebis
motivaciisas SeiZleba gamoiyos gadawyvetilebis miRebis stadia, magram am dros ar
xdeba moqmedebis variantebis Sefaseba da inerciulad, mdgomareobis saTanado analizis
gareSe miiReba standartuli gadawyvetileba. kriminologiaSi gamoyofen CveviTi
damnaSavis tips. maT miakuTvneben im pirebs, vinc mravaljer Cadis erTgvarovan
danaSauls. CvevaTa gavlenas danaSaulis Cadenaze udavod didi kriminologiuri
mniSvneloba aqvs. is gansakuTrebiT aqtualuria profesiuli, recidiuli,
arasrulwlovanTa danaSaulis prognozirebis da misi Tavidan acilebis saqmeSi6. aqve
gvinda moviyvanoT CveviTi danaSaulis erTi magaliTi: qurdobisaTvis mravaljer
nasamarTlevi piri Sevida maRaziaSi sayidlebze. mas Semdeg, rac man SeiZina misTvis
saWiro yvela produqti da daapira maRaziidan gasvla, uceb SeniSna, rom gamyidveli
garTuli iyo sxva myidvelTan saubriT. am dros man aiRo daxlidan erTi kolofi
iaffasiani sigareti da Cado parkSi, maSin, roca ramdenime wuTiT adre mas SeZenili
hqonda ramdenime kolofi ZviradRirebuli sigareti. maRaziidan gasvlisas is daakaves.
man ver SeZlo aexsna aseTi qcevis mizezi. miTumetes, rogorc man ganacxada, is ar
eweoda im markis iaffasian sigarets, romlis qurdobis mcdelobisas is daakaves. am

5Èìåäàäçå     È . . . . . Êàòåãîðèÿ ï îâåäåíèÿ â òåîðèè óñòàíîâêè. Òá. 1991. c.191
6Çåëèíñêèé     À.....Ô . . . . . Îñîçíàâà å ì îå è í å îñîçíàâà å ì îå â ïðåñòó ï í îì   ï î âåäåíèè. Õàðüêî â. 1986. c.90-95.
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magaliTSi naTlad ikveTeba aracnobieri fiqsirebuli ganwyoba. pirma ver SeZlo
daemorCilebina is aracnobieri impulsi, romelmac gadamwyveti roli Seasrula am
qmedebis CadenaSi. konkretulma situaciam (gamyidveli garTuli iyo sxvasTan saubriT,
moaduna yuradReba) gaaaqtiura aracnobieri impulsi, ramac Tavis mxriv Sesabamisi
gamovlineba pova marTlsawinaaRmdego qmedebaSi.

aracnobieri fsiqikuri procesebi did gavlenas axdens seriuli danaSaulis Cadenasa
da seriuli damnaSavis formirebaze. terminebi _ seriuli danaSauli, seriuli
damnaSave _ SemoRebul iqna amerikeli kriminalistebis mier gasuli saukunis 70-iani
wlebidan. miuxedavad imisa, rom ar arsebobs seriuli danaSaulis erTiani gansazRvreba,
zogadad SeiZleba iTqvas, rom seriul danaSaulSi moiazreba ganmeorebadi xasiaTis
ramdenime danaSauli, romelic Cadenilia erTi da igive piris mier, anu iseTi
marTlsawinaaRmdego qmedebebi, romlebsac aqvT midrekileba ganmeorebadobisaken.

Cveni azriT, seriul danaSaulSi SeiZleba moviazroT ori an meti ganzraxi
marTlsawinaaRmdego qmedeba, romelic, rogorc wesi, xelyofs sisxlis samarTlis
kanoniT dacul erTsa da imave sikeTes da axasiaTebs ganmeorebadobis mtkice xasiaTi.
seriulobis erT-erTi ZiriTadi damaxasiaTebeli niSani swored isaa, rom mas aqvs
midrekileba gameorebisaken, anu erTi danaSaulis Cadenas aucileblad Tan sdevs
momdevno danaSauli. amis gaTvaliswinebas Zalze didi mniSvneloba aqvs am danaSaulis
kriminologiuri daxasiaTebisaTvis.

seriuli danaSaulis Cadenaze aracnobieris gavlenis sakiTxi kargad Cans Semdeg
magaliTSic: pirma Caidina ramdenime Tavdasxma axalgazrda qalebsa da mamakacebze, rasac
moyva maTi mkvleloba, janmrTelobis mZime dazianeba, seqsualuri Zaladoba. gamoZiebiT
dadgenil iqna, rom mas hqonda axlo urTierToba axalgazrda qalTan, romelmac is
maitova da sxvas gahyva colad. igi mtkivneulad ganicdida am faqts da Zalze
Seuracxyofilad grZnobda Tavs. am faqtis Semdeg mas aReniSneboda aramotivirebuli
agresia qalebis mimarT, sisastike. is danaSauls Cadioda im pirebis mimarT, vinc avtomanqanebSi
imyofebodnen tyis ganapira zolSi, parkebsa an sxva adgilebSi seqsualuri urTierTobis
dasamyareblad. iq is Tavs esxmoda maT da xocavda, xSirad aupatiurebda qalebs. Tavis
moqmedebas xsnida imiT, TiTqos xocavda mxolod uRirs moRalateebs, radganac, misi
azriT, manqanaSi seqsualuri kontaqtis damyareba mxolod moRalate meuRleebs SeeZloT
da sazogadoebaSi qcevis zneobriv normebs arRvevdnen7.

am magaliTis gaanalizebisas SeiZleba aRiniSnos, rom fsiqotravmulma situaciam,
romelic ar iqna adekvaturad Sefasebuli damnaSavis mier, ganapiroba misi mxridan
umotivo agresiis Camoyalibeba qalebis mimarT. amave dros avtomobilebze yuradRebis
koncentracia gamowveuli iyo imiT, rom, rogorc TviTon aRniSnavda, araerTxel
unaxavs Tavisi megobari qali sxva mamakacTan erTad avtomobilSi. aseve, masTan
ganSorebis Semdeg man dainaxa, rom igi Cajda sxva mamakacTan avtomobilSi da
sabolood wavida misgan. aracnobierad avtomobilSi msxdom adamianebs, romlebic
seqsualur kontaqts amyarebdnen, is ganixilavda rogorc uSualod misTvis
Seuracxyofis mimyeneblebad da cdilobda maTTvis samagieros gadaxdas, rac maT

7Ðàññëåäîâàíèå ì í î ã î ý ï èç îä íûõ óáèéñòâ ñîâåðøåííûõ í à ñåêñóàëüíîé ï î÷âå. Ï î ä.ðåä.     À.....Ì .....
Äâîðêèíà. Ì ., 2003; c. 138-139
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mkvlelobasa da seqsualur ZaladobaSi vlindeboda. amiT, rogorc is fiqrobda,
erTgvarad axdenda Tavisi Selaxuli Rirsebis da miyenebuli Seuracxyofis kompensirebas.

aracnobieri fsiqikuri seriozul gavlenas axdens adamianis qcevis motivaciaze, maT
Soris, marTlsawinaaRmdego qcevaze. aracnobieris zemoqmedebis qveS adamiani irCevs
qcevis im variants, romelic yvelaze metad Seesabameba mocemul momentSi mis ganwyobas.
amitom xSiria SemTxvevebi, roca marTlsawinaaRmdego qmedebis Cadenisas mis mier ar
xdeba qmedebis realuri motivis gacnobiereba. fsiqologebi aRniSnaven, rom arseboben
e.w. fsevdo da namdvili motivebi. fsevdo motivebs miekuTvneba iseTi motivebi, romelTa
meSveobiTac adamiani cdilobs sakuTari moqmedebebis axsnas, interpretacias, maSin,
roca namdvili motivebi misi qmedebisa mas ara aqvs gacnobierebuli. magaliTad, axalgazrda
kaci, konfliqturi situaciis Semdeg, roca mas miayenes Seuracxyofa da daamcires,
brundeboda Sin. gzad axalgazrda qalis da mamakacis kamaTs Seeswro da dainaxa, rom
mamakacma ramdenjerme xeli gaartya qals. man aiRo iqve dagdebuli rkinis naWeri da
ramdenjerme daartya mamakacs. rogorc Semdeg man axsna, is cdilobda daecva qali
Zaladobisa da Seuracxyofisagan. sinamdvileSi, misi aseTi qcevis realuri motivi iyo
ganpirobebuli ara qalis dacvis surviliT, aramed sakuTari Selaxuli Rirsebis
kompensaciis moTxovniT. swored aracnobierma fsiqikurma procesebma, romlebic naTlad
ar iyo gacnobierebuli subieqtis mier konkretul SemTxvevaSi, gamoiwvies misi mxridan
aRniSnuli qmedebis Cadena. rogorc Cans, aq saubaria orgvar motivze. m. neimarki
aRniSnavs, rom arsebobs SemTxvevebi, roca moqmedeba waqezebulia rogorc cnobierad
miRebuli gadawyvetilebiT, aseve _ aracnobieri moTxovnilebiT. verc erTze vityviT,
rom maT ara aqvs motivaciuri funqcia. realurad orive motivi iwvevs qmedebas. ufro
metic, es motivebi TiTqos erTmaneTSi inawileben `movaleobebs~. aracnobieri
uzrunvelyofs adamianisaTvis saWiro rezultats, cnobieri ki _ piris emociur
damokidebulebas Tavisi qmedebisadmi.8 rogorc vxedavT, cnobieri motivebi aq warmoadgens
erTgvar fars, dacvas, romliTac pirovneba cdilobs axsnas Tavisi moqmedeba, Tumca
realuri motivi am moqmedebisa sul sxvaa.

rogorc fsiqologebi da fsiqofiziologebi aRniSnaven, adamianis qcevis (maT Soris,
marTlsawinaaRmdegos) zusti motivi rom dadgindes, aucilebelia xangrZlivi drois
manZilze adamianis qcevis analizi im subieqturi da obieqturi faqtorebis
gaTvaliswinebiT, romlebic adamians da mis konkretul moqmedebas axasiaTebda. zogadad,
moqmedebas safuZvlad udevs moTxovnileba da masTan dakavSirebuli interesebi,
romlebic aisaxeba adamianis fsiqikaSi. ganasxvaveben motivis or mxares: Sinaarsobrivs
da dinamiurs. Sinaarsobrivi mxare aris qmedebis cnobieri dasabuTebuloba, anu
cnobieri warmodgena qmedebis mizezebis Sesaxeb, xolo dinamiur mxares warmoadgens
emociuri gancdebi, romlebic gamoixateba survilebSi, miswrafebebSi, ltolvaSi.
eqsperimentulad dadgenilia, rom xSirad adamianis mier adekvaturad arcerTi mxare
ar cnobierdeba. swored aseT SemTxvevebSi saubroben e.w. umotivo, gaurkveveli
motivaciis danaSaulze. Zalian xSirad msgavsi motivaciiT xasiaTdeba impulsuri,
afeqturi, simTvraleSi, xulignuri qvenagrZnobebiT Cadenili, agreTve, fsiqikuri daavadebis
mqone pirTa danaSauli, gaufrTxileblobiT Cadenili danaSauli da sxva.

8Í å é ì à ð ê     Ì .....Ñ..... Î  ñ î î ò í î ø å í è è îñ îç íàâàåìûõ è íå îñ îç íàâàåìûõ ì î ò è â î â â ï î âåäå íèè
õàðàêòåðèçó þ ù å ì í àïðàâë å í í îñòü ëè÷í îñòè ï îäð îñòêî â // Âî ïð îñû ïñèõî ëîãèè . 1968, ¹ 5; c. 104-110
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fsiqologebi miuTiTeben, rom adamianis qcevis koreqciis dros mxedvelobaSi aris
misaRebi ara mxolod garemo faqtorebi (ojaxi, socialuri wre, Tanatolebi da sxva),
aramed konkretuli adamianis genotipi (fsiqofiziologiuri Taviseburebebi) da misi
urTierTqmedeba konkretul socialur garemosTan. rogorc mecnierebi  aRniSnaven,
arsebobs genotipisa da garemos urTierTqmedebis ori ZiriTadi varianti. pirveli
gulisxmobs adamianebze garemo pirobebis gansxvavebul gavlenas misi genotipis
gaTvaliswinebiT. meore ki genotipur da garemos faqtorebs Soris arsebul korelacias.
garemosa da genotipis urTierTqmedebis sakiTxi miekuTvneba iseT SemTxvevebs, roca
erTi da imave garemo pirobebSi garemos zemoqmedebis Sedegebia gansxvavebuli adamianTa
Soris genetikuri gansxvavebulobis gamo. genotip garemos korelacia aRwers iseT
situaciebs, roca adamianebi, romlebic arian gansxvavebuli genotipis matareblebi
amave dros gansxvavebulad ganicdian garemos gavlenas, Tumca garemos zemoqmedeba
araa damoukidebeli maTi genotipisagan. rogorc gamokvlevebiTaa dadgenili, garemos
ama Tu im faqtorTa gavlena SeiZleba naTlad gamovlindes im SemTxvevebSi, Tu isini
zemoqmedebs TandaTanobiT drois xangrZliv monakveTSi. amave dros mniSvnelovania imis
gaTvaliswinebac, rom garemo faqtorebi ar axdens uSualo zemoqmedebas adamianze da
maTi gavlena SeiZleba gamovlindes bevrad ufro gvian, garkveuli drois gasvlis
Semdeg. gasaTvaliswinebelia isic, rom gansxvavebuli garemos pirobebma SeiZleba srulebiT
ar gamoiwvios gansxvavebuli fsiqologiuri Tvisebebis ganviTareba, aramed piriqiT _
gansxvavebuli garemo SeiZleba gaxdes msgavsi fsiqologiuri Tvisebebis  ganviTarebis
mizezi, maSin, roca erTi da igive garemo gansxvavebuli Tvisebebisaa. magaliTad, dedis
erTma da imave pirovnulma Taviseburebebma SeiZleba bavSvebze iqonios gansxvavebuli
gavlena maTi individualuri Taviseburebebis gaTvaliswinebiT da piriqiT _ bavSvebisadmi
gansxvavebulma damokidebulebam SeiZleba erTi da igive Sedegi gamoiwvios9.

rogorc fsiqologebi  aRniSnaven, antisocialuri  qcevis ganwyoba adamians uyalibdeba,
rogorc wesi, bavSvobis asakSi. rogorc viciT, ganwyoba aris fsiqologiuri mzaobis
mdgomareoba garkveuli qcevisaken, moqmedebisaken, romlis arsebobis Sesaxeb adamianma
SeiZleba arc ki icodes am mdgomareobis maprovocirebeli situaciis warmoSobamde.
erTxel Camoyalibebuli ganwyoba SesaZlebelia iyos miZinebuli garkveul dromde, sanam
misi moqmedeba ar iqneba provocirebuli Sesabamisi situaciiT. adamianSi ganwyoba yalibdeba
obieqturi da subieqturi faqtorebis zemoqmedebiT. asocialuri ganwyobis formirebis
procesSi xdeba moTxovnilebaTa transformacia da yalibdeba gaukuRmarTebuli
moTxovnilebebi. aseve, asocialuri qcevis damagreba xdeba cnobierebis mier arakontro-
lirebadi avtomatizmebis doneze,  rac iwvevs fiqsirebuli ganwyobis Camoyalibebas.

am mxriv saintereso magaliTs vxvdebiT beliCevas statiaSi. 16 wlis mozardi iyo
axalgazrduli danaSaulebrivi dajgufebis lideri, romelsac hqonda Cadenili araerTi
Zaladobrivi danaSauli, maT Soris, mkvlelobebi, gaupatiurebebi, yaCaRobebi. fsiqologiuri
eqspertizis dros dadgenil iqna misi qcevis cnobieri da aracnobieri regulatorebis
SeuTanxmebloba. mas SeeZlo swored Seefasebina Tavisi da sxvisi moqmedebebi, maTi
naklovanebebi da Rirsebebi, mieca zusti Sefaseba Tavisi jgufis wevrebis qmedebebisaTvis,
iyo TviTkritikuli, kicxavda Tavis Tavs sisastikisaTvis, romelic vlindeboda calkeul
maprovocirebel situaciebSi. is aRniSnavda, rom sisastikis magaliTs aZlevda mamamisi,

9 Åãî ð îâà     Í .....Ñ. è äð. Ãå í îò è ï. Ñðåäà Ðàçâèòèå Ì ., 2004; c. 23-24, 40-41
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romelic sastikad eqceoda garSemomyofebs. bavSvobis erT-erT aseT mogonebad mas
axsendeboda, Tu rogor cdilobda mamamisi SarfiT Camoekida misi umcrosi Zma. es
qceva iqna zustad ganmeorebuli mis mier, roca erT-erTi Tavdasxmis dros man
uecrad swored aseTi xerxiT moaxrCo dazaralebuli. rogorc statiis avtori
aRniSnavs, cnobieri  da aracnobieri sferos SeuTanxmebloba, sisastikis gamovlinebebi
mowmoben im fiqsirebuli ganwyobis Sesaxeb, romelic Camoyalibda adreul bavSvobaSi
da romelic vlindeba aracnobieri avtomatizmebis doneze10.

adreuli bavSvobis asakSi (4-5 weli) Camoyalibebuli fiqsirebuli ganwyobis
Taviseburebas warmoadgens misi mdgradoba da simyare, romlis safuZvelia myarad
Camoyalibebuli dinamiuri stereotipi, amitom fiqsirebul ganwyobaTa cvla Zalzed
rTuli saqmea da xSirad arc eqvemdebareba koreqcias. am mxriv fsiqologebi gvTavazoben
STagonebis, TviTSTagonebis, autotreningis, socialur-fsiqologiuri treningis  meTodebis
gamoyenebas,  romlebic uSualod mimarTulia aracnobier sferoze da saSualebas
iZleva ufro efeqturad moxdes asocialur ganwyobaTa neitralizeba, blokireba da
maT adgilze axal ganwyobaTa Camoyalibeba.

amerikeli fsiqiatri d. konori miuTiTebs, rom agresia absoluturad normalur
da xSir qcevas warmoadgens patara bavSvebSi. agresiis jansaRi aspeqtebi xels
uwyobs sakuTari interesebis dacvas. sxva adamianebTan urTierTobas, paeqrobas TamaSis
dros da yoveldRiuri problemebis warmatebul gadawyvetas. aq igulisxmeba e.w.
adapturi agresia, romelic araa mimarTuli sxvisTvis zianis miyenebisaken. rogorc
gamokvlevebiTaa dadgenili, agresiis es forma saTanado koreqciuli Carevis SemTxvevaSi
ar warmoadgens problemas da is TavisTavad gaivlis. rac Seexeba araadaptur
agresias, romelsac bavSvi iCens mcirewlovnobis asakSi, mas gacilebiT seriozuli
Careva da yuradReba sWirdeba, radganac is gamoirCeva mdgradobiT da xangrZlivobiT
da SesaZlebelia asakTan erTad ufro mZime xasiaTi miiRos. mag. londonSi Catarebuli
kvlevebis mixedviT, 4 wlis asakSi 185 gamokvleuli bavSvTagan agresiuloba gamouvlidna
61%-s, 9-10  wlis asakSi agresiulobis maRal dones aseve  avlenda bavSvda didi
umravlesoba. faringtonis gamokvlevebiT 49% im bavSvebisa, romlebsac 8-10 wlis
asakSi gamouvlindaT araadapturi agresia, es mdgomareoba SeunarCundaT 32 wlis
asakSic. gamokvlevebiT dadgenilia, rom agresiuloba adreul bavSvobaSi seriozul
negatiur gavlenas axdens zrdasrulobisas qcevis formaze.

imis mixedviT, Tu ra tipis agresiul qcevasTan gvaqvs saqme, profilaqtikuri
RonisZiebani SeiZleba sxvadasxvagvari iyos. magaliTad, mdgradi agresia adreul
asakSi SeiZleba iyos fsiqopaTologiis forma da moiTxovdes fsiqiatriul Carevas,
maT Soris, farmakologiursac. kumulaciuri qvetipi SeiZleba warmoadgendes SeZenil
da adaptaciur reaqcias gareSe pirobebze (adapturi agresia) da moiTxovdes
multimodalur-ekonomikur (mSobelTa da ojaxis mxardaWera) adreul koreqciul
Carevas pedagogiuri fsiqokoreqciuli RonisZiebebiT11.

am miznebis miRwevaSi, vfiqrobT, seriozuli daxmareba SeuZlia aracnobier fsiqikurs,
kerZod, fsiqoanalizis meTodis gamoyenebiT SesaZloa im fsiqikuri travmebis gamovlena

10www. booKap by. /sociopsy/belicheva/ Ï ð î áëåìà  íåñî çíàâàåìîé ðåãóëÿöèè ïðåñòó ï í î ãî  ï î âåäåíèÿ â

ïðåâåíòèâíîé òåîðèè è ïðàêòèêå. c. 3-4.
11 Êî í í î ð     Ä. . . . . Àããðåñèÿ è àíòèñîöèàë ü í îå ï î âåäåíèå ó äåòåé è ï îä ð îñòêî â. ÑÏÁ . 2005; c. 32-33,

46-47, 54.
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da maTi aracnobieridan cnobierSi gadanacvleba, rac gamoiwvevs am travmebisagan
gaTavisuflebas da marTlsawinaaRmdego qmedebaTa Cadenis Tavidan acilebas.
fsiqoanalizis mizania, daexmaros adamians imis gagebaSi, Tu riTaa gamowveuli misi
konkretuli qmedeba, daaZlevinos mas Sinagani diskomforti, raTa man SeZlos sakuTari
pirovnebis harmonizireba, mavne miswrafebebis acileba sapirispiro ganwyobaTa
gaaqtiurebis safuZvelze, sakuTari TviTSefasebis amaRleba, rac xels Seuwyobs
arasrulfasovnebis kompleqsis neitralizebas, romelic xSirad marTlsawinaaRmdego
qcevaSi axdens kompensirebas. es yvelaferi saboloo jamSi dadebiTad aisaxeba
msjavrdebulze da xels Seuwyobs masSi kanonis winaSe pasuxismgeblobis grZnobis
ganmtkicebas da marTlwesrigis dacvas. aracnobier fsiqikurze zemoqmedebiT SesaZlebelia
adamianSi im pirovnuli Tvisebebis aRmofxvra, romlebmac miiyvana is kanonTan
konfliqtamde da qmnis axali danaSulis Cadenis saSiSroebas, anu SesaZlebelia
arsebuli fiqsirebuli fsiqologiuri ganwyobis Secvla moqmedebis pozitiur variantze,
arsebuli stereotipebis msxvreva, pirovnebis RirebulebaTa ierarqiis cvla da a.S.
Cveni azriT, aracnobieri fsiqikuri procesebis gaTvaliswinebis gareSe SeuZlebelia
damnaSaveobis winaaRmdeg brZolis saqmeSi raime seriozuli progresis miRweva,
gansakuTrebiT iseT SemTxvevebSi, roca saqme gvaqvs, erTi SexedviT, ucnauri, gaugebari
motivaciiT Cadenil danaSaulTan, an iseT SemTxvevaSi, Tu danaSaulis Camden pirs
aqvs fsiqikuri anomalia an sxva fsiqikuri darRveva, romelic, Tavis mxriv, ufro
aaqtiurebs aracnobier fsiqikur sferos. aseT SemTxvevebSi Cadenil danaSaulebSi
ufro mkafiod Cans aracnobieri fsiqikuris gavlena.

am kuTxiT, vfiqrobT, aucilebelia aqtiuri kvleva-Ziebis gagrZeleba, raTa ufro
Rrmad iqnes Seswavlili ukve arsebuli gamocdileba da praqtika, aseve, SemuSavdes
axali winadadebebi da RonisZiebebi, romlebic mogvcems saSualebas, ufro efeqturad
gamovavlinoT da vebrZoloT adamianis im farul zraxvebsa da ganwyobebs, romlebic
xSirad misTvisac araa naTeli.

vfiqrobT, sainteresoa am mxriv hipnozis zemoqmedeba adamianze. rogorc cnobilia,
hi pnozuri seansis dros SesaZlebelia, adamians STaagonon esa Tu is moqmedeba,
romelsac, is rogorc wesi, seansis Semdeg Seasrulebs, aseve, SesaZlebelia misgan
informaciis miReba, romelic mas ar surs, rom gaTqvas, an ubralod ver ixsenebs.
Tumca amave dros, rogorc aRniSnaven specialistebi, klinikuri dakvirvebebiT
dadasturebulia, rom hi pnozur mdgomareobaSi yofnisas piri inarCunebs kontrols
hipnozur situaciaze. magaliTad, SeuZlebelia, adamians aiZulo iseT moqmedebaTa
Sesruleba, romlebic misTvis miuRebelia, anu  adamiani hi pnozur mdgomareobaSic ki
inarCunebs unars da Tavisuflebas, miiRos an ara  hipnozi.

amave dros, unda gvaxsovdes, rom aq saubaria iseT SemTxvevebze, roca hi pnotiziori
da misi pacienti imyofebian Cveulebriv mdgomareobaSi, romelic araa ganpirobebuli
raime damokidebulebiTi urTierTobiT maT Soris, xolo Tu adamiani gamoirCeva
STagonebis maRali unariT, an aqvs fsiqikis defeqti da sxva, misi hipnozur mdgomareobaSi
Cayeneba gacilebiT advilia. praqtikaSi moipoveba uamravi SemTxveva,  roca hi pnozis
zemoqmedebis qveS myofi adamiani Cadioda ama Tu im qmedebas (maT Soris, danaSaulsac).
hipnozis gamoyenebiT SesaZlebelia adamianis qcevis kodireba, mexsirebis blokireba,
STagoneba, misi umweo mdgomareobaSi moqceva da a.S. rogorc mkvlevarebi aRniSnaven,
hi pnozis gamoyenebas aqvs rogorc dadebiTi, aseve, uaryofiTi mxareebi. hipnozis
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gamoyeneba ar iZleva 100% garantias imisa, rom piri swored  ise ganaxorcielebs
moqmedebas, rogorc es STaagonos. garda amisa, SesaZlebelia zianis miyeneba hipnoziT,
rogorc fsiqofiziologiuri procesiT, romelic uaryofiTad imoqmedebs fsiqikaze
da organizmis sxva funqciur sistemebze. aseve mxedvelobaSia misaRebi hipnozSi
uaryofiTi informaciis mravaljeradi zrdis saSiSroeba, ris Sedegadac uaryofiTi
gamaRizianeblebi SeiZleba gaxdes saSiSi paTogenuri faqtori ara mxolod
janmrTelobisaTvis, aramed _ sicocxlisTvisac.12 Cven vfiqrobT, hipnozis gamoyeneba
SesaZlebelia konkretuli marTlsawinaaRmdego qmedebaTa Tavidan acilebisaTvis,
gansakuTrebiT efeqturi is SeiZleba iyos arasrulwlovanTa qcevis koreqciisaTvis,
roca moxdeba konkretuli marTlsawinaaRmdego gamovlinebebis, asocialuri qcevis
ganwyobilebaTa blokireba. Tumca aqve unda iTqvas, rom amas gansakuTrebuli sifrTxiliT
midgoma sWirdeba da is aucileblad unda ganxorcieldes profesionali da  gamocdili
specialistis mier, raTa ar moxdes raime Secdomis  daSveba.

hipnozs Zalian didi mniSvneloba aqvs da SeiZleba sakmaod warmatebulad iqnes
gamoyenebuli sagamoZiebo moqmedebaTa dros, risi didi gamocdileba arsebobs evropis
qveynebSi, amerikaSi, israelSi, sadac sakmaod warmatebulad da efeqturad iyeneben mas
konkretul saqmeTa gamoZiebisas. es sakiTxi calke gamokvlevis sagans warmoadgens,
amitom aq mas ar SevexebiT, mxolod imas aRvniSnavT, rom am SemTxvevaSic aucilebelia
saTanado sifrTxilis gamoCena,  radganac negatiuri Sedegebis albaToba aqac arsebobs.

rogorc vxedavT, hipnozs aqvs dadebiTi da uaryofiTi mxareebi, magram misi gamoyeneba
profesionali  da keTilsindisieri adamianebis mier, Cveni azriT, dadebiTi Sedegis
momtani iqneba rogorc danaSaulTan brZolis (gamoZiebisa da gaxsnis), aseve _
danaSaulis prevenciis saqmeSi.

rac Seexeba profilaqtikur RonisZiebebs, rogorc vxedavT ZiriTadad profilaqtika
unda iyos mimarTuli bavSvobis asakze,  roca pirovnebas uyalibdeba antisocialuri
ganwyoba, radganac am etapze pozitiuri Sedegis miRweva ufro  advilia. sxva SemTxvevebSi
is gacilebiT ufro met dros, energias da saxsrebs moiTxovs da efeqtic naklebi aqvs.
midgoma profilaqtikuri RonisZiebebisadmi yovelTvis kompleqsuri unda iyos, anu araa
mizanSewonili raime erT RonisZiebaze orientireba. yovelTvis ukeTesia maTi kompleqsurad
da urTierTSeTanxmebulad gatareba, radganac adamianis ganwyobis, misi Rirebulebebis,
xasiaTis koreqtireba urTulesi da xSirad miuRweveli amocanac ki aris.

yovelive zemoTqmulidan gamomdinare, unda aRvniSnoT, rom am statiiT Cven imis
Tqma gvindoda, rom damnaSaveobasTan sabrZolvelad aucilebelia yvela im mecnieruli
monacemis, miRwevis gamoyeneba, romelTac SeuZlia pozitiuri Sedegis motana. aracnobieri
fsiqikuri procesebis gavlenis dadgena da gaTvaliswineba danaSaulebriv qcevaSi
uTuod mniSvnelovani win gadadgmuli nabiji iqneba. samwuxarod, dResdReobiT ar
xdeba aRniSnulis gaTvaliswineba, amitom danaSaulis motivirebuli faqtorebi arasworad
fasdeba. amis Sedegia is, rom ver xerxdeba prevenciuli RonisZiebebis gatareba,
Cadenili qmedebis mizezebis zusti Sefaseba da analizi. udavoa, rom damnaSaveoba
socialuri movlenaa da socialuri faqtorebis roli am mxriv umniSvnelovanesia,
magram damnaSavis pirovnebis fsiqikis movlenebi garkveul gavlenas axdens danaSaulebrivi
qcevis motivaciaze. amdenad, maTi swori Sefasebis, analizis gareSe damnaSaveobasTan

12Ãð è ìàê     Ë . . . . . Ãè ï í î ç è ï ðåñòó ï í îñòü. Ì ., 1997; c. 96-97, 115-116.
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brZolis procesi ver iqneba srulyofili da nayofieri. Cveni statiis mizani swored
isaa, rom yuradReba mieqces aracnobier fsiqikur procesebs, raTa Rrmad da safuZvlianad
iqnes Seswavlili danaSaulis Camden pirTa fsiqikuri mdgomareoba, gansakuTrebiT
iseT SemTxvevebSi, roca araa naTeli Cadenili danaSaulis motivi, is uCveulo da
bundovania. fsiqologiaSi arsebuli monacemebis gamoyenebiT, maTze dayrdnobiT am
saqmeSi SeiZleba mniSvnelovani winsvla. kerZod, aracnobieri faqtorebis gaTvaliswinebiT
dadgenil unda iqnes danaSaulebrivi qcevis gamomwvevi realuri mizezebi, ris Semdegac
fsiqoTerapiis meTodis gamoyenebiT unda moxdes damnaSavis antisocialuri ganwyobis
blokireba. es Seamcirebs momavalSi am pirTa mxridan danaSaulTa Cadenis albaTobas,
xels Seuwyobs maT resocializacias. gansakuTrebiT mniSvnelovania es sakiTxi
arasrulwlovanTa damnaSaveobasTan brZolis kuTxiT. Teoretikosi da praqtikosi
iuristebis mxridan es sakiTxebi gansakuTrebuli interesis sagani unda gaxdes.
aucilebelia, rom praqtikaSi dainergos danaSaulebrivi qcevis axsnis, motivis dadgenis
dros qcevis aracnobieri regulatorebis dadgena da gaTvaliswineba, ris gareSec,
vfiqrobT, Cadenili danaSaulis realuri mizezebis gageba SeuZlebelia da, Sesabamisad
danaSaulis Tavidan acileba, prognozireba, damnaSavis resocializacia miuRweveli
amocanebi iqneba.
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THE ISSUE OF UNCONSCIOUS PSYCHIC IN CRIMINAL  ACTIVITY

There are four main theories about unconscious psychic in modern psychology: mood theory by Dimitry
Uznadze,1 theory of psychoanalysis by Sigmund Freud2, analytical psychology by Carl Yung3,  and individual
psychology by A. Adler4. All these theories give the different explanations for the essence of unconscious
psychic and present the different interpretations for it. However, still there is the stated idea about the identity
of unconscious psychical in modern psychology. Unconscious psychic includes the processes that proceed
in the depth of human psyche and influence the human behavior, lead it but it is not reflected in human
consciousness and is not the content of the consciousness but their realization cannot be excluded at all.
Considering the unconscious psychic processes is important for criminology, particularly for prognostication,
prevention of criminal action and rationalization of the real essence of crime, for correction of criminal action.
Unconscious psychical processes influence not only on particular illegal action and its motivation but it also
plays important role in rehabilitation of particular offender and in avoiding of new offence.

According to the place of unconscious psychic processes in determination of human behavior there are
3 types of behavior: willful, impulsive and habitual. Willful behavior is preceded by analysis of situation,
selection of means for achieving the aim, formation of decision and realization. Impulsive behavior is
performed abruptly, on the basis of very first requirement, it does not consider any results of behavior.
Habitual behavior is realized as the stereotype of behavior formed on the basis of multiple repetition when
the certain way of behavior turns into requirement. Motivation of habitual and impulsive rests on the lower
levels of dispositional system of person. In such case the human directly  behaviors on the basis of urgent
requirements and does not consider the results and significance of his/her behavior. Just impulsive and
habitual behaviors reveal the unconscious psychic apparently. That is why we would like to emphasize on
their general characterization.

I. Imedadze remarks that the impulsive behavior is caused by the impulse of urgent requirements that are
actual at the moment, the task for subject is to meet his/her own urgent requirements as soon as possible,
he/she does not consider the outcomes of his/her behavior and future perspectives, does not evaluate
whether his/her behavior complies with the other motives and values. He/she is interested only in the
fragments of  environment that are directly connected to meeting of his/her urgent requirements. The
analysis of impulsive behavior show that  the specifications of subjective factor fully determine the
specification of objective factors of mood.5

Though the impulsive behavior proceeds with the dominated influence of unconscious it does not mean
that the consciousness does not take any part in impulsive behavior. The quality of conscience is surely
limited in this case but the subject perceives not his/her complete  but  only the parts of it that are directed
to meeting the requirement impulse though at that time the social and legal norms as well as negative
outcomes are ignored. The factual part of impulsive behavior is more or less reflected in conscience. We
believe that the human whose conscience or will are not seriously diseased, can lead his/her impulses with
great effort and can subject his/her behavior to the legal requirements.

1 Uznadze D. The experimental principles of mood theory. Tbilisi, 2004 (on georgian lang.)
2 Freud Z. Psychology of unconscious. S-Peterburg, 2002 (on russian lang)
3 Yung C. The principles of analyse psychology. Tbilisi, 1995 (on georgian lang.)
4 Adler A. Individual psychologc. In G.;indzey, G. Haal. Theories of personality. New York, 1965
5 Imedadze I Category of behavior in theory of mood. Tbilisi, 1991. p.191 (on russian lang.)
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Unconscious psychic processes are also explicit in habitual behavior. The psychophysical contents of
habitual behavior is the dynamic stereotype originated from multiple repetition of actions. Habitual behaviors
are preconditioned by domination of fixed mood fulfilling of which requirement and inclination for subject.
They are the complex social - psychological  units  the basis of which includes certain requirement of
behavior formed due to the circumstantial influence and multiple fulfilling of them. Unlike impulsive requirement
in the motivation of certain habitual behavior the stage of decision making can be distinguished but the
behavior versions are not evaluated then and standard decision is taken mechanically, without the appropriate
analysis of situation. The type of habitual criminal is distinguished in criminology. Habitual criminal is a
person who commits one and the same crime for many times. The influence of habit over committing of crime
is of great criminological importance. It is specially urgent  for making prognosis of professional, recidivist,
juvenile offence and for avoiding them.6 We would like to discuss the issue according to the following
example of habitual crime: the person convicted for many times for thievery entered the shop for shopping.
After he bought all the necessary products  and was going to leave the shop he suddenly noticed that the
shop assistant was busy with serving the other customer. He took a pack of cheap cigarettes from the
counter and put it into his bag although he had bought several packs of expensive cigarettes. He was
arrested when leaving the shop. He could not explain the reason for such a behavior more so that he stated
that he did not smoke the cheap cigarette of that brand that he tried to steel. It is good example of unconscious
fixed mood. the person could not subdue the unconscious impulse that plaid the main role in behaving  this
way. The particular situation (the shop assistant was busy with speaking with the other an was not attentive)
activated the unconscious impulse that on its side revealed in illegal action.

Unconscious psychic processes have great influence over committing of serial crimes and over the
formation  of serial criminal. The terms - serial crime, serial criminal were established by American criminalists
in 70-ies of previous century. Although there is not the common definition for serial crime we may assume in
general that serial crime incorporates several repeatable crimes committed by one and the same person i.e.
it incorporates the illegal actions that are inclined to repetition.

We believe that serial crime may imply two or more illegal actions which as a rule violate one and the same
kindness protected by the criminal law and is characterized with stable repeatability.  One of the main
characteristics of being  serial is just its inclination to repeatability i.e. committing of one crime is necessarily
followed by the next crimes. It is very important to be considered in criminological characterization of crime.

The issue of influence of unconscious over committing of serial crime  is also evident in the following
example: a person having the name - Voroshilov committed several raids over the young women and men that
followed with their murder, damage to health, sexual violence. The investigation established that he had
relation with a young woman who left him and married the other. It was painless to Voroshilov and he was
humiliated. After this fact he revealed unmotivated aggression and brutality toward the women. He committed
crime to the  people who were in cars near the forests, parks and other places and sexually violated them. There
he attacked and killed the people, he frequently raped the women. He explained his behavior wit the fact that
he killed only dishonored betrayers as he believed that only the people betraying their spouses could have
sexual intercourse in the cars and in that way those people violated the moral norms of social behavior.7

While analyzing this example it can be pointed out that the psycho traumatic situation that was not
adequately evaluated by the criminal preconditioned the formation of his unmotivated aggression toward
the women. At the same time his concentration on the cars was preconditioned by the fact that as he stated
himself, he had  seen his girlfriend in the other man‚s car for many times. Also after she left him he saw that
she was in other man‚s car and had left him forever. Unconsciously he perceived the people having sexual
intercourse in the car as the ones abusing him and tried to revenge that revealed in sexual violation and
murder. In that way he tried somehow to compensate the dishonor  and abuse he had suffered.

6 Zelinski AF. Conscious and unconscious in criminal activityw Kharkov, 1986, p.90-95 (on Russian lang.)
7 The investigation of manyepisodical homicides commited on sexual base. Edited by A.N.Dvorkin , Moscow, 2003
p.138-139 (on Russian lang.)
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Unconscious psychic seriously impacts the motivation of human behavior and illegal behavior among
them. Under the influence of unconscious the human chooses the version of behavior that is the mostly
appropriate for his mood at the moment. Because of that very frequently while performing the illegal action the
person does not realize the  actual motive for action. According to psychologists there are so called “pseudo”
and real motives. Pseudo motives include the motives by using of which the person tries to explain his/her own
behavior, to interpret it while he/she has not realized the real motives of his/her behavior. For example, a young
man after having conflict and being abused and humiliated, was going home. On his way hum he witnessed the
argument of young woman and men and saw that the man hit the woman for several times. He took the piece
of iron that  was nearby and hit the man for several times. Later he explained that he tried to defend the woman
from violation and abusing. But in fact the real motive of his behavior  was preconditioned not by the will of
depending the woman but by the requirement for compensation of dishonor and abuse he had suffered
himself. Just the unconscious psychic processes not clearly realized by  the subject in particular case caused
his behavior. It is likely that there are two motives in this case. M. Neimark notes that  there are cases when the
behavior is encouraged by the consciously made decision and  by the unconscious requirement as well. None
of them can be regarded as lacking the motivational function. Actually the both motives precondition the
behavior.  Furthermore, these motives are likely to share the “responsibilities”. Unconscious provides the
results necessary fro human and conscious provides emotional relation of person toward his/her behavior.8

Thus, conscious motives here are the kind of shield, protection by which the person tries to explain his/her
behavior though the real motive of behavior is absolutely different.

As psychologists and psycho physiologists note to establish the exact motive of human behavior
(illegal actions among them) it is necessary  to make analysis of human behavior for a long time considering
the subjective and objective  factors that characterized the person and his/her particular action. Generally
the basis for behavior is the requirement and the interests connected to it and reflected in psyche. Tow sides
of motive are distinguished: essential and dynamic. Essential part is the conscious proving of behavior, that
is the conscious presentation of the reasons of behavior, and the dynamic part is the emotional feelings
expressed in wills, tendencies, inclination. It is experimentally established that often of these parts are
realized by the person. Just in such cases we refer the so called motiveless crime without clear motivation.
Very often the motivation like these is characteristic for crimes of impulsive, affective person, drunk people,
those having the hooligan senses, also the crimes of psychically challenged  people, the crimes committed
with negligence, etc.

While speaking about the influence of unconscious psychical from point of view of crime prevention
and re-socialization of criminal  one should consider  a number of issues combined using of which can effect
the anti-criminal activity.

According to psychologists while correcting the human action not only environmental factors (family,
social circle, peers, etc.) but also the genotype  (psychophysiological peculiarities  particular human and
his/her relationship to the particular social environment.  The scientists consider that  there are two main
versions of relationship between genotype and environment factors. The first version  suggests that the
environmental conditions have different influences over the  humans according to their genotypes and
another suggests that there is a correlation between the genotypic and environmental factors. The issue of
relationship between the environment and genotype is  a case when in the same environmental conditions
the results of environmental influence are different because of the difference among the human genetics.
Genotype - environment correlation describes the situations  when the humans have different genotype and
are influenced by different environments though the environmental influence is not independent from their
genotype. As the researches have proved the influence of any of the environmental factors can be  evident
in cases they influence step by step during a long period of time. Besides, it is important to consider that the
environmental factors do not have the direct impact over the human, their influence can become evident

8Neimark M.S. About the relations of conscious and unconscious motives of behavior, characterized by the inclination
of personality of juveniles. Issues of Psychology. 1968. N5, p.104-110 (on Russian lang).
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much more later, after certain period of time. We should also consider that the different environmental
factors  may not cause the development of different psychological characters at all, just on the contrary, the
different environment can be the basis of the similar psychological characters. For example, the same
personal peculiarities of mother  may have different influence over children because of their individual
peculiarities and vise versa, the different attitude toward children may have the same result.9

According to psychologists the mood of antisocial behavior forms at the age of childhood in the human.
It is know that the mood is the state of psychological inclination toward certain behavior, action about
which the human may not be informed until appearing of some provocative situation. The mood formed
once can be dormant for some time until its inaction is provoked by the appropriate situation. The influence
of subjective and objective factors preconditions the formation of mood in human. In the process of formation
of asocial behavior the requirements are transformed and the adverse requirements are formed. Also the
consciousness maintains the  asocial behavior at the uncontrolled  level of automatisms that causes the
formation of fixed mood.

From this point of view it is interesting to mention the article by Belicheva. The 16 years old adolescent
was a leader of youth  criminal group that had committed a number of offences including murder, robbery,
rape. After his psychological expertise it turned out that there was dissonance between his conscious and
unconscious regulators. On the one hand he could correctly assess the behavior of his own and of the
others and could give the exact assessment about his group members, their honors and  deficiencies, he was
self-critical, denounced  himself for brutality revealed in certain provocative situations. He declared that his
brutality was preconditioned by having the sample of his father who was so cruel to the others. One of such
memories for him was his father‚s trying to hang his little brother with scarf. He had repeated this behavior
exactly in the same manner when later during  robbery he suddenly used the same method for choking the
damaged. As the author of the article points out the dissonance between the conscious and unconscious
spheres, revealing of brutality evidence the fixed mood that was formed in early childhood and that reveals
at the level of unconscious automatisms.10

One of the peculiarities of fixed mood formed at early age 4-5 year is its stability that is based on firmly
formed dynamic stereotype. That is why it is so difficult to change the fixed moods and mostly it is not the
subject to correction. For this purpose the psychologists suggest to use the method of  inspiration, self-
inspiration, auto-training, social-psychological training that are directly concentrated  on unconscious
sphere and enable the more effective neutralization and blocking of asocial mood and formation of new
mood instead of them.

D. Connor -  American psychiatrist points out that the aggression is absolutely normal and frequent
behavior in children. The healthy aspects of aggression facilitate the protection of one‚s own interests,
relationship with the other people, competition in games and successful solving of everyday problems. This
implies the so called adaptive aggression  that is not intended for damaging the others. As the researches
prove this form of aggression is not a problem in case of appropriate corrective intervention and it will
disappear itself, as for the non-adaptive aggression that the child expresses at an early age it requires much
more serious intervention and attention as far as is distinguished with its stability and duration and it is
possible that this kind of aggression will become acuter with growing of person. For example, according to
the researches conducted in London, when the subjects included 185 children at the age of 4 and the
aggression was revealed in 61% of the children. These children with high level of aggression still revealed
the unchanged level of aggression when the research was conducted again at the age of 9-10 According to
Farington research 49% of children at the age of 8-10 revealing the non-adaptive aggression retained the
same condition at the age of 32. According to the researches it is established that the aggressiveness at
early childhood has serious negative impact over the behavior at maturity.

9 Egorova N. and others. Genotype. Environment. Development. Moscow, 2004, p.23-24,40-41 (on Russian lang.).
10 www.bookap.by.ru (belicheva) The problem of unconscious regulation of criminal activity in the preventive theory
and practice, p.3-4 (on Russian lang).
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According to the type of aggressive behavior  the preventive measures can be  different. For example,
stable aggression in early childhood can be the form of psychopathology and may require psychiatric
intervention as well as pharmacological one. Cumulative subtype can be acquired  and adaptive response to
environment (adaptive aggression) and may require multimodal-economic (parents‚ and family support)
early corrective intervention with pedagogic and psycho-corrective measures.11

For achieving these aims unconscious psychic can perhaps play a vital role, more precisely, by using the
method of psychoanalysis it is possible to reveal the psychical traumas  and shift them from unconscious to
conscious, it will enable to free from  these traumas and to avoid the illegal activities. The aim of psychoanalysis
is to assist a human to realize what is the basis for his/her particular action, to enable him/her to overcome the
internal discomfort and to harmonize his/her own person, to avoid the vicious tendencies on the basis of
activation of the opposite mood, to increase the level of self-evaluation. It will contribute to neutralization of
inferiority complex that is sometimes compensated in illegal action. As a result all the abovementioned has
positive impact over the defendant and it will contribute to intensifying the sense of responsibility to the law
and to keeping the order. By influencing the unconscious psychic it is possible to eradicate the personal
characteristics of person that led him/her to the conflict with law  and that create the danger of committing a
new crime, i.e. it enables changing of the existing fixed psychological mood, destroying of the existing stereotype,
changing of hierarchy of personal values, etc. We believe that without considering of unconscious psychical
processes it is impossible to have any serious progress in anti-criminal activity, especially when it is the case
of strange crime committed without clear motivation or if it is the case when the offender has psychical
anomaly  or other psychical disorder that on its side makes unconscious psychical sphere more active. In such
cases the committed crimes make the influence of unconscious psychic  is more vivid.

From this point of view we believe that it is important to continue the active researches and studies to
study the already existing experience and practice more deeply. It also necessary to work out the new
suggestions and measures that will enable us to be more effective in revealing of secret human intentions
and mood about which they are not frequently aware themselves and to fight against them.

We believe that hypnosis can be useful too from this point of view. It is known that when the human is
in a hypnotic sleep he/she can be inspired about this or that action that he/or she usually performs after
hypnosis. It is also possible to obtain information that he/she does not want to divulge or cannot remember.
But at the same time as the specialists note clinical observations have proved that in hypnotic sleep a
person maintains control over the hypnotic situation. For example, it is impossible to force a person to
perform such actions that are not acceptable for him/her i.e. even in hypnotic sleep the person maintains the
freedom of choice - accept the hypnosis or not.

At the same time we should remember that this is the case when the hypnotist and the patient are in
normal condition  that is not preconditioned  by any relationship between them. And if a person is
distinguished by the talent of inspiration or has a psychic defect, etc. it is much easier to hypnotize him/her.
There have  been a  lot of cases when the hypnotized person performed this or that action (including criminal
one).  By using hypnosis it is possible to code the human behavior , to block the memory, to inspire, to make
the human disabled, etc. according to some researchers using hypnosis has advantages and disadvantages.
Using hypnosis is not 100% warranty that the person will perform the action in a way he/she is inspired.
Besides, it is possible to inflict damage by using the hypnosis itself as the psycho-physiological process
that will have the negative influence over the psyche  and other functional systems of organism; we should
also consider the danger of great increasing of negative information in hypnosis as a result of which the
negative irritators may become dangerous pathogenic factor not only for the health but for the life too.12 We
believe that the hypnosis can be used for avoiding some particular illegal actions, it can be specially
effective for the correction of behavior of under-aged people  when the particular illegal actions, the mood

11Connor D.Aggression and antisocial behavior among children and juveniles. S.Peterburg, 2005. p.32-33, 46-47,54
(on Russian lang)
12Grimak L. Hypnosis and crime. Moscov, 1997. p.96-97,115-116 (on Russian lang)
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of asocial behavior will be blocked. But we should also mention  that it needs the specially careful attitude
and it should be performed  by the experienced and professional specialist not to make any mistake.

Hypnosis is of great importance  it can be successfully used in investigations; European countries, the
US, Israel have a wide  experience of it. There the hypnosis is successfully and effectively used for some
particular investigations. This issue is a subject of separate research, so we cannot concern it in the present
work, we will just point out that in this case too, the precaution measures are necessary as far as the
probability of negative results still exist.

Thus, hypnosis has advantages and disadvantages but we suggest that using it by professional and
honest people will have the positive results not only for anti-criminal (investigation and solving of case) but
for preventive actions as well.

As for the preventive measures the prevention should mainly be directed to the childish age when the
antisocial mood is formed in person as at this stage it is easier to achieve the positive results and it is
possible in more cases. In other cases it requires much more time, energy and funds and is less effective.
The approach toward the preventive measures should always be complex i.e. it is not appropriate to accent
some precise action. It is always better to implement the measures in complex, agreed way as correcting of
human mood, honors and character is the most difficult and frequently unrealizable task.

Hence it follows that to struggle against criminality must be used all science data and achievements that
can be as positive results as we want to tell in that article. To ascertain influence of unconscious psychic
processes to foreseen in the criminal behavior certainly it will be advanced and important step. Nowadays,
unfortunately, there is not happen as above said. So criminal motivation facts are estimated wrong, as
results, not able to manage making prevention measures to estimate and analyze reasons of committed acts
exact. No debt that criminality is as a social event so social facts are important but psychics events of
offender as person certain making influence on motivation of criminal behavior. As much as their right
estimation without analyze on struggled process against criminality can‚t be improved and fertile. Our
article aim to attentive of unconscious psychics processes and would thorough study psychics of the
persons who have committed offences profoundly especially when motivation of offence is not clear and it
is unusual and obscure. To use available data in the psychology based on them in the case can be important
advancement, namely, foreseen unconscious factors should be ascertained real reasons that behavior after
that should be blocked anti social mood of an offender by psychotherapeutic method. That will reduce
probability of committed offences by the persons. Especially that matter is important for struggle against
criminal minority. It should be interesting for theoretic and practice lawyers. It is necessary introduction of
explanation for criminal behavior to ascertain and foreseeing regulators of unconscious behavior while
ascertaining of motivation. As I think there can‚t be found out reasons of committed offences without it
accordingly will be unachieved tasks to avoid and forecast an offence and resocialized an offender.
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levan darbaiZelevan darbaiZelevan darbaiZelevan darbaiZelevan darbaiZe

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo

universitetis iuridiuli fakultetis doqtoranti

darbazis cneba, misi adgili da mniSvneloba Sua
saukuneebis saqarTvelos saxelmwifo sistemaSi

XI-XII saukuneebSi feodaluri saqarTvelos politikurma wyobilebam mniSvnelovani
cvlileba ganicada. amis safuZveli iyo is swrafi winsvla, romelic im periodSi
qveynis socialur-ekonomikursa da kulturul cxovrebas axasiaTebda.

saqarTvelos saxelmwifos saTaveSi idga mefe, romelic iyo qveynis umaRlesi
xelisufali. saqarTvelos gaerTianebidan mokidebuli, mefis xelisufleba izrdeba
da daviT aRmaSeneblis dros mefe formalurad absoluturi monarqia.1 amave dros,
isev saqarTvelos gaerTianebidan moyolebuli, mefes gamudmebuli brZola uxdeba
didgvarovnebTan, romlebic mefis Zlierebis SezRudvisa da samefo xelisuflebis
gadanawilebisaTvis ibrZvian. orsaukunovani brZola mefesa da didgvarovnebs Soris
XII saukunis dasasrulisaTvis didgvarianTa erTgvari gamarjvebiT mTavrdeba:
didgvarianebma miaRwies mefis xelisuflebis SedarebiT SezRudvasa da darbazis
Zalauflebis gazrdas. amieridan mefe yvela didmniSvnelovan sakiTxs mxolod darbazis
`TanadgomiTa da erTnebobiT~ gadawyvets.2

darbazis cneba da mniSvnelobadarbazis cneba da mniSvnelobadarbazis cneba da mniSvnelobadarbazis cneba da mniSvnelobadarbazis cneba da mniSvneloba

darbazi saqarTvelos saxelmwifo weswyobilebaSi gansakuTrebuli mniSvnelobis
instituti iyo. darbazi Sedgeboda darbazis erisagan _ yvela vazirisa da maTi
xelqveiTi moxelisgan, agreTve, saqveynod gamrige didi moxeleebisa da sasuliero
mesveurebisgan. `mefis kurTxevis wesi~ da `garigeba xelmwifis karisa~ gvamcnobs
darbazis eris dgomisa da jdomis wess. `istoriani da azmanis~ teqstis saTanado
adgilebi arkvevs darbazis wesis zog sakiTxs. am wyaroTa monacemebis gaTvaliswinebiT,
i. javaxiSvils aRdgenili aqvs darbazis Semadgenlobisa da ceremonialis suraTi.3

darbazi - saxelmwifo sabWo - ikribeboda mefis TavmjdomareobiT. darbazis
Semadgenlobis erT nawils jdomis ufleba hqonda, meore nawils ki ara _ igi fexze
unda mdgariyo. moxeleTa im nawilSic ki, romelsac jdomis ufleba hqonda, yvela
Tanabari uflebebiT ar sargeblobda. vazirebi oqroWedil selebze isxdnen, momdevno
rangis xelisufalni _ Cveulebriv dasajdomebze _ amaTgan zogs `sasTaulic~
(baliSi) edo, zogs ki _ ara.4 jdomis wesis am garegnul gamoxatulebaSi Canda TviT
moxeleTa ierarqiuli wyobac. darbazis kompetenciaSi Sedioda kanonmdebloba da
uzenaesi marTlmsajuleba, omis gamocxadebis, did xelisufalTa arCeva-daniSvnis,
zavis dadebisa da sxva sakiTxebi.

1 saqarTvelos istoriis narkvevebi, t. III, Tb., 1979, gv. 349.
2 n. berZeniSvili,n. berZeniSvili,n. berZeniSvili,n. berZeniSvili,n. berZeniSvili, saqarTvelos istoriis sakiTxebi, VII, Tb., 1974,  gv. 111.
3 i. javaxiSvili,i. javaxiSvili,i. javaxiSvili,i. javaxiSvili,i. javaxiSvili, qarTuli samarTlis istoria, w. II, nakv. II, Tb., 1929, gv. 240.
4 iqve, gv. 240.
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daviT aRmaSeneblis mefobis dros, rodesac mefis xelisufleba ufro Zlieri iyo,
darbazis mniSvneloba formalur xasiaTs atarebda, magram didgvarian aznaurTa gamudmebuli
cdebi, mimarTuli mefis xelisuflebis SezRudvisa da sakuTari rolis gaZlierebisaken,
TandaTanobiT iwvevda darbazis, rogorc didgvarianTa nebis gamomxatveli institutis,
mniSvnelobis gazrdas. Tamaris mefobaSi, yuTlu arslanis dasis gamosvlis Semdeg,
mefes Camoscilda saxelmwifo sakiTxebis erTpirovnuli gadawyvetis ufleba da darbazi
Seiqmna yovelgvari saxelmwifoebrivi saqmis gadawyvetis monawiled da organizatorad.
darbazi iRebs mefis Tanamdgomelis da erTi nebis gamoxatulebis organos xasiaTs.
mefe yovel mniSvnelovan RonisZiebas atarebs mxolod da mxolod darbazis erTa
`TanadgomiTa da erTnebaobiT~.5 am SemTxvevaSi samefo xelisufleba erTgvar kompromisze
wavida. yuTlu arslanis dasi moiTxovda ̀ micemisa da moRebisa, wyalobisa da Serisxvis~
uflebas. am dasma es wadili ver Seisrula, magram arc samefo xelisufleba darCenila
winandel poziciebze - igi erTgvar daTmobaze wavida, rac darbazis erTa mniSvnelobis
gazrdasa da samefo xelisuflebis SedarebiT SesustebaSi gamoixata (darbazma miaRwia
mniSvnelovan RonisZiebaTa gatarebisas mefesTan `Tanadgomas da erTnebaobas~).

rogorc zemoT aRiniSna, Sua saukuneebSi monarqiis centraluri marTvelobis
organo iyo `darbazi~, romlis meSveobiTac xdeboda rogorc mefis domenis, ise _
mTeli saxelmwifos marTva.

Sua saukuneebis saqarTvelos saxelmwifo wyobilebaze saubrisas mkvlevarebi
gansakuTrebul yuradRebas miapyroben wyaroebSi araerTgzis moxseniebul termins _
`darbazs~. ivane javaxiSvilma qarTuli wyaroebis mixedviT vrclad Seiswavla ̀ darbazis~
funqciebi da Semadgenloba.6 mkvlevaris azriT, saqarTvelos saxelmwifos uzenaes
organos saxelmwifo `darbazi~ warmoadgenda. termini `darbazi~ X-XI saukuneebze
adre ar Cans.7 i. javaxiSvili aRniSnavs, rom sxvadasxva didmniSvnelovani saxelmwifo
SemTxvevebis dros saxelmwifo saqmeebze bWobisaTvis an rTuli iuridiuli sakiTxebis
gadasawyvetad, Tu didebuli moxeleebis dasaniSnavad, anda mezobeli mefe-mbrZaneblebis
misaRebad saqarTvelos mefe `darbazobasa~ marTavda xolme.~8 i. javaxiSvili termin
`darbazs~ ukavSirebs sparsul `darvazeh-s~, rac sasaxlis kars, an alayafis kars
niSnavs.9 mkvlevars terminis qarTulSi Semotanis gzad Tbilisis saamiro miaCnia.10

i. javaxiSvili ar miuTiTebs, Tu rodis gadaiqca mefis, amirasa Tu mbrZaneblis
sasaxlis aRmniSvneli termini _ ̀ darbazi~ garkveuli politikuri saTaTbiro dawesebulebis
aRmniSvnel saxelad. savaraudod, igi termin `darbazSi~ amgvar mniSvnelobas bagrat IV-
is droidan debs.11  i. javaxiSvili `darbazis~ Semadgenlobis Seswavlis Semdeg aRniSnavs,
rom `saxelmwifo darbazSi XI saukunis Sua wlebSi wevrebad yofilan: umaRlesi
samRvdeloebisa, darbazis karsa myofTa da saqveynod gamrige xelisufalTa ufrosi
warmomadgenelni da mecnierni sabWoTa saqmeTani~, Tu iuristi aznaurni~.12 mkvlevari am

5 saqarTvelos istoriis narkvevebi, t. III, Tb., 1979, gv. 350.
6 i. javaxiSvili,i. javaxiSvili,i. javaxiSvili,i. javaxiSvili,i. javaxiSvili, qarTuli samarTlis istoria, wigni II, nakv. II. tf., 1929, gv. 237-245.
7 iqve, gv. 237.
8 iqve, gv. 237.
9 iqve, gv. 237.
10 iqve, gv. 238.
11 iqve, gv. 238.
12 i. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvili, qarTuli samarTlis istoria,  II, nakv. II, tf., 1929, w., gv. 239.
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daskvnamde bagrat IV-is opizisadmi boZebuli cnobili sigelis analizis safuZvelze
mivida. misive gamokvleviT, darbazis wevrebi unda yofiliyvnen vazirebi da zogierTi
xelisufali.13 i. javaxiSvilis gamokvleviT, `darbazis~ sxdomas mefe Tavmjdomareobda.
`darbazobis monawileni or mTavar jgufad ganiyofebodnen. erT jgufs jdomis ufleba
hqonda, meores ki ara, isini unda mdgariyvnen~.14 `xelmwifis karis garigebis~ cnobaze
dayrdnobiT, i. javaxiSvili arkvevs `darbazobis~ wesebsa da daniSnulebas.

am ZeglSi moxsenebuli `didi wesiT darbazoba~ mas miaCnda darbazis sazeimo sxdomad,
romelzec `darbazis namdvil wevrTa~ garda `darbazis ymanic~ eswrebodnen.15 `umcrosiTa
wesiTa~ darbazoba ki ̀ saxelmwifo darbazis saqmian sxdomaa~.16 ̀ darbazis~ wevrTa saerTo
saxelad miCneulia `darbazis eri~, romlisganac Semdeg sityva `darbaiseli~ warmoiSva.17

`darbazs~ specialuri gamokvleva miuZRvna a. kikviZem Tavis naSromSi ̀ qarTuli saxelmwifo
darbazi da misi adgili `vefxistyaosanSi.~18 man Seiswavla `darbazis~ ceremoniali da
misi adgili `vefxistyaosanSi~. a. kikviZe, ZiriTadad, i. javaxiSvilis debulebebidan
amodis da Tavis mxriv, swavlobs ̀ darbazis~ istoriis im mxareebs, romlebsac i. javaxiSvili
ar Sexebia, Tumca a. kikviZe misgan gansxvavebiT ar iziarebs terminis qarTulSi Semosvlis
gzad Tbilisis saamiros da fiqrobs, rom qarTul samefo `darbazs~ saamiro `darbazTan~
ar unda hqonoda kavSiri.19 misi azriT, ̀ raki ̀ darbazi~ saxlis, an sasaxlis mniSvnelobiTac
ixmareboda, safiqrebelia, rom es termini adreve ixmareboda xalxSi saxlis sinonimad da
aqedan SeiWra politikur wreebSi.

mkvlevari fiqrobs, rom xalxSi xmarebuli termini `darbazi~ TandaTan iqca
garkveuli politikuri dawesebulebis aRmniSvnelad, rac X saukunis damlevsa da XI
saukunis damdegs unda momxdariyo. i. javaxiSvilis msgavsad, a. kikviZec Tvlis, rom
mas Semdegac, rac terminma `darbazma~ politikuri institutis mniSvneloba miiRo,
igi xandaxan aRniSnavda sasaxlis im oTaxsac, sadac sxdoma imarTeboda.20 orive
mkvlevari `darbazs~ mefis sasaxlis mniSvnelobiTac adastureben.

Zveli qarTuli werilobiTi Zeglebi `darbazisa~ da `darbazobis~ SesaxebZveli qarTuli werilobiTi Zeglebi `darbazisa~ da `darbazobis~ SesaxebZveli qarTuli werilobiTi Zeglebi `darbazisa~ da `darbazobis~ SesaxebZveli qarTuli werilobiTi Zeglebi `darbazisa~ da `darbazobis~ SesaxebZveli qarTuli werilobiTi Zeglebi `darbazisa~ da `darbazobis~ Sesaxeb

mizanSewonilad migvaCnia, gavecnoT im qarTul wyaroebs, romlebSic terminebi
`darbazi~ da `darbazoba~ moixseneba.

sumbat daviTis Zis qronikaSisumbat daviTis Zis qronikaSisumbat daviTis Zis qronikaSisumbat daviTis Zis qronikaSisumbat daviTis Zis qronikaSi aRniSnulia: `da aman bagrat kurapalatma
moiyvanna klarjni xelmwifeni sumbat da gurgen, Zeni bagrat artanujelisani, Tvsni
mamis diswulisani, darbazobad mis winaSe cixesa Sina fanaskertisasa.~21 `darbazoba~

13iqve, gv. 239-240.
14i. javaxiSvili,i. javaxiSvili,i. javaxiSvili,i. javaxiSvili,i. javaxiSvili, qarTuli samarTlis istoria,  II, nakv. II, tf., 1929, w., gv. 240.
15iqve, gv. 241-242.
16iqve, gv. 242.
17iqve, gv. 270.
18a. kikviZea. kikviZea. kikviZea. kikviZea. kikviZe, qarTuli saxelmwifo darbazi da misi adgili ~vefxistyaosanSi~, Tsu Sromebi, t. 125,
istoriul mecnierebaTa seria VI, Tb., 1968, gv. 212.
19iqve, gv. 213.
20i. javaxivSilii. javaxivSilii. javaxivSilii. javaxivSilii. javaxivSili, qarTuli samarTlis istoria, w. II, nakv. II, tf., 1929,  gv. 237
21sumbat daviTis Zesumbat daviTis Zesumbat daviTis Zesumbat daviTis Zesumbat daviTis Ze, cxovreba da uwyeba bagratonianTa, qarTlis cxovreba,  t. I, Tb., 1955, gv. 382.
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aq niSnavs audiencias, dapatiJebas.22 bagrat IV-is cnobil sigelSi opizarTa da
mijnaZorelTa samamule davis gamo weria: `...Sevkriben karsa darbazisasa Cuenisasa
mRvdelT-moZRuarni,  erisTavT-erisTavni da yovelTa xevTa zemoTa da quemoTa aznaurni,
mecnierni sabWoTa saqmeTani~.23 iv. javaxiSvili am cnobis mixedviT arkvevs ̀ saxelmwifo
darbazis~ Semadgenlobas.

mkvlevar i. anTelavas azriT, `citirebul cnobaSi~ `darbazis~ kari~ sxvas arafers
niSnavs, garda sasaxlis karisa.~24 bagrat IV-s ar Seukrebia `saxelmwifo darbazi~. man
Tavisi sasaxlis, Tavisi darbazis karze Sekriba didebulTa is nawili, visTanac moTaTbireba
surda opizarTa da mijnaZorelTa davis Sesaxeb. i. anTelava aRniSnavs,  rom i.
javaxiSvilma bagrat IV-is sigelSi dainaxa garkveuli saTaTbiro dawesebuleba -
`darbazi~ da miiCnia, rom mefis mier Sekrebili pirebi `saxelmwifo darbazis~ wevrebi
iyvnen. i. anTelavas azriT, aseTi ram sigelidan ar Cans.25 mefis `darbazi~ mefis
sasaxlea da misi `wevrebi~ cxadia, ar SeiZleba iyvnen `mRvdelT-moZRuarni, erisTavT-
erisTavni~... da sxv. i. anTelavas azriT, `TviT darbazis karze SekrebilTa sagangebo
CamoTvlac migviTiTebs, rom es araa `saxelmwifo darbazi~ da misi wevrebi.26 mkvlevari
Tvlis, rom bagrat IV-is sigelis mixedviT, termin ̀ darbazSi~ mefis sasaxle igulisxmeba.
samefo darbazi TavisTavad politikuri dawesebulebaa, qveynis marTvis centria. aq
aris Tavmoyrili mmarTvelobis centraluri aparati. sxva raime saTaTbiro ̀ saxelmwifo
darbazis~ ararseboba, romelsac `wevrebi~ hyavda, bagrat IV-is sigelidanve dgindeba.27

sigelSi CamoTvlili arian adgilobrivi administraciis moxeleebi, erisTavTerisTavebi,
erisTavebi da maT qvemoT dawesebuli pirebi. mkvlevar i. anTelavas azriT, es moxeleebi
ar warmoadgendnen sasaxlis aparats, centraluri mmarTvelobis uwyebebs da amitom maTi
mowveva, Sekreba iyo saWiro. mkvlevari aRniSnavs, rom xsenebul sigelSi ar aris CamoTvlili
centraluri mmarTvelobis aparatis _ ̀ darbazis rigis~ arc erTi moxele. mas SeuZleblad
miaCnia, rom `maT monawileoba ar mieRoT mefis TaTbirSi, maSin, rodesac adgilobrivi
xelisufalni sagangebod moiwvies `xevis aznaurTa~ donezec ki.28 es imaze migviTiTebs,
aRniSnavs i. anTelava, rom centraluri mmarTvelobis moxeleTa mowvevis saWiroeba ar
arsebobda, isini isedac mefesTan iyvnen da misi `darbazis~ moxeleebs warmoadgendnen, e.i.
`darbazs~ mowveva ar sWirdeboda, igi iq iyo, sadac mefe. amdenad, askvnis i. anTelava,
sigelSi moxseniebul moxeleebs, erisTavTerisTavebs, erisTavebs da sxv. ver CavTvliT
`saxelmwifo darbazis wevrad~. `darbazs~ Seadgendnen ara CamoTvlili moxeleebi, aramed
isini, romlebic saerTod ar ixseniebian sigelSi - centraluri aparatis moxeleni.29

22i. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvili, qarTuli samarTlis istoria, w. II, nakv. II, tf., 1929, gv. 243.
23 qarTuli samarTlis Zeglebi, t. II, teqstebi gamosca, SeniSvnebi da saZieblebi daurTo i.
doliZem, Tb., 1965, gv. 8.
24 i. anTelava,i. anTelava,i. anTelava,i. anTelava,i. anTelava, XI-XV saukuneebis saqarTvelos socialur-politikuri istoriis sakiTxebi, Tb.,
1980, gv. 133.
25 iqve, ix. agreTve, i. anTelava,i. anTelava,i. anTelava,i. anTelava,i. anTelava, ~darbazi~ XI-XIII saukuneTa saqarTveloSi, macne, istoriis seria,
#4, Tb., 1976, gv. 147-159.
26 iqve, gv. 147-159
27 iqve, gv. 147-159
28 i. anTelava,i. anTelava,i. anTelava,i. anTelava,i. anTelava, XI-XV saukuneebis saqarTvelos socialur-politikuri istoriis sakiTxebi, Tb.,
1980, gv. 133-134.
29 iqve, gv. 134.
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`matiane qarTlisaiSi~`matiane qarTlisaiSi~`matiane qarTlisaiSi~`matiane qarTlisaiSi~`matiane qarTlisaiSi~ daculi cnobis mixedviT, `waremarTa (bagrat IV) tfilisad
da moegebnes qalaqis berni, darbazis ymani cxenosanni diRmis velsa... da moarTunes
kliteni qalaqisani da Seiyvanes saamiraosa darbazsa.~30 am cnobaSi naxsenebia `saamiro
darbazi~ da `darbazis ymani~. `saamiro darbazSi~, i. javaxiSvilis azriT, Tbilisis
amiras rezidencia, misi sasaxle igulisxmeba.31 xolo mkvlevar a. kikviZis azriT, saamiro
darbazi amiras dawesebulebaa.32 es ukanaskneli Tvlis, rom `darbazis ymebSi~ mematiane
darbazis moxeleebs gulisxmobs. `darbazis ymebs~ kikviZe `darbazis~ moxeleebs uwodebs,
xolo `darbazi~ amiras saTaTbiro dawesebulebad esaxeba. mkvlevar i. anTelavas azriT,
sruliad gamoricxulia, rom `darbazs~, rogorc, saTaTbiro dawesebulebas, moxeleebi
hyoloda. i. javaxiSvilis mixedviT, `darbazis ymanis~ mniSvneloba mTlad garkveuli ar
aris. igi ganasxvavebs `darbazis ers~ da `darbazis ymebs~. i. javaxiSvils `darbazis
erni~ `saxelmwifo darbazis~ `namdvil wevrebad~ miaCnia da Tvlis, rom `darbazis ymebi~
am pativSi ar unda yofiliyvnen.33 ̀ darbazis ymebi~, rogorc Cans, kariskacebi arian, magram
ara raime saTaTbiro dawesebulebisa, aramed amiras karis, amiras sasaxlisa. `matiane
qarTlisais~ cnobaSi moxseniebuli ̀ darbazi~ amiras rezidenciaa, xolo amiras ̀ darbazis
ymani~ misi kariskacebi arian. Cven veTanxmebiT mkvlevar i. anTelavas azrs, romlis
Tanaxmad, sruliad zedmetia ̀ darbazis ymani~ romelime dawesebulebis wevrebad miviCnioT.34

`matiane qarTlisai~`matiane qarTlisai~`matiane qarTlisai~`matiane qarTlisai~`matiane qarTlisai~ orjer axsenebs termins _ `darbazoba~ (orive SemTxvevaSi
igi niSnavs audiencias). ̀ da isnis velsa movides kaxTa mefe gagik da erisTavTerisTavi
goderZi da yovelni didebulni kaxeTisani darbazobad bagrat mefis winaSe.~35 meore
cnobaSi vkiTxulobT: ̀ amisa Semdgomad aRisurvila didman ovsTa mefeman droRolelman
disiZisa maTisa bagratisa sevastosisaTvs da iTxova darbazoba bagratisagan~.36 aq
moyvanil orive SemTxvevaSi, i. javaxiSvilis azriT, audiencia igulisxmeba. mkvlevari
Tvlis, rom termin `darbazobas~ araviTari kavSiri saTaTbiro organos mniSvnelobiT
gagebul `darbazTan~ ara aqvs. `matiane qarTlisa~ araviTar sabuTs ar iZleva
saimisod, rom termin `darbazSi~ raime saTaTbiro dawesebuleba vigulisxmoT.

termini ̀ darbazi~ naxsenebia daviT aRmaSeneblis istorikosis TxzulebaSi ̀ cxovreba`cxovreba`cxovreba`cxovreba`cxovreba
mefeT-mefisa daviTisi~:mefeT-mefisa daviTisi~:mefeT-mefisa daviTisi~:mefeT-mefisa daviTisi~:mefeT-mefisa daviTisi~: `da kualad monasterni da saepiskoposoni da yovelni
eklesiani wessa da rigsa locvisasa da yovlisa saeklesiosa gangebisas darbazis
kariT miiRebdian, viTa kanonsa ucdomelsa...~37 istorikosis cnobidan naTlad Caens,
rom monastrebi da saepiskoposoebi instruqciebs `darbazis karidan~, mefis sasaxlis
karidan iRebdnen. ueWvelia, rom aqac didebulTa saTaTbiro organo ki ara, mefis
darbazis kari, misi sasaxlis kari igulisxmeba. daviTis istorikosis es cnoba aseve
aqvs gagebuli i. javaxiSvilsac.38 `darbazi~ moixsenieba daviT aRmaSeneblis anderZSi:

30 matiane qarTlisa, qarTlis cxovreba, t. I, Tb., 1955, gv. 299.
31 i. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvili, qarTuli samarTlis istoria, w. II, nakv. II, tf., 1929,  gv. 237.
32 a. kikviZea. kikviZea. kikviZea. kikviZea. kikviZe, qarTuli saxelmwifo darbazi da misi adgili ~vefxistyaosanSi~, Tsu Sromebi, t.
125, istoriul mecnierebaTa seria VI, Tb., 1968, gv. 212.
33 i. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvili, dasax. naSromi, gv. 241-242.
34 i. anTelavai. anTelavai. anTelavai. anTelavai. anTelava, dasax. naSromi, gv. 135.
35 matiane qarTlisa, qarTlis cxovreba, t. I, Tb., 1955, gv. 300.
36 iqve, gv. 313
37 cxovreba mefeT-mefisa daviTisi, qarTlis cxovreba, t. I, Tb., 1955, gv. 352.
38 i. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvili, qarTuli samarTlis istoria, w. II, nakv. II, tf., 1929, gv. 237.
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`Tvnier erTi miicvalos, viTa TvT wesi ars mis wmindisa Siois saflavsa zeda
wilgdebai, amiT sxuai ganaCinon da Cuensa darbazsa moiyvanon da Cuen argani movaxsenoT
da SevhvedroT monasteri~.39 aqac ̀ Cueni darbazi~ samefo sasaxles niSnavs. SiomRvimis
`axalgaCenili~ winamZRvari mefis sasaxleSi unda miiyvanon, sadac mefe argans uboZebs
da monasters oficialurad Caabarebs.

CvenTvis saintereso cnobaa daculi giorgi III-is sigelSi SiomRvimelisadmi.giorgi III-is sigelSi SiomRvimelisadmi.giorgi III-is sigelSi SiomRvimelisadmi.giorgi III-is sigelSi SiomRvimelisadmi.giorgi III-is sigelSi SiomRvimelisadmi.
`mejoreni nuca sada maTsa Siga dgebian, nuca sada SeesiZebian, nuca meremaeni, nuca
mejoreni, nuca mandaturni, nuca mesawoleni da nurai darbaziseri nu-romeli~.40

mefis brZanebiT, misi mejoreebi, meremeebi, mandaturebi da mesawoleni `darbazis eri~
arian. i. anTelavas azriT, CamoTvlili moxeleebi mefis sasaxlis wvrili ̀ xelosnebi~
arian, `darbazis erSi~ mkvlevari ver xedavs `saxelmwifo darbazis~ namdvil wevrebs,
rogorc es i. javaxiSvils miaCnda.41

Tamaris mefobamdeli wyaroebis analiziT, mkvlevarebi midian im daskvnamde, rom ̀ darbazi~
didebulTa dawesebulebaa, garkveuli saTaTbiroa. amasTan, arc i. javaxiSvili da arc a.
kikviZe ar uaryofen, rom `darbazi~ sasaxlesac niSnavs. mkvlevari i. anTelava miiCnevs,
rom `darbazi~ yovelTvis sasaxles, xolo `darbazis kari~ sasaxlis kars niSnavda.42

XI-XII ss. wyaroebSi ̀ darbazi~ arc erT SemTxvevaSi niSnavs didgvarovanTa saTaTbiros.
`darbazi~ yvelgan samefo, saamiro Tu memamule aznauris sasaxlea.

mkvlevarebi Tamaris mefobis dasawyisisaTvis `saxelmwifo darbazis~ gansakuTrebul
aqtivobas, misi uflebebis gazrdas xedaven. `saxelmwifo darbazi~ ixsenieba Tamaris
epoqis yvela istoriul wyaroSi. akademikosi n. berZeniSvili aRniSnavda: ̀ Tamars moaxsenes,
jari moiwvieo, man darbazs hkiTxa sparseTis laSqroba. mas sul Tan axlavs es darbazi~.43

mkvlevari m. berZeniSvili naSromSi `saqarTvelo XI-XII saukuneebSi~ aRniSnavs, rom
`daviT aRmaSeneblis droidan, rodesac mefis xelisufleba sul ufro Zlierdeba, darbazis
mniSvneloba formalur xasiaTs atarebda, magram didgvarovan aznaurTa gamudmebuli
cdebi... TandaTanobiT iwvevevdnen darbazis, rogorc didgvarovanTa nebis gamomxatveli
organizaciis, mniSvnelobis gazrdas~.44 avtoris azriT, ̀ yuTlu-arslanis dasis gamosvlis
Semdeg mefes Camoscilda saxelmwifo sakiTxebis erTpirovnuli gadawyvetis ufleba da
darbazi xdeba yovelgvari saxelmwifoebrivi saqmis gadawyvetis monawile da organizatori.
darbazi iRebs mefis Tanamdgomelis da erTi nebis gamoxatulebas~.45

aRniSnul mosazrebas ar iziarebs mkvlevari i. anTelava. misi azriT, masalebidan
ar Cans, rom daviT aRmaSeneblis dros `darbazis~ mniSvneloba formalur xasiaTs
atarebda. raki daviTis dros darbazi iSviaTad ixsenieba da isic aSkarad sasaxlis
mniSvnelobiT, iTvleba, rom am Zlieri mefis dros didgvarovanTa `organizaciis~,
`darbazis~ roli damcrobilia.46 mkvlevari Tvlis, daviT aRmaSeneblis, mefobis dros

39qarTuli samarTlis Zeglebi, t. II, teqstebi gamosca, SeniSvnebi da saZieblebi daurTo i.
doliZem, Tb., 1965, gv. 17.
40 iqve, gv. 23.
41 i. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvilii. javaxiSvili, dasax. naSromi, gv. 352.
42 i. anTelavai. anTelavai. anTelavai. anTelavai. anTelava, XI-XV saukuneebis saqarTvelos socialur-politikuri istoriis sakiTxebi, Tb.,
1980, gv. 136.
43 niko berZeniSviliniko berZeniSviliniko berZeniSviliniko berZeniSviliniko berZeniSvili, saqarTvelos istoriis sakiTxebi, t. VII, Tb., 1974, gv. 209.
44 m. berZeniSvilim. berZeniSvilim. berZeniSvilim. berZeniSvilim. berZeniSvili, saqarTvelo XI-XII saukuneebSi, Tb., 1970, gv. 130.
45 iqve, gv. 130.
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SeuZlebelia `darbazis~ rolis damcrobaze msjeloba, piriqiT, daviT aRmaSeneblis
dros arnaxulad amaRlda swored darbazis, mefis sasaxlisa da monarqiis marTvis
centris mniSvneloba da roli feodalur saxelmwifoSi, Tanac imdenad, rom ̀ darbazis~
miTiTebebi eklesiisaTvisac savaldebulo iyo Sesasruleblad.

axla gavecnoT Tamaris xanis wyaroebs. ̀ istoriaTa da azmaTa~ teqstSi vkiTxulobT:
`odesme SarvaSes lomisa bokueri gamoegzavna, maT (Tamars) gaezardes. da esden didi
sazareli Seiqmna, romel arca veluri, arca Sinauri gazrdili arca-vis unaxavs misi
araki. raJamsaca darbazs moiyvanian...~.47 am SemTxvevaSi `darbazi~ sasaxles niSnavs.
warmoudgenelia, lomis bokveri `saxelmwifo darbazis~ sxdomaze mihyavdeT, rasac
kargad SeniSnavs a. kikviZe.48

`istoriaTa da azmaTa~`istoriaTa da azmaTa~`istoriaTa da azmaTa~`istoriaTa da azmaTa~`istoriaTa da azmaTa~ avtori sagangebod usvams xazs Tamaris RvTismoyvareobas
mefis sasaxleSi. rogorc Cans, fxizlad adevnebdnen Tvals, rom saeklesio msaxurebas
aravin dakleboda: ̀ darbazis kars myofi wirvad vervin daakldeboda, mwuxri, dileul,
samxri, viTarca Tqmul ars~.49 i. anTelava Tvlis, rom `darbazis kari~ samefo
sasaxlis kars niSnavs. darbazis kars `myofni~ ki mudmivad mefis karze mcxovrebi
kariskacebi arian, romelTac mtkiced adevneben Tvalyurs da romelnic karis eklesiaSi
wirvas ver daakldebian.50

Tamaris pirveli istorikosisTamaris pirveli istorikosisTamaris pirveli istorikosisTamaris pirveli istorikosisTamaris pirveli istorikosis Semdeg cnobaSi saubaria qarTvelTa da somexTa
sarwmunoebriv davaze da zaqaria mxargrZelis `Sercxvenaze~ kaTalikos ioanes mier.
`da darbazs maserebeli zaqaria amirspasalari mcired rasme sityuas hyofda urwmunosa,
rameTu sityvTa hgmobda sarwmunoebasa Cuensa.~51 `darbazs maserebli~ niSnavs darbazs
puris mWamels, darbazs movaxSmes. darbazs vaxSmobisas zaqaria amirspasalars augad
mouxsenebia marTlmadidebloba. cxadia, darbazi aqac sasaxlis mniSvnelobiTaa naxmari.
aRniSnul wyaroSi aseve moixsenieba `darbazis yma~, `darbazoba~, `darbazobani~.

Tamaris meore istorikosi xmarobs termins `darbazi~. `daviT soslanma ganZa aiRo,
Seiyvanes daviT darbazsa Sina, taxtsa sasultnosa zeda dasues~.52 cxadia, es darbazi
sulTanis rezidenciad unda miviCnioT.

daskvnis saxiT aRvniSnavT, rom Tamaris istorikosebi ar adastureben Cvens
istoriografiaSi gamoTqmul Sexedulebas didgvarianTa organizaciis _ `saxelmwifo
darbazis~ Sesaxeb. rogorc vxedavT, arc Tamarimdel da arc Tamarisdroindel naratiul
Tu dokumentur wyaroebSi `saxelmwifo darbazis~ arseboba ar dasturdeba.53

laSa-gilaSa-gilaSa-gilaSa-gilaSa-giooooorgis droindeli matianergis droindeli matianergis droindeli matianergis droindeli matianergis droindeli matiane aRniSnavs, rom guzan taoskareli Seipyres da
Tamars `darbazs moguares~.54 cxadia, aqac sasaxle igulisxmeba. `darbazi~ mravalgzis

46 i. anTelavai. anTelavai. anTelavai. anTelavai. anTelava,  XI-XV saukuneebis saqarTvelos socialur-politikuri istoriis sakiTxebi, Tb.,
1980, gv. 137.
47  istoriani da azmani SaravandedTani, qarTlis cxovreba, t. II, Tb., 1959, gv. 61-62
48 a. kikviZea. kikviZea. kikviZea. kikviZea. kikviZe, qarTuli saxelmwifo darbazi da misi adgili ~vefxistyaosanSi~, Tsu Sromebi, t.
125, istoriul mecnierebaTa seria VI, Tb., 1968, gv. 212-213 .
49 istoriani da azmani SaravandedTani, qarTlis cxovreba, t. II, Tb., 1959, gv. 81.
50 i. anTelavai. anTelavai. anTelavai. anTelavai. anTelava, dasaxelebuli naSromi, gv. 138.
51 istoriani da azmani SaravandedTani, qarTlis cxovreba,  t. .II, Tb., 1959, gv. 82.
52 cxovreba mefeT-mefe Tamarisi, qarTlis cxovreba, t. II, Tb., 1959, gv. 127.
53 i. anTelavai. anTelavai. anTelavai. anTelavai. anTelava, XI-XV saukuneebis saqarTvelos socialur-politikuri istoriis sakiTxebi, Tb.,
1980,  gv. 140.
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moixsenieba ̀ vefxistyaosanSi~, magram igi ar iZleva raime masalas ̀ saxelmwifo darbazis~
arsebobis Sesaxeb.55 poemaSi  moyvanili termini ̀ darbazi~ feodalTa organos _ saTaTbiros
ar niSnavs. akademikosi a. SaniZe poemaSi moxseniebul `darbazs~ sasaxled ganmartavs.56

XI-XIII saukuneebSi `darbazi~ ar iyo didgvarovanTa raime saTaTbiro organos da,
miTumetes, ar warmoadgenda wodebaTa warmomadgenlobis organos. `darbazi~ mefis
sasaxlea, sadac Tavmoyrilia monarqiis centraluri sammarTvelo aparati. termini
`darbazis eri~ ramdenime sxvadasxva kategorias moicavs. masSi igulisxmeba rogorc
`moxeleni~, ise _ `xelosnebi~ da `uxeloni~. `darbazis eri~ aRniSnul periodSi ar
warmoadgenda mxolod umaRles aristokratias. es termini gulisxmobs sasaxlis
Stats diferencirebis gareSe. amasTan, termini ̀ darbazis eri~ ar moicavs adgilobriv
moxeleebs - erisTavTerisTavebs, erisTavebs da sxv.57

mefis sasaxleSi, `darbazSi~, `darbazis eris~ garda did dros atarebdnen samefos
warCinebulni. Tamaris istorikosi aRniSnavs: `amisTvs aravin miscemda mucaleobasa: anu
iyvnian winaSe missa, axarebdis da saboZvariTa Rirsebisaebr swyalobdis da ganusuenebdis,
anu TvT waruZRvs, ioris piri da mtkuris piri moinadiris. merme dasos Semodgmis da mun
ixarebdian... muniT somxiTs Semovidian, nadirobdian amaoTa TamaSiTa~.58 am cnobis ganmartebisas,
n. berZeniSvili aRniSnavda: ̀ gamodis, mefis karze trialebdnen es amodena didebulebi, mefis
kariT miiReben saboZvars Rirsebisaebr. aqve ganisveneben, nadiroben, TamaSoben... erTi SexedviT
adrefeodaluri samefo karis suraTia, magram es mxolod garegnuli msgavsebaa. aq mefis
karze didebuli didmoxeleni arian da ara vasali xelmwifeni. eseni mefis wyalobiT arian
gandidebulni~.59 is warCinebulni, romelTa Sesaxebac saubrobs basili ezosmoZRvari, ar
Cans, rom didmoxeleni arian. Zneli warmosadgenia, rom saxelmwifos centralur aparats
imdeni didmoxele hyoloda, ramdensac wyaroebi gvawvdian. safiqrebelia, rom basili Tavis
cnobaSi exeba ara didmoxeleebs, aramed samefos magnatebs, romelTac `xeli~ ar hqondaT,
magram warCinebulni iyvnen. swored amiT unda aixsnas, rom maTTvis ar SeiZleboda ̀ mocaleobis~
micema. winaaRmdeg SemTxvevaSi gaWirdeba axsna, rogorRa ar aZlevda mefe `mocaleobas~
didmoxeleebs, maT xom TavianTi saqme hqondaT. aseve, ar aris naTeli, ratom ar SeiZleboda
adreuli Suasaukuneebis samefo karze yofiliyvnen mefis wyalobiT gandidebuli pirebi.

safiqrebelia, rom erTiani monarqiis samefo kari adreuli Suasaukuneebis kars
mxolod garegnulad ara hgavs. mas etyoba niSnebi swored adrefeodaluri karisa da
es gardamavali xanisaTvis moulondeli rodia.60

adreuli Suasaukuneebis samefo karisTvisaa damaxasiaTebeli ̀ darbazis ymis~ - ̀ gazrdilis~
institutis farTo praqtika. iseTi institutebi, rogorebicaa ̀ gazrdili~, ̀ erTguli da
sakuTari~ ganvlili etapia ganviTarebuli Suasaukuneebis miwurulis samefo karisTvis.

54 laSa-giorgis droindeli mematiane, qarTlis cxovreba, t. I, Tb., 1955, gv. 368.
55 g. soseliag. soseliag. soseliag. soseliag. soselia, saqarTvelos sazogadoebrivi da saxelmwifoebrivi wyobileba, ~vefxistyaosnis~
mixedviT, soxumi, 1956, gv. 142-143.
56 SoTa rusTaveliSoTa rusTaveliSoTa rusTaveliSoTa rusTaveliSoTa rusTaveli, vefxistyaosani, a. SaniZis leqsikoniT, Tb., 1957, gv. 357.
57 i. anTelava,i. anTelava,i. anTelava,i. anTelava,i. anTelava, dasax. naSromi, gv. 146-147.
58 cxovreba mefeTa-mefisa Tamarisi, qarTlis cxovreba, t. II, Tb., 1959, gv. 131.
59 n. berZeniSvilin. berZeniSvilin. berZeniSvilin. berZeniSvilin. berZeniSvili, saqarTvelos istoriis sakiTxebi, t. VII, Tb., 1974, gv. 217.
60 i. anTelava,i. anTelava,i. anTelava,i. anTelava,i. anTelava, XI-XV saukuneebis saqarTvelos socialur-politikuri istoriis sakiTxebi, Tb.,
1980, gv. 148.
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daskvnadaskvnadaskvnadaskvnadaskvna

samefo `darbazis~ Sesaxeb arsebuli wyaroebisa da literaturis Seswavlisa da
gaanalizebis Sedegad vaskvniT, rom e.w. ̀ saxelmwifo darbazi~, didebulTa politikuri
organo XI-XIII saukuneebis saqarTveloSi ar arsebobda. termin `darbazs~, romelic
Tavdapirvelad sasaxles aRniSnavda, ar miuRia sxva mniSvneloba. uadgilod migvaCnia
Cvens literaturaSi damkvidrebuli terminebi: ̀ saxelmwifo darbazi~, ̀ darbazis sxdoma~,
`darbazis wevri~ Tu ̀ darbazis namdvili wevri~. ̀ darbazi~ igivea, rac samefo sasaxle.
yovelive zemoTqmulidan Semdegi daskvnebi gamomdinareobs:

1. XI-XIII saukuneebis saqarTveloSi didgvarovanTa politikuri organo e.w.
`saxelmwifo darbazi~ ar arsebobda. termin `darbazs~, romelic `Tavidan~ sasaxles
aRniSnavda, sxva mniSvneloba ar miuRia;

2. `darbazi~ XI-XIII saukuneebSi aRniSnavda mefis sasaxles. sxva mniSvnelobiT
igi wyaroebSi ar dasturdeba; e.w. `saxelmwifo darbazi~, romlis wevrebi, TiTqos,
erisTavTerisTavebi da erisTavebi iyvnen, ar arsebula.

3. sasaxleSi, darbazSi kidev sxva `darbazi~, didebulTa saTaTbirio `instituti~
ar arsebobs;

4. termini `darbazis eri~ sasaxlis Stats gulisxmobs diferencirebis gareSe,
umaRlesi moxeleebidan umdablesamde da uxelomde. amasTan, es termini, rogorc Cans,
specialuria da masSi erisTavTerisTavebi, iseve, rogorc sasuliero pirebi, ar unda
igulisxmebodnen;

5. saxelmwifos marTva xorcieldeboda mefis `sawolis~ uwyebidan, romelic
warmoadgenda sasaxlis ZiriTad politikur dawesebulebas;

6. samefo domenisa da TviT sasaxlis administraciul marTvas xelmZRvanelobda
`saganmgeo~ uwyeba.
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LEVAN DARBAIDZE
Doctorant of the Faculty of Law
of Tbilisi Iv . Javakhishvili State University

CONCEPT OF “DARBAZI”, ITS PLACE AND SIGNIFICANCE
IN THE STATE SYSTEM OF MEDIEVAL GEORGIA

In the 12-13th centuries the political structure of feudal Georgia underwent considerable changes resulted
from the rapid progress typical for the socio-economic and cultural life of our country of that epoque.

The country of Georgia was ruled by the king, the supreme lord of the people. After integration of
Georgia the crown had been increased and in the time of Davit Agmashenebeli the king was actually the
absolute monarch.1 At the same time the king should have fought against the nobles who tried to restrict the
king‚s authority and to share the royalty with the king. The two-century opposition between the king and
the nobles by the end of the 12th century completed with the doubtless victory of the nobles: they succeeded
to restrict the royalty and to increase the authority of “darbazi”.  Since that time the king solved all problems
of national importance only with the “support and unanimity” of “Darbazi”.2

Concept and Meaning of “Darbazi”

“Darbazi” was the institution of particular importance in the state system of Georgia. “Darbazi” consisted
of the “Darbazi people” that implied all viziers and their inferiors as well as top officials and ecclesiastics.
“The Rule of King‚s Coronation” and “Court‚s Charter” provided the rule of standing and sitting of the
Darbazi people. The certain places in the text of The Stories and Tales determine some items of the rule of
Darbazi.    Based on the data of those sources, Ivane Javakhishvili restored the picture of the members and
ceremonials of Darbazi.3

Darbazi – the state council – gathered under the chairmanship of the King. One part of the Darbazi
members had the right of sitting, the other part – had not and could only stand. Those officials who were
entitled of sitting did not enjoy equal rights. The viziers were sitting on the golden chairs, the officials of
lower rank were sitting on ordinary chairs but some of them had special “cushions” on chair-bottoms, some
– had not.4 Such external expression of the rule of sitting exposed the hierarchal system of the state officials.
The competence of Darbazi covered the legislation and supreme administration of justice, declaration of
war, election and appointment of state officials, imposing tribute and other issues.

Since time of Davit Agmashenebeli when the crown had been becoming stronger and stronger the importance
of Darbazi carried the formal character. However, the permanent efforts of the higher nobility aimed at the
restriction of the royalty and strengthening of their own role stimulated the growth of significance of Darbazi
as the institution expressing the will of the nobles. In the reign of Queen Thamar after the campaign of Kutlu
Arslan‚s host the king was deprived of the right to solve the state matters and Darbazi was established as the
party and organizer in solution of the matters of the national importance.  Darbazi becomes the organ of
support to the king and expression of the common will. The king carries out all significant activities only “with
the support and common will”5 of Darbazi. In this case the crown made the compromise with the nobles. Kutlu
Arslan‚s host demanded the right “to give and to take, to pardon and to punish”. The nobles did not get this
right but the crown failed to retain the former authority and was forced to make concessions to the aristocracy

1 Studies on History of Georgia, Vol. III, Tbilisi, 1979, p. 349.
2 N. Berdzenishvili, Some Problems of Georgian History, VII, Tbilisi, 1974, p. 111.
3 I. Javakhishvili,  History of Georgian Law, Book II,  Section II, Tbilisi, 1929, p. 240.
4 Ibid. p.240.
5 Studies on History of Georgia, Vol. III, Tbilisi, 1979, p. 350.
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as a result of which the significance of Darbazi had strengthened and the royalty had weakened (Darbazi
attained to the “support and common will” with the king for solution of national matters).

As it has been mentioned above, the central rule of the single Georgian medieval monarchy was
accumulated in the king‚s palace – the Darbazi. Darbazi was the main organ of the monarch‚s authority from
where the king‚s domain and the whole state were ruled.

When speaking about the medieval state system of Georgia the researchers pay the special attention to the
term of “Darbazi” repeatedly referred to in the sources. Ivane Javakhishvili studied thoroughly the term
“Darbazi”, its functions and composition according to the Georgian sources.6 In the researcher‚s opinion the
supreme organ of the Georgian state was the state Darbazi. He stated that the term “Darbazi” had not been
used before the 10-11th centuries.7 I. Javakhishvili notes that during the various events of the top national
importance, for investigation in the state affairs or complicated legal cases, appointment of top officials or
reception of neighbor kings and sovereigns, the Georgian king ruled together with “Darbazi”.8 I. Javakhishvili
joins the term “Darbazi” with the Persian word “darvazeh” which means the palace gates (the main portal).9 The
researchers think that this term was introduced in the Georgian language through the Tbilisi emirate.10

I. Javakhishvili did not determine in what period the term “darbazi‚ which meant the palace of a king, emir
and ruler, was transformed into the definition of a certain political advisory institution. It may be assumed that
the term “darbazi” obtained such meaning in time of the king Bagrat IV.11 I. Javakhishvili, after study of
composition of the darbazi notes that “the members of the medieval state darbazi in the 11th century were the
representatives of top ecclesiastics, the royal court and nobles and sages, or lawyers”12. The scientist arrived
to this conclusion on the basis of the analysis of the well-known chart of Bagrat IV to Opiza. According to his
study the members of darbazi should be the viziers and some other representatives of the medieval aristocracy.13

According to the research by I. Javakhishvili, darbazi meeting was chaired by the king. “Darbazi members were
divided into two main groups. One group had the right of sitting and the other had not, they should stand.”14

Based on the Court Rules I. Javakhishvili determines the rules and purpose of darbazi.
He understood the Great Council of Darbazi mentioned in this monument of literature as the ceremonial

sitting of the darbazi which, together with the “full members of Darbazi”, was attended by the darbazi junior
members.15 I. Javakhishvili considers the council arranged with the attendance of junior members as the
“practical meeting of the state council”.16 The general title of darbazi members was the darbazi people, from
which the word “darbaiseli” took origin then.17

The special study of darbazi was made by A. Kikvidze in his essay “The Georgian State Darbazi and Its
Place in “Vepkhistkaosani”.18 He studied the darbazi ceremonial and its place in “Vepkhistkaosani”. A.
Kikvidze grounds his research mainly on the concept of I. Javakhishvili and analyses those aspects of the
history of darbazi which were not discussed by I. Javakhishvili. However, A. Kikvidze, unlike I. Javakhishvili,
does not share the idea that the term “darbazi” was introduced in the Georgian language through the Tbilisi

6 I. Javakhishvili , History of Georgian Law, Book II,  Section II, Tbilisi, 1929, p. 240.
7 Ibid., p. 236
8 Ibid., p.237
9 I. Javakhishvili , History of Georgian Law, Book II,  Section II, Tbilisi, 1929, p. 237.
10 Ibid., p.238
11 Ibid., p.238
12 Ibid., p.239
13 Ibid., pp.239-240
14 Ibid., p.240
15 Ibid., pp. 241-242
16 Ibid., p.242
17 Ibid., p.270
18 A. Kikvidze , The Georgian State Darbazi and Its Place in “Vepkhistkaosani”, TSU Studies, Vol. 125,
Series of Historical Sciences, VI, Tbilisi, 1968, p.212.
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emirate and he thinks that the Georgian royal darbazi by its origin should have no relation to the Emir‚s
Darbazi.19 In his opinion, the fact that the term “darbazi” had also the meaning of a house, or a palace, does
not imply that it was also used as the synonym of the house by the public, and then by this definition was
spread in the political circles.

The scientist thinks that the term “darbazi” used by the common people step by step began to mean  a
certain political institution by the end of 10th – beginning of 11th century. Like I. Javakhishvili, A. Kikvidze
thinks that when the term “darbazi” obtained the definition of political institution, sometimes it meant the room
of the palace where the sittings were held.20 The both scientists define term “darbazi” as the royal palace.

Old Georgian Sources about Darbazi and Darbazoba
It will be advisable to overview those Georgian sources where the terms “darbazi” and “darbazoba” are

mentioned.
In the Chronicles by Sumbat, the son of Davit, the following is stated: “Thereafter Bagrat Kurapalat

invited the Klarjeti rulers Sumbat and Gurgen, who were the sons of Bagrat Artanujeli and his cousins, for
“darbazoba” before him at his citadel in Panaskerti”.21 “Darbazoba” in this text means the audience, invitation.22

The well-known chart of Bagrat IV provides the following information about the land dispute between the
Opizaris and Mijnadzorelis: “… at this darbazi gathered the ecclesiastics, the nobles and gentries as well as
the scientists in the advisory affairs”.23 According to this information Ivane Javakhishvili determines the
composition of the “state darbazi”.

In the opinion of the scientist Ilya Antelava, in the cited information the word “darbazi” means nothing
but the palace hall.24 Bagrat IV did not gather the “state darbazi”. He gathered at his palace hall that part of
the nobles who wanted to discuss the land dispute between the Opizaris and the Mijnadzorelis. I. Antelava
notes that I. Javakhishvili has revealed in the Bagrat IV Chart some kind of the advisory council – “darbazi”
and considered that the persons gathered by the king were the members of “the state darbazi”. In the
opinion of I. Antelava the Chart does not provide such fact.25 The king‚s “darbazi” is the king‚s palace and
its “members” could not be those “ecclesiastics, nobles”… and others. I. Antelava states that “the
enumeration of those people who gathered in the darbazi shows that this was not the “state darbazi” or the
state council and its members.”26 He thinks that according to Bagrat IV Chart the term “darbazi” implies the
king‚s palace. Indeed, the royal palace is a political institution, the center of administration of the country.
It consolidates the central (royal) administration. The nonexistence of any other advisory “state darbazi‚
with its members was established before the Bagrat IV Chart.27

The Chart enumerates the officials of local administration, the governors, nobles and their inferiors. In
the opinion of I. Antelava, those officials did not represent the royal court, the central administration and for
this reason they should be convoked and gathered. The scientist underlines that the mentioned chart does
not enumerate any official of the central administration body, “the darbazi rank”. He thinks it is impossible
that “they did not take part in the king‚s council when all local rulers were specially convoked for this
meeting, including the “highland rulers”.28 This fact evidences that there was no necessity to invite the

19 Ibid., p. 213
20 I. Javakhishvili , History of Georgian Law, Book II, Section II,  Tbilisi, 1929, p. 237.
21 Sumbat, the son of Davit, Life and Deeds of the Bagrationis, The Life of Kartli, Vol. 1, Tbilisi, 1955, p. 382.
22 I. Javakhishvili , History of Georgian Law, Book II, Section II, Tbilisi, 1929, p. 243.
23 Monuments of Georgian Law, Vol. II, the texts published, the comments  and index attached by I. Dolidze, Tbilisi,
1965, p. 8.
24 I. Antelava, Studies on Socio-Political History of Georgia of 11-15th Centuries, Tbilisi, 1980, p. 133.
25 Ibid., see also I. Antelava, Darbazi of 11-13th Centuries in Georgia, Matsne, History Series, N 4, Tbilisi, 1976,
pp. 147-159.
26 I. Antelava, Darbazi of 11-13th,  Centuries in Georgia, Matsne, History Series, N 4, Tbilisi, 1976, pp. 147-159.
27 Ibid., pp. 147-159.
28 I. Antelava, Studies on Socio-Political History of Georgia of 11-15th Centuries, Tbilisi, 1980, pp. 133-134.
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central administration officials who anyway stayed together with the king and represented the officials of
the royal “darbazi‚, i.e. the convocation of the darbazi was not necessary, the darbazi was at the place where
the king was. Therefore, I. Antelava concludes that the officials mentioned in the Chart, the nobles, governors
and other “were not considered as the darbazi members”. The darbazi was composed not of those listed
officials but of those who were not mentioned in the Chart at all, the central administration officials.29

According to the information provided in the Matiane Kartlisai, “he (Bagrat IV) arranged in Tbilisi and
gathered the city sages, darbazi people on horses at the Dighomi valley … and took the city keys and
entered the emir‚s darbazi.”30 This information mentions “the emir‚s darbazi” and “the darbazi people”. In
the opinion of I. Javakhishvili, “the emir‚s darbazi” means Tbilisi emir‚s palace.31 And in the opinion of
another scientist A. Kikvidze, the emir‚s darbazi is the emir‚s institution.32 The latter thinks that under the
darbazi people the chronicler means the darbazi officials. Kikvidze calls darbazi officials as the darbazi
people, and considers the darbazi as the emir‚s advisory institution. In the opinion of I. Antelava, it is
absolutely impossible that “darbazi” as the advisory institution included officials. In our opinion, according
to I. Javakhishvili, the meaning of “darbazi members” is not completely defined. It distinguishes the darbazi
people and darbazi homagers. I. Javakhishvili thinks that the darbazi people were the full members of the
Darbazi while darbazi homagers were not afforded this honor.33 We can assume that darbazi homagers were
courtiers. They were homagers of not any advisory institution but the circle of royal court of the emir, or the
emir‚s palace. The Darbazi mentioned in Matiane Kartlisai is the residence of the emir and the emir‚s
darbazi homagers are his courtiers. We share the opinion of I. Antelava who states that the darbazi homagers
shall not be attributed to any institution.34

Matiane Kartlisai mentions twice the term “darbazoba” (in both cases it means the audience). “And
came to the Isani Valley the Kakhis king Gagik and the governor Goderdzi and other nobles from Kakheti as
the darbazoba before the King Bagrat.”35 In another note we read: “Thereafter the great king of ovses
Drogolel wished to meet king Bagrat and applied for darbazoba before Bagrat”.36 In these two cases, in
opinion of I. Javakhishvili, this term means the audience. The scientist thinks that the term “darbazoba” has
no touch to “darbazi” with the meaning of the advisory institution. Matiane Kartlisai provides no evidence
that the term “darbazi” implies any advisory institution.

The term “darbazi” is met in the story of Davit Agmashenebeli‚s historian “Life of Davit, the King of
Kings”: “And all monasteries and episcopacies and churches everywhere will receive the ecclesiastic rules
and laws of the procedures and prayers from the darbazi court as the imperious law …”37 From the historian‚s
information one can see that the monasteries and episcopacies received the instructions from “the Darbazi
court”, from the royal palace court. It is doubtless that in this case the Darbazi means not the advisory body
of the aldermen but the royal court, the king‚s palace court. I. Javakhishvili similarly understands this
concept of  Davit‚s historian.38 “Darbazi” is mentioned in Davit Agmashenebeli‚s testament to Shiomgvime.
“After the death of the St. Shio in order to establish the holy procedure at his tomb, the others shall come to
our darbazi and we will teach them how to rule and to manage the monastery”.39 In this case “our darbazi”

29 Ibid., p. 134.
30 Matiane Kartlisai, The Life of Kartli, Vol. I, Tbilisi, 1955, p. 299.
31 I. Javakhishvili, History of Georgian Law, Book II, Section II, Tbilisi, 1929, p. 237.
32 A. Kikvidze, The Georgian State Darbazi and Its Place in “Vepkhistkaosani”, TSU Studies, Vol. 125, Series of
Historical Sciences, VI, Tbilisi, 1968, p.212.
33 I. Javakhishvili , the mentioned work, pp. 241-242.
34 I. Antelava, the mentioned work, p. 135.
35 Matiane Kartlisai, The Life of Kartli, Vol. I, Tbilisi, 1955, p. 300.
36 Ibid., p. 313.
37 The Life of Davit, the King of Kings, The Life of Kartli, Vol. I, Tbilisi, 1955, p. 352.
38 I. Javakhishvili, History of Georgian Law, Book II, Section II, Tbilisi, 1929, p. 237.
39 Monuments of Georgian Law, Vol. II. The texts published, comments and index attached by I. Dolidze, Tbilisi,
1965, p. 17.
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means the royal palace. The novice superior of Shiomgvime monastery should come to the king‚s court
where he should bow to the king and accept the monastery officially.

The interesting information is given in the Chart of George III to Shiomgvime. “All shepherds, all grooms,
all officers, all servants and court circle are the darbazi people”.40 Under the king‚s order his shepherds,
grooms, officers and servants were included into the darbazi people. In opinion of I. Antelava, the listed
officials are the senior servants of the king‚s palace. The scientist does not see the full members of the state
darbazi in the darbazi people as I. Javakhishvili thinks.41

Based on the analysis of the sources dated back to the period before the reign of Queen Thamar the
researchers conclude that the Darbazi is the institution of aldermen, a kind of the council. At the same time,
neither I. Javakhishvili, nor A. Kikvidze denies that “darbazi” means the palace. The scientist I. Antelava
considers that “darbazi” always implies the palace and “darbazi kari” – the palace court.42

In the sources dated back to 11-12th centuries,”darbazi” in no way meant the council of aldermen.
“Darbazi” was always the palace of a king, emir or a nobleman.

The researchers revealed the particular activity of “the state darbazi”, extension of its authority by the
beginning of the reign of Queen Thamar. The state darbazi is mentioned almost in all works dedicated to the
époque of Thamar. Academician N. Berdzenishvili noted that: “They applied to Thamar and asked to gather
the army. She asked the darbazi about the campaign to Persia. She is always accompanied with this darbazi.”43

The scientist M. Berdzenishvili in his work “Georgia in 12-13th Centuries” notes that “since the period of
reign of Davit Agmashenebeli when the king‚s authority was strengthened, the significance of “darbazi”
was formal. However, the permanent efforts of the aldermen… step by step increased the importance of
“darbazi” as the organization which expressed the will of noblemen.”44 In the author‚s opinion,  “after the
campaign of Kutlu-Arslan‚s host the king was deprived of the right to solve the problems of national
importance solely and the darbazi became the participant and organizer in solution of all national matters.
Darbazi plays the role of companion and mouthpiece of king‚s will”.45

This opinion is not shared by I. Antelava, who thinks that the mentioned source does not provide the
evidence that during the reign of Davit Agmashenebeli the significance of “darbazi” was formal, because
this term was rarely mentioned and even with the meaning of the palace. They think that during the reign of
this strong king the role of “darbazi” as the organization of aldermen was decreased.46 In opinion of I.
Antelava, we cannot consider on  the decrease of the role of “darbazi” during the reign of Davit Agmashenebeli.
He thinks that on the contrary during that period the significance and role of “darbazi” as the king‚s palace
and the center of monarch‚s rule in the feudal state had been increased much to such extent that reference
to “darbazi” was obligatory even for the church.

Now let‚s apply to the sources dated back to the period of Queen Thamar. In the text of “Stories and
Tales” we can read the following: “Once Sharvashe sent to Thamar a lion cub that had been grown up for
her. When the cub was brought to the darbazi it damaged the things around so that neither another animal
nor pet could make…”47 In this case “darbazi” means the palace, because we can hardly imagine that a lion
cub could be brought to the meeting of the state darbazi. This fact was underlined by A.Kikvidze.48

40 Monuments of Georgian Law, Vol. II. The texts published, comments and index attached by I. Dolidze, Tbilisi,
1965, p. 23.
41 I. Javakhishvili , the mentioned  work, p. 352.
42 I. Antelava, Studies in Socio-political History of Georgia of 11-15th Centuries,  Tbilisi, 1980, p. 136.
43 Niko Berdzenishvili, Studies in History of Georgia, Vol. VII, Tbilisi, 1954, p. 209.
44 M. Berdzenishvili, Georgia in 11-12th Centuries, Tbilisi, 1970, p. 130.
45 Ibid., p. 130.
46 I. Antelava, Studies in Socio-political History of Georgia of 11-15th Centuries,  Tbilisi, 1980, p. 137.
47 Stories and Tales of Sharavandi, The Life of Kartli, Vol. II, Tbilisi, 1959, pp. 61-62.
48 A. Kikvidze , The Georgian State Darbazi and Its Place in “Vepkhistkaosani”, TSU Works, Vol. 125, Series of
Historic Sciences, VI, Tbilisi, 1968, pp. 212-213.
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The author of “Stories and Tales” specially underlines the godliness of Thamar. In the king‚s palace was
maintained the strict procedure of religious exercise: “Nobody of those who was at the darbazi kari could
avoid the divine service. Every man should attend it.”49 I. Antelava thinks that “darbazi kari” means the
royal palace court. People who stayed at “darbazi kari” were those noblemen who permanently lived at the
king‚s court, those who were always watched and who could not avoid the service at the court church.50

In the second source the first historian of Thamar provides the information about the religious dispute
between Georgians and Armenians and about dishonor of Zakaria Mkhargrdzeli by kathalikos Ioanne.
“During the dinner at darbazi the military leader Zakaria insulted our religion with bad words”.51   As we see
Zakaria insulted the Orthodox church during the dinner at the darbazi, i.e. in this case “darbazi” meant the
palace.  This source also mentions “darbazi people”, “darbazoba”, “darbazobani”.

The second historian of Thamar once uses the term “darbazi”. “Davit Soslan was  brought into the
darbazi and offered to sit on the sultan‚s throne”.52 It is obvious that here this darbazi is the sultan‚s
residence. In conclusion we would like to note that the historians of Thamar do not confirm the opinion
expressed in our historiography about the state darbazi – the organization of aldermen. As we see, no
narrative or documentary source of the pre-Thamar period and of the Thamar period confirms the existence
of “the state darbazi”.53

The chronicle dated back to the period of Lasha-Giorgi notes that Guzan Taoskareli was conquered and
brought to Thamar‚s darbazi.54 It is obvious that in this case the darbazi implies the palace too. “Darbazi” for
many times is mentioned in “Vepkhistkaosani”, but this poem does not provide any information about the
existence of “the state darbazi”.55 The term “darbazi” given in the poem does not mean any body, or council
of feudal lords. Academician A. Shanidze defines “darbazi” mentioned in the poem as the palace.56

In 11-13th centuries “darbazi” did not mean any advisory body of aldermen, even more so it did not
represent the body of representatives of higher rank officials. “Darbazi” means the king‚s palace where the
central administration authority of the monarchy gathered. The term “darbazi people” covers some different
categories – it implies state officials, craftsmen and gentry. “Darbazi people” in that period did not represent
only the high aristocracy. This term implied the palace staff without differentiation. At the same time, the
term “darbazi people” does not cover the local officials – governors, princes and others.57

At the king‚s palace – “the darbazi”, besides the darbazi people permanently stayed the prominent
persons. The Thamar‚s historian notes: “Many people were gathered there: all of them appeared before her,
enjoyed her and searched for award; there were the people from Iori riverbank and Mtkvari riverbank, those
who hunted and those who fought against the enemy”.58 When interpreting this quotation, N. Berdzenishvili
noted: “It turns out that at the king‚s court were represented many noblemen who searched for the award for
their merits. They also hunted, enjoyed themselves, played… and had a rest. At first glance it is a picture of
the early feudal royal court, but this is only a formal resemblance. At the king‚s court were gathered the
prominent artists and craftsmen but not the vassals. They were glorified in the name of the king.”59 Those

49 Stories and Tales of Sharavandi, The Life of Kartli, Vol. II, Tbilisi, 1959, p.81.
50 I. Antelava, the mentioned work, p. 138.
51 Stories and Tales of Sharavandi, The Life of Kartli, Vol. II, Tbilisi, 1959, p.82.
52 The Life of the King of Kings Thamar, The Life of Kartli, Vol. II, Tbilisi, 1959, p.127.
53 I. Antelava, Studies on Socio-Political History of Georgia of 11-14th Centuries, Tbilisi, 1980, p. 140 .
54 Lasha-Giorgi Chronicles, The Life of Kartli, Vo. I, Tbilisi, 1955, p. 368.
55 G. Soselia, The Social and State Structure of Georgia, according to “Vepkhistkaosani”, Sokhumi, 1956,
pp. 142-143.
56 Shota Rustaveli, Vepkhistkaosani, with the glossary by A. Shanidze, Tbilisi, 1957, p. 357.
57 I. Antelava, the mentioned work, pp. 146-147.
58 The Life of the King of Kings Thamar, the Life of Kartli, Vol. II, Tbilisi, 1959, p. 131.
59 N. Berdzenishvili, Studies in History of Georgia, Vol. VII, Tbilisi, 1974, p. 217.
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prominent persons about whom Basili the Butler speaks, were not the top officials. It is hardly to conceive
that the central state authority had so many top officials as the sources provide. We may think that Basili in
his chronicle mentions not the top officials but the magnates of the kingdom, who had no “occupation” but
were prominent persons. Because of this they could not have spare time as otherwise the chronicler should
explain that the king did not grant the leisure to top officials as they had their own business. It is not also
clear why in the early medieval époque at the king‚s court could not present the persons who were glorified
in the name of king.

It is important, that the single monarchy royal court bears little resemblance of the court of the early
medieval centuries. It had the signs of the early feudal court and this is not strange for the transitional period.60

For the royal court of the early medieval period is typical the wide practice of the extended institution of
“darbazi people”. Such institutes as “the extended”,  “loyal and own” ones are the passed stages for the
royal court of the developed medieval époque.

Summary

Based on the study and analysis of the available sources and literature about the king‚s “darbazi‚ we
may conclude that the so called “state darbazi”, the political body of aldermen did not exist in Georgia in the
11-13th centuries. The term “darbazi” which initially meant the palace did not obtain another meaning. We
think the use of the terms “state darbazi”, “darbazi sitting”, “darbazi member”, or “darbazi full member” in
our literature is mistakenly. “Darbazi” is the same as the king‚s palace. Subject to the forgoing we can
provide the following summary:

1. In Georgia of the 11-13th centuries the political authority of aldermen, the so called “state darbazi”
did not exist. The term “darbazi‚ which initially meant the palace had obtained no other meaning.

2. In 11-13th centuries “darbazi” meant the king‚s court. Any other definition of this term is not
confirmed in the sources: the so called “state darbazi” which members allegedly were the governors and
princes did not exist.

3. At the palace - “darbazi” existed no other “darbazi” – the advisory organization of the aldermen.
4. The term “darbazi people” implies the palace staff without differentiation, from the top officials to

the gentry and craftsmen. At the same time, this term should be special and did cover the governors and
ecclesiastics.

5. The country was ruled from the king‚s “bed” department which represented the main political
institution of the palace.

6. The administration of the royal domain and the palace was undertaken by the “higher” authority.

60 I. Antelava, Studies in Socio-Political History of Georgia of 11-14th Centuries, Tbilisi, 1980, p. 148.
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sisxlis samarTlis saproceso kodeqsis

komentari

saqarTvelos uzenaesi sasamarTlos Tavmjdomaris
moadgilis‚ sisxlis samarTlis saqmeTa palatis Tavmjdomaris
zaza meiSvilisa da Tbilisis saapelacio sasamarTlos
sagamoZiebo kolegiis Tavmjdomaris omar jorbenaZis
TanaavtorobiT gamoica saqarTvelos sisxlis samarTlis
saproceso kodeqsis komentari.

qarTul saproceso samarTalSi dRemde ar arsebobda
sisxlis samarTlis procesis komentari‚ Tu ar CavTvliT
calkeul sakiTxze gamocemul wignebs‚ romlebic ZiriTadad
mecnierul-Teoriul kvlevas warmoadgenda.

avtorebs detalurad‚ srulyofilad aqvT Seswavlili
da gaanalizebuli sisxlis samarTlis saproceso kodeqsis
yoveli muxli. isini‚ rogorc praqtikosi iuristebi‚
komentarSi Teoriul masalasTan erTad iyeneben im praqtikul
gamocdilebas‚ rac mosamarTled mravalwliani muSaobis
Sedegad daugrovdaT.

avtorTa mier gaweul udides SromasTan (wigni 1000
gverdiania) erTad aRsaniSnavia isic‚ rom wigni gamocemulia
umaRles poligrafiul doneze.

wigni gaTvaliswinebulia sisxlis samarTlis procesiT
dainteresebuli nebismieri piris‚ maT Soris _
studentebisaTvis‚ romlebic dRemde gamoTqvamdnen samarTlian
sayvedurs aseTi komentaris ararsebobis gamo.

wigni daibeWda gamomcemloba `sezanSi~.

axali wignebiaxali wignebiaxali wignebiaxali wignebiaxali wignebi



 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2 marTlmsajuleba, 2007, #2

297

saqarTvelos uzenaesma sasamarTlom gamosca uzenaesi
sasamarTlos didi palatis gadawyvetilebebSi gamoyenebul
normaTa ganmartebani.

ganmartebebi Seexeba yvela im gadawyvetilebas‚ romlebic
didma palatam gamoitana 2001-2006 wlebSi.

wigni gankuTvnilia saqarTvelos mosamarTleebisaTvis.

saqarTvelos uzenaesma sasamarTlom gamosca profesor
eva gociriZis wigni `sicocxlis uflebis dacva adamianis
uflebaTa evropuli konvenciis mixedviT~.

wignSi mimoxilulia `adamianis uflebaTa da ZiriTad
TavisuflebaTa dacvis (evropuli) konvenciis~ me-2 muxlis
gamoyenebasTan dakavSirebuli problemebi; axsnilia‚ Tu raSi
gamoixateba sicocxlis uflebasTan mimarTebiT saxelmwifos
pozitiur da negatiur valdebulebaTa arsi; yuradReba
gamaxvilebulia patimarTa sicocxlis dacvis valdebulebasa
da Zalis gamoyenebis ̀ absoluturi aucileblobis~ Sefasebaze.

calkea ganxiluli ori SedarebiT avtonomiuri sakiTxi
– icavs Tu ara konvenciis me-2 muxli evTanaziisa da
fetusis sicocxlis uflebebs.

avtors wignSi gaanalizebuli aqvs `mokvdinebasTan~
dakavSirebuli adamianis uflebaTa evropuli sasamarTlos
praqtika. es gadawyvetilebebi safuZvlianadaa Seswavlili
da Sefasebuli. daskvnis saxiT Camoyalibebuli avtoriseuli
mosazrebebi saintereso da gasaTvaliswinebeli iqneba ara
marto qarTuli‚ aramed evropuli marTlmsajulebisTvisac.

didi palatis gadawyvetilebebSi gamoyenebul

normaTa ganmartebebi

sicocxlis uflebis dacva adamianis uflebaTa

evropuli konvenciis mixedviT
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profesor besarion zoiZis avtorobiTa da germaniis
teqnikuri TanamSromlobis sazogadoebis (GTZ) daxmarebiT
gamovida wigni ̀ sakonstitucio kontroli da RirebulebaTa
wesrigi saqarTveloSi~.

erTgvar tradiciad iqca‚ rom cnobili mecnieri‚ pedagogi
da mosamarTle batoni besarion zoiZe yovel wels erT
wigns mainc gamoscems.

axali wigni warmoadgens saqarTvelos sakonstitucio
sasamarTlos daarsebidan (1996w.) aTi wlis manZilze
Seqmnili precedentebis monografiuli Seswavlis pirvel
mcdelobas. isini gaanalizebulia aratradiciuli sistemiTa
da formiT. yuradReba gamaxvilebulia sakonstitucio
sasamarTlos wvlilze axali samarTlebrivi Rirebulebis
damkvidrebis saqmeSi.

wignis didi nawili exeba samarTlebrivi wesrigisa da
samarTlebrivi usafrTxobis problemebs; sakonstitucio
sasamarTlos rols kerZo samarTlis ganviTarebaSi da a.S.
wigni moicavs aseve saqarTvelos konstituciis im muxlebis
komentars‚ romelic am sakiTxebs exeba.

besarion zoiZe am originaluri TvalsazrisiT Seqmnil
naSroms uZRvnis student axalgazrdobas . wigni
rekomendebulia saswavlo procesSi gamosayeneblad‚ Tumca
masSi mocemulia avtoriseuli mravali debuleba‚ romlebic
gansakuTrebiT dRes aucileblad gamoadgebaT sasamarTlo
procesis monawileebs sasamarTlo reformis warmatebiT
dasrulebasa da sasamarTlos rolis Semdgom amaRlebaSi.

profesor besarion zoiZis wigni erTgvari ̀ gzavnilia~
m eore aTwleulSi g adasuli sa konstitucio
sasamarTlosaTvis‚ raTa kidev ufro amaRldes pirveli aTi
wlis manZilze miRweuli damoukideblobisa da evropul
samarTalTan harmonizaciis done.

sakonstitucio kontroli da RirebulebaTa

wesrigi saqarTveloSi

axali wignebiaxali wignebiaxali wignebiaxali wignebiaxali wignebi
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gamomcemloba ̀ meridianma~ ivane javaxiSvilis saxelobis
Tbilisis saxelmwifo universitetis iuridiuli fakultetis
profesor-maswavlebelTa avtorobiT (g.tyeSeliaZe‚ n.Todua‚
m.ivaniZe‚ g.mamulaSvili‚ g.naWyebia‚ g.xuroSvili‚ n.gvenetaZe‚
i.dvaliZeb a.gabiani) gamosca sisxlis samarTlis zogadi
nawilis saxelmZRvanelo.

naSromSi ganxilulia sisxlis samarTlis zogadi
nawilis Teoriis fundamenturi cnebebi da institutebi‚
sisxlissamarTlebrivi pasuxismgeblobis damafuZnebeli‚
gamomricxveli da Semamsubuqebeli garemoebani‚ sasjelis
miznebi‚ saxeebi da sxv.

saxelmZRvanelo gankuTvnilia iuridiuli fakultetis
studentebisa da sisxlis samarTlis TeoriiT dainteresebuli
pirebisaTvis.

sisxlis samarTlis zogadi nawili
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avtorTa sayuradRebod!avtorTa sayuradRebod!avtorTa sayuradRebod!avtorTa sayuradRebod!avtorTa sayuradRebod!

JurnalSi gamosaqveyneblad warmodgenili naSromis Sinaarsi uSualod unda
ukavSirdebodes mis saTaurs.

saredaqcio kolegia naSroms dasabeWdad iRebs Temis aqtualobis‚ misi damuSavebis
xarisxisa da saqarTveloSi samarTlis ganviTarebaze SesaZlo gavlenis gaTvaliswinebiT.

naSromi warmodgenili unda iyos nabeWdi da eleqtronuli versiebiT‚ qarTul
enaze, doqtorantebisaTvis – qarTul da inglisur enebze. sxva avtorebs Targmanis
nacvlad SeuZliaT, qarTul teqstTan erTad warmoadginon inglisurenovani reziume.

qarTuli teqsti akrefili unda iyos ̀ AcadNusx~@an ̀ LitNusx-Si~‚ xolo inglisuri
_ `Times New Roman-Si~; Sriftis zoma – 11‚ sqolio _ 8; sqolio unda aikrifos
`Footnote~-iT. xazebs Soris daSoreba _ erTi erTeuli. doqtorantebis mier warmodgenili
naSromis moculoba unda iyos 10-12 gverdi. sxva saxis naSromi ar unda aRematebodes
12 gverds.

gadawyvetilebas naSromis gamoqveynebis‚ gamoqveynebaze uaris Tqmis an Sesworebis
Sesaxeb iRebs saredaqcio kolegia, romelic uflebas itovebs‚ mosTxovos avtors,
Seitanos Sesworebebi‚ damatebebi naSromSi; uari Tqvas an gadados misi gamoqveyneba,
Seasworos enobrivad da daxvewos stilisturad.

gamosaqveyneblad warmodgenili naSromi sarecenziod egzavneba avtorisaTvis anonim
or mecniers. Tu erTi recenzia iqneba uaryofiTi, naSromi ar gamoqveyndeba, xolo
recenziis warmoudgenloba ar CaiTvleba uaryofiT recenziad.

warmodgenil naSromSi saavtoro uflebis darRvevis SemTxvevaSi pasuxismgebelia
avtori.

Jurnali `marTlmsajuleba~ uflebas itovebs, gamoiyenos gamoqveynebuli naSromi
avtoris nebarTvisa da misTvis honoraris gadaxdis gareSe.

avtoris Sexedulebebi‚ daskvnebi da ganmartebebi SeiZleba ar emTxveodes Jurnalis
ZiriTad pozicias.


