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saqmeze jalo germaniis winaaRmdeg,

adamianis uflebaTa evropuli sasamarTlos didma palatam Semdegi Se-
madgenlobiT:

lucius vildhaberi, Tavmjdomare
xristos rozakisi,
nikola bratca,
boStian m. zupanCiCi,
georg resi,
jovani bonelo,
lucius kafliSi,
ireneu kabral bareto,
mati pelonpiaia,
andras baka,
rait maruste,
sneJana botuCarova,
xavier borego borego,
elizabet fura-sandstromi,
alvina giulumiani,
hanlar hajievi,
ian sikuta, mosamarTleebi 
da
klorens earli, seqciis registratori,

moiTaTbira daxurul kars miRma 2005 wlis 23 noembers da 2006 wlis 10 
maiss, gamoitana da 2006 wlis 10 maiss daamtkica Semdegi gadawyvetileba: 
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procedura

1. saqmes safuZvlad daedo ganacxadi # 54810/00, romelic siera leo-
nes moqalaqem b-nma abu baqa jalom (SemdgomSi `ganmcxadebeli~) germaniis 
federaciuli respublikis winaaRmdeg sasamarTloSi Seitana 2000 wlis 
30 ianvars, adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis kon-
venciis (SemdgomSi `konvencia~) 34-e muxlis Sesabamisad.

2. ganmcxadebels warmoadgenda b-ni u. buSi, ratingenis praqtikosi 
advokati. germaniis mTavrobis (SemdgomSi `mTavroba~) interesebs icavda 
saxelmwifo warmomadgeneli b-ni k. stoltenbergi, saxelmwifo mdivnis 
TanaSemwe (Ministerialdirigent), xolo mogvianebiT q-ni a. vitling-fogeli - 
saxelmwifo mdivnis TanaSemwe (Ministerialdirigent).

3. ganmcxadebeli saxeldobr amtkicebda, rom narkotikebTan dakavSi-
rebul samarTaldarRvevaze mtkicebulebis mosapoveblad Rebinebis ga-
momwvev saSualebaTa ZaldatanebiT gamoyeneba Seesabameboda konvenciis 
me-3 muxliT akrZalul araadamianur da Rirsebis Semlaxvel mopyrobas. 
igi aseve acxadebda, rom saqmis sasamarTlo ganxilvaze am ukanonod mopo-
vebuli mtkicebulebis gamoyenebiT dairRva misi konvenciis me-6 muxliT 
garantirebuli samarTliani sasamarTlo ganxilvis ufleba. 

4. ganacxadi gadaeca sasamarTlos mesame seqcias. 2004 wlis 26 oqtom-
bers igi gamocxadda nawilobriv dasaSvebad imave seqciis palatis ga-
dawyvetilebiT, Semdegi SemadgenlobiT: Tavmjdomare - ireneu kabral 
bareto, mosamarTleebi - georg resi, lucius kafliSi, riza Turmeni, 
boStian m. zupanCiCi, margarita caca-nikolovska, alvina giulumiani da 
seqciis registratori, vinsent bergeri.

5. 2005 wlis 1 Tebervals palatam saqme gansaxilvelad gadaabara did 
palatas, rac arc erT mxares ar gauprotestebia (konvenciis 30-e muxli 
da sasamarTlos reglamentis 72-e muxli).

6. didi palatis Semadgenloba ganisazRvra konvenciis 27-e muxlis me-2 
da me-3 punqtebisa da sasamarTlos reglamentis 24-e muxlis debulebaTa 
Tanaxmad. georg resma, romlis uflebamosileba amoiwura 2004 wlis 31 
oqtombers, ganagrZo saqmis ganxilva (konvenciis 23-e muxlis me-7 punqti 
da [sasamarTlos reglamentis] 24-e muxlis me-4 punqti). Jan-pol kosta, 
riza Turmani da margarita caca-nikolovska, romelTac ar SeeZloT mos-
menebSi monawileoba, Caanacvles andras bakam, jovani bonelom da ian siku-
tam ([sasamarTlos reglamentis] 24-e muxlis me-2(a) punqti da me-3 punqti). 
saboloo ganxilvisas alternatiulma mosamarTlem sneJana botuCarovam 
Caanacvla liliana miioviCi, romelsac aRar SeeZlo saqmis Semdgom ganxil-
vaSi monawileoba ([sasamarTlos reglamentis] 24-e muxlis me-3 punqti).

7. ganmcxadebelma da mTavrobam, Tavis mxriv, warmoadgines SeniSvnebi 
saqmis arsebiT mxareebze.

8. mosmena gaimarTa sajarod strasburgSi, 2005 wlis 23 noembers ([sa-
samarTlos reglamentis] 59-e muxlis me-3 punqti) adamianis uflebaTa 
SenobaSi.
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sasamarTlos winaSe wardgnen:

(a) mTavrobis mxridan:

q-ni a. vitling-fogeli, 
saxelmwifo mdivnis TanaSemwe (Ministerialdirigent), saxelmwifo warmomad-

geneli,
b-ni h. briukneri, mTavari saxelmwifo mrCeveli (Oberregierungsrat),
q-ni k. kreisi, prokurori (Staatsanwältin),
b-ni i. klaasi, ufrosi prokurori (Oberstaatsanwalt),
b-ni k. piuSeli, profesori (hamburgis sasamarTlo medicinis institu-

ti. Institut für Rechtsmedizin Hamburg),
b-ni h. kiorneri, ufrosi prokurori (Oberstaatsanwalt),

(b) ganmcxadeblis mxridan:

b-ni u. buSi, advokati (Rechtsanwalt),
b-ni a. buSi, marTvis konsultanti (Unternehmensberater) mrCeveli.
sasamarTlom moismina b-n a. buSisa da q-n viteling-fogelis mimarTve-

bi da pasuxebi, aseve b-n piuSelis pasuxi maT mimarT dasmul SekiTxvaze.

faqtebi

I. saqmis garemoebebi

9. ganmcxadebeli daibada 1965 wels da cxovrobs q. kolonSi (germania).
10. mxareTa mier warmodgenili saqmis faqtebi SeiZleba Semdegnairad 

Sejamdes:

A. sagamoZiebo moqmedebebi

11. 1993 wlis 29 oqtombers samoqalaqo tansacmelSi Cacmulma policie-
lebma SeniSnes, rom ganmcxadebelma, sul cota, or sxvadasxva viTarebaSi, 
piridan gamoiRo mcire zomis celofnis paketi (e.w. `bubble~ [eqstazis tipis 
narkotikis konteineris Jargonuli dasaxeleba]) da gadasca sxva pirs fulis 
sanacvlod. policiis oficrebi darwmunebulni iyvnen, rom am paketebSi mo-
Tavsebuli iyo narkotikuli nivTierebebi. maT gadawyvites ganmcxadeblis 
dapatimreba, ris Sedegadac man gadaylapa pirSi Senaxuli meore paketi.

12. policiis oficrebma ganmcxadebels ver aRmouCines raime saxis 
narkotiki. imis gaTvaliswinebiT, rom Semdgom gaWianurebas SeeZlo xeli 
SeeSala gamoZiebis warmarTvisaTvis, sazogadoebrivma prokurorma brZana, 
eqimis daxmarebiT ganmcxadeblisTvis miecaT Rebinebis gamomwvevi saSua-
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lebebi (Brechmittel), raTa am gziT amoeRoT paketis [sxeulidan] (Exkorporation).
13. ganmcxadebeli gadaiyvanes viupertal-elberfeldis (Wuppertal-El-

berfeld) saavadmyofoSi. mTavrobis Tanaxmad, eqimma, romelsac unda mieca 
Rebinebis gamomwvevi saSualeba, ganmcxadebels gamohkiTxa misi janmrTe-
lobis mdgomareobis Sesaxeb (e.w. anamnezi - janmrTelobis mdgomareobis 
Sesaxeb saerTo suraTis Sedgena zepiri gamokiTxvis gziT). ganmcxade-
belma es gaaprotesta da aRniSna, rom eqims misTvis ar dausvams kiTxve-
bi. ramdenadac ganmcxadebelma uari Tqva Rebinebis gamomwvevi Sesabamisi 
medikamentis miRebaze, oTxma policielma igi Zirs daagdo da gaakava. 
amis Semdeg eqimma mas ZaliT gaukeTa zondi cxvirSi da misi meSveobiT 
SeuSva marilis xsnari da ipekakunas (e.w. amosaRebinebeli fesvi - ipeca-
cuanha) nayeni. amasTan, eqimma mas gaukeTa apomorfini (apomorphine), sxva 
saxis amosaRebinebeli preparati, miRebuli morfinidan. saboloo jamSi, 
ganmcxadebelma amoiRo erTi paketi 0.2182 grami kokainis SemcvelobiT. 
dakavebisa da saavadmyofoSi gadayvanidan daaxloebiT saaT-naxevarSi gan-
mcxadebeli daaTvaliera eqimma da patimrobisaTvis vargisad cno.

14. amosaRebinebeli saSualebebis miRebidan ori saaTis Semdeg, rodes-
ac mas sakanSi ewvia policia, ganmcxadebelma, romelic, rogorc aRmoCn-
da, ar laparakobda germanulad, damtvreuli inglisuriT ganacxada, rom 
igi Zalian daRlili iyo imisTvis, rom gaekeTebina gancxadeba savaraudo 
kanondarRvevaze.

15. viupertalis saqalaqo sasamarTlos gacemuli dakavebis brZanebis 
Tanaxmad, 1993 wlis 30 oqtombers ganmcxadebels winaswari patimroba 
Seefarda.

16. ganmcxadebeli amtkicebda, rom mis mimarT gamoyenebuli zomebidan 
momdevno sami dRis ganmavlobaSi mas SeeZlo mxolod wvnianis miReba, xolo 
zondis SeyvaniT gamowveuli Wrilobis gamo cxviridan sisxldena or kviras 
gaugrZelda. es gaaprotesta mTavrobam da aRniSna, rom ganmcxadebelma ver 
SeZlo sakuTari braldebis damadasturebeli samedicino cnobis warmodgena. 

17. Rebinebis gamomwvevi saSualebebis miRebidan orTvenaxevris Sem-
deg, ganmcxadebels cixis saavadmyofoSi gastroskopia gaukeTes, radgan 
is uCioda gangrZobiT tkivils kuWis zeda areSi. mas daudginda saylapa-
vis qveda aris gaRizianeba, gamowveuli kuWis wvenis amodinebiT. es md-
gomareoba samedicino daskvnam pirdapir ar daukavSira amosaRebinebeli 
preparatebis iZulebiT miRebas. 

18. ganmcxadebeli cixidan gaaTavisufles 1994 wlis 23 marts. igi 
acxadebda, rom amosaRebinebeli preparatebis iZulebiT miRebis Sedegad 
gamowveuli kuWis gaRizianebis gamo, mas mouwia Semdgomi samedicino 
mkurnalobis gavla. mas ar warmoudgenia samedicino mkurnalobis dama-
dasturebeli raime dokumenti. Tavis mxriv, mTavroba amtkicebda, rom 
ganmcxadebels ar gauvlia aranairi mkurnaloba.

B. samarTalwarmoebebi erovnul sasamarTloSi

19. 1993 wlis 20 dekembers viupertalis saqalaqo sasamarTloSi war-
modgenil argumentaciaSi ganmcxadebelma, romelsac mTeli samarTa-
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lwarmoebisas warmoadgenda advokati, gaaprotesta Rebinebis gamomwvevi 
saSualebebis gamoyenebiT miRebuli mtkicebulebis gamoyeneba saqmis sa-
samarTlo ganxilvaze, radgan aRniSnuli meTodi miiCnia ukanonod. misi 
sxeulis dazianeba mohyva kokainis Semcveli paketis sxeulidan amoRebas 
iZulebiTi Rebinebis gziT, raSic igi adanaSaulebda policiis oficrebsa 
da eqims, romlebmac es samsaxurebrivi movalobis Sesrulebisas gaake-
Tes (Körperverletzung im Amt). toqsikuri nivTierebebis gamoyeneba ikrZaleba 
sisxlis samarTlis saproceso kodeqsis 136-e (a) muxlis ZaliT (ix. qvemoT 
34-e punqti). maT moaxdines ganmcxadeblis fizikuri funqciebiT manipu-
lireba, rodesac organizmis aqtivobis provocireba gamoiwvies tvinisa 
da sxeulis makontrolebeli reaqciebis daTrgunvis xarjze. nebismier 
SemTxvevaSi, Rebinebis gamomwvevi saSualebebis gamoyeneba iyo arapro-
porciuli zoma da, Sesabamisad, dauSvebeli sisxlis samarTlis saproce-
so kodeqsis 81-e (a) muxliT (ix. qvemoT punqtebi 33 da 35-40). savaraudo 
samarTaldarRvevis mtkicebulebis miReba SesaZlebeli iqneboda mas Se-
mdeg, rac paketi bunebrivad gaivlida misi kuWnawlavis sistemas. garda 
amisa, ganmcxadebeli amtkicebda, erTaderTi dasaSvebi meTodi iqneboda 
sisxlis samarTlis saproceso kodeqsis 81-e (a) muxliT gaTvaliswinebu-
li kuWis gamorecxva.

20. 1994 wlis 23 marts viupertalis saqalaqo sasamarTlom ganmcxade-
beli braleulad cno narkotikebiT ukanono vaWrobaSi da miusaja piro-
biTi msjavri erTi wlis vadiT da saprobacio zedamxedveloba. sasamarT-
lom ukuagdo dacvis argumenti, rom sisxlis samarTlis saproceso ko-
deqsis 81-e (a) muxlis Tanaxmad, amosaRebinebeli saSualebis gamoyeneba 
iyo araproporciuli zoma sul raRac 0.2 grami kokainis Semcveli pake-
tis amosaRebad.

21. ganmcxadebelma gaasaCivra gadawyvetileba.
22. 1995 wlis 17 maiss viupertalis saolqo sasamarTlom ZalaSi dato-

va ganmcxadeblis msjavrdeba, magram pirobiTi patimrobis vada Seamci-
ra eqvs Tvemde. sasamarTlom aseve brZana ganmcxadeblis dakavebis dros 
amoRebuli 100 germanuli markis, rogorc ori narkotikuli paketis ga-
yidvidan miRebuli Semosavlis, konfiskacia (Verfall).

23. saolqo sasamarTlom misaReb mtkicebulebad cno prokuroris 
brZanebis safuZvelze [xelovnurad] gamowveuli RebinebiT amoRebuli 
kokainis paketi. am zomas mimarTes, raTa saqmis Semdgom gaWianurebas 
xeli ar SeeSala gamoZiebis warmarTvisaTvis. sisxlis samarTlis sapro-
ceso kodeqsis 81-e (a) muxlis Tanaxmad, sadavo nivTierebebis gamoyeneba, 
maSinac ki, rodesac es ewinaaRmdegeba eWvmitanilis nebas, kanonieria. 
proceduris aucilebloba gamowveuli iyo narkotikebiT ukanono vaWro-
bis mtkicebulebis SesanarCuneblad. procedura Caatara eqimma, Tanac 
medicinis mecnierebis wesebis Sesabamisad. bradlebulis janmrTeloba 
safrTxis qveS ar damdgara da daculi iyo proporciulobis principi.

24. ganmcxadebelma xsenebuli gadawyvetilebis samarTlebrivi aspe-
qtebi gaasaCivra. saxeldobr, igi amtkicebda, rom sisxlis samarTlis sa-
proceso kodeqsis 81-e (a) muxli ar iZleva Rebinebis gamomwvevi saSuale-
bebis moxmarebis uflebas, radgan igi ar uSvebs sicocxlisaTvis saSiSi 
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preparatebis miRebas saxifaTo meTodebis gamoyenebiT. amasTan, 81-e (a) 
muxli krZalavs iseT zomebs, rogoricaa es sadavo SemTxveva, rodesac 
eWvmitanili faqtobrivad aiZules, aqtiuri wvlili Seetana Tavis msja-
vrdebaSi. ganmcxadebelma aseve ganacxada, rom am sadavo zomam daarRvia 
konstituciis 1-li da me-2 muxlebi (Grundgesetz - ix. qvemoT punqtebi 31-
32) da, kerZod, ugulebelyo adamianuri Rirsebis pativiscemis ufleba.

25. 1995 wlis 19 seqtembers diuseldorfis saapelacio sasamarTlom 
ukuagdo ganmcxadeblis saCivari. man daaskvna, rom saolqo sasamarTlos 
gadawyvetileba ar Seicavda araviTar samarTlebriv Secdomas, romelic 
zians miayenebda braldebuls.

26. ganmcxadebelma saCivari Seitana federalur sakonstitucio sa-
samarTloSi. igi kvlav amtkicebda, rom amosaRebinebeli saSualebebis 
gamoyeneba iyo araproporciuli zoma sisxlis samarTlis saproceso ko-
deqsis 81-e (a) muxlis Tanaxmad.

27. 1999 wlis 15 seqtembers federalurma sakonstitucio sasamarT-
lom ganmcxadeblis sakonstitucio saCivari gamoacxada dauSveblad qve-
mdebareobis principis Tanaxmad.

28. sasamarTlom miiCnia, rom amosaRebinebeli saSualebebis gamoyene-
ba, morfinis bazaze damzadebuli apomorfinis CaTvliT, wamowevs mniS-
vnelovan sakonstitucio sakiTxebs, kerZod, fizikuri xelSeuxeblobis 
uflebasa (konstituciis me-2 muxlis me-2 punqti - ix. qvemoT punqti 32) 
da proporciulobis principTan mimarTebiT, razec sisxlis samarTlis 
saqmeTa sasamarTloebs jer ar umsjeliaT.

29. federalurma sakonstitucio sasamarTlom daadgina, rom ganmcxa-
debels ar gamouyenebia mis xelT arsebuli SidasamarTlebrivi dacvis 
yvela saSualeba (alle prozessualen Möglichkeiten), raTa gaesaCivrebina es zoma 
sisxlis samarTlis saqmeTa sasamarTloebSi da amiT Tavidan aecilebina 
konstituciis me-2 muxlis me-2 punqtis pirvel winadadebaSi (um eine Ver-
kennung von Bedeutung und Tragweite des Grundrechts des Art. 2 Abs. 2 Satz 1 GG zu 
verhindern) gadmocemuli ZiriTadi uflebis mTavari azris ugulebelyofa.

30. man agreTve ganacxada, rom amosaRebinebeli saSualebebis gamoyeneba ar 
warmoSobs raime principul winaaRmdegobas arc konstituciis 1-li muxlis 
1-li punqtiT dacul adamianuri Rirsebis pativiscemasTan, arc TviTinkri-
minaciis sawinaaRmdego principTan, romelic garantirebulia konstituciis 
me-2 muxlis 1-li punqtiT, 1-li muxlis 1-l punqtTan erTobliobaSi. 

II.	 Sesabamisi erovnuli, SedarebiTi da saerTaSoriso 
samarTali da praqtika

1. erovnuli kanonmdebloba da praqtika

(a) konstitucia

31. konstituciis 1-li muxlis 1-l punqtSi naTqvamia:
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`adamianis Rirseba xelSeuxebelia. sajaro xelisuflebis yvela organo 
valdebulia, pativi sces mas da daicvas igi~. 

32. gansaxilvel sakiTxTan mimarTebiT, me-2 muxli iTvaliswinebs Semdegs:

`1. yvelas unda hqondes Tavisufali pirovnuli ganviTarebis ufleba im 
pirobiT, rom isini ar Seexebian sxvaTa uflebebs an daarRveven konstitu-
ciur wesrigs an moralur kanonebs [Sittengesetz].

2. yvelas aqvs sicocxlisa da xelSeuxeblobis ufleba. ...~

(b) sisxlis samarTlis saproceso kodeqsi

33. gansaxilvel sakiTxTan mimarTebiT, sisxlis samarTlis saproceso 
kodeqsis 81-e (a) muxli ambobs:

`1. braldebulis samedicino Semowmebis brZaneba SeiZleba gaices samar-
TalwarmoebisTvis relevanturi faqtebis dadgenis mizniT. am mxriv, Se-
mowmebis mizniT, SesaZlebelia sisxlis analizis aReba da sxva fizikuri 
Careva eqimis mxridan, medicinis mecnierebis wesebis Sesabamisad, bralde-
bulis Tanxmobis gareSe.

2. amgvari brZanebis gacemis uflebamosileba kanonis farglebSi aqvs mo-
samarTles, xolo im SemTxvevebSi, rodesac gaWianurebas SeuZlia safrTxe 
Seuqmnas samedicino Semowmebis warmarTvas, es ufleba eniWeba prokura-
turas an mis damxmare oficialur pirebs ...~

34. dakiTxvis akrZaluli meTodebis Sesaxeb (verbotene Vernehmungsmetho-
den) sisxlis samarTlis saproceso kodeqsis 136-e (a) muxli ambobs:

`1. braldebulis mier gadawyvetilebis miRebisa da sakuTari nebis ga-
moxatvis Tavisufleba ar unda SeizRudos arasaTanado mopyrobiT, miz-
nobrivi dauZlurebiT, fizikuri CareviT, medikamentebis gamoyenebiT, 
wamebiT, motyuebiT an hipnoziT. Zalmomreobis gamoyeneba dasaSvebia im-
denad, ramdenadac amas uSvebs sisxlis samarTlos saproceso kodeqsi. 
unda aRikveTos braldebulis daSineba sisxlis samarTlis saproceso ko-
deqsiT dauSvebeli zomebiT, an warmatebis Sansis dakargviT, rasac iTva-
liswinebs wesdeba. 

2. ar unda daiSvas zomebi, romlebic aqveiTeben braldebulis maxsovro-
bas an gagebas da mocemulobis aRqmas [Einsichtsfähigkeit]. 

3. akrZalvebi 1-li da me-2 qvepunqtebis ZaliT unda moqmedebdes maSinac, ro-
desac braldebuli ganacxadebs Tanxmobas [SemoTavazebul zomebze]. am akr-
ZalvaTa darRveviT mopovebuli Cvenebebi ar miiReba [mtkicebulebad], miuxe-
davad imisa, rom braldebuli, SesaZloa, Tavad daeTanxma maT gamoyenebas.~ 

35. germaniis sisxlis samarTlis sasamarTloebi da Teoretikosi iu-
ristebi ver Tanxmdebian imaze, Tu ramdenad iZleva sisxlis samarTlis 
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saproceso kodeqsis 81-e (a) muxli amosaRebinebel saSualebaTa gamoyene-
bis uflebamosilebas eWvmitanil narkomovaWresTan mimarTebiT, romel-
mac dapatimrebis dros gadaylapa narkotikebi.

36. germaniis saapelacio sasamarTloTa umetesobis SexedulebiT (ix. inter 
alia bremenis saapelacio sasamarTlos 2000 wlis 19 ianvris gadawyvetileba, 
NStZ-RR 2000 w. gv. 270, da berlinis saapelacio sasamarTlos 2000 wlis 28 
martis gadawyvetileba, JR 2001 w. gv. 162-64), SesaZlebelia sisxlis samarT-
lis saproceso kodeqsis 81-e (a) muxlis gamoyeneba samarTlebriv bazad, 
amgvar viTarebebSi amosaRebinebel saSualebaTa gamoyenebisaTvis. 

37. magaliTisTvis, zemoxsenebul gadawyvetilebaSi berlinis saapela-
cio sasamarTlos mouwia emsjela saqmeze, sadac eWvmitanili narkomo-
vaWre daTanxmda mieRo ipekakunas nayeni mas Semdeg, rac mas daemuqrnen 
nayenis organizmSi SeyvaniT cxviris zondis meSveobiT, Tuki igi uars 
ganacxadebda preparatis miRebaze. sasamarTlom daaskvna: 

`sisxlis samarTlis saproceso kodeqsis 81-e (a) muxlis 1-li punqtis pirve-
li winadadebis Tanaxmad, braldebulis samedicino Semowmebis brZaneba Sei-
Zleba gaices samarTalwarmoebisTvis relevanturi faqtebis dasadgenad.... 

(a) momCivanis Sexedulebisagan gansxvavebiT, samarTalmcodneebi faqto-
brivad erTsulovnad Tanxmdebian, rom xsenebuli debulebis gagebiT, 
braldebulis mier gadaylapuli narkotikebis amosaRebad amosaRebinebe-
li saSualebebis gamoyeneba moicavs fizikur Carevas (ix. HK-Lemke, StPO, 
me-2 gamocema, punqti 9; Dahs in Löwe Rosenberg, StPO, 24-e gamocema, punqti 16; 
KK-Senge, StPO, me-4 gamocema, punqtebi 6, 14; ix. sisxlis samarTlis sapro-
ceso kodeqsis 81-e (a) muxlTan dakavSirebiT, Rogall, SK StPO, 81-e (a) muxli, 
punqti 48 da NStZ 1998 w. gv. 66-67, da Schaefer, NJW 1997 w. gv. 24-37 da a.S. 
gansxvavebiT - frankfurtis saapelacio sasamarTlo, NJW 1997 w. gv. 1647 
Weßlau-s komentariT, StV 1997 w. gv. 341).

amgvari Careva aseve ar laxavs konstituciis 1-li muxlis 1-li punqtiT 
dacul adamianis Rirsebas, an amave muxlis konteqstSi ganxiluli konsti-
tuciis me-2 muxlis 1-li punqtiT garantirebul TviTinkriminaciis sawi-
naaRmdego princips. konstituciis me-2 muxlis me-2 punqtis mesame wina-
dadebis Tanaxmad, am ZiriTad uflebebSi Careva dasaSvebia, Tu amas aqvs 
kanoniT dadgenili safuZveli. federalurma sakonstitucio sasamarT-
lom rig SemTxvevebSi ukve daaskvna, rom rogorc parlamentis mier dad-
genili sakanonmdeblo norma, sisxlis samarTlis saproceso kodeqsis 81-e 
(a) muxli akmayofilebs am moTxovnas ... metic, man ufro konkretulad 
daaskvna, rom amosaRebinebeli saSualebebis gamoyeneba xsenebul debule-
baze dayrdnobiT ar ewinaaRmdegeba konstituciis arcerT princips (ix. 
federaluri sakonstitucio sasamarTlo, StV 2000 w. gv. 1 - gadawyvetile-
ba winamdebare saqmeze). Sesabamisad, man ar CaTvala saWirod, detalurad 
ganexila frankfurtis (mainis) saapelacio sasamarTlos mier gamoxatuli 
mosazreba (NJW 1997 w. gv. 1647-48), romelsac rig SemTxvevebSi iziareben 
Teoretikosi iuristebi (ix. Weßlau, StV 1997 w. gv 341-42), ... rom amosaRe-
binebel saSualebaTa gamoyeneba ubiZgebs braldebuls, wvlili Seitanos 
TviTinkriminaciaSi da aqtiurad gaakeTos is, rac ar surs, saxeldobr, 
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amoaRebinos xsenebuli sasamarTlo aseve ar iziarebs [frankfurtis saape-
lacio sasamarTlos] Sexedulebas, radganac braldebulis ufleba, dar-
Ces pasiuri, ar gulisxmobs, rom man [mamakaci an qali] moiTminos Careva, 
romelic mxolod ubiZgebs organizmis uneblie reaqciisadmi....

(e) ... xsenebuli sasamarTlo araa valdebuli, gadawyvitos, SeiZleba Tu 
ara amosaRebinebeli saSualebis gamoyenebiT miRebuli mtkicebulebis ga-
moyeneba, Tuki braldebulma uari Tqva Tavisi movaleobis Sesrulebaze, 
Segueboda [dawesebul] zomas, xolo misi winaaRmdegoba zondis cxviridan 
Seyvanaze gadailaxa fizikuri Zalis gamoyenebiT. winamdebare saqmeSi es sa-
kiTxi ar ganixileba ... saolqo sasamarTlom ... ganacxada, rom frankfurtis 
(mainis) saapelacio sasamarTlos mier dadgenil saqmis [faqtebze] dayrdno-
biT, isic gamoricxavda amoRebuli mtkicebulebis gamoyenebas am zomis aS-
karad araproporciuli xasiaTis gamo. Tumca, es cxadad da damajereblad 
aCvenebs, rom winamdebare saqmeSi faqtebi gansxvavebulia.”  

38. Tumca, Tavis 1996 wlis 11 oqtombris gadawyvetilebaSi frankfur-
tis (mainis) saapelacio sasamarTlom daadgina, rom sisxlis samarTlis 
saproceso kodeqsis 81-e (a) muxli ar iZleva amosaRebinebeli saSuale-
bebis gamoyenebis uflebamosilebas. saqme exeboda eWvmitanili narkomo-
vaWrisaTvis zedmeti doziT ipekakunas nayenis Seyvanasa ZaldatanebiT, 
cxviris aredan, zondis meSveobiT, da apomorfinis gakeTebas. sasamarT-
lom daaskvna: 

`sisxlis samarTlis saproceso kodeqsi ar faravs amosaRebinebel saSua-
lebaTa iZulebiTi gziT gamoyenebas. 81-e (a) muxlic ki ar amarTlebs amo-
saRebinebeli saSualebis iZulebiT miRebas. pirvelyovlisa, xsenebuli de-
bulebis mniSvnelobiT, amosaRebinebeli saSualebebis gamoyeneba ar aris 
arc samedicino Semowmeba, arc eqimis fizikuri Careva gamokvlevis mizniT. 
udavod, 81-e (a) muxlis ZaliT, SesaZloa, dasabuTdes ucxo sxeulebis Zie-
ba ... Tumca, amosaRebinebeli saSualeba misces ara ucxo sxeulebis saZie-
blad, aramed sagnis amosaRebad - romlis arseboba, sul cota, savaraudo 
iyo - raTa is SemdgomSi mtkicebulebad gamoeyenebinaT ... es mizani ufro 
ukavSirdeba sisxlis samarTlis saproceso kodeqsis 102, 94 muxlebis [da 
a.S.] farglebSi sagnis Ziebas an amoRebas, vidre samedicino Semowmebas ... 
- miuxedavad amisa, erTi SexedviT, es debulebebi SesaZlo zomis saxiT ar 
iTvaliswineben Zalismier Carevas pirad xelSeuxeblobaSi. ... 

meorec, braldebuli ar aris sisxlis samarTlis procesis sagani ... amosa-
Rebinebel saSualebaTa iZulebiTi gamoyeneba arRvevs e.w. pasiurobis prin-
cips [Grundsatz der Passivität], radganac misi mizania, aiZulos braldebuli, qme-
diTad gaakeTos is, risi gakeTebac mas ar surs, saxeldobr, aRebi# es arc 
sisxlis samarTlis saproceso kodeqsis 81-e (a) muxliTaa daSvebuli da arc 
Seesabameba braldebulis mdgomareobas sisxlis samarTlis procesSi. ...

Sesabamisad, sagamoZiebo organoTa mier gatarebuli RonisZiebebi aris 
ukanono Careva braldebulis xelSeuxeblobaSi (konstituciis me-2 
muxlis, 1-li punqtis pirveli winadadeba)....
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amosaRebinebel saSualebaTa iZulebiTi gamoyeneba, raime saxis samarTle-
brivi safuZvlis gareSe, aseve arRvevs valdebulebas, dacul iqnas adamia-
nis Rirseba da braldebulis zogadi pirovnuli uflebebi (konstituciis 
1-li muxlis 1-li punqti da me-2 muxlis 1-li punqti). ...

[am meTodiT] mtkicebulebis miRebis akrZalva da saqmis sxva garemoebebi 
ewinaaRmdegeba am mtkicebulebis sasamarTloSi gamoyenebas. ...~ 

39. mravali Teoretikosi iuristis Tanaxmad, sisxlis samarTlis 81-e 
(a) muxli iZleva amosaRebinebeli saSualebis gamoyenebis uflebas eWv-
mitanili narkomovaWreebis mimarT, mtkicebulebis mopovebis mizniT (ix. 
aseve 37-e punqtSi naxsenebi avtorebi). magaliTisTvis, am Sexedulebas 
iziarebs rogeli (Rogall) (NStZ 1998 w. gv. 66-68 da Systematischer Kommentar 
zur Strafprozeßordnung und zum Gerichtsverfassungsgesetz, miunxeni 2005 w. muxli 
81 a StPO, punqti 48) da kleinklexti (Kleinknecht) da maier-gesneri (Meyer-
Goßner) (StPO, 44-e gamocema, muxli 81(a), punqti 22 - amosaRebinebel sa-
SualebaTa gamoyeneba seriozul danaSaulebaTa Ziebisas).

40. Tumca, Teoretikos iuristTa Zalze didi nawili jerdeba im azrze, 
rom sisxlis samarTlis saproceso kodeqsi, saxeldobr, 81-e (a) muxli, ar 
iZleva amosaRebinebel saSualebaTa gamoyenebis uflebas. magaliTisTvis, 
am Sexedulebas iziarebs dalmaieri (Dallmeyer) (StV 1997 w. gv. 606-10, da 
KritV 2000 w. gv 252-59), romelsac miaCnia, rom 81-e (a) muxli ar iZleva Zie-
bis uflebas - gansxvavebiT samedicino Semowmebisagan - msjavrdebulis 
sxeuls SigniT. veters (Vetter) (Problemschwerpunkte des § 81a StPO - Eine Un-
tersuchung am Beispiel der Brechmittelvergabe im strafrechtlichen Ermittlungsverfahren, 
niuridi 2000 w. gv. 72-82, 161) miaCnia, rom cxviris aridan zondis meS-
veobiT amosaRebinebel saSualebaTa iZulebiTi gamoyeneba SeuTavsebelia 
medicinis mecnierebis wesebTan, aramarTlzomieria da SeuZlia ziani mia-
yenos msjavrdebulis janmrTelobas.

(c)		 medicinis eqspertTa mosazrebebi eWvmitanil narkomovaWreTa mimarT 
amosaRebinebel saSualebaTa iZulebiT gamoyenebaze

41. samedicino eqspertTa azrebi iyofa imasTan dakavSirebiT, Tu ram-
denad gamarTlebulia samedicino TvalsazrisiT amosaRebinebeli saSua-
lebis iZulebiT Seyvana cxviridan zondis meSveobiT. maSin, roca rig 
eqspertebs miaCniaT, rom amosaRebinebeli saSualebis gamoyeneba aucile-
belia eWvmitanilis janmrTelobis dasacavad, miuxedavad am ukanasknelis 
winaaRmdegobisa amgvari zomisadmi, sxvebi emxrobian mosazrebas, rom ase-
Ti qmedeba seriozul safrTxes uqmnis mocemuli piris janmrTelobas da, 
Sesabamisad, ar unda gamoiyenon.

42. is samedicino eqspertebi, romlebic emxrobian amosaRebinebel sa-
SualebaTa iZulebiT gamoyenebas, aRniSnaven, rom maSinac ki, rodesac es 
zoma, upirveles yovlisa, ar gamoiyeneba samedicino miznebisaTvis, mas 
amisda miuxedavad SeuZlia aRkveTos sicocxlisaTvis saSiSi SesaZlo in-
toqsikacia. gamomdinare iqidan, rom dapatimrebisas gadaylapul narko-
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tikTa SefuTulobis hermetuloba xSir SemTxvevaSi arasandoa, samedici-
no TvalsazrisiT, sasurvelia amosaRebinebel saSualebaTa gamoyeneba. 
amgvari meTodi warmoSobs mcire xifaTs maSin, rodesac ufro didi riski 
aRiZreba, roca narkotikebs saSualeba eZlevaT, organizmi datovon bu-
nebrivi gziT. gadaylapuli narkotikebis kuWidan amoReba SesaZlebelia 
erT, rig SemTxvevebSi ki, or saaTSi. amosaRebinebeli saSualebebis ga-
moyeneba usafrTxo da swrafi meTodia (rogorc wesi, amosaRebinebeli 
saSualeba Sedegs iRebs 15-dan 30 wuTSi) narkotikebiT vaWrobis danaSau-
lis mtkicebulebis amosaRebad, radgan iSviaTia, rom man ar gaamarTlos. 
miuxedavad imisa, rom zondis cxvirSi iZulebiT Seyvanam, SesaZloa, ga-
moiwvios tkivili, igi ar aris sicocxlisaTvis saSiSi, radgan gadaylapvis 
aqtis iZuleba SesaZlebelia saylapavSi moTavsebuli milis meqanikuri ga-
maRizianebliT (ix. inter alia, Birkholz, Kropp, Bleich, Klatt da Ritter, “Exkorporation 
von Betäubungsmitteln - Erfahrungen im Lande Bremen”, Kriminalistik 4/97, gv. 277-83). 

43. ipekakunas amosaRebinebel sirofs aqvs usafrTxoebis maRali done. 
SesaZlo gverdiTi movlenebi SeiZleba mxolod gamoixatos - Zilianobis, 
kuWis aSlis da gangrZobiTi Rebinebis formiT. iSviaTi, magram ufro se-
riozuli garTulebebi moicavs e.w. melori veisis sindroms (Mallory-Weiss 
syndrome) an aspiraciul pnevmonias. es SeiZleba moxdes, Tuki Sesabamis 
pirs [mamakacs an qals] gadatanili aqvs kuWis adreuli dazianebebi, an ar 
aris daculi amosaRebinebel saSualebaTa gamoyenebis wesebi - kerZod, 
rodesac pacienti srul mzadyofnaSia da gonzea - (ix. magaliTisTvis, 
zemoT citirebuli Birkholz, Kropp, Bleich, Klatt and Ritter da Ritter, gv. 278-81, 
da American Academy of Clinical Toxicology/European Association of Poisons Centres 
and Clinical Toxicologists, “Position Paper: Ipecac Syrup”, Journal of Toxicology, Clinical 
Toxicology, klinikuri toqsikologiis amerikis akademia / sawamlavebis cen-
trebisa da klinikuri toqsikologiis evropuli asociacia, `saangariSo 
moxseneba: ipekakuas nayeni~, toqsikologiis, klinikuri toqsikologiis 
Jurnali, 42-e tomi, # 2, 2004 w. gv. 133-34, saxeldobr, gv. 141).

44. is samedicino eqspertebi, romlebic gamodian amosaRebinebel sa-
SualebaTa iZulebiTi gamoyenebis winaaRmdeg, gansakuTrebiT aRniSnaven, 
rom aseT saSualebaTa iZulebiTi Seyvana cxviridan, zondis meSveobiT, 
Seicavs safrTxes janmrTelobisaTvis. miuxedavad imisa, rom sasurvelia, 
eWvmitanilis organizmidan narkotikebis SeZlebisdagvarad swrafi amo-
Reba, cxviris zondis an raime sxva Zalismieri meTodis gamoyeneba Sesa-
Zloa saxifaTo aRmoCndes, radgan arsebobs riski, rom gaixvritos Sefu-
Tuli paketi da gamoiwvios potenciurad fataluri Sedegi. metic, Tuki 
zondi aramarTebuladaa Seyvanili, siTxe SesaZloa gadaiRvaros filtve-
bSi da gamoiwvios gagudva. iZulebiTma amoRebinebam agreTve SeiZleba 
gamoiwvios amoRebuli masis sasuleSi gadacdena, rasac mosalodnelia, 
rom mohyveba gagudva an filtvebis gaRizianeba. Sesabamisad, amosaRebine-
beli saSualebebis iZulebiTi gamoyeneba ar SeiZleba iyos gamarTlebuli 
samedicino TvalsazrisiT saqmesTan dakavSirebuli piris [eWvmitanilis] 
Tanxmobis gareSe. xolo Tu aseTi Tanxmoba ar arsebobs, mtkicebulebis 
dacvis es meTodi Seusabamo iqneba samedicino eTikasTan - amis naTeli 
dadasturebaa amgvari zomis gamoyenebis Sedegad eWvmitanilis gardacva-
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lebis faqti (ix. inter alia, Odile Diamant-Berger, Michel Garnier and Bernard Marc, 
Urgences Médico Judiciaires, 1995 w. gv. 24-33; Scientific Committee of the Fede-
ral Medical Council - federaluri samedicino sabWos samecniero komiteti, 
1996 wlis 28 martis sapasuxo moxseneba federaluri sakonstitucio sa-
samarTlos Txovnaze, SeefasebinaT amosaRebinebel saSualebaTa iZule-
biT miRebasTan dakavSirebuli safrTxeebi; da germaniis 105-e samedicino 
konferenciis /German Medical Conference/ mier miRebuli rezolucia, fe-
deraluri samedicino asociaciis saangariSo moxseneba /Activity Report of the 
Federal Medical Association/, me-3 punqti).

(d) amosaRebinebel saSualebaTa iZulebiT gamoyenebis praqtika germaniaSi

45. germaniis miwebze [Länder] ar arsebobs narkotikebiT vaWrobis dana-
Saulis damamtkicebeli mtkicebulebis amosaRebi raime erTiani praqtika. 
1993 wlidan, Teqvsmetidan xuTi miwa (berlini, bremeni, hamburgi, hesi da 
qveda saqsonia) regularulad mimarTavs am zomas. eWvmitanilis sikvdilis 
Semdeg zogierTma miwam Sewyvita am meTodis gamoyeneba, Tumca, sxvebi kvla-
vac sargebloben am meTodiT. SemTxvevaTa umetesobaSi, sadac gamoiyenes 
amosaRebinebeli saSualebebi, eWvmtanilebma amjobines Tavad gadaeylapaT 
is, mas Semdeg rac ecnobaT, rom sxva SemTxvevaSi amas iZulebis gziT gaake-
Tebdnen. sxva miwebze amosaRebinebeli saSualebebi gamoiyeneba araZalis-
mieri gzebiT, garkveulwilad imitom, rom eqimis rCevis safuZvelze, igi 
iTvleba aramarTlzomier da saSiS zomad, xolo nawilobriv imitom, rom 
igi ar iTvleba narkodanaSaulTan brZolis aucilebel saSualebad.

46. germaniaSi orjer moxda fataluri SemTxveva, roca nakomovaWree-
bs ZaldatanebiT Seuyvanes ipekakunas nayeni cxviris aredan kuWSi. 2001 
wels hamburgSi gardaicvala kamerunis moqalaqe. gamoZiebis Tanaxmad, 
mas guli gauCerda, amosaRebinebeli saSualebis iZulebiTi miRebisgan ga-
mowveuli stresis Sedegad. 2005 wels siera leones moqalaqe gardaicvala 
bremenSi. gamoZieba misi gardacvalebis garemoebaTa garSemo jer kidev 
ar dasrulebula. saswrafo daxmarebis eqimisa da samedicino eqspertis 
mosazrebiT, ganmcxadebeli daixrCo haeris ukmarisobis gamo, rodesac 
wyalma SeaRwia mis filtvebSi. sisxlis samarTlebrivi gamoZieba daude-
vrobiT gamowveuli mkvlelobis gamo aRiZra eqimis mimarT, romelmac 
Seiyvana amosaRebinebeli saSualeba da wyali eWvmitanilis kuWSi, aseve 
mis dasaxmareblad gamoZaxebuli saswrafo daxmarebis eqimis winaaRmdeg.

47. bremenis ubeduri SemTxvevis safuZvelze, miwis [bremeni] mTavarma 
prokurorma (Leitender Oberstaatsanwalt) brZana amosaRebinebeli saSuale-
bebis iZulebiTi gamoyenebis droebiT SeCereba bremenis teritoriaze. 
gamoZiebis Sedegebis molodinSi, iusticiisa da Sinagan saqmeTa senato-
rebma daaweses axali procedura, romlis Tanaxmad narkotikebis gada-
ylapvaSi eWvmitanil pirs eqimma unda miuTiTos im riskebze, rac SeiZle-
ba mohyves organizmSi darCenil narkotikebs. eWvmitanilma Tavad unda 
airCios, miiRos amosaRebinebeli Tu safaRaraTo saSualeba, Tuki same-
dicino gamokvleva daaskvnis, rom es usafrTxoa misi janmrTelobisaT-
vis. sxva SemTxvevaSi, igi moTavsdeba sagangebod aRWurvil sakanSi, sanam 
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narkotikebis Semcveli paketebi bunebrivi gziT ar datoveben organizms.

2. saerTaSoriso sajaro samarTali, SedarebiTi samarTali da praqtika

(a)	gaero-s wamebisa da sxva sastiki, araadamianuri an Rirsebis Semlaxavi 
mopyrobis da dasjis sawinaaRmdego konvencia

48. wamebisa da sxva sastiki, araadamianuri an Rirsebis Semlaxavi mo-
pyrobis da dasjis sawinaaRmdego konvencia, miRebuli gaerTianebuli 
erebis generaluri asambleis mier 1984 wlis 10 dekembers (rezolucia 
39/46), ambobs: 

muxli 1 § 1

`am konvenciis miznebisaTvis, gansazRvreba “wameba” niSnavs nebismier qme-
debas, romliTac romelime pirs ganzrax ayeneben Zlier tkivils an tan-
jvas, fizikurs Tu suliers, raTa misgan an mesame pirisagan miiRon in-
formacia an aRiareba; raTa igi dasajon qmedebisaTvis, romelic man an 
mesame pirma Caidina, an kidev romlis CadenaSic igi eWvmitanilia; agreTve 
daaSinon an aiZulon igi an mesame piri; an nebismieri mizniT, romelsac 
safuZvlad udevs nebismieri tipis diskriminacia, roca aseTi tkivili da 
tanjva pirs miayena sajaro moxelem an misi waqezebiT, nebarTviTa Tu 
mdumare TanxmobiT sxva oficialurma pirma. am gansazRvrebaSi ar igu-
lisxmeba tkivili da tanjva, romelic axlavs mxolod kanonier sanqciebs 
da am sanqciaTa ganuyofeli nawilia~.

muxli 15

`TiToeulma monawile saxelmwifom unda uzrunvelyos, rom nebismieri 
gancxadeba, romelic, rogorc dadginda, gakeTda wamebis Sedegad, ar ga-
moiyenon mtkicebulebad nebismieri samarTalwarmoebisas, garda im SemTx-
vevebisa, roca igi gamoiyeneba piris winaaRmdeg, romelsac bralad edeba 
wameba, rogorc imis mtkicebuleba, rom es gancxadeba gakeTda.~

muxli 16 § 1

`TiToeuli monawile saxelmwifo kisrulobs valdebulebas, Tavis iurisdi-
qciaSi Semaval nebismier teritoriaze Tavidan aicilos sastiki, araadamia-
nuri da Rirsebis Semlaxavi mopyrobisa da dasjis sxva qmedeba, romlebsac 
ar moicavs pirvel muxlSi aRniSnuli wamebis gansazRvreba, roca amgvar 
qmedebas sCadis sajaro moxele an - misi waqezebiT, nebarTviTa Tu mdumare 
TanxmobiT - sxva oficialuri piri. saxeldobr, valdebulebebi, romlebsac 
Seicavs me-10, me-11, me-12 da me-13 muxlebi gamoiyeneba, oRond maTSi naxse-
nebi gansazRvreba “wameba” unda Seicvalos gansazRvrebiT “sastiki, araada-
mianuri an Rirsebis Semlaxavi mopyrobisa da dasjis sxva saxeobani.~

(b) aSS-s sasamarTloebis precedentuli samarTali

49. saqmeSi Rochin v. California (342 US 165(1952)) aSS-s uzenaesma sasamarT-
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lom sawinaaRmdego gadawyvetilebiT Secvala mosarCeles msjavrdeba 
narkotikebis ukanono Senaxvis Taobaze. informaciis safuZvelze, rom 
mosarCele narkotikebiT vaWrobda, sami saxelwifo moxele Sevida mis 
saxlSi da ZaliT SeiWra saZinebelSi. isini uSedegod ecadnen, ZaliT 
amoeRoT narkotikebis kafsulebi, romlebic man aSkarad Caido pirSi. 
amis Semdeg oficrebma igi waiyvanes saavadmyofoSi, sadac misi nebis 
sawinaaRmdegod kuWSi zondiT Seuyvanes amosaRebinebeli saSualeba. man 
amoaRebina ori morfinis Semcveli kafsula. winaaRmdegobis miuxedavad, 
aRniSnuli CaiTvala nivTmtkicebad. 1952 wlis 2 ianvars uzenaesma sa-
samarTlom daadgina, rom msjavrdeba ganxorcielda iseTi meTodebiT, 
romlebic ewinaaRmdegeba me-14 SesworebiT dadgenil marTebul samarT-
lebriv procedurebs.

50. sasamarTlos mosazrebis gadmocemisas b-nma mosamarTlem [Justice - aSS-
s uzenaesi sasamarTlos wevri] frankfurterma (Mr. Justice Frankfurter) aRniSna: 

`Tu am zogad msjelobas mivusadagebT winamdebare saqmis garemoebebs, iZu-
lebulni viqnebiT davaskvnaT, rom samarTalwarmoeba, romlis safuZvel-
zec es msjavrdeba ganxorcielda, meti rom ar SeiZleba ise Seuracxyofs 
danaSaulis winaaRmdeg safuZvlian brZolasTan dakavSirebul zizRisadmi 
mgrZobelobas da pirad sentimentebs. es sulisSemZvreli qmedebaa. mosarCe-
les sakuTrebaSi ukanono SeWra, Zalis gamoyeneba piris gasaRebad da piris 
Rrudan raRacis gadmosagdebad, misi kuWis SigTavsis iZulebiTi amoReba 
- saxelmwifo agentebis amgvari qceva mtkicebulebis mosapoveblad ucilo-
blad Seuracxyofs gamobrZmedil grZnobebsac ki. es meTodebi Zalze axloa 
wamebasTan imisTvis, rom daiSvas konstituciuri diferenciacia.

ukve didi xania, simarTles ar Seesabameba is, rom marTebuli samarTle-
brivi procedura aris yvelaze gauazrebeli gza relevanturi da sando 
mtkicebulebis mosapoveblad. es ar Seesabameboda simarTles amJamad aR-
Zrul saqmeebamdec, romelTac ganamtkices konstituciuri principi, rom 
Statebs SeuZliaT msjavrdeba ar aagon aRiarebebze, imisda miuxedavad, 
rom dasturTa umetesoba iZulebis gziTaa miRebuli. ... imis dadastureba, 
rom adamianis msjavrdebisaTvis policias ar SeuZlia ZaliT amoiRos is, 
rac mis tvinSia, magram SeuZlia ZaliT amoiRos is, rac mis kuWSia, iqneba 
konstituciis istoriis manZilze am sasamarTloze dakisrebuli pasuxis-
mgeblobis daknineba.

rom SevecadoT da winamdebare saqmeSi gavmijnoT is, rasac iuristebi 
eZaxian “nivTmtkicebas” zepiri mtkicebulebisgan, amiT movaxdenT im mi-
zezebis ignorirebas, ris gamoc gamoricxulia iZulebiTi aRiareba. ara-
nebayoflobiTi zepiri aRiarebis gamoyeneba Statis sisxlis samarTlis 
sasamarTlo procesebze aris konstituciurad miuRebeli, da ara marto 
maTi arasandoobis gamo. isini miuRebelni arian marTebuli samarTle-
brivi proceduris Tanaxmadac, miuxedavad imisa, rom maTSi gaJRerebu-
li gancxadebebi damoukidebeli SefasebiT SesaZloa dadgindes, rogorc 
WeSmariteba. iZulebiTi aRiareba Seuracxyofs sazogadoebis mier aRqmul 
samarTliani qcevisa da wesierebis princips. amdenad, sastiki qcevis ga-
marTlebiT, romelic sruliad burebrivad dagmo sasamarTlom mis winam-
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debare gadawyvetilebaSi, Cven sisastikes SevmosavdiT marTlmsajulebis 
mantiiT. amaze metad albaT veraferi ver Casaxavda kanonisadmi undoblo-
bas da, Sesabamisad, gaaSmagebda sazogadoebis moTminebas.~ 

51. saqmeSi State of Ohio v. Dario Williams (2004 w. WL 1902368 (ohaio, me-8 saol-
qo sasamarTlo)), 2004 wlis 26 agvistos ohaios saapelacio sasamarTlom 
ganacxada, rom msjavrdebulis kuWis dacla misi winaaRmdegobis miuxeda-
vad, ar yofila umizezo Zieba da amoReba. msjavrdebuli SeniSnes xelidan 
xelSi gadacemis momentSi, rac saxasiaToa narkovaWrobisTvis. rodesac 
policiis oficrebma msjavrdebuls uxmes TavianT manqanasTan, man raRac 
Caido pirSi da gaiqca. sasamarTlos azriT, saavadmyofos pirobebSi eqimis 
mier msjavrdebulis kuWis dacla gamorecxvis gziT ar yofila dausabu-
Tebeli zoma, miuxedavad imisa, rom msjavrdebuli uxeSi ZaladobiT Seewi-
naaRmdega am proceduras da aucilebeli gaxda misi daSoSmineba. msja-
vrdebulis pirSi Cadebul da gadaylapul kokains SeeZlo safrTxis qveS 
daeyenebina misi sicocxle da Tan ganadgurdeboda mtkicebuleba.

52.	 saapelacio sasamarTlos mosazrebis gadmocemisas b-nma mosamarT-
lem T.e. makmonalma (Mr Justice T.E. McMonagle) daaskvna:

`uiliamss mivyavarT saqmesTan roCini kaliforniis winaaRmdeg, 342 US 165 
(1952), ... erT-erT yvelaze TvalsaCino saqmesTan iZulebiT Ziebaze.

...

21. Tumca, roCinis saqme ar aris gadamwyveti. roCinis mere, amerikis Seer-
Tebuli Statebis uzenaesma sasamarTlom miiRo gadawyvetileba saqmeze 
Schmerber v. California, 348 US 757 (1996), 86 S.Ct. 1826, 16 L.Ed.2d 908, sadac 
policiis oficerma sisxlis analizis gakeTeba ubrZana pirs, romelzec 
eWvobda, rom avtomobils mTvrali marTavda. analizi gakeTdeboda imave 
saavadmyofoSi, sadac igi gadioda mkurnalobas saavtomobilo avariaSi 
miRebul dazianebaTa gamo. uzenaesma sasamarTlom aRniSna, rom “meoTxe 
Sesworebis saTanado moqmedeba ar gulisxmobs yvela saxis Zaladobrivi 
SeRwevis, rogorc aseTis, SezRudvas, aramed mxolod imis, romelic ar 
aris gamarTlebuli garemoebebiT, an arasaTanado gziT xorcieldeba”. ... 
sasamarTlom daadgina, rom meoTxe Sesworeba ar darRveula da Camoaya-
liba ramdenime kriteriumi, romlebic gasaTvaliswinebelia imis gansazR-
vrisas, Tu ramdenad gonivrulia iZulebiTi Zieba: 1) xelisufleba unda 
flobdes realur miniSnebas, rom mtkicebuleba napovni iqneba; 2) policiis 
oficrebs unda hqondeT dakavebis brZaneba, an unda Seiqmnas gadaudebeli 
mdgomareoba, rogoricaa mtkicebulebis gardauvali ganadgureba, raTa 
gaamarTlon dapatimrebis brZanebis moTxovnebi; da 3) mtkicebulebis amo-
Rebis meTodi unda iyos gonivruli da ganxorcieldes gonivruli gziT.

...

23. Smerberis [saqmis] TaviseburebaTa misadagebiT, winamdebare saqmis fa-
qtebTan naTeli xdeba, rom uiliamsis kuWis dacla iyo kanonierad war-
moebuli moZiebisa da amoRebis RonisZieba. pirvel rigSi, oficrebma ui-

jalo germaniis winaaRmdeg



93

liamsi SeniSnes im teritoriaze, romelic cnobilia, rogorc narkotike-
biT ukanono vaWrobisa da narkotikul nivTierebaTa xelze gayidvis adgi-
li, rac mianiSnebs amgvar saqmianobaze. policielebis danaxvaze man pirSi 
Caido raRac, rac xelSi eWira da gaiqca. misma saqcielma policielebs 
misca “cxadi miniSneba”, rom uiliamsma pirSi narkotikebi damala. metic, 
savsebiT gonivruli iqneboda, policielebs daeskvnaT, rom uiliamsis 
sicocxles SeiZleboda safrTxe damuqreboda, roca aRmoaCines, rom mas 
pirSi mosawevi kokaini aqvs da SeniSnes, rogor cdilobda mis daReWvasa 
da gadaylapvas. garda amisa, uiliamsi anadgurebda mtkicebulebas, ro-
melic mas narkovaWrobaSi daadanaSaulebda. Sesabamisad, es saqme eqceva 
gadaudebeli garemoebebis WrilSi, romelic iTvaliswinebs gamonakliss 
dapatimrebis brZanebis aucileblobis wesidan.

24. da bolos, aSkaraa, rom Ziebis saSualebebi da meTodi ar yofila arago-
nivruli. faqtebi mianiSneben, rom eqimma uiliamss Sesabamisi procedurebi 
Cautara saavadmyofos pirobebSi, miRebuli procedurebis Sesabamisad ...

25. Smerberis saqmeSi amerikis SeerTebuli Statebis uzenaesma sasamarT-
lom misaRebad gamoacxada eqimis mier gonivruli meTodiT Catarebuli 
kvlevis meTodi. eqimi, rasakvirvelia, ufro kvalificirebulia, vidre po-
liciis oficeri, raTa gansazRvros, Tu ra zomiTaa mocemuli procedura 
saSiSi sicocxlisaTvis.

26. Tu vivaraudebT, rom [msjavrdebulma] gadaylapa kokaini, xolo narko-
tiki SefuTuli iyo imgvarad, rom ver Seereoda Sidanawlavur procese-
bs, maSin, TavisTavad, eqimi SeZlebda [msjavrdebulis] kuWis gamorecxvas, 
rac iqneboda gonivruli samedicino procedura da naklebad travmuli 
zoma, vidre roCinis saqmeSi ZaldatanebiT gamowveuli Rebineba. kidev er-
Txel, es aris iseTi qmedeba, romelic Smerberis saqmeSi CaiTvala ufro 
gonivrulad, radgan igi Sesrulda saavadmyofoSi, saTanado samedicino 
meTvalyureobiT.~

(c)	amosaRebinebel saSualebaTa gamoyenebis praqtika evropis sabWos 
wevr saxelmwifoebSi

53. mTavrobam warmoadgina kvleva, romelsac safuZvlad daedo evro-
pis sabWos wevri saxelmwifoebis mTavrobaTa warmomadgenlebisgan miRe-
buli informacia. sadac mTavrobas informacia ar mouwodebia, igi moiZia 
am qveyanaSi arsebulma germaniis saelCom. am kvlevis Tanaxmad, praqtikaSi 
eWvmitanil narkomovaWreTa mimarT amosaRebinebel saSualebebs iZule-
biT iyeneben oTx qveyanaSi (luqsemburgi, norvegia, `yofili iugoslaviis 
respublika makedonia~ da germania). ocdacamet qveyanaSi gadaylapuli 
narkotikebis Semcveli paketebis amosaRebad amosaRebinebeli saSualebe-
bi ar gamoiyeneba eWvmitanilTa survilis winaaRmdeg (albaneTi, somxeTi, 
avstria, belgia, bosnia da hercegovina, kviprosi, CexeTis respublika, 
dania, estoneTi, fineTi, safrangeTi, saqarTvelo, saberZneTi, ungreTi, 
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islandia, irlandia, italia, latvia, litva, malta, moldova, niderlan-
debi, portugalia, rumineTi, ruseTi, serbia da montenegro, slovakeTi, 
espaneTi, SvedeTi, Sveicaria, TurqeTi, ukraina da didi britaneTi). sam 
qveyanaSi (xorvatia, poloneTi da slovenia) arsebobs samarTlebrivi baza 
amosaRebinebel saSualebaTa gamoyenebisaTvis, magram informacia, xor-
cieldeba Tu ara es praqtikaSi, ar mouwodebiaT. amosaRebinebel saSua-
lebaTa praqtikaSi gamoyenebis Sesaxeb araiairi informacia ar warmoud-
genia eqvs wevr qveyanas (andora, azerbaijani, bulgareTi, lixtenSteini, 
san marino da monako). 

54. ganmcxadebelma nawilobriv gaasaCivra mTavrobis daskvnebi. man aR-
niSna, rom mTavrobis Tanaxmad, germaniis garda sxva samma qveyanam (luqs-
emburgi, `yofili iugoslaviis respublika makedonia~ da norvegia) dauSva 
amosaRebinebel saSualebaTa gamoyeneba eWvmitanil narkomavaWreTa mimarT 
da am zomas praqtikaSic iyenebda. amasTan, man dasZina, rom mTavrobam ver 
SeZlo warmoedgina raime saxis dasturi imisa, rom zemoxsenebul sam wevr 
qveyanaSi amosaRebinebeli saSualebebi gamoiyeneba iZulebis gziT, bral-
debulTa nebis sawinaaRmdegod. saxeldobr, norvegiasTan mimarTebiT, 
ganmcxadebelma eWvqveS daayena is, rom misi SemTxvevis msgavsad, zondis 
ZaldatanebiT cxviris aredan Seyvana [iqac] kanonier qmedebad iTvleba. 
rac Seexeba amosaRebinebel saSualebaTa gamoyenebas xorvatiaSi, polo-
neTsa da sloveniaSi, ganmcxadebeli amtkicebda, rom miuxedavad arsebuli 
praqtikisa, am qveynebSi ar arsebobda raime samarTlebrivi baza aseTi zo-
mis gamoyenebisaTvis. Sesabamisad, germania iyo erTaderTi xelSemkvreli 
saxelmwifo, romelic, faqtebis Tanaxmad, realurad mimarTavda am sakama-
To zomas. yvela sxva wevr saxelmwifoSi xelisuflebis organoebi elian, 
rodis datoveben organizms narkotikebi bunebrivi gziT.

55. sasamarTlos winaSe wardgenili sxva masalebi adastureben mxareTa 
mtkicebebs, rom amosaRebinebeli saSualebebi ar gamoiyeneba iZulebiT 
konvenciis monawile rig qveynebSi, sadac Catarda kvleva (belgia, esto-
neTi, safrangeTi, irlandia, niderlandebi, espaneTi da didi britaneTi). 
am saxelmwifoebSi xelisuflebis organoebi ar erevian manam, sanam narko-
tikebi bunebrivi gziT ar datoveben organizms. regularulad gamoiye-
neba sagangebo sapirfareSoebi, sadac xdeba gadaylapuli narkotikebis 
amoReba da gasufTaveba. amavdroulad, masalebi cxadyofs, rom norve-
giaSi sagangebo sapirfareSoebi (e.w. tualeti paqto 500 - Pacto 500 toilets) 
ZiriTadad gamoiyeneba gadaylapuli narkotikebis amosaRebad. Tumca, 
norvegiaSi 1993 wlis vizitisas wamebisa da araadamianuri an Rirsebis 
Semlaxveli mopyrobis an dasjis sawinaaRmdego evropuli komiteti (CPT) 
gaxda mowme, Tu rogor gamoiyenes amosaRebinebeli saSualeba (marilis 
nazavi) dakavebulis mimarT oslos policiis ganyofilebaSi (ix. norve-
giaSi vizitis Sesaxeb CPT-s 1993 wlis angariSi, punqti 25). poloneTTan 
mimarTebiT ki ver dadasturda, praqtikaSi iyeneben Tu ara amosaRebine-
bel saSualebebs iZulebiT. 
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samarTali

I. konvenciis me-3 muxlis savaraudo darRveva

56. ganmcxadebelma ganacxada, rom mis mimarT amosaRebinebeli saSua-
lebebis iZulebis gziT gamoyenebis Sedegad igi daeqvemdebara araada-
mianur da Rirsebis Semlaxvel; mopyrobas. ganmcxadebeli daeyrdno kon-
venciis me-3 muxls, romlis Tanaxmad:

`aravin SeiZleba daeqvemdebaros wamebas, araadamianur an Rirsebis Se-
mlaxvel mopyrobas an dasjas.~

57. mTavrobam gaaprotesta es braldeba.

A. mxareTa argumentebi

1. ganmcxadebeli

58. ganmcxadeblis Tanaxmad, amosaRebinebel saSualebaTa Zaldatane-
biT gamoyenebam mniSvnelovnad xelyo misi piradi xelSeuxebloba da se-
riozuli safrTxis qveS daayena misi janmrTeloba da agreTve sicocxle, 
radgan gamoyenebul amosaRebinebel saSualebebs - ipekakunas nayeni da 
apomorfini - SeiZleba axldeT sicocxlisaTvis saSiSi gverdiTi movle-
nebi. eWvmitanili ar daeTanxma TanamSromlobas da aseT pirobebSi mis-
Tvis cxvirSi zondis ZaldatanebiT Seyvanas SeeZlo daezianebina [misi] 
cxviri, yeli da saylapavi, aseve gaexeTqa narkotikebis Semcveli paketi 
mis kuWSi. amosaRebinebel saSualebaTa gamoyenebis saSiSroeba naTlad 
gamoCnda, rodesac misi gamoisobiT germaniaSi ukve ori eWvmitanili gar-
daicvala. evropis sabWos wevri saxelmwifoebis didi nawili da amerikis 
SeerTebuli Statebi am meTods ukanonod miiCnevs. Carevas ar amarTlebs 
samedicino daxmarebis momizezeba. piriqiT, igi ufro zrdis risks, rom 
eWvmitanili moiwamlos mis mier gadaylapuli narkotikebisgan. demokra-
tiul sazogadoebaSi pativs unda scemdnen eWvmitanilis mxridan wina-
aRmdegobis gamoxatvas mimdinare samedicino mkurnalobis mimarT da es 
adamianis TviTgamorkvevis uflebis Semadgeneli nawilia.

59. ganmcxadebeli aseve amtkicebda, rom amosaRebinebel saSualeba-
Ta gamoyeneba miznad isaxavda daSinebasa da damcirebas misi adamianuri 
Rirsebis sruli ugulebelyofiT. is meTodi, romliTac igi aiZules gae-
vlo sicocxlisaTvis saSiSi samedicino procedura, iyo Zaladobrivi, 
sawamebeli da damamcirebeli. is imdenad mZime mdgomareobaSi Cavarda, 
rom mouwia Rebineba ramdenime policielis Tvalwin. policiis dawesebu-
lebaSi yofnisas man Tavi gansakuTrebiT mowyvlad mdgomareobaSi igrZno.

60. metic, ganmcxadebelma aRniSna, rom sakamaTo zomis gatarebamde 
eqims araviTari zepiri gamokiTxva ar Cautarebia misi samedicini isto-
riisa da janmrTelobis mdgomareobis Sesaxeb. arc aranairi samedicino 
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daxmareba da zedamxedveloba gauweviaT misTvis mogvianebiT cixeSi.
61. ganmcxadebelma aseve ganacxada, rom mas miayenes sxeulis dazia-

neba, kerZod, kuWs, rac daadastura cixis saavadmyofoSi Catarebulma 
gastroskopiam. amasTan, man ganicada fizikuri da sulieri tanjva amo-
saRebinebeli saSualebisa da misi Semcveli qimiuri nivTierebebis zemo-
qmedebisgan.

2. mTavroba

62. mTavrobis Tanaxmad, amosaRebinebeli saSualebebis iZulebiT gamoye-
nebas SeeZlo gamoewvia mxolod umniSvnelo riski janmrTelobisaTvis. ipe-
kakunas nayeni ar aris saSiSi nivTiereba. sinamdvileSi mas aZleven bavSvebs 
mowamvlis dros. Zalze elastikuri zondis Seyvanas ganmcxadeblis cxvir-
Si ar SeeZlo misi safrTxeSi Cagdeba, imis miuxedavadac, rom man xsenebul 
proceduras winaaRmdegoba gauwia. aseve usafrTxo iyo apomorfinis ineq-
ciac. ganmcxadeblis mier aRwerili gverdiTi movlenebi SeeZlo gamoewvia 
sadavo amosaRebinebel saSualebaTa mxolod regularul da aramiznobriv 
moxmarebas. is faqti, rom amosaRebinebeli saSualebebis ZaldatanebiTi 
miRebis gamo hamburgsa da bremenSi gardaicvala ori narkomovaWre, ar 
iZleva imis daskvnis saSualebas, rom am tipis procedurebi, zogadad, 
saxifaToa janmrTelobisaTvis. xsenebuli meTodi gamouyenebiaT sxva mra-
val SemTxvevaSi yovelgvari zedmeti garTulebebis gareSe. xelisufleba 
am Rones mimarTavs mxolod im miwebze, sadac narkotikebiT vaWroba sagan-
gaSo zRvars aRwevs. umetes SemTxvevebSi eWvmitanilebma amosaRebinebel 
saSualebaTa nebayoflobiT miReba arCies mas Semdeg, rac gaafrTxiles, 
rom winaaRmdeg SemTxvevaSi preparats iZulebiT miaRebinebdnen. hamburgis 
SemTxvevaSi msjavrdebuls hqonda daudgeneli gulis daavadeba da misTvis 
Tanabrad sarisko iqneboda nebismieri sxva iZulebiTi zomisadmi gaZalia-
neba. bremenis saqmeSi ki ar unda gamoiricxos, rom msjavrdebuli moiwamla 
TavisiT gadaylapuli narkotikebiT.

63. mTavrobam aRniSna isic, rom arsebobda namdvili da ucilobe-
li safrTxe, rom narkotikis Semcvel pakets, romlis SefuTvac ar iyo 
gansazRvruli grZelvadiani transportirebisaTvis, SeeZlo gaeJona da 
moewamla ganmcxadebeli. miuxedavad imisa, rom amosaRebinebeli saSuale-
bebi, pirvel rigSi, gamoiyenes nivTmtkicebis mosapoveblad, narkotikebis 
amoReba ganmcxadeblis kuWidan mainc SeiZleba CaiTvalos aucileblobad 
samedicino TvalsazrisiT. saxelmwifos pozitiuri valdebulebis nawi-
li iyo ganmcxadeblis dacva, narkotikebis amoRebinebis provocirebis 
gziT. mocda, sanam narkotikebi bunebrivi gziT gamoiyofoda, iqneboda 
naklebad efeqtiani gamoZiebis meTodi, Tundac nakleb damamcirebeli, 
da, arsebitad, SeeZlo safrTxe Seeqmna misi janmrTelobisaTvis. amas-
Tan dakavSirebiT mniSvnelovani faqtia, rom amosaRebinebel saSualebaTa 
gamoyeneba mozardebSi mxolod erT-erT SesaZlo variantad ganixileba, 
Tuki igi eWvmitanilia narkotikebis komerciul gayidvaSi.

64. mTavrobis TvalsazrisiT, sadavo zoma ar gadascdenia im fargle-
bs, rac aucilebeli iyo narkotikebiT vaWrobis mtkicebulebis mosapove-
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blad. ganmcxadebels uvnebeli amosaRebinebeli saSualebebi misca eqimma 
saavadmyofoSi Lege Artis dacviT. mocemul viTarebaSi amgvari zoma ver 
CaiTvleba damamcireblad.

65. mTavrobam SemdgomSi daamata, rom ganmcxadebels amosaRebine-
beli saSualebebi mieca mas Semdeg, rac saavadmyofoSi eqimma Seadgina 
misi anamnezi, kerZod, zepirad gamokiTxa janmrTelobis mdgomareobis 
Sesaxeb. imave eqimma gauwia meTvalyureoba ganmcxadeblisadmi amosaRebi-
nebel saSualebaTa jerovnad gamoyenebis proceduras. 

66. mTavrobam xazgasmiT aRniSna, rom araferi adasturebda, miadga Tu 
ara ziani ganmcxadebels amosaRebinebel saSualebaTa miRebis Sedegad, 
an ganicdida Tu ara Semdgom tkivils. proceduris Semdeg igi ubralod 
ramdenime saaTs iyo moTenTili, isic an apomorfinis gavleniT, an gaweu-
li winaaRmdegobis gamo. sasamarTloSi saqmis mosmenisas, ganmcxadebeli 
Tavdapirvelad amtkicebda, rom momdevno periodSi mis janmrTelobas 
miadga ziani. Tumca, mas ar warmoudgenia aranairi dokumenturi mtkice-
buleba am varaudis gasamyareblad. 

B. sasamarTlos Sefaseba

1. Sesabamisi principebi 

67. sasamarTlos mkafiod Camoyalibebuli precedentuli samarTlis 
Tanaxmad, arasaTanado mopyrobam unda miaRwios sisastikis minimalur 
zRvars, raTa moeqces me-3 muxlis farglebSi. sisastikis am minimaluri 
zRvris Sefaseba fardobiTia. igi damokidebulia saqmis yvela garemoeba-
ze, rogoricaa, magaliTad, mopyrobis xangrZlivoba, misi fizikuri da 
gonebrivi zemoqmedeba da rig SemTxvevebSi dazaralebulis sqesi, asaki 
Tu janmrTelobis mdgomareoba (ix. inter alia, Price v. the United Kingdom, saqme 
# 33394/96, punqti 24, adamianis uflebaTa evropuli sasamarTlo /ECHR/ 
2001-VII; Mouisel v. France, saqme #. 67263/01, punqti 37, ECHR 2002-IX; da Nau-
menko v. Ukraine, saqme #. 42023/98, punqti 108, 2004 wlis 10 Tebervali). 
braldebebi arasaTanado mopyrobaze unda myardebodes Sesabamisi mtkice-
bulebiT (ix. mutatis mutandis, Klaas v. Germany, 1993 wlis 22 seqtemberi, pun-
qti 30, seria A, saqme # 269). am mtkicebulebis Sesafaseblad, sasamarTlo 
iRebs `gonivrul eWvs miRma~ mtkicebis standarts. Tumca, dasZens, rom 
amgvari mtkicebuleba unda gamomdinareobdes sakmarisad myari, aSkara da 
erTsulovani daskvnebis Tanaarsebobidan an amgvari arawinaaRmdegobrivi 
faqtebis prezumciidan (ix. Ireland v. the United Kingdom, 1978 wlis 18 ianvari, 
punqti 161 bolo, seria A, saqme # 25, da Labita v. Italy [didi palata], saqme 
# 26772/95, punqti 121, adamianis uflebaTa evropuli sasamarTlo 2000-IV). 

68. sasamarTlom mopyroba miiCnia `araadamianurad~, radgan inter alia 
igi iyo winaswar ganzraxuli, gagrZelda saaTebis manZilze da gamoiwvia 
rogorc sxeulis dazianeba, aseve Rrma fizikuri da sulieri tkivili 
(ix. zemoxsenebuli labitas saqme /Labita/, punqti 120). mopyroba iTvleba 
`Rirsebis Semlaxvelad~, rodesac igi Tavisi SinaarsiT dazaralebulebSi 
iwvevs SiSis, wvalebisa da damcirebulobis grZnobebs, rasac SeuZlia maTi 

jalo germaniis winaaRmdeg



98

Seuracxyofa da Rirsebis Selaxva, iseve rogorc fizikuri da moraluri 
winaaRmdegobis grZnobis gatexva (ix. Hurtado v. Switzerland 1994 wlis 28 ianva-
ri, komisiis gadawyvetileba, punqti 67, seria A, saqme # 280). an rodesac 
is iyo imgvari, rom ubiZga dazaralebuls, emoqmeda sakuTari nebisa da 
sindisis sawinaaRmdegod (magaliTisTvis ix. Denmark, Norway, Sweden and the 
Netherlands v. Greece (e.w. `berZnuli saqme~ “Greek case”) ##: 3321/67, 3322/67, 
3323/67 da 3344/67, komisiis 1969 wlis 5 noembris moxseneba, me-12 weliw-
deuli, gv. 186, da Keenan v. the United Kingdom, saqme # 27229/95, punqti 110, 
adamianis uflebaTa evropuli sasamarTlo 2001-III). aseve, gansjisas - aris, 
Tu ara mopyroba `Rirsebis Semlaxveli~ me-3 muxlis farglebSi, erT-erTi 
faqtorTagani, rasac sasamarTlo gaiTvaliswinebs aris is, iyo Tu ara misi 
sagani Sesabamisi piris damcireba da misi Rirsebis Selaxva, Tumca amgvari 
mizezis ararsebobas ar SeuZlia saboloo jamSi gamoricxos me-3 muxlis 
darRvevis dadgena (ix. Raninen v. Finland, 1997 wlis 16 dekemberi, punqti 55, 
Reports of Judgments and Decisions 1997-VIII; Peers v. Greece, saqme # 28524/95, 
punqtebi 68 da 74, adamianis uflebaTa evropuli sasamarTlo 2001-III; da 
zemoT moyvanili praisis saqme /Price/, punqti 24). imisTvis, rom dasja an 
masTan dakavSirebuli mopyroba CaiTvalos `araadamianurad~ an `Rirsebis 
Semlaxvelad~, miyenebuli tanjva an damcireba nebismier SemTxvevaSi unda 
scildebodes tanjvisa da damcirebis im ucilobel Semadgenel elements, 
rac ukavSirdeba mopyrobisa Tu dasjis mocemul kanonier formas (ix. La-
bita, citirebulia zemoT, punqti 120).

69. dapatimrebuli piris mimarT, misi nebis sawinaaRmdegod, samedicino 
Carevis gamoyenebisas konvenciis me-3 muxli avaldebulebs saxelmwifos, 
daicvas TavisuflebaaRkveTil pirTa janmrTeloba, rac, magaliTad, ga-
moixateba saTanado samedicino daxmarebiT uzrunvelyofaSi. miuxedavad 
amisa, es pirebi rCebian me-3 muxlis dacvis qveS, romlis moTxovnebic ar 
uSvebs gadaxvevas (Mouisel, citirebulia zemoT, punqti 40, da Naumenko, 
punqti 112). zoma, romelic samedicino praqtikis principebidan gamomdi-
nare gamowveulia mkurnalobis aucileblobiT, arsebiTad, ver CaiTvleba 
araadamianurad da Rirsebis Semlaxvelad (kerZod, ix. Herczegfalvy v. Austria, 
1992 wlis 24 seqtemberi, punqti 82, seria A, saqme @ 244, da zemoxsenebuli 
Naumenko, punqti 112). magaliTisTvis, aseTi ram SeiZleba iTqvas iZu-
lebiT kvebaze, rom es emsaxureba romelime kerZo patimris sicocxlis 
gadarCenas, romelic Segnebulad ambobs uars sakvebis miRebaze. miuxeda-
vad amisa, sasamarTlo unda darwmundes, rom damajereblad warmoCenili 
samedicino aucilebloba saxezea da rom gadawyvetilebis proceduruli 
garantiebi, magaliTad, iZulebiT kveba, arsebobs da SesabamisobaSia (ix. 
Nevmerzhitsky v. Ukraine, saqme # 54825/00, punqti 94, adamianis uflebaTa 
evropuli konvencia, 2005-II).

70. iqac, sadac es ar aris ganpirobebuli samedicino aucileblobiT, 
konvenciis me-3 da me-8 muxlebi, rogorc aseTi, ar krZalaven samedici-
no proceduris Catarebas eWvmitanilis winaaRmdegobis miuxedavad, raTa 
misgan miiRon mtkicebuleba sisxlis samarTlis danaSaulSi misi monawi-
leobis Sesaxeb. amrigad, konvenciiT Seqmnilma organoebma rig SemTxve-
vebSi daadgines, rom danaSaulis gamoZiebis mizniT, sisxlisa da nerwyvis 
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sinjebis aRebas eWvmitanilis nebis sawinaaRmdegod, ar daurRvevia xsene-
buli muxlebi maT mier ganxilul saqmeTa garemoebebSi (ix. inter alia, X v. 
the Netherlands, saqme # 8239/78, komisiis 1978 wlis 4 dekembris gadawyve-
tileba, gadawyvetilebebi da moxsenebebi /Decisions and Reports (DR) 16/, gv. 
187-89, da Schmidt v. Germany (dec.), saqme # 32352/02, 2006 wlis 5 ianvari).

71. miuxedavad amisa, iZulebiTi samedicino Careva sisxlis samarTlis 
danaSaulis mtkicebulebis mopovebis mizniT unda iyos damarwmuneblad 
dasabuTebuli, konkretuli saqmis faqtobriv garemoebebze dayrdnobiT. 
es gansakuTrebiT marTebulia, rodesac RonisZieba miznad isaxavs piris 
organizmidan sakuTriv im danaSaulis namdvili nivTmtkicebis amoRebas, 
romelSic mas edeba brali. amgvari qmedebis gansakuTrebulad iZulebi-
Ti buneba moiTxovs arsebul garemoebaTa gansakuTrebuli yuradRebiT 
Seswavlas. am mimarTebiT, saTanado yuradReba unda mieqces Cadeneli da-
naSaulis seriozulobas. xelisuflebis organoebs aseve marTebT aCvenon, 
rom maT gaiTvaliswines mtkicebulebis amoRebis alternatiuli meTode-
bic. amasTan, RonisZiebas Tan ar unda axldes raime saSiSroeba, ramac Sei-
Zleba daazianos eWvmitanilis janmrTeloba (ix. mutatis mutandis, Nevmer-
zhitsky-s saqme, citirebulia zemoT, punqtebi 94 da 97, da Schmidt).

72. metic, rac Seexeba piris mimarT Terapevtuli miznebiT ganxor-
cielebul Carevas, misi organizmidan mtkicebulebis amosaRebad iZule-
biTi samedicino procedura imgvarad unda Catardes, rom ar gascdes 
sisastikis minimalur zRvars, rac dadgenilia konvenciis me-3 muxlTan 
dakavSirebuli sasamarTlos precedentuli samarTliT. saxeldobr, ga-
saTvaliswinebelia, ganicdis Tu ara piri seriozul fizikur tkivils an 
tanjvas iZulebiTi samedicino Carevis Sedegad (ix. Peters v. the Netherlands, 
saqme # 21132/93, komisiis 1994 wlis 6 aprilis gadawyvetileba, DR 77-B; 
Schmidt-is saqme, citirebulia zemoT; da Nevmerzhitsky, punqtebi 94 da 97). 

73. kidev erTi sakiTxi, rac gansaxilvelia msgavs saqmeebSi: tardeba 
Tu ara iZulebiTi samedicino procedura eqimis nebarTviTa da xelmZRva-
nelobiT, an imyofeboda Tu ara piri mudmivi samedicini meTvalyureobis 
qveS? (magaliTisTvis ix. Ilijkov v. Bulgaria, saqme # 33977/96, komisiis 1997 
wlis 20 oqtombris gadawyvetileba, arasaangariSo).

74. garda amisa, relevanturia imis garkveva, dasrulda Tu ara iZule-
biTi samedicino Careva piris janmrTelobis mdgomareobis gauaresebiT, 
an gangrZobadi Tanmdevi SedegebiT (ix. Ilijkov-is saqme, citirebulia zemoT 
da mutatis mutandis Krastanov v. Bulgaria, saqme # 50222/99, punqti 53, 2004 
wlis 30 seqtemberi).

2.	 xsenebuli principebis gamoyeneba winamdebare saqmesTan mimarTebiT

75. sasamarTlo TavSive aRniSnavs, rom mTavrobis TvalsazrisiT, gan-
mcxadeblis kuWidan narkotikebis amoReba amosaRebinebeli saSualebebis 
gamoyenebiT SeiZleboda ganxiluliyo, rogorc aucilebeli, samedici-
no TvalsazrisiT, radgan arsebobda mowamvlis Sedegad sikvdilis ris-
ki. amasTan, aRsaniSnavia, rom yvela erovnulma sasamarTlom gaiziara 
is Sexeduleba, rom amosaRebinebeli saSualebebis gamoyenebis brZanebis 
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dros xelisufleba xelmZRvanelobda sisxlis samarTlis saproceso ko-
deqsis 81-e (a) muxlze dayrdnobiT. xsenebuli debuleba avaldebulebs 
gamomZiebel organoebs, gascen sxeulSi SeRwevis brZaneba, romelsac eWv-
mitanilis nebarTvis gareSe ganaxorcielebs eqimi, raTa amoiRon mtkice-
buleba, imis gaTvaliswinebiT, rom eWvmitanilis janmrTelobas safrTxe 
ar emuqreba. miuxedavad amisa, 81-e (a) muxli ar iTvaliswinebs zomebs, 
rac eWvmitanilis janmrTelobas aacilebs ucilobeli safrTxis saSiS-
roebas. metic, udavoa, rom amosaRebinebeli saSualebebi ise gamoiyenes, 
rom winaswar ar SeufasebiaT is safrTxeebi, rac SeiZleboda mohyolo-
da narkotikebis Semcveli paketebis ganmcxadeblis organizmSi darCenas. 
mTavrobam aseve ganacxada, rom amosaRebinebeli saSualebebi arasodes 
gamoiyeneba mozardi narkodilerebis mimarT, Tuki isini eWvmitanilni 
ar arian narkotikebis komerciul gayidvaSi. Tumca, mozardi dilerebi 
saWiroeben aranakleb samedicino meTvalyureobas, vidre ufrosebi. Ta-
vis mxriv, ufrosi dilerebi imave riskis qveS eqcevian, rogorc mozardi 
dilerebi, roca maT mimarT gamoiyeneba amosaRebinebeli saSualebebi. Se-
sabamisad, samarTlo ukmayofiloa, rom sagamoZiebo organoebis gadawyve-
tileba sadavo zomis daSvebaze ganpirobebuli da gamarTlebuli iyo sa-
medicino mizezebiT, rac niSnavs ganmcxadeblis janmrTelobis dacvis 
saWiroebas. sinamdvileSi ki miznad isaxavda narkotikebiT vaWrobis dana-
Saulis mtkicebulebis dacvas.

76. Tavis mxriv, es mosazreba ar amarTlebs im daskvnas, rom sakamaTo 
Careva ewinaaRmdegeba me-3 muxls. rogorc zemoT aRiniSna (ix. zemoT pun-
qti 70), sasamarTlom ramdenime SemTxvevaSi daadgina, rom principSi kon-
vencia ar krZalavs iZulebiT samedicino Carevas, Tu is daexmareba Cade-
nili danaSaulis gamoZiebaSi. miuxedavad amisa, mtkicebulebis mopovebis 
mizniT, piris fizikur xelSeuxeblobaSi nebismieri Careva unda gaxdes 
umkacresi Semowmebis sagani, sadac gansakuTrebuli mniSvneloba mieniWe-
ba Semdeg faqtorebs: ra moculobiT gaxda aucilebeli iZulebiTi same-
dicino Careva mtkicebulebaTa mosapoveblad; riskebi eWvmitanilis jan-
mrTelobisaTvis; proceduris Sesrulebis manera da amisgan gamowveuli 
fizikuri Tu sulieri tkivili, arsebuli samedicino zedamxedvelobis 
done da zegavlena eWvmitanilis janmrTelobaze (aseve Seadare da ganasx-
vave analogiur SemTxvevebSi amerikis SeerTebuli Statebis sasamarTlo-
Ta mier dawesebuli praqtika - ix. zemoT punqtebi 51-52). konkretuli 
saqmis yvela garemoebis gaTvaliswinebiT, Carevam ar unda gadaaWarbos 
sisastikis minimalur zRvars, rac amgvar qmedebas me-3 muxlis farglebSi 
moaqcevda. axla sasamarTlo saTiTaod ganixilavs yvela am elements.

77. imasTan dakavSirebiT, Tu ra moculobiT gaxda aucilebeli iZule-
biTi samedicino Careva mtkicebulebaTa mosapoveblad, sasamarTlo aRniS-
navs, rom narkotikebiT vaWroba seriozuli danaSaulia. misTvis naTelia 
am problemis simwvave, rasac ejaxebian xelSemkvreli saxelmwifoebi da 
cdiloben, win aRudgnen zians, narkotikebiT momaragebas rom axlavs sazo-
gadoebisTvis (saxeldobr ix. D. v. the United Kingdom, 1997 wlis 2 maisi, punqti 
46, moxsenebebi 1997-III). Tumca, winamdebare saqmeSi sadavo zomis gamoyene-
bis brZanebamde da gamoyenebamde naTeli iyo, rom quCis dileri, romlis mi-
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marTac am zomas mimarTes, narkotikebs inaxavda piris RruSi da saTanadod 
masStaburad ver vaWrobda. es aisaxa sasjelSic (pirobiTi msjavri erTi 
wlis vadiT da saprobacio zedamxedveloba), rac amgvar sasjelTa Soris 
yvelaze minimaluria. sasamarTlo iziarebs midgomas, rom gamomZiebelTaT-
vis sasicocxlo mniSvneloba hqonda gasayidi narkotikebis raodenobisa da 
xarisxis dadgenas. miuxedavad amisa, igi ukmayofiloa imiT, rom winamdebare 
saqmeSi mtkicebulebis mosapoveblad aucilebeli aRmoCnda amosaRebinebel 
saSualebaTa iZulebiTi gamoyeneba. gamomZiebel organoebs SeeZloT ubra-
lod moecadaT, Tu rodis gamoiyofoda narkotiki organizmidan bunebrivi 
gziT. niSandoblivia, rom evropis sabWos bevri wevri saxelmwifo am meTods 
iyenebs narkotikebTan dakavSirebul danaSaulTa gamosaZieblad. 

78. samedicino Carevis Tanmdev riskebTan mimarTebiT, sasamarTlo aR-
niSnavs, rom mxareTa Soris sakamaTo Temaa, Tu ramdenad Seuqmna ganmcxa-
deblis janmrTelobas riski cxviris aredan zondiT ipekakunas nayenis 
Seyvanam da apomorfinis ineqciam. aris Tu ara aseTi zomebi saxifaTo, 
rogorc es zemoT aRiniSna (ix. punqtebi 41-44), sadavo sakiTxia medicinis 
eqspertebisTvisac. maSin, rodesac zogierTi xsenebuls miiCnevs sruliad 
uvnebel da eWvmitanilis interesebSi Semaval zomad, sxvebi asabuTeben, 
rom kerZod cxviris zondis gamoyeneba amosaRebinebel saSualebaTa iZu-
lebiT Sesayvanad, Seicavs seriozul safrTxes sicocxlisa da janmrTelo-
bisaTvis da, Sesabamisad, unda aikrZalos. sasamarTlos ar akmayofilebs 
mtkiceba, rom amosaRebinebel saSualebaTa iZulebiT gamoyeneba - pro-
cedura, romelic dRevandeli mdgomareobiT dasrulda ori sasikvdilo 
SedegiT mopasuxe saxelmwifoSi - Seicavs umniSvnelo safrTxes janmrTe-
lobisaTvis. amasTan dakavSirebiT igi agreTve SeniSnavs, rom Zalis realu-
ri gamoyeneba - Zalis umniSvnelo gamoyenebis sapirispirod - aucilebeli 
gaxda mopasuxe saxelmwifoebSi mxolod saqmeTa mcire nawilSi, romlebSic 
ki amosaRebinebel saSualebebs mimarTes. miuxedavad amisa, fataluri Se-
mTxvevebi dafiqsirda saqmeebSi, sadac gamoiyeneboda Zalismieri meTodi. 
metic, is faqti, rom germaniis miwebis umetesobaze da evropis sabWos 
wevri saelmwifoebis umetesobaSi xelisuflebis organoebi eridebian amo-
saRebinebel saSualebaTa iZulebiT gamoyenebas, gvibiZgebs vifiqroT, rom 
amgvari zoma moiazrebs safrTxes sicocxlisaTvis.

79. rac Seexeba amosaRebinebel saSualebaTa gamoyenebis maneras, sa-
samarTlo aRniSnavs, rom maT nebayoflobiT miRebaze uaris Semdeg, gan-
mcxadebeli Zirs daagdo oTxma policielma, rac aCvenebs, rom mis mimarT 
gamoiyenes sisastikis zRvarTan miaxloebuli iZuleba. Semdeg, misi fiziku-
ri da gonebrivi winaaRmdegobis dasaZlevad, cxviris gavliT kuWSi Seiyvanes 
zondi. es, wesiT, gamoiwvevda tkivilsa da SiSs. amas garda, ganmcxadeblis 
nebis sawinaaRmdegod, ganxorcielda morigi iZulebiTi fizikuri Careva, 
rac gamoixata sxva amosaRebinebeli saSualebis ineqciiT. gasaTvaliswine-
belia ganmcxadeblis sulieri tanjva, sanam amosaRebinebeli saSualebebi 
daiwyebdnen moqmedebas. am dros igi gakavebuli hyavdaT policiis oficrebs 
da imyofeboda maTi da eqimis meTvalyureobis qveS. am viTarebaSi iZule-
biTi Rebineba, savaraudod, Seuracxmyofeli unda yofiliyo misTvis. sa-
samarTlo ar iziarebs mTavrobis mosazrebas, rom organizmidan narkotike-
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bis bunebrivi gziT gamoyofis cda aseve damamcirebeli iqneboda. marTalia, 
aseTi saqcieli erTgvari Carevaa piradi cxovrebis xelSeuxeblobis ufle-
baSi, radgan zedamxedvelobas saWiroebs, magram igi ukavSirdeba sxeulis 
bunebriv funqcionirebas da, amdenad, axlavs mniSvnelovnad naklebi Careva 
piris fizikur da gonebriv xelSeuxeblobaSi, vidre iZulebiT samedicino 
Carevas (ix. mutatis mutandis, zemoxsenebuli Peters da Schmidt).

80. rac Seexeba samedicino meTvalyureobas amosaRebinebel saSua-
lebaTa gamoyenebaze, sasamarTlo aRniSnavs, rom sadavo zoma eqimma ga-
naxorciela saavadmyofos pirobebSi. agreTve, proceduris Catarebis Se-
mdeg ganmcxadebeli daaTvaliera eqimma da gamoacxada patimrobisaTvis 
vargisad. Tumca, mxareTa Soris davis sagania is, Seadgines Tu ara gan-
mcxadeblis anamnezi RonisZiebis ganxorcielebamde, raTa garkveuliyo, 
ra zians miayenebda mis janmrTelobas amosaRebinebel saSualebaTa gamo-
yeneba misi Tanxmobis gareSe. radgan ganmcxadebeli gauZalianda amosaRe-
binebel saSualebaTa miRebas da, amasTan, laparakobda ara germanulad, 
aramed damtvreuli inglisuriT, dasaSvebia, rom mas ar SeeZlo an ar 
surda epasuxa kiTxvebze, romelic dausva eqimma, an gaevlo winaswari sa-
medicino Semowmeba. mTavrobas ar warmoudgenia araviTari dokumenturi 
an raime sxva mtkicebuleba amis sxvagvarad warmosaCenad.

81. rac Seexeba sadavo zomis gavlenas eWvmitanilis janmrTelobaze, 
sasamarTlo aRniSnavs, rom mxareebi ver Tanxmdebian, miiRo Tu ara gan-
mcxadebelma raime grZelvadiani dazianeba, saxeldobr, kuWis. mis xelT 
arsebul masalebze dayrdnobiT, sasamarTlo askvnis, rom ver dadginda, 
ramdenad ukavSirdeba amosaRebinebel saSualebaTa ZaldatanebiT miRebas, 
dakavebidan orTve-naxevris Semdeg, kuWTan dakavSirebuli garTulebebis 
mkurnaloba cixis saavadmyofoSi an sxva tipis samedicino daxmareba. es 
daskvna, rasakvirvelia, ar ayenebs kiTxvis qveS sasamarTlos zemoxsene-
bul mosazrebas, rom iZulebiTi samedicino Careva ar ganxorcielebula 
ganmcxadeblis janmrTelobisTvis SesaZlo safrTxis gareSe.

82. saqmis yvela garemoebis gaTvaliswinebiT, sasamarTlo miiCnevs, 
rom sadavo zomam miaRwia sisastikis im minimalur zRvars, rac sakmari-
sia misi me-3 muxlis farglebSi mosaqcevad. xelisuflebis organoebi, 
ganmcxadeblis nebis sawinaaRmdegod, uxeSad Caerivnen mis fizikur da 
gonebriv xelSeuxeblobaSi. maT gamoiwvies iZulebiTi Rebineba, ara Tera-
pevtuli mizeziT, aramed mtkicebulebis mosapoveblad, rac naklebad Za-
ladobrivi meTodebiTac SeiZleboda. SesaZlebelia, rom manera, romli-
Tac sadavo zoma ganxorcielda, ganmcxadebelSi aRZravda SiSis, wamebisa 
da daucvelobis gancdas, rasac, Tavis mxriv, SeeZlo misi Seuracxyofa 
da damcireba. metic, proceduras Tan sdevda riski ganmcxadeblis jan-
mrTelobisaTvis, Tundac imitom, rom winaswar saTanadod ar SeudgeniaT 
anamnezi. marTalia, es ar iyo mizanmimarTuli zoma, magram Sesrulda 
imgvarad, rom ganmcxadebels miayena rogorc fizikuri, aseve sulieri 
tkivili. Sesabamisad, me-3 muxlis sawinaaRmdegod, ganmcxadebeli daeqve-
mdeba araadamianur da Rirsebis Semlaxvel mopyrobas.

83. aqedan gamomdinare, sasamarTlo askvnis, rom dairRva konvenciis 
me-3 muxli.
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II. konvenciis me-8 muxlis savaraudo darRveva

84. ganmcxadeblis saCivris Tanaxmad, amosaRebinebel saSualebaTa 
iZulebiTma gamoyenebam gamoiwvia araproporciuli Careva misi piradi 
cxovrebis pativiscemis uflebaSi. igi daeyrdno konvenciis me-8 muxls, 
romlis Sesabamisi nawilebi gvamcnoben:

`1. yvelas aqvs ufleba, pativi scen mis pirad ... cxovrebas ... 

2. dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuflebis Careva, 
garda iseTi SemTxvevisa, rodesac aseTi Careva xorcieldeba kanonis Sesaba-
misad da aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis, 
sazogadoebrivi usafrTxoebis an qveynis ekonomikuri keTildReobis inte-
resebisaTvis, uwesrigobis an danaSaulis Tavidan asacileblad, janmrTe-
lobis an zneobisa Tu sxvaTa uflebaTa da TavisuflebaTa dasacavad.” 

85. mTavroba ar daeTanxma am braldebas.
86. sasamarTlom ukve ganixila ganmcxadeblis saCivari amosaRebine-

bel saSualebaTa gamoyenebaze konvenciis me-3 muxlis farglebSi. Tavisi 
daskvnis gaTvaliswinebiT, rom dairRva xsenebuli debuleba, sasamarTlo 
adgens, rom me-8 muxlis farglebSi am sakiTxis ganxilva saWiro aRaraa.

III. konvenciis me-6 muxlis savaraudo darRveva

87. ganmcxadebelma aseve miiCnia, rom amosaRebinebeli saSualebebis 
gamoyenebiT mopovebuli nivTmtkicebis sasamarTlo procesze gamoyene-
biT dairRva misTvis konvenciis me-6 muxliT garantirebuli samarTlia-
ni sasamarTlo ganxilvis ufleba. kerZod, igi Cioda, rom dairRva misi 
ufleba, ar moaxdinos TviTinkriminacia. me-6 muxlis Sesabamisi nawili 
iTvaliswinebs, rom:

` gansazRvrisas ... wardgenili sisxlis samarTlebrivi nebismieri bralde-
bis ... gamorkvevisas yvelas aqvs…... samarTliani ... ganxilvis ufleba ... 
sasamarTlos mier~.

88. mTavrobam gaaprotesta es Sexeduleba.

A. mxareTa argumentebi

1. ganmcxadebeli

89. ganmcxadeblis azriT, amosaRebinebel saSualebaTa gamoyeneba iyo uka-
nono da daarRvia konvenciis me-3 da me-8 muxlebi. radganac am saxiT mopo-
vebuli mtkicebuleba gaxda msjavrdebis erTaderTi safuZveli, Sesabamisad, 
mis winaaRmdeg warmarTuli sisxlis samarTlis procesic iyo usamarTlo.

90. SemdgomSi ganmcxadebelma aRniSna, rom misi iZulebiT, amoeRo dana-
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Saulis mtkicebuleba misive nebis sawinaaRmdegod, xelisuflebis organoeb-
ma daarRvies misi ufleba, ar moexdina TviTinkriminacia da, aqedan gamomdi-
nare, saqmis samarTliani sasamarTlo ganxilvis uflebac. TviTinkriminaciis 
sawinaaRmdego principi ar Semoifargleba iZulebis gziT miRebuli Cvenebe-
biT, aramed vrceldeba amgvarad amoRebul sagnebzec. metic, misi saqmis fa-
qtobrivi garemoebebi gansxvavdeba imaTgan, rasac vxvdebiT saqmeSi Saunders 
v. the United Kingdom (1996 wlis 17 dekemberi, moxsenebebi 1996-VI). sisxlisa da 
dnm-is (DNA) analizebis aRebasTan dakavSirebuli saqmeebisgan gansxvavebiT, 
romlebsac sasamarTlo mouxmobs winamdebare saqmeSi gadawyvetilebis ga-
motanisas, mtkicebulebis mopovebis mizniT amosaRebinebel saSualebaTa ga-
moyeneba gulisxmobs qimiuri SenaerTebis moxmarebas, ramac sxeuli miiyvana 
arabunebriv da uneblie moqmedebamde. misi uari amosaRebinebel saSuale-
baTa miRebaze, gadailaxa sagrZnobi Zalis gamoyenebiT. amdenad, amoRebu-
li mtkicebuleba ar arsebobda damoukideblad, misi nebis gareSe, da igi 
aiZules aqtiuri wvlili Seetana TviTinkriminaciis procesSi. amosaRebi-
nebel saSualebaTa gamoyeneba SeiZleba SevadaroT e.w. simarTlis Sratis 
gamoyenebas aRiarebis mopovebis mizniT, rasac sruliad calsaxad krZala-
vs sisxlis samarTlis saproceso kodeqsis 136-e (a) muxli. Tavisi saCivris 
gasamyareblad, ganmcxadebeli daeyrdno frankfurtis (mainis) saapelacio 
sasamarTlos 1996 wlis 11 oqtombris gadawyvetilebas.

2. mTavroba

91. mTavrobis TvalsazrisiT, ganmcxadeblis mimarT amosaRebinebel 
saSualebaTa gamoyeneba ar ewinaaRmdegeba konvenciis arc me-3 da arc 
me-8 muxls. aqedan gamomdinare, amgvarad mopovebuli narkotikebis Se-
mcveli paketebis mtkicebulebad gamoyeneba ganmcxadeblis winaaRmdeg 
sisxlis samarTlis procesSi am process usamarTlos ar xdis. ganmcxa-
deblis gasamarTlebisa da gadawyvetilebis gamotanisaTvis gadamwyveti 
mniSvneloba hqonda mis mier gayiduli narkotikebis zusti Semadgenlo-
bis, raodenobisa da xarisxis dadgenis proceduras.

92. garda amisa mTavrobam ganacxada, rom adamianis ufleba, ar moax-
dinos TviTinkriminacia, mxolod da mxolod krZalavs piris iZulebas, 
imoqmedos sakuTari nebis winaaRmdeg. Rebinebis provocirebas mohyva or-
ganizmis is reaqcia, rasac ver marTavs individis neba da, Sesabamisad, ar 
aris akrZaluli TviTinkriminaciis sawinaaRmdego principiT. ase rom, 
eWvmitanili ar uiZulebiaT, aqtiurad Seewyo xeli mtkicebulebis gadar-
CenisTvis. braldebulis Tavdapirveli uari amosaRebinebel saSualebaTa 
miRebaze ver CaiTvleba jerovan mizezad. ase rom iyos, yvela sagamo-
Ziebo saSualeba, romelic miznad isaxavs eWvmitanilis nebis gadalaxvas 
mtkicebulebis mosapoveblad, rogoricaa, magaliTad, sisxlis analizis 
iZulebiTi aReba an saxlis Cxreka, ubralod aikrZaleboda.

93. metic, mTavrobam aRniSna, rom zemoxsenebul Saunders-is saqmeze sa-
samarTlos gadawyvetilebis Tanaxmad, amosaRebinebel saSualebaTa iZu-
lebiTi gamoyenebiT mopovebuli samxili CaiTvala misaReb mtkicebule-
bad. Tuki samxilad SesaZlebeli iyo organizmis siTxeebisa da ujredebis 
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gamoyeneba, miT ufro SesaZlebeli unda yofiliyo im sagnebis gamoyeneba, 
romlebic ar miekuTvneba msjavrdebulis sxeulis nawils. metic, amosa-
Rebinebel saSualebaTa gamoyeneba, rac ganmcxadebels ubralod mSvidad 
unda mieRo, ver Seedreba sisxlis samarTlis saproceso kodeqsis 136-e 
(a) muxliT akrZaluli e.w. simarTlis Sratis gamoyenebas, ramac gatexa 
eWvmitanilis gadawyvetileba, ar mieca Cveneba.

B.	 sasamarTlos Sefaseba

1.	 sasamarTlos precedentuli samarTliT Camoyalibebuli zogadi 
principebi 

94. sasamarTlo kvlavac xazs usvams Tavis movaleobas, uzrunvelyos 
konvenciis xelSemkvrel mxareTa valdebulebebis Sesruleba konvenciis 
me-19 muxlis Tanaxmad. kerZod, mis funqciaSi ar Sedis faqtebsa Tu kanon-
Si erovnuli sasamarTlos mier savaraudod daSvebul SecdomaTa ganxil-
va, Tuki raRac zomiT ar dairRva konvenciiT garantirebuli uflebebi 
da Tavisuflebebi. me-6 muxliT garantirebulia samarTliani sasamarT-
lo ganxilvis ufleba, Tumca, igi, rogorc aseTi, ar adgens raime wess 
mtkicebulebis dasaSvebobaze. es ukanaskneli, umTavresad, erovnuli ka-
nonmdeblobiT unda regulirdebodes (ix. Schenk v. Switzerland, 1988 wlis 
12 ivlisi, punqtebi 45-46, seria A, # 140, da Teixeira de Castro v. Portugal, 
1998 wlis 9 ivnisi, punqti 34, moxsenebebi 1998-IV).

95. Sesabamisad, sasamarTlos ar evaleba gansazRvros, SeiZleba Tu ara 
dasaSvebi iyos konkretuli mtkicebuleba - magaliTad, erovnuli kanon-
mdeblobis Tanaxmad, ukanonod mopovebuli mtkicebuleba, an marTlac 
damnaSavea Tu ara ganmcxadebeli. kiTxva, romelsac pasuxi unda gaeces, 
Semdegia: iyo Tu ara samarTliani samarTalwarmoebis mTeli procesi, mt-
kicebulebaTa mopovebis gzebis CaTvliT? es aseve moicavs sadavo `ukano-
nobaze~ msjelobas da, Tu moiazreba konvenciis sxva uflebis darRveva, am 
darRvevis bunebis gansazRvras (ix. inter alia, Khan v. the United Kingdom, saqme # 
35394/97, punqti 34, adamianis uflebaTa evropuli sasamarTlo 2000-V; P.G. 
and J.H. v. the United Kingdom, saqme # 44787/98, punqti 76, adamianis uflebaTa 
evropuli sasamarTlo 2001-IX; da Allan v. the United Kingdom, saqme # 48539/99, 
punqti 42, adamianis uflebaTa evropuli sasamarTlo 2002-IX).

96. imis gansazRvrisas, iyo Tu ara samarTalwarmoebis mTeli pro-
cesi samarTliani, gasaTvaliswinebelia isic, Tu ramdenad moxda dac-
vis uflebebis pativiscema. kerZod, Sesamowmebelia, ramdenad mieca gan-
mcxadebels saSualeba, xelisuflebis organoebis winaSe gaesaCivrebina 
mtkicebulebis sandooba da SewinaaRmdegeboda mis gamoyenebas. amasTan, 
gasaTvaliswinebelia mtkicebulebis xarisxi da isic, Tu ramdenad aR-
Zravs eWvs im garemoebaTa sandooba da sizuste, romlebSic is moipoves. 
ramdenadac ar aris aucilebeli, dadges samarTlianobis problema, roca 
mopovebuli mtkicebuleba ar aris gamyarebuli sxva masalebiT, SeiZleba 
aRiniSnos, rom Tu mtkicebuleba Zalian myaria da ar arsebobs mis san-
doobaSi daeWvebis riski, Sesabamisad mcirdeba damxmare mtkicebulebaTa 
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saWiroeba (ix. inter alia Khan-is saqme, citirebulia zemoT, punqtebi 35 da 
37, da Allan, punqti 43).

97. me-6 muxliT gaTvaliswinebuli samarTlianobis zogadi moTxovnebi 
miesadageba yvela sisxlis samarTalwarmoebas, imisda miuxedavad, Tu ra 
saxis danaSaulzea saubari. Tumca, imis gansazRvrisas, ramdenad samarTliani 
iyo samarTalwarmoebis mTeli procesi, gasaTvaliswinebelia sazogadoebri-
vi interesis mniSvneloba konkretuli danaSaulis gamoZiebasa da dasjaSi. 
igi unda gaxdes individis piradi interesis sapirwone, rom mtkicebulebebi 
am piris winaaRmdeg Segrovdes kanonierad. Tumca, sazogadoebrivi intere-
sebis sakiTxebs ar SeuZliaT gaamarTlon is zomebi, romlebic aRemateba 
ganmcxadeblis dacvis uflebis siRrmiseul arss, konvenciis me-6 muxliT 
garantirebuli TviTinkriminaciis sawinaaRmdego privilegiis CaTvliT (ix. 
mutatis mutandis, Heaney and McGuinness v. Ireland, saqme # 34720/97, punqtebi 57-
58, adamianis uflebaTa evropuli sasamarTlo 2000-XII). 

98. saxeldobr, rac Seexeba msjelobas konvenciis dadgenil darRve-
vaze, sasamarTlo SeniSnavs, rom gansakuTrebiT Khan-isa (Khan v. the United 
Kingdom, citirebulia zemoT, punqtebi 25-28) da P.G. and J.H.-s (P.G. and J.H. 
v. the United Kingdom citirebulia zemoT, punqtebi 37-38) saqmeebSi man da-
adgina, rom saidumlo mosasmeni mowyobilobebis gamoyeneba arRvevda me-8 
muxls, radgan amgvari aparaturis gamoyenebisTvis ar arsebobda saTana-
do safuZvlebi erovnul kanonmdeblobaSi, xolo ganmcxadeblis piradi 
cxovrebis pativiscemis uflebaSi Careva aseve “kanonis farglebs miRma” 
eqceoda. miuxedavad amisa, amgvarad miRebuli informaciis mtkicebule-
bad miReba am saqmis garemoebaTa gaTvaliswinebiT, ar ewinaaRmdegeba me-6 
muxlis 1-li punqtiT garantirebul samarTlianobis moTxovnebs. 

99. Tumca, mtkicebulebas, romelic me-3 muxlis darRveviTaa mopove-
buli, sxvadasxva mosazreba SeiZleba miesadagos. konvenciis me-3 muxlis 
darRveviT mopovebul mtkicebulebasTan dakavSirebiT SeiZleba dadges 
me-6 muxlis 1-li punqtis sakiTxi maSinac ki, rodesac aseTi mtkicebule-
ba ar yofila gadamwyveti msjavrdebisaTvis (ix. İçöz v. Turkey (dec.) saqme # 
54919/00, 2003 wlis 9 ianvari, da Koç v. Turkey (dec.), saqme # 32580/96, 2003 
wlis 23 seqtemberi). amasTan dakavSirebiT, sasamarTlo kvlav imeorebs, 
rom me-3 muxli icavs demokratiuli sazogadoebis erT-erT yvelaze fun-
damentur Rirebulebas. yvelaze rTul viTarebebSic ki, rogoricaa br-
Zola terorizmTan da organizebul danaSaulTan, konvencia absoluturi 
mniSvnelobiT krZalavs wamebasa da araadamianur an Rirsebis Semlaxvel 
mopyrobas an dasjas. gansxvavebiT konvenciisa da #1 da 4 oqmebis sxva ar-
sebiT debulebaTagan, me-3 muxli ar iTvaliswinebs gamonaklisebs da dauS-
veblad miiCnevs misgan gadaxvevas me-15 muxlis me-2 punqtis Sesabamisad, 
TviT sagangebo mdgomareobis drosac ki, roca safrTxe emuqreba xalxis 
sicocxles (ix. inter alia, Chahal v. the United Kingdom, 1996 wlis 15 noemberi, 
punqti 79, moxsenebebi 1996-V, da Selmouni v. France [didi palata], saqme # 
25803/94, punqti 95, adamianis uflebaTa evropuli sasamarTlo 1999-V).

100. rac Seexeba dumilis uflebisa da TviTinkriminaciis winaaRmdeg 
privilegiis darRveviT mopovebul mtkicebulebas, sasamarTlo SeniSna-
vs, rom es aris zogadad aRiarebuli saerTaSoriso standartebi, romle-
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bic safuZvlad udevs me-6 muxliT dadgenil samarTliani proceduris 
ideas. maTi logikuri safuZvelia inter alia braldebulis dacva xelisu-
flebis organoebis mxridan arasaTanado iZulebisgan, riTac gamoiricxe-
ba usamarTloba da Sesruldeba me-6 muxlis miznebi. kerZod, adamianis 
ufleba, ar daidanaSaulos Tavi, iTvaliswinebs saqmeSi sisxlis samarT-
lebrivi devniT braldebulis winaaRmdg bralis damtkicebas ise, rom 
misgan mtkicebulebas ar moipoveben iZulebiT an zewolis meTodebis ga-
moyenebiT, misi survilis sawinaaRmdegod (ix. inter alia, zemoT citirebuli 
Saunders, punqti 68; Heaney and McGuinness, punqti 40; J.B. v. Switzerland, saqme 
# 31827/96, punqti 64, adamianis uflebaTa evropuli sasamarTlo 2001-III; 
da zemoT citirebuli Allan, punqti 44).

101. imis ganxilvisas, ugulebelyves Tu ara TviTinkriminaciis winaaR-
mdeg privilegiis ZiriTadi arsi, sasamarTlom unda Seiswavlos iZulebis 
buneba da xarisxi, unda gamoikvlios procedurebSi Sesabamisi garantie-
bis arseboba da amgvarad mopovebuli masalebis gamoyenebis xarisxi (ma-
galiTisTvis ix. Tirado Ortiz and Lozano Martin v. Spain (dec.), saqme # 43486/98, 
adamianis uflebaTa evropuli sasamarTlo 1999-V; zemoT citirebuli 
Heaney and McGuinness, punqtebi 51-55; da alani /Allan/, punqti 44).

102. amasTan, sasamarTlom daadgina, rom ufleba, pirma ar moaxdinos 
TviTinkriminacia, pirvel rigSi, niSnavs braldebulis dumilis uflebis pa-
tiviscemas. konvenciis xelSemkvreli mxareebis da sxvaTa samarTlebriv sis-
temebSi arsebuli sayovelTao gagebiT, es principi ar vrceldeba sisxlis 
samarTalwarmoebaSi im masalebis gamoyenebaze, romlebic mopovebulia iZu-
lebis wesiT, Tumca arseboben braldebulis nebisgan damoukideblad, ro-
goricaa inter alia Sesabamisi nebarTviT amoRebuli dokumentebi, sunTqvis, 
sisxlis, Sardis, Tmis an xmis nimuSebi da organizis qsovilebi, saWiro dnm-s 
analizisTvis (ix. zemoT citirebuli Saunders, punqti 69; Choudhary v. the Uni-
ted Kingdom (dec.), saqme # 40084/98, 1999 wlis 4 maisi; zemoT moyvanili J.B. v. 
Switzerland, punqti 68; P.G. and J.H. v. the United Kingdom, punqti 80).

2. xsenebuli principebis gamoyeneba winamdebare saqmesTan mimarTebiT 

103. imis gansazRvrisas, iyo Tu ara am principebis fonze ganmcxade-
blis winaaRmdeg warmoebuli sisxlis samarTlis procesi samarTliani, 
sasamarTlo Tavidanve aRniSnavs, rom ganmcxadeblis mimarT amosaRebi-
nebel saSualebaTa gamoyenebiT mopovebuli mtkicebuleba ar miuRiaT 
`arakanonierad~, erovnuli kanonmdeblobis darRveviT. amasTan daka-
vSirebiT igi ixsenebs, rom erovnuli sasamarTloebis daskvniT, sisxlis 
samarTlis saproceso kodeqsis 81-e (a) muxli iZleoda iZulebiTi zomis 
gamoyenebis uflebas.

104. sasamarTlom zemoT daadgina, rom me-3 muxlis arsebiTi debu-
lebebis sawinaaRmdegod, ganmcxadebeli daeqvemdebara araadamianur da 
Rirsebis Semlaxvel mopyrobas, rodesac gadaylapuli narkotikebis iZu-
lebiT amosaRebad mis mimarT gamoiyenes amosaRebinebeli saSualebebi. 
amgvarad, sisxlis samarTalwarmoebisas ganmcxadeblis winaaRmdeg gamo-
yenebuli mtkicebuleba mopovebul iqna konvenciiT garantirebuli erT-
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erTi ZiriTadi uflebis pirdapiri darRveviT.
105. rogorc zemoT aRiniSna, sisxlis samarTalwarmoebisas me-3 muxlis 

darRveviT mopovebuli mtkicebulebis gamoyeneba aRZravs seriozul kiTx-
vebs procedurebis samarTlianobaze. sasamarTlos winamdebare saqmeSi ar 
daudgenia, rom ganmcxadebeli daeqvemdebara wamebas. misi azriT, TviTinkri-
minaciiT miRebul mtkicebulebas - iqneba aRiarebis formiT, Tu realuri 
saxiT - arasodes unda daefuZnos msxverplis braleulobis mtkiceba (miuxe-
davad misi damamtkicebeli Rirebulebisa), Tuki igi mopovebulia Zaladobis 
an sisastikis an sxva amgvari mopyrobis Sedegad, rac SeiZleba Sefasdes 
wamebad. nebismieri sxva daskvna SeiZleba emsaxuros moralurad gaumarT-
lebeli qmedebis irib legitimacias, rac konvenciis me-3 muxlis avtorebis 
Tanaxmad, asakrZalia, an rogorc es mSvenivrad aisaxa amerikis SeerTebuli 
Statebis uzenaesi sasamarTlos gadawyvetilebaSi saqmeze Rochin (ix. zemoT 
punqti 50), [amiT Cven] `sisastikes SevmosavdiT marTlmsajulebis mantiiT~. 
amasTan dakavSirebiT sasamarTlo aRniSnavs, rom gaeros wamebisa da sxva 
sastiki, araadamianuri an Rirsebis Semlaxveli mopyrobis da dasjis sawi-
naaRmdego konvenciis me-15 muxli ambobs, rom wamebis Sedegad gakeTebuli 
gancxadebebi ar unda iqnas gamoyenebuli wamebis msxverplis winaaRmdeg mt-
kicebulebis saxiT sisxlis samarTlis procesze. 

106. miuxedavad imisa, rom mopyrobas, romelsac ganmcxadebeli dae-
qvemdebara, ar miuRwevia wamebis aqtebisTvis damaxasiaTebel samarcxvino 
donemde, igi aRniSnul viTarebaSi mivida sisastikis im minimalur zR-
vramde, rasac moicavs me-3 muxlis akrZalvaTa sfero. ar unda gamoi-
ricxos, rom konkretuli saqmis faqtebze mizanmimarTuli arasaTanado 
mopyrobiT (romelic ar utoldeba wamebas) mopovebuli mtkicebulebis 
gamoyenebam usamarTlod warmarTos ganmcxadeblis winaaRmdeg saqmis sa-
samarTlo ganxilva, miuxedavad imisa, Tu ramdenad seriozuli danaSau-
lia savaraudod Cadenili, ramdenad damamZimebelia mtkicebuleba da ra 
pirobebi iyo Seqmnili imisTvis, rom dazaralebuls gaesaCivrebina maTi 
[mtkicebulebis] aRiareba da gamoyeneba sasamarTlo procesze.

107. winamdebare saqmeSi kiTxva, Tu ramdenad SeuZlia araadamianur da 
Rirsebis Semlaxvel mopyrobad Sefasebuli qmedebiT mopovebul mtkice-
bulebas avtomaturad aqcios sasamarTlo procesi usamarTlod, SeiZleba 
darCes Riad. sasamarTlo aRniSnavs, rom ganmcxadeblisaTvis tkivilisa 
da tanjvis miyeneba romc ar yofiliyo xelisuflebis organoTa mizani, 
mainc mtkicebuleba moipoves im meTodiT, romelmac daarRvia konvenciiT 
garantirebuli erT-erTi ZiriTadi ufleba. amasTan, mxareebi Tanxmdebo-
dnen imaze, rom iZulebis gziT amoRebuli narkotikebi iyo ZiriTadi Se-
madgeneli ganmcxadeblis msjavrdebis uzrunvelsayofad. marTalia isic, 
rac aseve arc erT mxares ar gausaCivrebia, kerZod, ganmcxadebels mieca 
SesaZlebloba (romelic man gamoiyena), gaesaCivrebina ZaldatanebiTi gziT 
amoRebuli narkotikebis [mtkicebulebad] gamoyeneba. miuxedavad amisa, ne-
bismier Sexedulebas imasTan dakavSirebiT, rom erovnulma sasamarTloebma 
ar dauSvan am mtkicebulebis moxmareba, ar uweria aRsruleba, radgan maT 
amosaRebinebel saSualebaTa gamoyeneba miiCnies adgilobrivi kanonmdeb-
lobiT daSvebul normad. metic, sazogadoebrivi interesi ganmcxadeblis 
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msjavrdebis uzrunvelyofaSi ar unda ganixilebodes iseTi wonis mqoned, 
romelsac SeeZlo gaemarTlebina mtkicebulebis sasamarTlo procesze ga-
moyeneba. rogorc zemoT aRiniSna, zoma ganisazRvra quCis dilerisaTvis, 
romelic yidda SedarebiT mcire odenobis narkotikebs da saTanadod mie-
saja eqvs Tvemde pirobiTi patimroba.

108. am viTarebaSi sasamarTlo askvnis, rom ganmcxadeblidan Zalado-
brivi gziT amoRebuli narkotikuli saSualebis mtkicebulebad gamoye-
nebam mTeli sasamarTlo procesi aqcia arasamarTlianad.

109. es daskvna TavisTavad sakmarisi safuZvelia, romelze dayrdno-
biTac SeiZleba iTqvas, rom ganmcxadebels me-6 muxlis darRveviT uari 
eTqva samarTlian sasamarTlo procesze. miuxedavad amisa, sasamarTlos 
jerovnad miaCnia, yuradReba miapyros ganmcxadeblis saCivars, rom iman, 
Tu ra maneriT moxda mtkicebulebis amoReba da misi gamoyeneba, Ziri ga-
mouTxara mis uflebas TviTinkriminaciis winaaRmdeg. am mimarTebiT, sa-
samarTlo pirvel rigSi gaarkvevs, miesadageboda Tu ara es kerZo ufle-
ba ganmcxadeblis saqmis garemoebebs da aseve dairRva Tu ara igi.

110. rac Seexeba winamdebare saqmeSi TviTinkriminaciis sawinaaRmdego 
principis gamoyenebis SesaZleblobas, sasamarTlo SeniSnavs, rom saxe-
zea sasamarTlo ganxilvaze `namdvili~ mtkicebulebis (da ara aRiarebis) 
gamoyeneba, romelic ganmcxadeblis fizikur xelSeuxeblobaSi Zalismie-
ri CareviTaa mopovebuli. igi dasZens, rom xelSemkvrel saxelmwifoebsa 
da sxva qveynebSi, sayovelTao gagebiT, TviTinkriinaciis sawinaaRmdego 
privilegia niSnavs braldebulis nebis pativiscemas, SeinarCunos dumili 
dakiTxvisas da misces Cveneba iZulebis gareSe. 

111. miuxedavad amisa, sasamarTlo zogierT SemTxvevaSi ufro farTo 
mniSvnelobas aniWebs me-6 muxlis 1-li punqtiT dacul TviTinkriminaciis 
sawinaaRmdego princips, raTa moicvas is saqmeebi, sadac namdvili mtkice-
bulebebi iZulebiT gadasces xelisuflebis organoebs. magaliTad, saqmeSi 
Funke v. France-m (1993 wlis 25 Tebervali, punqti 44, seria A, saqme # 256-A), 
sasamarTlom daadgina, rom ganmcxadeblis iZulebis mcdeloba, gadaeca 
dokumentacia da amiT warmoedgina mis mier savaraudod Cadenili danaSau-
lis mtkicebuleba, arRvevs mis uflebas, ar daidanaSaulos Tavi. saqmeSi 
J.B. v. Switzerland (zemoT moyvanili, paragrafebi 63-67), sasamarTlom miiCnia, 
rom saxelmwifo organoebi Seecadnen eiZulebinaT ganmcxadebeli, rom mas 
warmoedgina dokumentebi, romelTac, SesaZloa, gamoeaSkaravebinaT gada-
saxadebisgan Tavis arideba, rac ewinaaRmdegeboda TviTinkriminaciis sawi-
naaRmdego principTan (amis farTo gagebiT).

112. saundersis saqmeSi sasamarTlom CaTvala, rom TviTinkriminaciis 
sawinaaRmdego principi ar moicavs `masalas, romlis mopovebac bral-
debulisgan SesaZlebelia iZulebiTi zomebis gamoyenebiT, aramed rome-
lic arsebobs eWvmitanilis nebisgan damoukideblad. aseTi masalaa inter 
alia, [Cxrekis] brZanebis safuZvelze amoRebuli dokumentebi, sunTqvisa 
da Sardis nimuSebi, da dnm-is analizisTvis saWiro organuli qsovilebi~ 
(citirebulia zemoT, punqti 69). 

113. sasamarTlos azriT, winamdebare saqmeSi warmodgenili mtkicebu-
leba, saxeldobr, amosaRebinebel saSualebaTa gamoyenebiT amoRebuli, 
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ganmcxadeblis organizmSi damaluli narkotikebi SeiZleba miekuTvnos 
masalis im kategorias, romelic arsebobs eWvmitanilis nebisgan damou-
kideblad da romlis gamoyenebac zogadad ar aris akrZaluli sisxlis 
samarTalwarmoebisas. Tumca, aris rigi elementebisa, rac am saqmes ga-
nasxvavebs saundersis saqmeSi CamoTvlil magaliTTagan. pirvel rigSi, 
saqmeebSi - Funke v. France da J.B. v. Switzerland ganmcxadeblis nebis sawi-
naaRmdegod amosaRebinebeli saSualebebi iZulebiT gamoiyenes namdvili 
mtkicebulebis amosaRebad. amis sapirispirod, saundersis saqmeSi Ca-
moTvlili organuli masalebi moicavda im nimuSebs, romelTa amoRebac 
moxda iZulebis gziT sasamarTlo samedicino eqxpertizisTvis, raTa, ma-
galiTad, daedginaT organizmSi alkoholis an narkotikebis Semcveloba.

114. meorec, winamdebare saqmeSi gamoyenebuli Zalis xarisxi mniSvnelo-
vnad gansxvavdeba iZulebis im donisgan, rac, Cveulebisamebr, moiTxoveba 
saundersis saqmeSi CamoTvlili masalebis amosaRebad. amgvari masalis mo-
sapoveblad, braldebuls moeTxoveba mSvidad miiRos umniSvnelo Careva 
mis fizikur xelSeuxeblobaSi (magaliTad, sisxlis, Tmis an organuli qs-
ovilebis nimuSebis aRebisas). maSinac ki, rodesac saWiroa braldebulis 
aqtiuri monawileoba, saundersis saqmis TvalsazrisiT, es exeba organiz-
mis Cveulebrivi funqcionirebiT warmoSobil masalebs (rogoricaa: sunTq-
vis, Sardis an xmis nimuSebi). amis sapirispirod, winamdebare saqmeSi mtki-
cebulebis amoRebinebis mizniT, ganmcxadebels iZulebiT Seuyvanes zondi 
cxviris aredan da am gziT miawodes nivTiereba, rasac misi organizmis pa-
Tologiuri reaqcia unda gamoewvia. rogorc adre aRiniSna, es procedura 
ar iyo usafrTxo ganmcxadeblis janmrTelobisaTvis.

115. da mesamec, winamdebare saqmeSi mtkicebuleba moipoves procedu-
riT, romelic arRvevs me-3 muxls. ganmcxadeblis saqmeSi gamoyenebuli 
procedura sruliad gansxvavdeba im proceduraTagan, romelTa mizania, 
magaliTad, sunTqvis testis Catareba an sisxlis nimuSis aReba. am tipis 
procedurebi, gamonaklisi SemTxvevebis garda, ar aRweven me-3 muxlis 
sawinaaRmdego sisastikis minimalur zRvars. metic, miuxedavad imisa, rom 
Tavisi arsiT es procedurebic aris erTgvari Careva eWvmitanilis pira-
di cxovrebis xelSeuxeblobis uflebaSi, maTi gamoyeneba zogadad mainc 
gamarTlebulia me-8 muxlis me-2 punqtiT, radgan aucilebelia sisxlis 
samarTlis danaSaulis Tavidan asacileblad (ix. inter alia, zemoT citire-
buli Tirado Ortiz and Lozano Martin).

116. aqedan gamomdinare, TviTinkriminaciis sawinaaRmdego principi 
moqmedebs winamdebare samarTalwarmoebaSi.

117. imis dasadgenad, dairRva Tu ara ganmcxadeblis ufleba, ar dai-
danaSaulos Tavi, sasamarTlom unda imsjelos Semdeg faqtorebze: mtki-
cebulebis mosapoveblad ganxorcielebuli iZulebis buneba da xarisxi; 
sazogadoebrivi interesis wona Cadenili danaSaulis gamoZiebasa da das-
jaSi; raime Sesabamisi garantiebis arseboba procedurebSi; da amgvari 
saxiT mopovebuli mtkicebulebebis gamoyenebis xarisxi. 

118. rac Seexeba winamdebare saqmeSi mtkicebulebis mopovebisTvis mi-
marTul iZulebis bunebasa da xarisxs, sasamarTlo kvlavac imeorebs, 
rom narkotikebis amosaRebineblad ganmcxadeblis iZuleba aris mniSvne-
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lovani Careva mis fizikur da gonebriv xelSeuxeblobaSi. ganmcxadebeli 
gaakava oTxma policielma, cxviris arxis gavliT kuWSi Seuyvanes zondi 
da misi meSveobiT SeuSves qimiuri nivTiereba, raTa gamoewviaT organiz-
mis paTologiuri reaqcia da eiZulebinaT, amoeRo mtkicebuleba. es mo-
pyroba CaiTvala araadamianurad da Rirsebis Semlaxavad da, Sesabamisad, 
dadginda me-3 muxlis darRveva.

119. rac Seexeba sazogadoebrivi interesis wonas ganmcxadeblis bral-
debis uzrunvelsayofad mtkicebulebis gamoyenebaSi, sasamarTlo SeniS-
navs, rom rogorc zemoT ukve aRiniSna, iZulebiTi zoma gamoiyenes quCis 
dileris mimarT, romelic yidda SedarebiT mcire odenobis narkotikebs 
da sabolood miesaja eqvs Tvemde pirobiTi msjavri eqvs Tvemde vadiT 
da daeqvemdebara saprobacio zedamxedvelobas. winamdebare saqmis gare-
moebaTa gaTvaliswinebiT, sazogadoebrivi interesi mtkicebulebis ga-
moyenebaSi ganmcxadeblis braldebis uzrunvelsayofad ver gaamarTlebs 
mis fizikur da gonebriv xelSeuxeblobaSi esoden uxeS Carevas. 

120. procedurebSi Sesabamisi garantiebis arsebobis TvalsazrisiT, 
sasamarTlo SeniSnavs, rom sisxlis samarTlis saproceso kodeqsis 81-e 
(a) muxlis Tanaxmad, sxeulSi SeRweva unda ganaxorcielos eqimma saavad-
myofos pirobebSi da mxolod maSin, rodesac ar arsebobs safrTxe gan-
mcxadeblis janmrTelobisaTvis. SeiZleba iTqvas, rom zogadad erovnu-
li kanonmdebloba uzrunvelyofs dacvas ama Tu im zomis TviTneburi an 
aramarTebuli gamoyenebisgan, Tumca, ganmcxadebelma, romelic daeyrdno 
dumilis uflebas, uari ganacxada winaswar samedicino gamokvlevaze. mas 
SeeZlo urTierToba mxolod damtvreuli inglisuriT, rac imas niSnavda, 
rom ganmcxadebels procedura Cautares misi fizikuri Tu proceduris 
atanis SesaZleblobebis sruli gamokvlevis gareSe.

121. rac Seexeba amgvari saxiT mopovebuli mtkicebulebebis gamoye-
nebas, sasamarTlo kvlavac imeorebs, rom amosaRebinebel saSualebaTa 
gamoyenebiT mopovebuli narkotikebi aRmoCnda gadamwyveti mtkicebu-
leba misi braldebisaTvis narkotikebiT vaWrobaSi. marTalia isic, rom 
ganmcxadebels misces SesaZlebloba, saqmis sasamarTlo ganxilvaze Sewi-
naaRmdegeboda am mtkicebulebis gamoyenebas da man es SesaZlebloba 
gamoiyena. miuxedavad amisa, rogorc es zemoTac aRiniSna, erovnul sa-
samarTloTa nebismieri SesaZlo ganzraxva, saqmidan gamoericxaT es mtki-
cebuleba, uSedegod dasruldeboda, radgan xsenebuli qmedeba CaiTvala 
erovnuli kanonmdeblobiT daSvebulad.

122. zemoxsenebulis gaTvaliswinebiT, sasamarTlo aseve mzad iyo daed-
gina, rom nebis darTva ganmcxadeblis saqmis sasamarTlo ganxilvaze gamoe-
yenebinaT amosaRebinebel saSualebaTa iZulebiT miRebis Sedegad mopovebu-
li mtkicebuleba, aris TviTinkriminaciis sawinaaRmdego uflebis darRveva. 
aqedan gamomdinare, aman mTeli sasamarTlo procesi aqcia arasamarTlianad.

123. Sesabamisad, dairRva konvenciis me-6 muxlis 1-li punqti.

IV. konvenciis 41-e muxlis gamoyeneba

124. konvenciis 41-e muxlis Tanaxmad:
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`Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo 
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi samarTa-
li darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZleva, 
saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samarTlian dak-
mayofilebas miakuTvnebs~.

125. ganmcxadebelma moiTxova kompensacia materialuri da aramateria-
luri zianisaTvis da mis mier gaweuli sasamarTlo xarjebis anazRaureba.

A. ziani

126. ganmcxadebelma mTlianobaSi moiTxova 51.12 evro  materialu-
ri zianisTvis, e.i. viupertalis saolqo sasamarTlos gadawyvetilebis 
safuZvelze konfiskirebuli Tanxa. man aseve moiTxova kompensacia ara-
materialuri zianisaTvis. igi daeyrdno misTvis miyenebul fizikur da-
zianebebs da gonebriv stressa Tu umweobis grZnobas, rac gamoiwvia amo-
saRebinebel saSualebaTa gaxangrZlivebulma gamoyenebam. misi azriT, es 
iyo sicocxlisaTvis saxifaTo da aSkarad arakanonieri qmedeba. metic, 
man winaswar patimrobaSi dahyo momdevno xuT Tves manam, sanam am araka-
nonieri zomis gamo mas miusajes pirobiTi msjavri eqvs Tvemde vadiT da 
dauqvemdebares saprobacio zedamxedvelobas. am kuTxiT man moiTxova 
minimaluri Tanxa 30,000 evros  odenobiT.

127. mTavrobas ar gaukeTebia komentari ganmcxadeblis moTxovnil mate-
rialur kompensaciaze, magram aRniSna, rom aramaterialuri zianisaTvis da-
saxelebuli Tanxa iyo gadaWarbebuli. rac Seexeba savaraudo zians, miyene-
buls ganmcxadeblis winaswari dakavebis, braldebisa da msjavrdebis period-
Si, kompensacia ar mouTxovia, radgan germaniis kanonmdebloba iTvaliswinebs 
srul anazRaurebas. im SemTxvevaSi, Tu sasamarTlo daadgenda ganmcxadeblis 
konvenciiT dacul uflebaTa darRvevas, ganmcxadebels eqneboda ufleba, 
moeTxova sisxlis samarTalwarmoebis xelaxali dawyeba da gamarTlebis Se-
mTxvevaSi - patimrobis periodSi miyenebuli zianis anazRaureba.

128. rac Seexeba moTxovnil kompensacias materialuri zianisTvis, sa-
samarTlo aRniSnavs, rom viupertalis saolqo sasamarTlom brZana 100 
germanuli markis (daaxloebiT, 51.12 evro) konfiskacia, rogorc im da-
naSaulis Sedegad miRebuli Semosavali, risTvisac igi damnaSaved cnes. 
Tumca, mas ar SeeZlo evarauda, ra SedegiT dasruldeboda samarTalwar-
moeba, Tu ar dadgindeboda konvenciis darRveva (ix. inter alia, Schmautzer 
v. Austria, 1995 wlis 23 oqtomberi, punqti 44, seria A, saqme # 328-A, 
da Findlay v. the United Kingdom, 1997 wlis 25 Tebervali, punqti 85, mox-
senebebi 1997-I). iZulebiTi zomis gamoyenebiT amoRebuli narkotikebis 
Semcveli paketi gaxda gadamwyveti faqtori ganmcxadeblis braldebaSi. 
Tumca, radganac am mtkicebulebis mopoveba SesaZlebeli iyo me-3 muxlis 
darRvevis gareSec (mocdiT, sanam narkotikiani paketi bunebrivi gziT 
ar gamoiyofoda organizmidan) da, Sesabamisad, misi gamoyeneba SesaZle-
beli iqneboda me-6 muxlis darRvevis gareSe, sasamarTlo askvnis, rom 
am debulebebis darRvevasa da ganmcxadeblis materialur zians Soris 
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mizezSedegobrivi kavSiri skmarisad dasabuTebuli ar aris. aqedan gamom-
dinare, ar arsebobs safuZveli am kuTxiT kompensaciis mikuTvnebisaTvis.

129. rac Seexeba moTxovnil aramaterialur zians, sasamarTlo aRniS-
navs, rom mTavrobis Tanaxmad, ganmcxadebels SeeZlo kompensaciis moTxo-
vna erovnul sasamarTloebSi, Tuki mas gaamarTlebdnen xelaxla dawyebu-
li sisxlis samarTalwarmoebis Sedegad. miuxedavad amisa, sasamarTlos 
miaCnia, rom Tu strasburgSi Tavis uflebaTa darRvevis Sesaxeb Civila-
mde ganmcxadebeli amowuravda samarTlebrivi dacvis yvela Sidasaxel-
mwifoebriv saSualebas warmatebis gareSe, xolo Semdgom igives gaimeo-
rebda warmatebulad misi msjavrdebis gasauqmeblad, da bolos axali 
sasamarTlo procesis gavliT, ganmcxadebels moeTxoveboda ukve mesamed 
amoewura samarTlebrivi dacvis Sidasaxelmwifoebrivi saSualebebi, raTa 
sasamarTlosgan mieRo samarTliani dakmayofileba, am SemTxvevaSi samar-
Talwarmoebis mTliani xangrZlivoba Znelad Tu Seesabameboda adamianis 
uflebaTa efeqtian dacvasTan da Seiqmneboda viTareba, romelic Seu-
Tavsebeli iqneboda konvenciis mizansa da miznebTan (magaliTisTvis ix. 
Barberà, Messegué and Jabardo v. Spain (muxli 50), 1994 wlis 13 ivnisi, punqti 
17, seria A, saqme # 285-C, da Papamichalopoulos and Others v. Greece (muxli 
50), 1995 wlis 31 oqtomberi, punqti 40, seria A, saqme # 330-B). aqedan 
gamomdinare, mas SeiZleba miekuTvnos anazRaureba.

130. mis xelT arsebuli yvela elementis gaTvaliswinebiT, sasamarT-
lo adgens, rom ganmcxadebels tkivilisa da gonebrivi stresis saxiT 
miadga aramaterialuri ziani. aramaterialuri ziani Sedegad mohyva mis 
mimarT mopyrobas, risi mizanic iyo mtkicebulebis mopoveba, romelic 
mogvianebiT mis winaaRmdeg gamoiyenes saqmis sasamarTlo ganxilvisas. 
samarTlianobis principidan gamomdinare, sasamarTlo ganmcxadebels 
aniWebs 10,000 evros .

B. xarjebi da danaxarjebi

131. ganmcxadebelma mTlianobaSi moiTxova 5,868.88 evros  anazRaure-
ba sasamarTlos winaSe gaweuli xarjebisaTvis. am TanxaSi Sedis federalu-
ri sakonstitucio sasamarTlos winaSe iuridiuli warmomadgenlobisTvis 
gaweuli xarji 868,88 evros  odenobiT, romelic daangariSda advokatTa 
sazRauris federaluri regulaciebis (Bundesrechtsanwalts-gebührenordnung) 
Tanaxmad. garda amisa, man moiTxova 5,000 evro  strasburgis sasamarTlo-
Si samarTalwarmoebisas gaweuli xarjebisaTvis. mas ar warmoudgenia raime 
sxva dokumenturi masala Tavisi moTxovnebis gasamyareblad.

132. mTavrobas ar gaukeTebia komentari am moTxovnaze.
133. sasamarTlos precedentuli samarTlis Tanaxmad, xarjebisa da 

danaxarjebis asanazRaureblad, dazaralebulma mxarem jer unda gaiRos 
igi imisaTvis, rom Tavidan aicilos an gamoasworos konvenciis darRve-
vebi, igive unda daadginos sasamarTlomac da, Sesabamisad, miiRos kom-
pensacia. aseve unda warmoCindes, rom xarjebi gaweuli iyo realurad 
da aucileblobis gamo da Seesabameboda gonivrul odenobas (ix. sxva ga-
dawyvetilebaTa Soris, Nikolova v. Bulgaria [didi palata], saqme # 31195/96, 
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punqti 79, adamianis uflebaTa evropuli sasamarTlo 1999-II, da Venema v. 
the Netherlands, saqme # 35731/97, punqti 117, adamianis uflebaTa evropu-
li sasamarTlo 2002-X).

134. winamdebare saqmeSi, gaiTvaliswina ra mis xelT arsebuli informa-
cia da zemoxsenebuli kriteriumebi, sasamarTlo kmayofilia, rom xarji 
federaluri sakonstitucio sasamarTlos winaSe samarTalwarmoebis dros 
iuridiuli warmomadgenlobisTvis da xarjebi sakonvencio samarTalwar-
moebisTvis gaweulia, raTa dadgeniliyo da gamosworebuliyo konvenciis 
uflebaTa darRveva. precedentuli samarTlisa da sakuTari msjelobis 
gaTvaliswinebiT, sasamarTlo adgens, rom moTxovnili Tanxa Seesabameba go-
nivrul odenobas. Sesabamisad, igi aniWebs ganmcxadebels 5,868.88 evros . 
amas daemateba nebismieri gadasaxadi, riTac SeiZleba daibegros es Tanxa. 

C. sauravi

135. sasamarTlo Sesaferisad miiCnevs, rom sauravi ganisazRvros 
evropis centraluri bankis mier dadgenili minimaluri nixriT, rasac 
unda daematos Tanxis sami procenti. 

xsenebuli mizezebidan gamomdinare, sasamarTlo 
1. adgens aTi xmiT Svidis winaaRmdeg, rom dairRva konvenciis me-3 muxli;

2. adgens Tormeti xmiT xuTis winaaRmdeg, rom ar warmoiSoba raime sxva saki-
Txi konvenciis me-8 muxlis Tanaxmad;

3. adgens TerTmeti xmiT eqvsis winaaRmdeg, rom dairRva konvenciis me-6 
muxli;

4. adgens TerTmeti xmiT eqvsis winaaRmdeg: 

(a) mopasuxe saxelmwifom sami Tvis vadaSi unda gadaixados Semdegi 
Tanxebi: 

(i) 10,000 (aTi aTasi) evro aramaterialuri zianisTvis;
(ii) 5,868.88 evro (xuTi aTas rvaas samocdarva evro da oTxmocdarva 

centi) xarjebisa da danaxarjebisTvis;
(iii) nebismieri gadasaxadi, romliTac SeiZleba daibegros es Tanxa.

(b) zemoxsenebuli samTviani vadis gasvlis Semdeg, gadaxdis dRemde, 
aRniSnul Tanxas daemateba sauravi im moculobiT, rac utoldeba 
evropuli bankis sesxisaTvis gankuTvnil minimalur procents, ro-
melsac unda daematos samprocentiani ganakveTi.

5. uaryofs erTxmad ganacxadis danarCen nawils samarTlian dakmayofilebas-
Tan dakavSirebiT.

	 Sesrulebulia inglisur da frangul enebze da gacxadebulia sajarod 
2006 wlis 11 ivliss, strasburgSi, adamianis uflebaTa SenobaSi. 

lorens earli		  lucius vildhaberi
mdivnis moadgile		  Tavmjdomare
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konvenciis 45-e muxlis me-2 punqtisa da sasamarTlos reglamentis 
74-e muxlis me-2 punqtis Tanaxmad, winamdebare gadawyvetilebas danar-
Tis saxiT erTvis Semdegi calke mosazrebebi:

(a)	 mosamarTle bratcas Tanmxvedri azri.
(b)	 mosamarTle zupaCiCis Tanmxvedri azri.
(c)	 mosamarTleebis: vildhaberisa da kafliSis gansxvavebuli azrebi.
(d)	 mosamarTleebis: resis, pelonpaias, bakasa da sikutas erToblivi 

gansxvavebuli azrebi.
(e)	 mosamarTle hajievis gansxvavebuli azri.

l.v.
t.le.

mosamarTle bratcas Tanmxvedri azri

me, sasamarTlos umravlesobasTan erTad, xma miveci saqmis yvela sa-
kiTxs, magram maqvs SeniSvnebi gadawyvetilebis dasabuTebis zogierT 
nawilTan dakavSirebiT, konvenciis me-3 da me-6 muxlebTan mimarTebiT.

muxli 3

Cemi ZiriTadi SeniSvna me-3 muxlTan dakavSirebul dasabuTebaze exeba 
gadawyvetilebis 77-e muxls, sadac daaskvnes ra, rom mopyroba, romelsac 
ganmcxadebeli daeqvemdebara, iyo araadamianuri da Rirsebis Semlaxveli. 
am msjelobisas yuradReba didwilad maxvildeba faqtze, rom ganmcxade-
blis narkotikebiT vaWrobaSi mtkicebulebis mosapoveblad ar iyo `auci-
lebeli~ iZulebiTi samedicino Careva. iTqva, rom dapatimrebis momentSi 
ganmcxadebeli iyo ubralod quCis dileri da aSkarad ar awarmoebda far-
TomasStabian narkovaWrobas, amitom amosaRebinebel saSualebaTa Zaldata-
nebiTi gamoyeneba ar iyo savaldebulo zoma mis winaaRmdeg mtkicebulebis 
mosapoveblad. sagamoZiebo xelisuflebis organoebs SeeZloT, ubralod 
moecadaT, sanam ganmcxadebeli bunebrivi gziT gamoyofda narkotikebs, 
rac Seesabameba evropis sabWos sxva mravali qveynis praqtikas.

me srulebiT viziareb im azrs, rom qveynebis winaSe gansakuTrebiT 
mZafrad dgas narkotikebiT ukanono vaWrobasTan brZolis problema, 
kerZod, ZiriTadi narkomovaWreebis winaaRmdeg misaRebi mtkicebulebis 
mopovebis kuTxiT. CemTvis aseve misaRebia, rom Tu damajereblad aris 
naCvenebi amosaRebinel saSualebaTa iZulebiTi gamoyenebis upiratesoba 
bunebriv moqmedebasTan SedarebiT, samedicino “aucileblobidan” gamom-
dinare, es iqneba gadamwyveti faqtori imis gansazRvrisTvis (sasamarT-
los myari iurisdiqciis mixedviT), moepyrnen Tu ara ganmcxadebels kon-
venciis me-3 muxlis darRveviT (ix. gadawyvetilebis 69-e punqti). Tumca, 
risi gaziarebac ar SemiZlia, aris 77-e punqtis daskvna, rom iqac, sadac 
ar Cans samedicino aucilebloba, savaraudo danaSaulis simZime da am 
danaSaulis mtkicebulebis mopovebis gadaudebeli saWiroeba ratom unda 
CaiTvalos Sesabamis faqtorebad imis gansazRvrisas, arRvevs Tu ara mo-
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pyrobis konkretuli forma me-3 muxls. sasamarTlom araerTxel gausva 
xazi me-3 muxlis garantiaTa sagangebo xasiaTs, romelic absoluturi 
mniSvnelobiT krZalavs wamebas an araadamianur an Rirsebis Semlaxvel 
mopyrobas Tu dasjas, miuxedavad dazaralebulis qmedebis xasiaTisa. 
me-3 muxli ar iZleva uflebas, rom konkurentulma sazogadoebrivma 
interesma daabalansos imgvari mopyroba, romelic aRwevs me-3 muxlis 
zRvars. rogorc mxolod seriozuli danaSaulis mtkicebulebis mopove-
bis gadaudebeli aucilebloba ver gaamarTlebs im mopyrobas, romelic 
aRwevs zRvars, aseve mimaCnia, rom es zRvari ar icvleba eWvmitanilis 
Cadenili danaSaulis simZimis, an danaSaulSi mtkicebulebis mopovebis 
gadaudebeli aucileblobis mixedviT. 

amave mizeziT, ar mimaCnia, rom sakiTxi - arRvevs, Tu ara konkretuli 
mopyroba me-3 muxls - damokidebuli unda iyos imaze, iyo Tu ara Sesa-
Zlebeli, xsenebuli mopyrobis mizani miRweuliyo sxva meTodebis gamoye-
nebiT, rac ar moicavda mopyrobis amgvar formas. Cemi azriT, is faqti, 
rom sasamarTlos winaSe warmodgenili masalebis mixedviT, mxolod ra-
mdenime wevr saxelmwifoSia (Tu aseTebi saerTod arsebobs) nebadarTu-
li amosaRebinebel saSualebaTa iZulebiTi gamoyenebiT narkodanaSaulSi 
eWvmitanilTagan mtkicebulebis amoReba, nebismier viTarebaSi, da miuxe-
davad savaraudod Cadenili danaSaulis simZimisa, gvaCvenebs, Tu ra unda 
CaiTvalos misaReb mopyrobad eWvmitanilis mimarT.	

rac Seexeba gadawyvetilebaSi gadmocemul sxva safuZvlebs, romelTac 
srulad veTanxmebi, Cemi azriT, ganmcxadeblis mimarT mopyroba gascda 
me-3 muxliT dadgenil zRvars da daarRvia igi.

muxli 6

sasamarTlos daskvna konvenciis me-6 muxlis darRvevasTan dakavSire-
biT, emyareba im principul sakiTxs, rom konvenciis me-3 muxlis darR-
veviT, amosaRebinebel saSualebaTa iZulebiTi gamoyenebis safuZvelze 
mopovebuli narkotikebis mtkicebulebad gamoyenebam mTeli sasamarTlo 
procesi aqcia usamarTlod. Tumca, vidre sasamarTlo daaskvnida, rom 
mzad iyo daedgina me-6 muxlis darRveva xsenebuli mizezebis gamo, Tavis 
gadawyvetilebaSi gamoexmaura ganmcxadeblis damatebiT arguments, rom 
forma, romlis meSveobiTac mtkicebuleba moipoves da Semdgom gamoiyenes 
sasamarTlo ganxilvaze, Zirs uTxris mis uflebas, ar daidanaSaulos Tavi. 

zogadad, SemiZlia daveTanxmo sasamarTlos principul midgomas da 
mis argumentacias me-6 muxlis darRvevis dadgenisas da aqve gavaJRe-
reb mosamarTle frankfurteris warmoTqmul sityvebs saqmeze roCini 
kaliforniis winaaRmdeg Tavisi mosazrebis warmodgenisas: ̀ samarTalwar-
moeba, romlis safuZvelzec es msjavrdeba ganxorcielda, meti rom ar 
SeiZleba ise Seuracxyofs danaSaulis winaaRmdeg safuZvlianad brZo-
lasTan dakavSirebul zizRisadmi mgrZobelobas da pirad sentimente-
bs~. sasamarTlo xSirad aRniSnavs, rom konvencia ar adgens raime wesebs 
mtkicebulebaze, rogorc aseTze. mtkicebulebaTa dasaSvebobis sakiTxi, 
upirvelesad, erovnuli kanonmdeblobiT regulirdeba. CemTvis im mt-
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kicebulebis gamoyeneba, romelic mopovebulia iseTi mopyrobiT, me-3 
muxliT uzrunvelyofil fundamentur Rirebulebebs rom arRvevs, Seu-
racxyofs samarTliani sasamarTlo ganxilvis mTel koncefcias, Tundac 
amgvari mtkicebulebis miReba gadamwyveti ar iyos braldebis uzrunvel-
sayofad - rogorc es moxda winamdebare saqmeSi. saqmeSi iZulebiT mopove-
buli aRiarebis gamoyenebis msgavsad, esec Seuracxyofs samarTlianobis 
civilizebul Rirebulebebs da damangrevel efeqts axdens sasamarTlo 
procesis xelSeuxleblobaze, rogorc nebismieri mopovebuli mtkicebu-
lebis arasandooba, romlis gamoyenebac protestis mizezi xdeba. 

simarTles Seesabameba isic, rom ganmcxadeblis mimarT mopyroba CaiTva-
la araadamianur da Rirsebis Semlaxvel mopyrobad da ara wamebad; aseve, 
gaeros wamebis sawinaaRmdego konvenciis me-15 muxliT gaTvaliswinebuli ga-
monaklisebi, me-16 muxlTan erTobliobaSi (ix. gadawyvetilebis 48-e punqti), 
mkafiod ganasxvavebs erTmaneTisgan wamebis gziT miRebuli mtkicebulebisa 
da arasaTanado mopyrobis sxva formebis gamoyenebiT mopovebuli mtkice-
bulebis dasaSvebobas. Tumca, arasaTanado mopyrobis sxvadasxva formas 
Soris ar arsebobs arc ucvleli da arc zustad gansazRvruli zRvari, rac 
aqamde aRiara sasamarTlom. ara mxolod es - Cemi azriT, sasamarTlo pro-
cesis samarTlianoba gamousworeblad ziandeba yvela im SemTxvevaSi, sadac 
dasaSvebia, Sesabamisi saxelmwifos xelisuflebis organoebis mopovebuli 
mtkicebuleba me-3 muxlis akrZalvaTa darRvevis safuZvelze. 

amgvarad, me viqnebodi mzad, wavsuliyavi imaze Sors, vidre sasamarT-
los wevrTa umravlesoba, romelTac amjobines Riad daetovebinaT zogadi 
kiTxva - aqcevda Tu ara sasamarTlo process avtomaturad usamarTlod 
mtkicebuleba, mopovebuli qmedebis Sedegad, romelic araadamianur da 
Rirsebis Semlaxvel qmedebadaa Sefasebuli. Sedegad, maT Tavi Seikaves, 
rom winamdebare saqmis garkveul garemoebebSi daedginaT usamarTloba. 
radganac me SevZeli mimeRo es mwiri safuZveli me-6 muxlis darRvevis da-
sadgenad, sakiTxi, razec Cemi azri kvlavac gansxvavdeba sasamarTlos we-
vrTa umravlesobis azrisgan, aris gadawyvetilebis 107-e punqtiT SemoTa-
vazebuli mosazreba, rom me-6 muxlis mixedviT, Sedegi SesaZloa gansxvave-
buli yofiliyo, Tuki ganmcxadebeli mxolod mcire masStabis narkovaWro-
biT ar iqneboda dakavebuli da, aqedan gamomdinare, Tu sazogadoebrivi 
interesi ganmcxadeblis msjavrdebis uzrunvelyofaSi CaiTvleboda meti 
wonis mqoned. arsebiTad imave mizezebis gamo, rac ukve gamovxate me-3 
muxlTan mimarTebiT, arsebuli narkovaWrobis zoma meCveneba Seusabamod 
me-6 muxlis ZaliT aRZrul sakonvencio sakiTxebTan. Cemi azriT, sazo-
gadoebis interess ganmcxadeblis msjavrdebis uzrunvelyofaSi araviTar 
SemTxvevaSi ar SeeZlo gaemarTlebina mtkicebulebad im narkotikebis ga-
moyeneba, romlebic mopovebulia misdami mopyrobis Sedegad.

mivedi ra am daskvnamde, ar miviCnie saWirod an saTanadod, rom gan-
mexila ganmcxadeblis damatebiTi argumenti, romelic ukavSirdeba Tvi-
Tinkriminacias da ar davafuZnebdi Cems daskvnebs me-6 muxlis darRve-
vaze SemdgomSic, radganac amiT aRiZreboda gansakuTrebiT kompleqsuri 
da rTuli problemebi. 



118

jalo germaniis winaaRmdeg

mosamarTle zupaCiCis Tanmxvedri azri

miuxedavad imisa, rom veTanxmebi am mniSvnelovan saqmeze miRweul ga-
dawyvetilebas, zogierTi TvalsazrisiT mwams, rom (1) es, am sityvis pir-
dapiri mniSvnelobiT (stricto sensu), namdvilad aris wamebasTan dakavSire-
buli saqmis klasikuri SemTxveva; (2) rom policiis `Semzaravi~ qmedebiT 
am binZuri mtkicebulebis mopovebis aqti mkacrad unda daisajos, da (3) 
rom am binZuri mtkicebulebis gamoricxvis mizezi ar gamomdinareobs 
Tavad (per se) wamebidan. samarTlebrivi procesi aris konfliqtebis mo-
gvarebis civilizebuli meTodi, romelic aRemateba aracivilizebul fi-
zikur upiratesobas, xolo Zaladobis ukudgeba ki misi pirveladi mizan-
Tagania. udavoa, rom es misi Semadgeneli komponentia. ar arsebobs SemTx-
veva, sadac principis - aravin aris valdebuli, daidanaSaulos sakuTari 
Tavi (nemo tenetur seipsum prodere) - gansxvavebuli gadmocema ubrundeba 
dasavluri samarTlebrivi tradiciebis fesvebs.

saqmeSi Selmouni v. France Cvens precedentul samarTalSi CavrTeT gae-
ros wamebis sawinaaRmdego konvenciis (SemdgomSi `UNCAT~-i) 1-li muxli. 
radgan winamdebare saqmeSi `sastiki tkivili da tanjva~ aRniSnavs yvela-
fers, wamebis saukeTeso gansazRvreba UNCAT-is mixedviT, rac ar aris 
adamianis uflebaTa evropul konvenciaSi, ganmeorebiT aRniSnavs: 

`termini “wameba” niSnavs nebismier qmedebas, romliTac romelime pirs [2] 
ganzrax ayeneben [1] Zlier tkivils an tanjvas, fizikurs Tu suliers, 
raTa misgan an mesame pirisagan [a] miiRon informacia an aRiareba; [b] dasa-
jon qmedebisaTvis, romelic man an mesame pirma Caidina, an kidev romlis 
CadenaSic igi eWvmitanilia; agreTve [c] daaSinon an aiZulon igi, an mesa-
me piri, an [d] nebismieri mizniT, romelsac safuZvlad udevs nebismieri 
tipis diskriminacia, roca aseTi tkivili da tanjva pirs miayena sajaro 
moxelem [3] an misi waqezebiT, nebarTviTa Tu mdumare TanxmobiT sxva ofi-
cialurma pirma. am gansazRvrebaSi ar igulisxmeba tkivili da tanjva, 
romelic axlavs mxolod kanonier sanqciebs da am sanqciaTa ganuyofeli 
nawilia” (aqcentebi Cemia).

sxva sityvebiT, wameba aris (1) delictum proprium; danaSauli, romelic 
SeiZleba Caidinos mxolod sajaro moxelem an sxva oficialurma pirma. 
(2) igi moiTxovs konkretul ganzraxvas (dolus specialis), saxeldobr, Ro-
nisZiebis warmarTva unda iTvaliswinebdes an eTanxmebodes ara marto im 
azrs, rom miayenos mZime tkivili an tanjva, aramed, aseve (a) nawamebi an 
mesame pirisagan miiRos informacia an aRiareba, (b) dasajos qmedebisaTvis, 
romelic man an mesame pirma Caidina, an kidev romlis CadenaSic igi eWvmi-
tanilia; agreTve (c) daaSinon an aiZulon igi, an mesame piri, an (c) nebis-
mieri mizniT, romelsac safuZvlad udevs nebismieri tipis diskriminacia.

radgan sajaro piris mxridan sakmarisia mdumare Tanxmobac, zemoxse-
nebuli konkretuli ganzraxva (dolus specialis), sul cota, SeiZleba aseve 
iyos qmedebis SesaZlo SedegebSi gaTviTcnobierebuloba (dolus eventualis) 
iseT saqmeebSi, sadac, magaliTisTvis, policiis ganyofilebis xelmZR-
vaneli - sajaro moxele - Segnebulad eTanxmeba mas daqvemdebarebulTa 
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mier Cadenil wamebis aqtebs. metic, fraza, romelic sazRvravs konkre-
tul ganzraxvas, SeiZleba CaiTvalos daumTavreblad (`im miznebisTvis 
rogoricaa~) e.i. igi samarTalSorisi analogiis (analogia inter legem) ga-
moyenebis nebas rTavs. da bolos, wameba aris dasrulebuli danaSauli; 
ar arsebobs wamebis danaSauli Tu is ar aris (3) sajaro moxelis qcevis 
Sedegi (4) mZime fizikuri an gonebrivi tkivili an tanjva. 

aqedan gamomdinare, mTavari kiTxva winamdebare saqmeSi iseve, rogorc 
ufro da ufro met analogiur saqmeSi, Semdegia: ayenebs, Tu ara kerZod 
aRebuli qmedeba `sastik tkivils da tanjvas~, Tu raimes masze nakle-
bs? 2 sxva sityvebiT, wameba aris araadamianuri da Rirsebis Semlaxveli 
mopyrobis gamwvavebuli forma . iyo Tu ara am konkretul saqmeSi ara-
adamianuri da Rirsebis Semlaxveli mopyrobis msxverplis tkivili da 
tanjva sastiki, aris faqtobrivi garemoeba (question of fact), romelic unda 
gansazRvros sisxlis samarTlis sasamarTlom, danaSauls rom ganixila-
vs. medicinis mecnierebis Tanaxmad, tkivilis arsebiTi zRvari SesaZloa 
didwilad meryeobdes adamianebs Soris. metic, proceduris fizikuri 
maCvenebeli ar aris gadamwyveti. piris gadaparsul Tavze wylis wveTebis 
ganuwyveteli dacema, rac meore msoflio omis dros iaponelTa wamebis 
cnobil saxeoba iyo, SeiZleba ar mogveCvenos Zalian Semawuxeblad, Tum-
ca, igi aSkarad iwvevs mZime tanjvas. rac Seexeba guantanamoze [aSS-s sa-
mxedro baza] aprobirebul iZulebiTi Wmevis praqtikas, gaeros sagangebo 
momxsenebelma wamebis sakiTxebze, manfred novakma, frTxilad SeniSna, 
rom: `Tu xsenebuli braldebebi simarTlea, maSin es aucileblad utol-
deba damatebiT sastik mopyrobas~ . Tuki, msoflioSi adamianis uflebaTa 
sferoSi erT-erTi wamyvani eqspertis azriT, iZulebiTi kveba uTanabr-
deba `sastik mopyrobas”, maSin ZaldatanebiTi Rebineba, sul cota, aseve 
`sastiki kvebaa~. rasakvirvelia, umniSvnelovanesi sxvaoba aris is, rom 
iZulebiT kveba, savaraudod, Sedis piris interesSi, romelic am zomas 
eqvemdebareba, maSin, rodesac, miuxedavad sawinaaRmdegos mimarT arse-
buli uZluri braldebebisa, iZulebiTi Rebineba amgvars ar ganekuTvne-
ba. iZulebiTi Rebinebis mizania mtkicebulebis amoReba. iZulebiTi kveba 
gulisxmobs sakvebis miRebas, maSin, rodesac Cvens saqmeSi moxseniebu-
li zondis iZulebiT SeyvaniT xdeba amosaRebinebel saSualebaTa miReba. 
iZulebiTi kvebis Sedegad xdeba mSieri piris reabilitacia, xolo iZule-
biTi Rebinebis Sedegia aranebayoflobiTi Rebineba da rig SemTxvevebSi 
sikvdili. iZulebiT kvebas SeiZleba Tan axldes SiSi, gamowveuli zondis 
Zalismieri gziT Seyvanisgan, da ara misi Seyvanis Sedegebidan. iZulebiTi 
Rebinebis SemTxvevaSi, gansakuTrebiT ki maSin, rodesac am zomisadmi da-
qvemdebarebulma pirma icis wina gamoyenebis dros momxdari sasikvdilo 
SemTxvevebis Sesaxeb, SiSi subieqturi TvalsazrisiT ufro mZimdeba da 
obieqturad metad dasabuTebulia. iZulebiT kvebas ar aqvs konkretul 
iganzraxva aucilebeli RonisZiebis danaSaulebrivad warmarTvisaTvis, 
rom gauTanabrdes wamebas, Tumca mas mainc SeuZlia iyos `araadamianuri 
da damamcirebeli~. iZulebiT Rebinebis saqmeebSi konkretuli ganzraxva 
miesadageba wamebis gansazRvrebas imaSi, rac Seexeba am qmedebis danaSau-
lebrivad Camdenis mier moTxovnil subieqtur motivacias, rac mosamarT-
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le frankfurteris eniT, zaravs gonebas. 
miuxedavad amisa, garda arasaTanado mopyrobis eqstremaluri saqmee-

bisa (eleqtroSoki, palestinurad dakideba, falaka, da a.S), sruliad Seu-
Zlebelia ganzogadeba. gaeros wamebis sawinaaRmdego konvencia efuZneba im 
ideas, rom xelSemkvreli saxelmwifoebi moaxdenen wamebis inkriminirebas 
swored ise, rogorc es miTiTebulia zemoT moyvanil 1-l muxlSi, rac ger-
manias ar gaukeTebia, miuxedavad gaeros wamebis sawinaaRmdego komitetis 
ganmeorebiTi moTxovnebisa. sasamarTloSi wardgenis mere, arasaTanado 
mopyrobis Sedegebi SeiZleba iqces sasamarTlo saqmesTan dakavSirebul 
faqtad savaraudo mwameblis sasamarTlo procesze. sasamarTlo saqmesTan 
dakavSirebuli es faqti SeiZleba ganisazRvros, magaliTad, msxverplis 
dakiTxviT. sxva sityvebiT rom vTqvaT, UNCAT-is mixedviT, wamebis gansa-
zRvreba ar efuZneba im SesaZleblobas, rom konvenciis xelmomweri saxel-
mwifo SemoiRebs da daakanonebs mtkicebulebis amoRebis proceduras, ro-
melic Sedegad ara marto Tavs Seikavebs damnaSaveTa devnisgan, aramed 
aseve uzrunvelyofs oficialuri gamarTlebiT am sazizRar qcevas. gan-
mcxadebeli b-ni jalo germaniaSi Catarebul sisxlis samarTalwarmoebaSi 
ar ganxilula msxverplis saxiT, riTac mas SeezRuda Cvenebis micemis sa-
Sualeba. sxva sityvebiT, b-nma jalom ver SeZlo gaesaCivrebina, rom ganc-
dili tkivili da tanjva iyo mZime da germaniis sasamarTloebs arasdros 
miscemiaT saSualeba, ganexilaT es gamouZiebeli saqme.

es sakiTxi srulebiT Seuswavleli wardga am sasamarTlos winaSe. Tum-
ca, sxva analogiuri situaciebis msgavsad, saxelmwifos ekisreba mtkicebis 
tvirTi - aCvenos, rom b-n jalos, romelic travnuli gangrZobadi pro-
ceduris gatarebisas gakavebuli iyo ramdenime policielis mier, aRmoaCn-
da Zlieri tkivilis gaZlebis ganviTarebuli unari da stabiluri nervuli 
sistema da iZulebiTi Rebinebis proceduras ar miuyenebia misTvis mZime 
SiSi, tanjva, SfoTva da fizikuri tkivili - aRarafers vambobT samedicino 
garTulebebze. am mizeziT, me mainc mgonia, rom saqme is ki ar aris, zogadad 
iZulebiTi Rebineba warmoSobs Tu ara mZime tkivilsa da tanjvas, aramed 
is, Tu am konkretul saqmeSi ramdenad gaCnda tkivilisa da tanjvis gancda. 

mtkicebis tvirTi ekisreba mTavrobas. im pirobebSi, rom ar arseb-
obs sawinaaRmdegos damamtkicebeli sabuTi da imis gaTvaliswinebiT, rom 
savaraudod, yvelam icis Tavisi qmedebis bunebrivi Sedegebi, iZulebuli 
var, kvlavac gavimeoro, rom tkivili da tanjva am konkretul saqmeSi iyo 
mZime formis. amgvarad, Cven unda visaubroT wamebaze. 

II

meore sakiTxi exeba b-n jalos dadanaSaulebis dros germaniis sasamarT-
loebSi moZiebuli kokainis paketis gadamwyvet mtkicebulebad gamoyenebas. 

saqmeSi Rochin v. California, mosamarTle duglasma ganacxada: `me mgonia, 
rom [eWvmitanilis] bageTagan warmoTqmuli sityvebi, misi kuWidan amoRe-
buli kafsulebi, venidan aRebuli sisxli - yvela es mtkiceba dauSvebelia, 
radganac mopovebulia misi nebarTvis gareSe. es mtkicebebi dauSvebelia 
mexuTe Sesworebis safuZvelze.~ rogorc Cans, arsebobs pragmatuli mi-
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zezebi am dadgenili poziciis dasustebisTvis Semdgomi precedentuli 
samarTliT (ix. gadawyvetilebis 51-52-e punqtebi). 

Tumca, arsebiTad, problema is iyo, rom dadgenili normis logikuri 
safuZveli, rogorc amas mosamarTle duglasi ganmartavs - ix. qvemoT 
uigmoris SeniSvna - imdenad elementarulia, rom aSkarad TvalsaCinoa. 
Sedegad, gamoricxvis wesi, romelic ubralod prevenciis saSualebaa 
da TviTinkriminaciis winaaRmdeg privilegiis alter ego, mosamarTle 
reinkvestis daJinebuli mcdelobiT, dakninda manipulirebad teqnikur 
wesamde, romelic gamomdinareobs policielTa aramarTebuli qmedebis 
SeCerebis saWiroebidan. amgvarad, igi ganimarta absurdulad, misi margi-
naluri mniSvnelobiT.

gansxvavebuli saxis gaugebroba SeimCneva saqmeSi Saunders v. the Uni-
ted Kingdom (1996 wlis 17 dekemberi, moxsenebebi, 1996-VI) - Cveni piradi 
wamyvani saqme binZuri mtkicebulebis amoRebaze: 

`68. sasamarTlo kvlav imeorebs, rom marTalia, es sagangebod ar aRiniS-
neba konvenciis me-6 muxlSi, magram dumilis ufleba da piris ufleba, ar 
daidanaSaulos Tavi (ar moaxdinos TviTinkriminacia) aris zogadad aRiare-
buli saerTaSoriso standartebi, romlebic safuZvlad udevs me-6 muxliT 
dadgenil samarTliani proceduris ideas. maTi logikuri safuZvelia inter 
alia braldebulis dacva xelisuflebis organoebis mxridan arasaTanado 
iZulebisgan, riTac gamoiricxeba usamarTloba da Sesruldeba me-6 muxlis 
miznebi. kerZod, adamianis ufleba, ar daidanaSaulos Tavi, iTvaliswinebs 
saqmeSi sisxlis samarTlebrivi devniT braldebulis winaaRmdg bralis da-
mtkicebas ise, rom misgan mtkicebulebas ar moipoveben iZulebiT an zewo-
lis meTodebis gamoyenebiT, misi survilis sawinaaRmdegod am Tvalsazri-
siT es ufleba axlo kavSirSia udanaSaulobis prezumfciasTan, romelsac 
uzrunvelyofs konvenciis me-6 muxlis me-2 punqti. 

69. ufleba, ar daidanaSaulos Tavi, pirvel rigSi, niSnavs braldebulis 
dumilis uflebis pativiscemas. konvenciis xelSemkvreli mxareebis da sx-
vaTa samarTlebriv sistemebSi arsebuli sayovelTao gagebiT, es ar niSna-
vs sisxlis samarTalwarmoebaSi im masalebis gamoyenebas, romlebic mopo-
vebulia iZulebis wesiT, aramed im masalebis, romlebic arseboben eWvmi-
tanilis nebisgan damoukideblad, rogoricaa inter alia Cxrekis nebarTviT 
amoRebuli dokumentebi, sunTqvis, sisxlis, Sardis, Tmis an xmis nimuSebi 
da organizmis qsovilebi, saWiro dnm-is analizisTvis; 

. . . ~

amgvarad, saundersis saqmeSi - savaraudod imitom, rom igi gamomdi-
nareobs rogorc TviTinkriminaciis sawinaaRmdego privilegiidan, aseve 
udanaSaulobis prezumfciis gamoricxvis wesidan - mividnen azramde, rom, 
mxolod eWvmitanilis piriT gaxmovanebuli sityvebi ar aris dasaSvebi mt-
kicebuleba. metic, usastikesi wamebis Sedegad mopovebuli igive sityvieri 
mtkicebuleba misaRebia, ramdenadac `is arsebobs eWvmitanilis nebisgan da-
moukideblad~ - warmoidgineT, rom Cvens SemTxvevaSi eWvmitanili mizanmi-
marTulad tanjes, rom mas iZulebiT amoexvelebina paketi.
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es pirwmindad ewinaaRmdegeba gaeros wamebis sawinaaRmdego konvenciis 
me-15 muxls. xsenebuli debuleba mkacrad gamoricxavs wamebis Sedegad 
mopovebuli yvela mtkicebulebis gamoyenebas, mosamarTleTa mxridan pir-
dapir Tu irib aRiarebas. aq aranairi abstraqtuli gansxvaveba ar keTdeba 
sityvier da arasityvier mtkicebulebebs Soris. sxva sityvebiT, radganac 
saundersis SemTxveva gvevlineba mniSvnelovan saqmed, gansakuTrebiT ki 
imitom, rom uwyvetad ukavSirdeba erTi da imave principis or maxasiaTe-
bels - TviTinkriminaciis sawinaaRmdego privilegias da dauSveblobis wess 
- misi logikuri dasabuTeba, savaraudod, ver gauZlebs drois gamocdas. 

miuxedavad amisa, TviTinkriminaciis sawinaaRmdego privilegiis arse-
bobis arsi (raison d”être) sakmaod martivia.

amis mizezi unda veZioT im mTeli samarTlebrivi procesis elementa-
rul gonivrul axsnaSi, romelic gvevlineba konfliqtis brZolis gziT 
mogvarebis civilizebul alternativad. swored es gonieri axsna metad 
moxdenilad Camoayaliba mtkicebulebiTi samarTlis wamyvanma avtorite-
tma jon henri uigmorma:

`dacul iqnas individis gankargulebaSi Semavali upiratesi eTikis [prin-
cipi], xolo saxelmwifosa da individs Soris dapirispirebis saTanado 
wesebi iTxovdes, rom piris Sewuxeba moxdes mxolod dadebiTi mizeziT, 
xolo misi oponenti ki ar ubiZgebdes mas TviTganadgurebisken ...~  

uigmoris SeniSvna `dapirispirebis saTanado wesebis~ Sesaxeb SeiZle-
boda ase aRqmuliyo, magram es, rasakvirvelia, ar aris metafora. samarT-
lebrivi procesis WrilSi, da rogorc barbarosuli dapirispirebis civi-
lizebuli alternativa, ̀ dapirispirebis saTanado wesebi~ udavod ar Sei-
cavs nebarTvas [nebismieri] Zalis gamoyenebaze. `samarTlebrivi dapiris-
pirebis~ WeSmariti mizania, Secvalos namdvili dapirispirebis logika, 
e.i. Zalis logika Caanacvlos logikis ZaliT. samarTlebriv procesSi, 
arsebiTad, konfliqtis gadawyvetis saSualebad Zalis gamoyeneba icvle-
ba logikuri iZulebis principiT. is ubralo faqti, rom dapirispireba 
xdeba `mTavrobasa da individs Soris~ - magaliTad, sisxlis samarTalSi 
- ver Secvlis am metad Zireul azrs.

Tuki, miuxedavad yvelafrisa, mtkicebulebis mosapoveblad mainc ga-
moiyenes Zala, rasac ewinaaRmdegeba uingmoris mier daxasiaTebuli indivi-
di, romelic saxelmwifos Zlevamosili policiis aparatis winaSe pirispir 
aRmoCnda, maSin upriani iqneba iTqvas, rom am SemTxvevaSi moxda dapiris-
pirebisadmi dabruneba da, mTelma samarTlebrivma procesma, arsebiTad, 
ganicada kraxi da dakarga legitimuroba. sxva sityvebiT, saxelmwifos aR-
masrulebelma Stom Secvala kanonis uzenaesoba misi winamorbedi wesrigiT. 
mosamarTle frankfurteris sityvebis perifrazirebiT, es barbarosuli 
meTodebi [Sinaarsobrivad] uaxlovdeba yvelas oms erTmaneTis winaaRmdeg, 
risi mizanicaa samarTlebrivi diferenciaciis daSveba.

sasamarTloebi, romlebic iReben amgvar mtkicebulebebs imitom, rom 
sul cota, isini urigdebian aseT praqtikas, ex post facto iTvlebian am sas-
tiki praqtikis Tanamonawileebad.

amrigad, saqme marto is ki ar aris, awames an araadamianurad Tu Rirse-
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bis Semlaxavad moepyrnen Tu ara b-n jalos, samarTlebrivi dacvis mTeli 
sistema dadga degradaciis safrTxis winaSe, rac gacilebiT ufro kri-
tikuli da saSiSi iyo.

III

miuxedavad amisa, mTlianobaSi yvelaze sagangaSoa aSkara cvlileba 
drois suliskveTebaSi da amis Sedegad minimalur standartTa degrada-
cia. rac 1950 wels iyo TvalnaTlivi `qmedeba, romelmac suli SeZra~, 
2006 iqca sakiTxad, romelic farTod - da ara marto am saqmeSi - unda 
aiwonos, dasabuTdes da gairCes. miuxedavad TvalsaCino ganviTarebisa, am 
gardaqmnebs cota Tu aqvT saerTo samarTlis standartebis mecnierul 
diferenciasTan, ase magaliTad, erTi mxriv, `araadamianur da Rirsebis 
Semlaxvel mopyrobas~ da, meore mxriv, `wamebas~ Soris. policiis mxridan 
raime konkretul mopyrobas SeuZlia Sezaros, an arc, imaTi sulebi, vinc 
dainiSnen aseTi saqmis gansaxilvelad da Sesafaseblad. Tuki ase moxda, ma-
Sin mas wamebad Seracxaven, xolo Tu ara - maSin es CaiTvleba misateveblad. 

es Sefaseba momdinareobs RirebulebaTa garkveuli ierarqiidan, ro-
melic gaTavisebuli aqvs yvelas, dawyebuli policielidan - romelic 
akavebs Zirs dagdebul pirs, visac zonds ukeTeben amosaRebinebel saSua-
lebaTa Seyvanis mizniT - gagrZelebuli eqimiT, romelsac Sehyavs zondi 
da amosaRebinebeli saSualebebi, da damTavrebuli mosamarTliT, rome-
lic iRebs amgvari sisastikiT amoRebul mtkicebulebas. RirebulebaTa 
es ierarqiebi aris yvela meorexarisxovani gansjis realuri pirvelwya-
ro, xolo xSirad ufro damafiqrebelia mgrZnobiarobisa da cnobismoyva-
reobis nakleboba.

sxva sityvebiT rom vTqvaT, adamianis uflebebi mxolod CaZiebiTi 
samarTlebrivi dasabuTebis sagnad rodi gvevlineba. kidev arsebobs Ri-
rebuli gansjis arsebiTi sakiTxi. WeSmariteba is aris, rom kanonis uze-
naesobis ganmtkiceba SeiZleba mxolod maSin, rodesac es Rirebuli gans-
jebi gardaiqmneba samarTlebriv standartad, romelic eniT mkafiod ga-
moixateba. Tumca, Secdoma iqneba daviviwyoT, rom safuZvelSi - mTavari 
samarTlebrivi standartis saTaveSi, romelsac SemdgomSi iyeneben - Zevs 
imaTi moraluri simtkice, visac aqvs ara marto Tavisi xedva, an Tundac 
rwmena, aramed gambedaoba amgvari rwmenis tarebisaTvis. 

mosamarTleebis - vildhaberisa da kafliSis gansxvavebuli azrebi

1. samwuxarod, ver daveTanxmebiT imas, rom winamdebare saqmeSi ger-
maniis xelisuflebis organoTa qmedeba utoldeba araadamianur da Rir-
sebis Semlaxvel mopyrobas da rom amiT, Sesabamisad, dairRva konvenciis 
me-3 muxli. radgan viSveliebT gadawyvetilebis 67-dan 73-mde punqtebSi 
moyvanil principebs, unda iTqvas, rom Cveni azriT, es principebi sru-
liad sworad aris gamoyenebuli winamdebare saqmeSi.

2. pirveli, rac SeiZleba aRmovaCinoT aris is, rom konvenciis me-8 
muxlisgan gansxvavebiT, me-3 muxli ixilavs wamebisa da masTan gaigivebad 
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arasaTanado mopyrobis faqtebs. me-3 muxliT kanongareSed aRiarebuli 
mopyroba, didwilad, ixmareba individis dasjis an misgan danaSaulis aRia-
rebis mizniT. rogorc gaeros 1984 wlis wamebis sawinaaRmdego konvenciis 
1-l muxlSia naTqvami, “wameba” niSnavs nebismier qmedebas, romliTac ro-
melime pirs [2] ganzrax ayeneben [1] Zlier tkivils an tanjvas, fizikursa 
Tu suliers, raTa misgan an mesame pirisagan [a] miiRon informacia an 
aRiareba; [b] igi dasajon qmedebisaTvis, romelic man an mesame pirma Cai-
dina, an kidev romlis CadenaSic igi eWvmitanilia; agreTve [c] daaSinon an 
aiZulon igi an mesame piri, an [d] nebismieri mizniT, romelsac safuZvlad 
udevs nebismieri tipis diskriminacia,~, roca aseT tkivilsa da tanjvas 
ayenebs sajaro moxele. araferi amgvari ar momxdara winamdebare saqmeSi, 
sadac eWvmitanilma scada samxilis ganadgureba misi gadaylapvis gziT. 
marTalia isic, rom am procesis SeCereba SeuZlebeli iqneboda Zalis ga-
moyenebis gareSe, Tumca, Zalis amgvar gamoyenebas araferi aqvs saerTo 
motivaciebTan, romlebic xSirad moiazreba me-3 muxlis sawinaaRmdegod. 
amasTan, Zalis gamoyeneba ar iqneboda aucilebeli, Tuki ganmcxadebeli 
ar Seecdeboda samxilis gaqrobas an ar SeewinaaRmdegeboda mis amoRebas. 
aqedan gamomdinare, winamdebare saqme ar Seesabameba im qmedebaTa katego-
rias, rasac krZalavs konvenciis me-3 muxli. 

3. sasamarTlos umravlesoba askvnis, rom ganmcxadeblis mimarT Za-
ladobrivi zomis gamoyeneba SesaZlebelia mxolod mas Semdeg, rac eqimi 
Seadgens anamnezs da yuradRebiT Sefasdeba savaraudo safrTxeebi piris 
janmrTelobisaTvis. mTavroba ambobs, rom anamnezi Sedga, rodesac sapi-
rispiros amtkicebs ganmcxadebeli. CvenTvis gaugebaria, Tu ratomaa meo-
re gancxadeba ufro sando, vidre pirveli da, saerTod, rogor SeZlo 
ganmcxadebelma amgvari pretenziis gamoxatva, rodesac Tavad amtkicebs 
rom ar icis germanuli da saubrobs damtvreuli inglisuriT (miuxedavad 
amisa, saqmis arsi is aris, rom igi sakmaod kargad saubrobda germanuladac 
da inglisuradac, rom gaeyida Tavisi narkotikebi). Sesabamisad, SegviZlia 
davaskvnaT, rom TanamSromlobaze eWvmitanilis uaris gamo, Sedga mxolod 
nawilobrivi anamnezi, xolo germaniis xelisuflebis organoebma, erTi 
mxriv, gaakeTes is, rac maTi azriT iyo marTebuli mtkicebulebis Sesanar-
Cuneblad, xolo meore mxriv, Seecadnen minimumamde daeyvanaT safrTxe im 
ganmcxadeblis janmrTelobisa, romelic sruliad ganzrax, narkotikebis 
biznesSi CarTviT, srulebiT ar zrunavda sxvaTa janmrTelobaze.

4. umravlesoba aseve eyrdnoba proporciulobis arguments, aRniSna-
vs ra, rom ganmcxadebeli `ar yidda narkotikebs didi odenobiT~, rad-
gan man SeZlo maTi pirSi damalva, rac aisaxa misdami gamotanil metad 
msubuq sasjelSi (eqvsTviani winaswari patimroba). aseve iziarebs mosa-
zrebas, rom saTanado mtkicebulebis mopoveba SesaZlebeli iyo bunebri-
vi gziT, yovelgvari amosaRebinebeli saSualebis gamoyenebis gareSe. es 
gvesaxeba ucnaur argumentaciad: rac ufro seriozulia [narko] movaWre, 
miT ufro kanonieria amosaRebinebel saSualebaTa gamoyeneba. rogorc 
Cans, umravlesoba didi dilerebis janmrTelobas ufro afasebs, vidre 
umniSvneloTas. CvenTvis ukanono vaWrobis sidide ar aris gadamwyveti, 
rodesac saqme midis proporciulobis Sefasebamde.
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5. udavoa, rogorc umravlesobam aRniSna (ix. gadawyvetilebis 82-e 
punqti), forma, romliTac sadavo zoma ganxorcielda, `SesaZlebels 
xdida ganmcxadebelSi aReZra SiSis, wamebisa da daucvelobis grZnobebi, 
rasac, Tavis mxriv, SeeZlo misi Seuracxyofa da damcireba”. es msjelo-
ba samarTliani iqneboda - Tumca, albaT, naklebi doziT - safaRaraTo 
saSualebis gamoyenebis an bunebrivi gziT gamoyofis xangrZlivad lodi-
nis SemTxvevaSic. da Tuki ganmcxadeblis mimarT gamoyenebuli meTodi 
Seicavda garkveuli riskis faqtors misi janmrTelobisa - ris gamoc am 
meTods iSviaTad mimarTaven (ix. gadawyvetilebis 78-e punqti) - maSin bu-
nebrivi gziT gamoyofis cdac ukavSirdeba xifaTs - narkotikebis Semcve-
li paketebi SeiZleba reaqciaSi Sevides kuW-nawlavis sistemasTan.

6. yovelives gaTvaliswinebiT da imis gaTviTcnobierebiT, rom narko-
tikebiT vaWrobaSi danaSauli unda gasamarTldes da mtkicebuleba Se-
narCundes, Cven ar migvaCnia, rom winamdebare saqmeSi dgas me-3 muxlis 
gamoyenebis sakiTxi. asec rom iyos, mopyroba, romelsac ganmcxadebeli 
daeqvemdebara, ver aRwevs am muxlis darRvevis zRvramde. Sesabamisad, am 
ukanasknel sakiTxTan mimarTebiT, Cven veTanxmebiT mosamarTleebs: res, 
pelonpaias, bakasa da sikutas.

7. Tumca, es daskvna ar gvaSorebs sakiTxis ganxilvisgan konvenciis me-8 
muxlis mixedviT, da ufro konkretulad, iyo Tu ara gamarTlebuli ger-
maniis xelisuflebis organoTa qmedeba xsenebuli muxlis me-2 punqtiT.

8. Tavdapirvelad gamovxatavT eWvs imasTan mimarTebiT, rom - rogorc 
es aRniSnes germaniis mravalma sasamarTlom da Teoretikosma iuristeb-
ma - germaniis xelisuflebis organoTa qmedeba `Seesabameboda kanons~ me-8 
muxlis me-2 punqtis Tanaxmad da eyrdnoboda germaniis sisxlis samarTlis 
saproceso kodeqsis 81-e (a) muxls (ix. gadawyvetilebis 33-e punqti). radgan 
mtkicebulebis gadarCenis mizniT, 81-e (a) muxli mosamarTlesa da proku-
rors aZlevs uflebas, Tundac braldebulis nebis sawinaaRmdegod, brZanos 
sxeulSi SeRweva, rasac gaakeTebs eqimi, ise, rom eWvmitanilis janmrTelo-
bas safrTxe ar miadges, SeiZleba aseve davaskvnaT, rom zomebis gasaCivreba - 
amosaRebinebel saSualebaTa gamoyenebis CaTvliT - iyo sruliad mosalod-
neli. Sesabamisad, SeiZleba davaskvnaT, rom gasaCivrebuli Careva ganxor-
cielda `kanonierad~, rasac iTxovs konvenciis me-8 muxlis me-2 punqti.

9. metic, Carevis miznebma - eWvmitanili narkomovaWris dapatimreba-
gasamarTleba da mtkicebulebis SenarCuneba - dagvanaxes, rom gasaCivre-
buli zomebi gamoiyenes sazogadoebrivi interesis gaTvaliswinebiT, rac 
konvenciis me-8 muxlis me-2 punqtis Tanaxmad, gulisxmobs narkotikebTan 
dakavSirebuli danaSaulis Tavidan acilebas da sxvaTa janmrTelobisa 
Tu uflebebis dacvas.

10. ukanaskneli da yvelaze mniSvnelovani kiTxva, romelic pasuxs moi-
Txovs: iyo Tu ara ganmcxadeblis pirad cxovrebaSi Careva `aucilebeli 
demokratiuli sazogadoebisaTvis~, rogorc amas me-8 muxlis me-2 punqti 
aRwers, sxva sityvebiT, am Carevam upasuxa Tu ara gadaudebel socialur 
aucileblobas da damyara Tu ara adgilobrivma xelisuflebam saTanado 
balansi zemoT aRniSnul sazogadoebriv interess, ganmcxadeblis saku-
Tari fizikuri da mentaluri xelSeuxeblobis SenarCunebis interessa 
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da saWiro mtkicebulebis mopovebis SesaZlo, naklebad Zalismier, magram 
Tanabrad efeqtian saSualebaTa arsebobas Soris?

11. ganmcxadeblis interesebTan mimarTebiT SeiZleba davaskvnaT, rom 
am ukanasknelma ganicada sagrZnobi Relva (ix. zemoT punqti 5) da ga-
tarebul proceduras Tan sdevda riskebi janmrTelobisaTvis, radgan 
pasuxismgebelma eqimma ver SeZlo srulfasovani anamnezis Sedgena (ix. 
zemoT punqti 3). Tavis mxriv, Carevam moiTxova Zalis gamoyeneba da ori 
medikamentis iZulebiT miReba, risi mizanic iyo Rebinebis provocireba, 
rac araferia Tu ara fizikuri tkivili.

12. sakiTxi, romelic amJamad wamoiwevs, aris is, Tu ramdenad xelmi-
sawvdomi iyo naklebad Zalismieri, magram Tanabrad efeqtiani alterna-
tiuli meTodi, rodesac saqme exeboda saTanado balansis damyarebas sa-
zogadoebisa da ganmcxadeblis interesebs Soris. narkotikebis bunebrivi 
gziT gamoyofis lodini iyo erT-erTi gza, Tumca, ganmcxadeblisaTvis 
riskiani, romlis momnelebeli traqtis SigniTac SeiZleboda gamskdari-
yo paketi; es aucilebels gaxdida dakavebisa da dakvirvebis Semdgom ga-
grZelebas, gansakuTrebiT, amoRebis procesze. SeiZleba ar daveTanxmoT 
mosazrebas, rom pirveli da meore meTodebi Seicavdnen did risks janmr-
Telobisa, Tumca, mraval xelSemkvrel saxelmwifoSi arsebuli praqtika 
aCvenebs, rom amgvari riski arsebobs.

13. mTavrobam ganacxada, rom pirveli meTodis arCeviT, germaniis xe-
lisuflebis organoebi. arsebiTad, asrulebdnen me-8 muxliT dadgenil 
TavianT pozitiur valdebulebas, rac iTxovs ganmcxadeblis sicocxlisa 
da janmrTelobis dacvas. magram winamdebare saqmeSi janmrTelobas riski 
Seuqmna Tavad ganmcxadebelma, rodesac gadaylapa pirSi damaluli narko-
tikebiani paketi; saxelmwifos pozitiuri valdebuleba ar iTvaliswineb-
da ganmcxadeblis nebis sawinaaRmdegod am riskis Zalismieri gziT ari-
debas. amasTan dakavSirebiT, SeiZleba yuradReba gavamaxviloT bremenis 
miwaze axlaxan gamoyenebul praqtikaze (ix. gadawyvetilebis 47-e punqti): 
eqimma eWvmitanils unda ganumartos, ra safrTxe SeiZleba mohyves mis 
organizmSi narkotikebis darCenas. amis Semdeg, roca samedicino Semowme-
bis gziT dadgindeba, rom meTodi ar Seicavs riskebs, eWvmitanilma Tavad 
unda airCios, miiRos Tu ara amosaRebinebeli an safaRaraTo saSuale-
bebi. sxva SemTxvevaSi mas daakaveben sagangebo sakanSi, sanam narkotikebi 
bunebrivi gziT ar datovebs organizms. 

14. es aris gamosavali, romelsac winamdebare saqmis garemoebebis gaTva-
liswinebiT, savaraudod, SeeZlo saTanado balansis damyareba sazoga-
doebriv interessa (narkotikebiT vaWrobis danaSaulze gasamarTlebisaTvis 
saWiro mtkicebulebis SenarCuneba) da ganmcxadeblis interess (sakuTari 
fizikuri da gonebrivi xelSeuxeblobis dacva) Soris. ai, ratom ar iyo saWi-
ro ganmcxadeblis pirad cxovrebaSi Careva demokratiuli sazogadoebis pi-
robebSi. swored amitom, Cveni azriT, dairRva konvenciis me-8 muxli. 

15. rac Seexeba ganmcxadeblis saCivars konvenciis me-8 muxlis Tanax-
mad, Cven veTanxmebiT mosamarTleebis - resis, pelonpaias, bakasa da siku-
tas gansxvavebul azrebs, magram aqve gvsurs davamatoT, rom arsebiTad, 
sasamarTlos ar marTebs ormxrivi an mravalmxrivi darRvevebis dadgena 
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saqmeebze, sadac saxezea erTi materialuri qmedeba.

mosamarTleebis: 	 resis, pelonpaias, bakasa da sikutas erToblivi  
			   gansxvavebuli azrebi

Cven ar veTanxmebiT umravlesobis azrs am saqmis arc erT sakiTxze da 
gvsurs avxsnaT amis mizezebi.

muxli 3

pirvelyovlisa, umravlesobisgan gansxvavebiT, Cven ar vTvliT, rom 
dairRva me-3 muxli. vTanxmdebiT ra meTodze, romliTac gadawyvetilebaSi 
Camoyalibda me-3 muxlTan dakavSirebuli zogadi principebi (ix. punqtebi 
67-74), amavdroulad, ver veTanxmebiT gadawyvetilebas imaze, Tu rogor 
unda moxdes am principebis gamoyeneba winamdebare saqmesTan mimarTebiT.

gadawyvetileba ganixilavs sxvadasxva elements, romlebsac relevan-
turad miiCnevs, dawyebuli 77-e punqtSi dasmuli kiTxvidan, Tu ramdenad 
aucilebeli iyo Careva mtkicebulebis mosapoveblad. aseve, umravleso-
ba narkotikebiT vaWrobas miiCnevs seriozul danaSaulad, magram das-
Zens, rom am SemTxvevaSi `naTelia~ erTi ram: ganmcxadebeli `narkotikebs 
inaxavda piris RruSi da, aqedan gamomdinare, ver SeZlebda masStabur 
vaWrobas~ (ix. gadawyvetilebis 77-e punqti). gadawyvetilebis Tanaxmad, 
danaSaulis SedarebiT naklebi seriozuloba `aisaxa sasjelSi (pirobiTi 
msjavri erTi wlis vadiT da saprobacio zedamxedveloba), rac amgvar 
sasjelTa Soris minimaluria~ (iqve).

gverdze gadavdoT kiTxva, axdens Tu ara raime tipis gavlenas dana-
Saulis seriozuloba sakiTxze, ramdenad aris Careva araadamianuri an 
Rirsebis Semlaxveli mopyroba. Cven davaskveniT, rom sakmarisad ar aris 
dasabuTebuli umravlesobis pozicia danaSaulis simZimis Semsubuqebis 
kuTxiT. viupertalis saolqo sasamarTlos 1995 wlis 17 maisis gadawyve-
tileba, romelic sabolooa, acxadebs, rom rogorc dadginda, Carevamde, 
Ramis 23:35 saaTze, ganmcxadebelma myidvels gadasca erTi paketi, gamo-
Rebuli Tavisi piris Rrudan da Semdeg droebiT gaqra, sanam ar dabrunda 
Ramis 00:25 saaTze da kvlav gasca erTi paketi. amgvarad, policiele-
bi Seeswrnen narkotikebis gayidvis morig faqts da maT ar SeiZleboda 
scodnodaT, ramdeni aseTi paketi edo ganmcxadebels piris RruSi. 

am garemoebebSi misaRebia vifiqroT, rom policiis oficrebs hqondaT mi-
zezi, erwmunaT ganmcxadeblis monawileoba garkveuli simZimis saqmianobaSi. 
vaRiarebT, rom xelisuflebis organoebs saSualeba unda hqonodaT daedgi-
naT gasayidad SeTavazebuli nivTierebis zusti raodenoba da xarisxi, rasac 
gadamwyveti mniSvneloba hqonda ganmcxadeblis mier narkotikebiT ganmeo-
rebiTi vaWrobis saqmis gamoZiebisaTvis. am konteqstSi gadamwyveti mniSvne-
loba ver eqneba imas, rom amosaRebinebel saSualebaTa gamoyenebiT ipoves 
kokainis mxolod erTi paketi, iseve rogorc faqti, rom saboloo jamSi, mas 
Semdeg rac regionulma sasamarTlom gaiTvaliswina rigi Semamsubuqebeli 
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garemoebebi, ganmcxadebels miesaja msubuqi sasjeli. 
umravlesobis dasabuTebaSi mniSvnelovania daskvna, rom arsebobda ga-

cilebiT naklebad Zalismieri gzebi mtkicebulebis misaRebad. umravle-
soba askvnis, rom `xelisuflebis organoebs SeeZloT, ubralod moeca-
daT imisTvis, Tu rodis gamoiyofoda narkotiki organizmidan bunebrivi 
gziT~ (ix. gadawyvetilebis 77-e punqti) da xistad ukuagdebs mTavrobis 
arguments, `rom narkotikis organizmidan bunebrivi gziT gamoyofis cda 
aseTive damamcirebeli iqneboda~ (ix. gadawyvetilebis 79-e punqti). 

es alternativa namdvilad ar asocirdeba eWvmitanilis fizikur xel-
SeuxeblobaSi CarevasTan ise, rogorc es xdeba amosaRebinebel saSualebaTa 
gamoyenebis SemTxvevaSi. Tumca, ar arsebobs mizezi, eWvqveS davayenoT mTa-
vrobis ganmartebebic (warmodgenili [sasamarTlo] mosmenaze da aseve Camo-
yalibebuli 52-e da 54-e punqtebSi 2005 wlis 4 ivlisis gaxsenebisas), rom wi-
namdebare saqmeebis msgavs viTarebaSi, alternativis gamoyenebis SemTxveva-
Si, dakavebulze unda ganexorcielebinaT ocdaoTxsaaTiani meTvalyureoba, 
gansakuTrebiT ki gaekontrolebinaT sapirfareSos moxmareba. sxva saqmeebSi 
sapirfareSos gamoyenebisas ganmartoeba CaiTvala im minimalur uflebad, 
riTac unda isargeblos dakavebulma. Sesabamisad, am uflebis warTmeva aR-
moCnda mniSvnelovani elementi im daskvnis dasasabuTeblad, rom patimrobis 
pirobebi utoldeboda Rirsebis Semlaxvel mopyrobas me-3 muxlis darRve-
viT (ix. Peers v. Greece, saqme # 28524/95, paragrafebi 73-75, adamianis ufle-
baTa evropuli sasamarTlo, 2001-III, da Kalashnikov v. Russia, saqme # 47095/99, 
punqti 99, adamianis uflebaTa evropuli sasamarTlo, 2002-VI).

pirad cxovrebaSi alternatiuli gziT Careva - mocda, sanam narkotiki 
bunebrivad ar gamoiyofa organizmidan - naklebad seriozuli SedegiT 
SeiZleba dasruldes, vidre amosaRebinebel saSualebaTa iZulebiTi ga-
moyeneba, Tumca, alternatiuli meTodis upiratesoba, konvenciiT da-
cul RirebulebaTa TvalsazrisiT, ar aris imdenad aSkara, rom amosaRe-
binebel saSualebaTa gamoricxvas karnaxobdes.

gadawyvetileba afasebs iZulebiTi samedicino Carevis Tanmdev janmr-
Telobis riskebs. umravlesoba marTebulad SeniSnavs, rom es sakamaTo sa-
kiTxia, ara marto mxareeba, aramed samedicino eqspertebs Sorisac (ix. 
gadawyvetilebis 78-e punqti). miuxedavad amisa, igi uaryofs mTavrobis ar-
gumentebs janmrTelobis riskebTan dakavSirebiT da inter alia dasZens, rom 
amosaRebinebel saSualebaTa iZulebiT gamoyenebis procedura `dRevande-
li mdgomareobiT~ dasrulda ori sasikvdilo SedegiT mopasuxe qveyanaSi 
(iqve). Cveni mxriv, ver vxedavT sakmaris mizezs, ar davujeroT mTavrobis 
mtkicebulebas, rom xsenebuli ori saqmidan erT-erTSi pirs hqonda gulis 
daudgeneli daavadeba da `misTvis Tanabrad sarisko iqneboda gaZalianeba 
nebismieri sxva iZulebiTi zomisadmi ~ (ix. gadawyvetilebis 62-e punqti). 
sxva saqmeSi ki samarTalwarmoeba kvlav gaCerebulia (ix. gadawyvetilebis 
46-e punqti) da, Sesabamisad, araferi konkretulis Tqma ar SeiZleba.

asec rom iyos, Cven viziarebT amosaRebinebel saSualebaTa gamoyene-
basTan dakavSirebul janmrTelobis riskebs. msgavsad, aseTi riski Sei-
Zleba axldes bevr sxva kanondamcvel zomas. miuxedavad imisa, rom umra-
vlesobis mier sxeulidan narkotikebis bunebrivad gamoyofis, rogorc 
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alternatiuli meTodis, upirobod aRiareba imas unda niSnavdes, rom es 
meTodi aSkarad Seicavs nakleb risks, kvlav kiTxvis qveS davayenebT saki-
Txs, rom es daskvna gamyarebulia sasamarTlos winaSe wardgenili masale-
biT. mTavroba 2005 wlis 4 ivlisis ambis gaxsenebisas aRniSnavs faqts, 
romlis WeSmaritebaSic eWvis Setanis safuZveli ar gvaqvs - hamburgis 
mxolod or saqmeSi, sadac ar miumarTavT amosaRebinebeli saSualebe-
bisaTvis, `heroinis an kokainisgan masobrivi mowamvliT gardaicvalnen 
mcire dilerebi, romlebmac policiisgan dasamalad gadaylapes narko-
tikebis Semcveli patara paketebi~ (ix. ganacxadis 82-e punqti), cxadhyo-
fs, rom alternativaSic, rom narkotikebma TavisiT datovon organizmi, 
arsebobs janmrTelobis riski.

Tumca, Tu viTarebas ukana ricxviT SevafasebT, SeiZleba davaskvnaT, 
rom am saqmeSi amosaRebinebel saSualebaTa gamoyenebam - mxolod 0.2182 
gramis Semcvelobis kokainis erTi paketis gamo - gamoiwvia ufro meti 
riski, vidre alternatiul meTods SeeZlo, Cven zogadad ver davaskvniT, 
rom amosaRebinebel saSualebaTa gamoyeneba ufro saxifaToa vidre misi 
alternativebi. Tundac, Tu amas vivaraudebT, sxvaoba arc ise didia, rom 
savaldebulo gaxdes amosaRebinebel saSualebaTa gamoricxva. rogori 
saqmec unda iyos, ar gvaqvs mizezi ar virwmunoT, rom eqimma, romelic 
afasebda situacias, ver SeZlo gonivrulad daeskvna, rom amosaRebine-
bel saSualebaTa gamoyeneba iyo saTanado zoma am mdgomareobaSi. Cven 
davamatebT, rom, rogorc Cans, ganxorcielebul zomas ganmcxadeblis 
janmrTelobisaTvis ar miuyenebia raime gangrZobiTi ziani.

rac Seexeba formas, romliTac gamoiyenes amosaRebinebeli saSualebe-
bi, Cven avRniSnavT, rom brZaneba maT moxmarebaze gasca prokurorma da ga-
naxorciela eqimma saavadmyofos pirobebSi, xalxis Tvalisgan moSorebiT.  

miuxedavad imisa, rom cxviris aredan zondiT, amosaRebinebel saSua-
lebaTa iZulebiTma Seyvanam udavod warmoSva garkveuli donis tkivi-
li da diskomforti, igi mainc SedarebiT mokle xans gagrZelda. metic, 
cxviris zondi farTod gamoiyeneba yoveldRiur sisxlis samarTlis pra-
qtikaSi da araferi yofila ucnauri gamoyenebul meTodSi. rac Seexeba im 
faqts, rom amosaRebinebel saSualebaTa Sesayvanad ganmcxadebeli unda 
daekavebina oTx policiels, Cven ar migvaCnia, rom am viTarebaSi gamoiye-
nes gadaWarbebuli Zala, rasac amagrebs is garemoebac, rom ganmcxadeblis 
nebismieri Zlieri moZraobiT cxviris zonds SeeZlo gamoewvia dazianeba. 

mTlianobaSi, Cven viziarebT, rom mopyroba, romelsac ganmcxadebeli 
daeqvemdebara, iyo mkacri. Tumca, nebismierma, vinc erTveba narkovaWro-
baSi, unda gaiTvaliswinos, rom SeiZleba odesme daikiTxos samarTalda-
mcvel meTodebis gamoyenebiT, rasac ver vuwodebT sasiamov# Cveni azriT, 
am saqmeSi miRebuli zomebi, konvenciis me-3 muxlis gansazRvrebis Tanax-
mad, ar aRweven araadamianuri da Rirsebis Semlaxveli mopyrobis zRvars. 

muxli 8

radgan gamovediT me-3 muxlis darRvevis cnobis winaaRmdeg, migvaCnia, 
rom sxva sakiTxebi eqceva konvenciis me-8 muxlis ganxilvis farglebSi. 
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Sesabamisad, aucileblad migvaCnia avxsnaT, Tu ratom vfiqrobT, rom es 
debuleba ar darRveula.

yovelgvari yoymanis gareSe vTanxmdebiT, rom ganmcxadeblis mimarT 
amosaRebinebel saSualebaTa Zalismieri gamoyenebiT moxda misi piradi 
cxovrebis uflebaSi - saxeldobr ki, fizikur xelSeuxeblobaSi - Careva, 
ris gamoc dgeba me-8 muxlis gamoyenebis sakiTxi.

rac Seexeba, gamoyenebuli zomis dasabuTebas me-8 muxlis me-2 punqtis 
Tanaxmad, Cven aRvniSneT, rom, rogorc, Cans germaniis sisxlis samarT-
lis sasamarTloebsa da Teoretikos iuristebs Soris ganxeTqilebis sa-
gania is, iZleva Tu ara sisxlis samarTlis saproceso kodeqsis 81-e (a) 
muxli sawesdebo safuZvels amosaRebinebel saSualebaTa iZulebiT gamo-
yenebisaTvis (ix. gadawyvetilebis 30-40 punqtebi). Tumca, miuxedavad imisa, 
rom federalur sakonstitucio sasamarTlos ar gamoutania gadawyveti-
leba am sakiTxze ganmcxadeblis saqmeSi, viupertalis saqalaqo da saolqo 
sasamarTloebma CaTvales, rom xsenebuli muxli iZleva amosaRebinebel sa-
SualebaTa iZulebiT gamoyenebis uflebas. amis da agreTve 81-e (a) muxlis 
Sinaarsis gaTvaliswinebiT, Cveni azriT, erovnul sasamarTloTa inter-
pretacia ar asaxavs aranair TviTnebobas da, Sesabamisad, gvakmayofilebs 
is, rom gamoyenebuli zomisTvis arsebobda saTanado samarTlebrivi baza. 
Cven aseve migvaCnia, rom debuleba akmayofilebs mosalodnelobis testsac 
da, amgvarad, Careva ganmcxadeblis pirad cxovrebaSi ganxorcielda kano-
nis Tanaxmad da konvenciis me-8 muxlis me-2 punqtis farglebSi. 

metic, uyoymanod vaskvniT, rom sadavo Careva emsaxureboda miznebs, 
romlebsac iTvaliswinebis me-8 muxlis me-2 punqti, kerZod narkotikeb-
Tan dakavSirebuli danaSaulis aRkveTa da sxvaTa janmrTelobis dacva, 
saxeldobr ki narkotikebis potenciur momxmarebelTa.

kiTxvis niSnis qveS rCeba, Tu ramdenad SeiZleba Careva CaiTvalos 
`aucileblad demokratiul sazogadoebaSi~, rac aseve moiTxoveba me-8 
muxlis me-2 punqtiT. Cven vTanxmdebiT, rom es sakiTxi gacilebiT ufro 
rTulia, vidre sxva rigi sakiTxebisa, romelTac SevexeT. asec rom iyos, 
Cven vaskvniT, rom moTxovnis aucilebloba aseve dakmayofilda.

Cven pirvel rigSi veyrdnobiT imas, rac zemoT aRvniSneT me-3 muxlis 
garCevisas. kvlav vimeorebT, rom sxeulidan narkotikebis bunebrivad 
gamoyofis alternatiuli meTodi ar unda yofiliyo erTmniSvnelovnad 
umjobesi gza konvenciiT dacul RirebulebaTa TvalsazrisiT. bunebrivia, 
rTulia imis mtkiceba, rom ganmcxadeblis mdgomareobaSi myofi narkomo-
vaWreebi unda darCnen dausjelni. Sesabamisad, arCevani or meTods Soris, 
romelTagan orive ukavSirdeba risks, didwilad eqceva xelSemkvreli 
saxelmwifoebis Tavisufali Sefasebis farglebSi, imis uzrunvelyofiT, 
rom proporciulobis principi iqneba daculi. mTavrobis warmodgenili 
ganmartebis mixedviT, amosaRebinebel saSualebaTa gamoyeneba nebadarTu-
lia im xuT miwaze /Länder/, sadac narkotikebTan dakavSirebul danaSaulTa 
odenoba sagangaSoa. amis gaTvaliswinebiT, CvenTvis misaRebi xdeba, rom 
amosaRebinebel saSualebaTa gamoyenebis praqtika ar gascdes aucileb-
lobis farglebs. xelSemkvreli saxelmwifosaTvis am zomis gamoyenebaze 
sruli uari, gansakuTrebiT ki evropis rig regionebSi, sadac es proble-
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ma sagangaSo niSnuls aRwevs, Cveni azriT, daarRvevs saTanado balanss 
narkotikebiT vaWrobaSi damnaSavesTan saxelmwifos brZolis interessa da 
sxva Tanmdev interesebs Soris. radgan ganmcxadeblis saqmeSi policiis 
gamoyenebuli Zala ar gasula im CarCoebs miRma, rac miiCneva aucileblad 
arsebul viTarebaSi, SegviZlia davaskvnaT, rom me-8 muxli ar darRveula. 

muxli 6

agreTve mxari ar davuWireT mtkicebas, rom dairRva me-6 muxli. rad-
gan Cveni azriT, arc me-3 da arc me-8 muxlebi ar darRveula, Sesabamisad, 
CvenTvis ar dgas gadawyvetilebaSi gadmocemuli darRvevis gamovlenis 
SesaZleblobis sakiTxi. amdenad, SemovifarglebiT mxolod ramdenime 
mokle SeniSvniT.

pirvel rigSi, gvsurs, xazi gavusvaT saerTo Tanxmobas gaeros wamebisa 
da sxva sastiki, araadamianuri an Rirsebis Semlaxveli mopyrobis da das-
jis sawinaaRmdego konvencis me-15 muxlSi naTlad gaJRerebul princip-
ze, rom miuRebelia wamebis Sedegad mopovebuli mtkicebulebis gamoye-
neba msxverplis sawinaaRmdegod (ix. gadawyvetilebis 105-e punqti). meore 
mxriv, am principis nebismieri gavrcoba konvenciis sxva darRvevaTa da-
safarad - da es gadawyvetileba wingadadgmuli nabijia am mimarTulebiT - 
moiTxovs sifrTxiles. precedentuli samarTali, romlis Tanaxmadac sa-
mxilis dasaSveboba ganekuTvneba erovnuli kanonmdeblobis regulirebis 
sferos (ix. gadawyvetilebis 94-e punqti), aris subsidiarobis principis 
mniSvnelovani gamoxatuleba, romlisgan gamonaklisebic unda ganimartos 
viwro WrilSi. Tumca, radgan umravlesobam aSkarad Riad datova zogadi 
kiTxva, Tu ramdenad SeuZlia araadamianur da Rirsebis Semlaxvel mo-
pyrobad Sefasebuli qmedebiT mopovebul mtkicebulebas avtomaturad 
aqcios sasamarTlo procesi usamarTlod (ix. gadawyvetilebis 107-e pun-
qti), ar miviCnieT aucileblad sakiTxis Semdgomi gavrcoba.

rac Seexeba winamdebare saqmeSi TviTinkriminaciis sawinaaRmdego pri-
vilegiiT sargeblobas, veTanxmebiT, rom `winamdebare saqmeSi warmod-
genili mtkicebuleba, saxeldobr, amosaRebinebeli saSualebebis gamo-
yenebiT amoRebuli, ganmcxadeblis organizmSi damaluli narkotikebi, 
SeiZleba miekuTvnos im masalis kategorias, romelic arsebobs eWvmita-
nilis nebisgan damoukideblad da romlis gamoyenebac zogadad ar aris 
akrZaluli sisxlis samarTlis procesebSi~ (ix. gadawyvetilebis 113-e 
punqti). meore mxriv, ufro sadavoa is, Tu ramdenad gamarTlebuli iyo 
gadawyvetilebaSi mocemuli mizezebisaTvis am zogadi wesidan gakeTebu-
li gamonaklisi mtkicebulebis dasaSvebobaze. saxeldobr, ar aris dama-
jerebeli umravlesobis mier mravaljer aqcentirebuli garemoeba, rom 
ganmcxadebeli iyo mxolod mcire narkomovaWre, romelsac miesaja Se-
darebiT msubuqi sasjeli (ix. gadawyvetilebis 107-e da 119-e punqtebi) 
(ix. aseve zemoT Cveni komentarebi me-3 muxlze). miuxedavad amisa, Cveni 
azriT, aucilebeli araa amaze Sors wasvla, radgan Cveni daskvna, rom 
me-6 muxlis ar darRveula, ase Tu ise gardauvali Sedegia im daskvnebisa, 
rac gamovitaneT me-3 da me-8 muxlebTan mimarTebiT. 
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mosamarTle hajievis gansxvavebuli azri

winamdebare saqmeSi me, didi palatis umravlesobasTan erTad, mxari 
davuWire konvenciis me-6 muxlis darRvevis faqts imis gaTvaliswinebiT, 
rom dairRva ganmcxadeblis TviTinkriminaciis sawinaaRmdego ufle-
ba. Tumca, umravlesobisgan gansxvavebiT, me ar vaRiare konvenciis me-3 
muxlis darRveva. rac Seexeba me-3 muxlze dafuZnebul ganmcxadeblis 
saCivars, srulad vuerTdebi mosamarTleebis - vildhaberisa da kafliSis 
mier gamoxatul gansxvavebul azrs.


