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“TIS MY DUTY TO
MEET THE PUBLIC
DEMAND — CREATE AN
NDEPENDENT AND
MPARTIAL JUDICIARY”

“l encountered a chain of problems in the judiciary that
need to be addressed comprehensively, with the unity

of the judicial corps and a positive attitude towards the
reforms, which is no way intended to punish anyone — this
is out of question. We should create a European judiciary
with high standards, and | ask the judicial corps for their
support. We have to implement the reforms, which build
public trust towards the judiciary, by agreeing it with the
judges and with their active cooperation, also by taking
their positions into consideration. | will listen to the posi-
tion of every single colleague, protect their professional
rights and | will always be standing by them to create an
independent and impartial judiciary with joint efforts: the
judiciary that the public demands and expects from us.
However, the judicial corps should work with me without
sparing themselves for reaching this main goal,” — says
Nino Gvenetadze, Chief Justice of the Supreme Court of
Georgia, interviewed below.
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Miss Gvenetadze, what legacy did you get?
What was the state of the judiciary when
you became the chief justice?

—We found very many things to do within the judi-
ciary. We need to make many important decisions
and, most importantly, we should start the third
stage of the judiciary reform. Currently, for me the
main objective is to reach out to all the judges and
update them about the reform directions, listen to
the position of every judge, and work with them on
all the reform directions. We should stand together
to implement the changes that the international
organizations are requesting from us, and which
are also indicated in the Ombudsman’s recom-
mendations, and most importantly, are expected
and demanded by the people.

The reform has been going within the judi-

. ciary for years, and now the third wave has
started. What does this reform package
imply, and why did the new stage of the
reform appear on the agenda?

—Asyou know, after the elections of the October 1,
2012, the Ministry of Justice was tasked to devel-
op a reform package, where a new vision for the
judiciary was elaborated. The Ministry of Justice
drafted the reform package, which was referred to
as the third stage of the justice reform. The third
stage of the reform envisages making large-scale
organizational and staffing changes within the sys-
tem of common courts; making significantamend-
ments to the law on Common Courts, refining the
issues of disciplinary responsibility of judges, and
reforming the High School of Justice — these are
the three key directions that imply many significant
novelties. There are numerous changes to be made
within the judiciary, and this is such a dynamic
and permanently renewable process that we may
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even think about the fourth and fifth stages of the
reform. Systemic reform of the judiciary is based on
two big interests — improved judicial proceedings
by achieving the impartiality and independence
of the judiciary, and — increased accountability of
the judiciary. The public requests and anticipates
real changes. This is why, considering the public
interest, the judiciary reform is inevitable.

What about your program of action? Obvi-
ously, when you decided to become a chief
justice of the Supreme Court, you knew ex-
actly what you would do within the judiciary,
inasmuch as this system is quite familiar
to you. It is interesting to learn about the
plans and objectives you brought with you
when you came back to the court, this time
in the capacity of the Chief Justice of the
Supreme Court.

— Of course, | had a clear action plan, but let me
tell you that the program | have announced as a
candidate chief justice, was general and now it has
become more expanded, diversified and specific,
and now itis anobligation,and a big responsibility,
loaded with all the demands, which the public, par-
ticipants of judiciary processes and representatives
of the judiciary have.

My Action Plan is divided into two parts: to reform
of the Supreme Court as a cassation court, and
second, reform the collegiate body such as the High
Council of Justice. These are the two large direc-
tions, which are supervised by the Chief Justice of
the Supreme Court through the Law on Common
Courts. These two bodies urgently need reforms.
There are many problems to be addressed at the
High Council of Justice, which | am the chair of, for
example: appointment of new candidate judges for
a 3-year probation period; enrolling trainees at the



High School of Justice, reforming the Council and
thus establishing the practice of constructive col-
laboration between the judge and non-judge mem-
bers of the Council; we need to revise the decisions
of the High Council of Justice, including the ones
about disciplinary proceedings. There are eight so
called “hanging case”, where the Council failed
to render any decision on the alleged disciplinary
violations of judges — neither could it discontinue
disciplinary prosecution against judges, nor did it
hand the case over to the Disciplinary Panel. Itis a
fact that the decisions need to be made for these
cases,and we have a legislative gap in this respect,
which should be rectified.

It was found out that the number of judges
represents a serious problem, as far as the
judiciary is experiencing the shortage of
judges now.

— First and foremost, we have a problem at the
Thilisi City Court — primarily, we should urgently
address the problem of courthouse. Let me also
mention hereby that there was a meeting with the
Ministry of Economy just a few days ago, and now
there is agreement reached on handing over the
adjacent land for enlarging the Thilisi City Court-
house. We only have to settle organizational issues
for commencing the construction of additional
courthouse for improving the working conditions
of judges and the staff as well. There are many
pending cases at the court, though the number of
judges; technical staff of the court and courtrooms
is not enough, which hinders the implementation of
justice in accordance with high standards.

Shortage of judges is a serious problem and
it should be resolved urgently. There will be a
selection announced in June and September for
recruiting high-level professionals within the

judiciary. However, we will not be able to resolve
the problem of small number of judges so quickly,
and even those vacancies, which currently exist,
for example, at the Thilisi City Court, will not be
enough and we need to increase the number of
judges even more. At this stage our goal is to
enlarge the common courts system by appointing
100 new judges. After talking to the colleagues we
have agreed that support of the executive power
will be needed for addressing these problems,
so that the number of judges gets closer to the
benchmark that existed in 2003-2004.

We have already met with the Minister of Econ-
omy regarding the premises of the Tbilisi City
Court. As | have already noted above, although
the Thilisi City Court is one of the largest courts,
there is a shortage of courtrooms that impede tri-
als. It is also worth noting that the staff members
also have technical problems. They are located in
one big hall due to the lack of space, which has
a negative impact on their performance. There
is a problem of quiet waorkplace and comfortable
conditions at the court. Similar problems are also
observed at Kutaisi City Court, Batumi City Court,
Tbilisi Court of Appeal; and there are also some
problems at the Supreme Court, where we have
to add more judges because there are some cases
with missed deadlines. There is a chamber at the
Supreme Court with only 4 justices working there,
and if any of them is excused, we may not be able
to hear the case. We need to give up the previous
practice when the judges of civil or administrative
panel participated in case hearing at the criminal
panel or vice versa due to the shortage of judges.
In a nutshell, there are very many problems and we
need to work very hard to overcome them.

We should also point out that the number of
judges started to decrease in 2003-2004, when
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the disciplinary proceedings were very “effective”,
and about 22 judges got criminal convictions for
rendering unlawful decisions, also for bribery and
other crimes. Much more judges left the judiciary
through the procedures of disciplinary proceedings.
There is another extreme observed since 2011: sta-
tistics on disciplinary responsibility of judges gets
so low thatin fact there was not even a single case
referred to the Disciplinary panel during 2012-2014.

Was this fact politically motivated, or did
the judges commit no violation at all during
these years?

There can be two answers to this question: on one
hand the court has improved the process of legal
proceedings so much that the judges in fact do
not commit violations and this is why there were
no facts of disciplinary offences, and on the other
hand —the trial participants have lost hope so much
and thought that the disciplinary proceedings are
so ineffective and unfruitful that they do not file
any complaints. However, there is one thing for
sure — there is statistics, according to which the
disciplinary administration of justice was in fact
ineffective. When | declare this, my colleagues say
that they have been working on disciplinary cases,
did an inquiry and called for evidence, but could not
find any violations in the performance of judges, or
in some extreme cases, they have issued a Recom-
mendation Notice to them. However, as mentioned
already, itis also true that no case was transferred
from the High Council of Justice to the Disciplinary
Panel. This means that we have problems at both
the legislative and practical levels. This is why the
amendments proposed by the Ministry of Justice
have been focused on these problems. We are
even thinking about creating a new institute to
this effect; however, some part of the judges has
expressed a radically negative attitude to these
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novelties. Some think that there should not be any
new thing introduced to the disciplinary proceed-
ings, which means that the chaos in this field is
beneficial to them — disciplinary irresponsibly is
acceptable for them. We are accountable to the
citizens first of all, and this is why our primary goal
is to activate reform works at the legislative level
and offer that kind of changes to the judicial corps
that will allow us keep fair balance between the
accountability and independence of a judge; and
secondly — to make the legal proceedings more
efficient and thus decide what we should do re-
garding the eight “hanging” cases.

Reasoning of judgments remains to be a
problem within the judiciary and this issue
has been discussed a lot. Why did it take so
much to resolve this problem; is it because
the judges lack professionalism for providing
qualified reasoning for their decisions, or is
it done artificially?

— | agree, this problem exists and there are both
objective and subjective reasons to it. However, the
key problem is the professionalism, narrow special-
ization in a particular direction and also technical
problems that we have already spoken about. Due
to the intensive inflow of cases, the judges cannot
work intensely for reasoning. Compared to 2015,
the number of cases lodged to the court increased
four times, though the number of judges is small.
Correspondingly, they are overloaded, which
obviously affects the quality of decisions. There
have been efforts to overcome these problems
with the support of international organizations
since 2014 to ensure that the quality of decisions
meet high European standards. It is also stated
in the Association Agreement that the decisions
should be well-reasoned. There is one of the most
important provisions among the undertaken obli-



gations that the judicial decisions should be better
reasoned. Achieving high-quality reasoning is one
of our major tasks in the reform package, and as |
have already pointed out, there are many projects
implemented in this direction with our efforts and
with the assistance of international organizations.
However, the above-mentioned technical problems
—overloading and small number of judges, also a
big inflow of cases and delayed deadlines will still
exist, and obviously, dealing with issue from one
side only and improving the qualification will not
bring desirable results. This is a chain of problems,
the issues that need to be overcome comprehen-
sively, and which necessitates the unity of judicial
corps and positive attitude towards the reforms.
We have to create a European judiciary with high
standards,and most importantly, we should restore
public trust in the judiciary. I like very much when
the colleagues are critical, fight for their rights and
this is the way how it should be, but it is also very
important that we too take responsibility in front
of the public and thus strengthen the foundation
for the third stage of the justice reform.

A big part of judges is very critical towards
the institute of an independent inspec-
tor. According to them, this institute can
become a tool of influence and limit their
independence.

— The fuss about the introduction of this institute
was created artificially and in some cases the in-
formation widespread by the media is notaccurate.
| think that some part of the judges does not have
comprehensive information about this institute and
this is why they are negative about it.

There are detailed materials about the institute
of an independent inspector available online, and
the judicial corps can view it in the intranet. The
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materials are also uploaded on the website of the
Supreme Court, and several meetings were held on
this issue as well, among them, with the initiative
of those judges who have been critical about this
issue. We have offered our colleagues to exchange
opinions, discuss positions of one another and
make a final decision through exchanging opinions
and a constructive dialogue.

The institute of an inspector is a realistic instru-
ment for ensuring an effective public response to
the alleged disciplinary violation of a judge. This
institute will help the judges become foresighted
and it will also protect their rights.

Function of this institute is to determine the judge’s
action, which is unacceptable and punishable
through disciplinary proceedings, which should
be foreseeable for the judge and for the public as
well. Foreseeability of disciplinary proceedings
is related to the function of prevention — which
type of conduct is unacceptable for the judge and
which can prevent a harmful conduct, and which
conduct is punishable by disciplinary proceedings.
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This institute should ensure effective response by
a public regarding the claims expressed towards
a judge, and give reasoned response to the public.
The independent inspector should protect the rights
of a judge and ensure fair balance between the
judicial independence and accountability.

If we ensure that this new institute — the institute
of an independent inspector is equipped with
necessary principles, then we will be able to over-
come disciplinary irresponsibility, which in fact has
become a tradition. We are willing to overcome
this problem and this is why we are going to in-
troduce an institute of an independent inspector
—the one in charge of inquiring disciplinary cases
independently, impartially and objectively. By acti-
vating this model, we are willing to overcome the
syndrome of judge’s disciplinary irresponsibility,
improve the disciplinary proceedings that have
been saturated with the misunderstood corporate
interests and influences. Today our corporate
interest is to have a judge protected at the level
of the High Council of Justice, and not to have a
Disciplinary Panel discuss the alleged disciplinary
violations. Let me repeat that the Disciplinary
Panel has not considered any case at all for the
last 2 years.

More specifically, what will be functions of
an independent inspector, and how will s/
he be appointed or elected?

The independent inspector will be recruited
through the selection process, and the High Council
of Justice will make its decision on his/her appoint-
ment. The independent inspector will be appointed
for the term of 5 years, with high assurances of
independence and protection from influence. The
High Council of Justice will set all the rules and
standards for his/her activity, and it will also con-
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trol the inspector’s activity. According to the sug-
gested model, the independent inspector’s office
will conduct preliminary verification and inquiry
of a disciplinary case. The independent inspector
should possess higher education in law, at least
10 years of work experience in the field of law, and
high reputation. The law prohibits interference in
the activities of an independent inspector with
the purpose of influencing the legal proceedings.
Should there be any such interference, she is
obliged to inform the High Council of Justice about
it. The independent inspector reports to the High
Council of Justice and the Judges Conference.
When there are respective grounds, one third of
the full composition of the Judges Conference or
the High Council of Justice can approach the High
Council of Justice with the request of dismissing
the independent inspector. | think this implies
sufficient safeguards of protection of judges, and
the widespread criticism is ungrounded.

With the changes we suggest, the independent
inspector is obliged to conduct an objective and
impartial inquiry, to study the circumstances that
attenuate and aggravate the responsibility of judg-
es. The independent inspector communicates with
the High Council of Justice when the disciplinary
case inspection is started, also at the implemen-
tation and completion stages. The key controlling
factor is thatas soon as the preliminary inspection
is over, itis the High Council of Justice and not the
independent inspector who initiates prosecution
against, and requests clarification from a judge.
Let me also add as well that we have taken our
colleagues’ opinion into consideration and included
this provision in the norm based on their request.
It is also important that the judges have the right
and not the obligation to give explanation. After
the inquiry of a disciplinary case is over, the in-
dependent inspector will file the materials to the



Council, which then is supposed to decide the
issue of starting the disciplinary responsibility
against ajudge. A judge has the right to excuse the
independent inspector, which should be granted
if there is a grounded concern about his/her im-
partiality. If the independent inspector is excused,
the preliminary inspection and inquiry of the case
is performed by a member of the High Council of
Justice, which is selected in accordance with the
procedure established by the Council’s regulation.
And most importantly, the High Council of Justice
will determine which conduct of a judge shall be
or shall not be considered to be a disciplinary vio-
lation, and determine which criteria should guide
the independent inspector for deciding this issue.

As you see, the project includes all the safeguards
forthe complete protection of the independence and
rights of judges, nobody will be able to violate them.
The duty of an independent inspector is to perform
preliminary inspection and inquiry, but all the deci-
sions will be made and controlled by the Council.

Thisis why | categorically do not share the concerns
of my colleagues that the new institute will limit
theirindependence. | think that all the concerns and
negative emotions will be overcome if we read this
law with attention, diligence and integrity, and if
we are not focused on any ungrounded criticism.
The judges are very overstrained by their caseload
and we should not create even more burdens for
them with many other artificially invented prob-
lems.

Whatis an international practice of an inde-
pendent inspector?

—This institute exists in many advanced European
countries, and quite successfully. My colleagues
expressed a critical comment that a non-judge

person should not be allowed to be involved in
disciplinary case proceedings against a judge. In
this respect we should point out that currently it is
the staff of the High Council of Justice who perform
preliminary inspection and inquiry of disciplinary
cases. This authority is also granted to the non-
judge members of the High Council of Justice.

If we look at the experience of European coun-
tries, non-judge members are also authorized to
exercise disciplinary prosecution against a judge
in France, Italy, the Netherlands, Bulgaria, Kosovo,
Romania, Albania and Serbia. However, of course
there is another model as well, where this function
is imposed on judges: in the UK, Spain, Germany,
Poland, Bosnia and other European countries. There
was an opinion expressed that in those countries
where the disciplinary inspector exists, they do not
have the right to initiate disciplinary proceedings
themselves, which is not correct. For example, a
non-judge member can initiate the inquiry based on
acitizen’s application in ltaly, Romania and Kosovo.

Keeping the international practice in mind, we
should create a model that will effectively perform
its function — investigate disciplinary violations
and at the same time not to violate the judicial
independence.

There is a separate issue in this discussion, which
is the information widespread by the media as the
grounds for initiating procedures of disciplinary
proceedings. Somehow, there is an opinion that
information spread by the media about unethical
behavior of a judge is for sure false, and this is why
there are not even formal disciplinary procedures
applied in these cases. The Ombudsman’s recom-
mendations have never been followed, and none
of his statements have ever become the grounds
forinitiating disciplinary proceedings, which gives
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rise to the public concerns regarding the judicial
accountability.

The practice of western countries, however, proves
that the media is an important source, where from
the interesting facts are revealed.

Why were the judges so concerned? Are they
afraid because of their past performance?
Inasmuch as the public still has some ques-
tion marks regarding the activities of some
judges even today.

— We have discussed in details what principles
have laid the grounds for activating this institute,
what rights and obligations this independent in-
stitute has, and everybody will agree with me that
this new institute does not restrict the activities of
judges in any part, and there are no leverages for
influencing a judge.

In order to overcome the grounded or ungrounded
concerns of some part of judges towards this new
institute, fearing that the independent inspector
will start to inspect their past performance, the
draft law has envisaged that the remit of an in-
dependent inspector will cover only the violations
committed after enacting the law, and these of-
fences are to be established and qualified by the
High Council of Justice in accordance with the
criteria published in advance.

We categorically distance ourselves from the opin-
ion on revising the decisions rendered by judges
during the disciplinary proceedings, as it used to
be the case during appellate and cassation pro-
ceedings. If you look at the previous statistics and
the cases on disciplinary proceedings, you will see
that most part of the judges were punished, and in
some cases even dismissed unfairly. We are also
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distanced from the opinion that the independent
inspector inspect the courts.

Allegations as if somebody is going to violate the
independence of judges or to intimidate them, are
groundless and they were invented for creating
much fuss artificially. Public discussions of the draft
law aimed at hearing from the judicial corps, and
we have already taken into account some of their
comments. We will hear and share all the opinions
that support us in refining the law and making this
model even more refined and more democratic.
However, let me say that the continuous and capri-
cious concerns, which are completely ungrounded,
obviously, will not and cannot be shared.

We continue to hold meetings with the judicial
corps in Tbilisi and also in all the regions. | will
personally inform them about the draft law, and
hear their opinions in person. Besides, | have
created an e-mail for judges, and any judge from
any region will be able to communicate with me.
They will be able to write to me about problems
and | am ready to follow up immediately on the
problems. The communication channel like this
will enable me to get exhaustive information from
judges without any dubious interactions.

There was a statement addressed to me at one
of the meetings — stand by our side and we will
not betray you! It was unclear to me, as far as |
am a part of the judicial corps myself, and | do
not spare myself to resolve their problems. | ask
them to stand by me and we will overcome all the
problems together. However, | will be very impartial
in regards to maintaining fairness and lawfulness,
and demanding — in regards to accountability.

Miss Gvenetadze, the public has have ex-
pressed serious complaints regarding the



activities of some judges and thought that
they were fulfilling the political requests. Are
you going to “purge” the judiciary?

—You are a part of the society, an effective mech-
anism of external control and you are asking me
the questions that the community is worried about,
this is why | cannot allow myself to refrain from
it. This is the accountability that | have spoken so
much about. Two months ago | was a part of the
community myself and | was also concerned with
legal proceedings. Let me tell you, I am not going
to conduct any “purge”. There will always be crit-
icism and problems, but | would not wish to have
a problem while | am a chairperson here, such as
the mistrust in justice by the large part of the so-
ciety. This is why, together with the judicial corps,
together with my colleagues, | am committed to
meet the public demand — create an independent
and impartial judiciary. The public requests and
expects real reforms, and this is why our major
thoughts spin around their implementation. | am
here to protect the interests of all the judges. |
want to assure each and every single judge that if
s/he is impartial and independent, | will be standing
by their side. Effective enforcement of disciplinary
proceedings does not mean a revenge or payback.
This is a mechanism of institutional development,
which is an inherent part of legal proceedings in
all the developed countries.

. One of the novelties of the third wave of the

reforms is a project on electing chairpersons
of courts. Chairpersons of courts organized
a special meeting with you about this is-
sue, which was not conducted in a quiet
environment.

— Yes, there was a meeting. Let me admit that
the chairpersons have certain critical opinions

and emotions, which were overexpressed at the
meeting organized by the court chairperson. By
introducing this new model, we would like to give
a chance to the judicial corps to make decisions
themselves based on the principle of electivity,
without any interference, and elect the chairperson
of the court, a person who will help them resolve
administrative and organizational problems. We
should eliminate the disposition that the court
chairperson is a master of the court. Quite on
the contrary, the chairperson should be a good
manager who creates comfort for judges and the
staff while performing their judicial functions and
thus ensure high quality of legal proceedings. The
draft law introduces to elect court chairpersons
for ruining presently existing stereotypes. It is not
necessary to organize similar meeting for dis-
cussing this issue, and the judicial corps should
demonstrate open mind when realizing this draft
law and seize the opportunity —to elect their court
chairperson themselves.

| have heard complaints especially from
defense lawyers that the court chairpersons
do notdistribute cases objectively —sequen-
tially, they assign certain cases to particular
judges selectively.

—Yes, there is a concern like this indeed. It is our
priority to distribute the cases electronically, based
on the random distribution principle. This is a quite
widely applied method, which should be main-
streamed in our country as well, and this will put
an end to such allegations. | would like to extend
my gratitude to the international organizations,
which have been supporting us in implementing
this project. Court chairperson should not be a
master of the court and case distribution should
not be up to one single individual’s desire — it is
unimaginable to be a part of the judiciary power
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with such pathos. The judiciary should be arranged
based on democratic and fair principles.

Miss Gvenetadze, the judiciary has never
been independent in Georgia, as it always
experienced political pressure of higher au-
thorities. What do you think, will the Georgian
justice be able to become independent during
your tenure?

—This is a big desire that | have. | think that there is
a big chance today for the judiciary. The legislative
and executive powers expressed their political will
when they stated that they would not interfere in
the performance of the judiciary in any form. | think
that this situation can be used perfectly, if the judi-
cial corps has enough strength to demonstrate high
standard of independence. | remember one instance
that took place recently. The executive power indi-
cated on a certain issue in one of the cases, and this
was a test for the judicial corps, which they passed
successfully, and by the way, it was the test that |
passed too — our response was a message to our
authorities implying that we would maintain our
firm positions if similar facts ever took place. This
is where | ask the judicial corps for their support.
| will be standing by them, and | will protect their
rights as much as possible, but they are expected to
be fully committed too for reaching this main goal.
| feel very responsible for it and | believe — | must
be able to do it.
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3. Batrogmadbegymgdol dobrgnamo 360b30dgdal pobmggzol bogémby

39-16 mgdols 83mgdggds Jabol bbedstrommml ©odmyznydemmaon, gswafyzghomgool dobsgsbo
{73960 oggdols o g20dégo0ma 3tmigbols 3¢0bEndgdols atmggzol beggthmbgl.

38335670 Lagbrmbggdals eamdol 9330 N3038060s 03 Fotdmgdsls, M3 by gmbligmbegom aligbols
30900l Bmmbmabs Fggbgds gobbomgada dymaz 3mbatgdmem bogddgl. d7bomzebo Mhgds, s Bodstrmgdedns
9603600 3b396300L go3mygbgdal momdsdy gsbdatiHgdal Boggds 3mbimyhnao bsgdal aodhmdmog
39693m7090008b S LegErmmE, €11 300G OB 3399bg0s bvgdg — 39t dm Bgdmbgggom godmazangbogmo 5ds
o7 03 b3t gdE30 bgmbals 3B3xBEEBLMED glvdadalmdnls dtrnamBo adsBgdsalmeb oy LmMyo o3
3mb3&gHmemo beddol Ladetrmemgdthngo s gagHmdEIZ0 Zothgdmgdgdol dbgozgmmmosda dogmgdoo bogdgdg
obgmo Fobolfatn ©slzgbols goEgdelmeb, tmadgmog Bgodmgds segdnem ogbsl, hmamg dotsdato Jotm-
Babo, 0y gmdo gowaTysghomgds mbos doogml gthmgbnmds bobodstmmmad 83 3mbGhghnam boddgdy.

306r1005gm00, 296129MOMB0m Bbihow 96 3030, G BMET0c 0gdbyds ©ObIzbedn godmEydyma bogé-
®88mM0bem Lobodstrmemmls JmboBhgds, adbgds oy oo ol obvdgmgdnmo LFmmgo 83 3mbiGhghmo
Bogd30b gogdhHmOCZ0 o6rgBMgdgd0m s €1 F0dGmgd30 0gdbgds b slgzbs bagdyBg dobagmgd bsdmamm
3o00§Y39(h0mgdslimeb, 3ogéd mdddo, dob gobdotrngdoc detwmby o bgs mebdbmgd m3ndgbhngddo
300009070 EgOIMOIO0 JOHMMdIOME330, 3303Yy5gol sBEL, ™3 bfmgo 83 dgmerg, Bgdmembadbyem
300006 gdLmsb g30d3l bogddy.

™d30b gdnmgdgdel dobgzom, NBboglds (6 budmbldndhnzem) bobedstmammad gatmdnm bolbedsto-
b b8 Fotrnognbmls 3ol Fothdmgosdo stligdnmo boddol bsmobowm bedstmmgddngo s 3ddhmdthogn
30M3mgd900“ (1-gmo bemols 3g-3 31bg (). cgdals 30330 dtrmB0 EsBNLHYOTTNS, rxmd gérmzbyemads
oLt bd Fotrwanbmb ,bogddal séalgdnmo boznmbgdn s @als33bs 0d a3oddhgol gbsbgd, Gxemdgmog
803700em00 Bogos 36rmEgE MYl 3gd39Mmd0m; 83ym3g dgbanhyzolbo dncs budstrcmemgdmngn gdHEmydgdo
0 07 b Fgbodddobos, bogdol ImbsFoang Fbstrgms 56ramdgbhgoo s bdgnmtng gthmgbrma bobodstommmb
Bgbgonamgdgde o 9bsgnoBo oldyem bagembBg“ (mgdals 39-12 3bgdhn); dobomgdmdnl gdodol goamaobgals
Jgdmbgg39d0, ols3gbsls geliegdl oo dogmads, mdgamog o@etgol baddol B3t dmbdgbsl (gebbogmgsls),
Gmdgemdog ex officio dmboffogmgmals dmbodstrmeng, sGhgnmo 03 dsmsgno byemdgdzztgmo dostnlbeasb,
mIgmbog @obgdnmzbgds dmmbmgbol Fotdmagbo bsledstrmemm ob @tndnbemo ((mddol dg-2 dmbeno ).
3db36rhxd0m0 dMBmal Jnbgz00, Bmbagnmebgmas, trma bagdals Bbstrggde dm§ggnmbo 0gdbgdsh dtrm-
390169030 3mbsfoemgmanl dobogmgdsw (3. 20); Bgbedsednlbo dogsgma byamdgd3strgamo dbstnls doegtrmdsls
B0 573, Agmmb bogddal gebbogmzsdo s Fotswanbml msezabn Fatngmmdnmo dmbsdégdgdo (3. 19).

899mapbodbnamo gdmmgdgol gemgsmalifobgdom 06353939, M3 Gmgmbg Hobl, bomblymamsgom
03360l 3mEgETMY0 gnmoabbdmdl st 3mbitMginamo bogddol dogsemamal dobgozom Bmasw bignm-
bgd8g dbzgmmdsls, 5687 3mbggbionl dthomdo Lfmmgwo 83 3mbitghnamo bagdol stligdom gebbogmgsl,
rgbog 3mb3gbEnselosb dglodadabmdnly bagombo Fywgds bogdol 3mbitghnmo godhmdmago gotgdm-
90900l 3bgzgmmdsdo domgdom s 3sm bogyydzgmBy. beddol gebbogmgsdn dbstrgms dmbsFoamgmdals
o Fgbommdomo dmbodhgdgdol Fotoagbol gemgdgbhgde 3og3 nBtm mzombshobml boab, ¢md
3bgmo gebbomazol dggaa doggdnmo @eligbs Ndmsmme 0dbgos ogesdotgonmo 0dol dgazobgdelomaeb
oy ghmzbymo babsdsbommml Gmammo gesfyzahomgds 0gdbgdmms 3mbagbinsalbomsb dgbsdedabo s
mamo — dobo beFobsoemdwogam.
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0333060, g 33993L LFmG g 0bgm 30m3EIg0Lmeb, hmmagbsg gérmzbamo bobodstrmenm bitob-
dnérgols bisbedstrmmml slsggbols nmbmgls 3mbitghnmo o gebbogngsdo dgmazo bogdol ggogdhmdtogo
306199m 90900l dobgz00 o 300 boayndzgmBdy; BOIHMIGZ35® 9300bgds Aok, Hmamo gowsFy3ghomyds
0gbgdmEd 3mbzgbrslosd dgbodsdolbo s Gmammo — dabo befobssmdgam. bmmm begéhomsedmenlbem
Lobedotommem 3o, 3ol 3mbiGgdnm domomgdel ddmgsgl. gl Bedogomom 960l ghmgbnmo Lobodstrio-
ambomgol 3o6bobo, vy Grmam®o gowsfyaghomgds Pos donmmb 3sb 83 3mbitghnam bogddgdg. Mo mgds
1b0s, sl3gbol Jopmgds ogbdetgdmes gérmzbym Lsbodstmmml, sga@abs 3mbzgbgool Mamgdgdals
003930, 303613 dbgamas 030l Natrymezs, ™A gl 0gbgds bagdol Fothdmgdedo gandetrmemgdgmo 3gdas
0 bsbodobrmmmls Esdmy30Egdenmdnls 361063030l etgg3s.

3530d60md0, 8308m835@ 3¢ 0gbgdms LFmMa, LaghmsedmEobm balsdshmmmmad ghmgbym Lelbe-
3o6rmmb 3060306 b 0bEdE 93030, N386bsbmL, 0 GxmamEn gowsfyzghomgos doommb
3mb3Gghna bogddgdy. bowos, gl Bgadmgds agmb Jodae hodygas, oMo 36g396E0nmo mmbaldogdes
TRMIOOMS EOMM3930L 83gbol MZzomLeBEMNlom, Jogéed ols Bsobi 0gbgds hetgas, mdgamag Bobogob
6396089 3oefyzahomgool oayndbgdols 361063adl 30 96 gffabssmdrgagds dbmemme, sthsdgo 0gbgd
babgemadFoggm bnggégbodahol o3ndgdrgdmnd goggdobeg. o6 mbos ©og3e307ymgl, Gmd 3mbhtmeo,
Gr3genbog 0ed0sbol Hamgdems g3emdgmo bobodstommm sbmtgogmgols 3mbggbgeol bymm8gds-
369 bsbgmdFogmgddo dodasbols dotomsm NRmgdsmd 38y, Fotdmowagbl bgémsedmolm
3mbhtmaols obgom babgls, m3gmog ga3ndbgds bnzghgbodydobs o ©gdmadenool 3tobgndgdl; ogo
1Bmbggmymals 3mbggbiool ge3gdmoob dmgdggosl gdmgtanool 3othmdgddon, bngghgbnmo bobgmad-
Fommgool Bgbodsedolo Ho3emgdgdols o dgbodsdobo 3obboldzgdammdnls gsmazsmaliobgdoom. sesdnsbol
TR YOmd 338 LogMSTMENLM JMbEHEIMEMO 3¢ T goondetmb bebgmadFoggm bigzgthgbodghol
M 393530 v 0b gmbogérnm begyydzgmBy Kb bmtEogmmgdmgl. oo bobos smostgdamos, Grmd
936™M3nao bbedsthmmml ghm-gémo dotomsmo g3bdoss 03 gmogddntn d3mEsbol gowedto, oy
Gr0amE b addmsblogl bymdydiztgm bobgmadFogmas bngg®gbopgde 3mbggbgool Fobsdy dem
3obbolidzgommdslmab.

Grenam hobl, gogdstmangdgem hiatgzs veddol bogmmby cbgosg gobos mzgsmbshobm. 3a0dthmdom,
LFmMgo 93ohma dommoms gebdethgdomads d66vmds, m3 ,bs3mblnmapsgom ©olyzbols dmmbmgbals
0098 0b 30 96 0G0b, (33 838 gErm3zb7IM bvledatrmmmEsb goobsFygahoe avwsgEab bogtmedmmalm
Labodotmmmb, 86dgo ob, M3 gérmgbhmas bsbedsthrmmmmad doogml bebgemaddmgabgmm gebdstaihgos
3mb396300L bygombgdmsb o3e3d0tgdom, 300ty 030 adwsfFyzghoamgosl doamgdl dobs gobbognzsedo dymaes
bogddgBag“ (0b.: gobdotrhndema dtsmnl Ig-1137bdH0). dbgs o abg, 00g0w 93 geb3srhgdomsE o dGl Mot~
gmx30em0, (r03 gérmmgbnanadd bisbedatrcmngnma bobgemddmasbgmm 30c0mgds b Bongmmb bihdabdnGgowsb,
60 bbgs 8603396108, 071 96 LOLEBSGMEM M0 IOMMONL s ZosFY3ghHnmaool Bobogsb &fdg-
6By og3dbydal 36106303006 P30bEdbygs o 0gbgd Livdstmmnsbao gobbogmzol Ya3Egdols P393

ol gotrgdmgds, ernd olzzbs ontoonma begsmgdnmm 56 stol ghmgbnmo bobsdsthommmbom-
30l, 383330009090 396 0gdbgde. 296 gm0, bogamgd bogstonms, MHmd gérmzgbymds bobodstmmmd
339600 8756mb ©oEo 3ogmsdnl sl 3gbsl 30d0bsg 30, mmgbsg gl 3ol Bobogsb ¢fdgbals ot gqlededy-
0. bdgnmolbdms, ™3 sbgmogg dmbsdEgdgdo godmmgggh bogmblgmisgom ©slizbol bagdhmdo oo
3ogmahol omoboogdgol gobgthmdol 3madbéggdds: ,bobedstromanm ot ©asl 03 bsggthmbols Fobody, hma
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3obo 9g3@HmM0dghHo besgm gobogl Jos bobydstrmmmagdal Fotroseb dolo Mhggol gonmgomolffobgdanm-
d0b aB0o. bdgogmow oM 80l dmbogmmebgamo, G303 Jos bolbsdstrmgmmd, mdgemdsg Mhgzs d30mbs
bobedstrmmmb, 56 emzgtmb dsb.“ (Reflection Paper, 33bdmo 7); b 3obs3¢30390L dmbedérgosk, thmd
Bogd bbedstrmngmydals sdmningdammdnl batalbo 3mbimydam bagdydg, norgme ©e3bobogds o ab
93mBemonamo 0dbgde oo dsanadols Jomomgdoom. gatms 830y, edetzbgdnm dbotgl bamddgme
86hH7dY, (33 dmbedatrcagd meg0bo gowefyaghomgds dsgndbs 86 Jobogseb Mfdgbedy, sthodgo bbgal,
b3 3g@ee 3m339MHabhne 9868 . dbgamos 0dols otrygmazs, G338 ory bBmasme, gowsfyzghomgdl
303m3Hobo bobsdatrmgmml Bog bbgabo 3m33gHabhndo Bl gomzomoliobgds o6 stmagal dmbodst-
ool 3 300g0mmaol 703emgosls s gomEadmgdsl, 30806 83837 man30m, dobomgdsw Nbos
hogzgmzags obog, ™3 gzgos 0bliebeonl bobedstrmemmydds Fobabfsm 330mbmb Hdsmanglo 0blhebgool
bobadstrmmmb, oy HMamME gosTy3ghomgds 96 godmadsbmls 3mbitginm beddgdy.

7 9™ 3610 Lsbedstrmngmm 56 gsoBostrgdl begmblmamisagom ©olsggbsl, 36806 dérmeglols dmbsfomy
3batryg aoygbgdl bbgs, 961068 3emgd bérnmBmem bsombl — & bagothm ogm bgdol gogdegbs Logthosedm-
60l bobodsmmmmdn s MM goEEgbs, oy dobs sBEL 3s0bg 56 gonmgdmalFabgdbgb. gots sdobs,
bogmblman@eEom oliigbol Laffobssmdwmgam gémazbmmo bobedsthmmmb gowefygghomgds, 0dmez0mag
0gbgds deddnamo, Grmgmerg oddmo mgandndsgool 3gmbyg, Gmamg bogstegomo 3mbzgbgools bofo-
Booedogam, Gmdgmog o6 0dbobyégol bomosb.

939 dgdmbggzsedo, Logémsdmmabm bsbsedstrmemml sbgmo hobomgmmas gebboangols bihoooody
3yma3 bogdgdo, s ddnmo 0gbgds, Grmagmrg oddHyd0mo, begérmsedmmobm 0blgebans dgmrg s dgbedy
0bbhbE0gol Fmmal, @obbegnmtgdom 0dol gemzsmoliobgdom, 3 Fglsdsedobo dthmEgntgdo nmgs-
molFobgol gz3trm3dnmo bsbedstromml o dogmodedo bogdol gabbogmgsls 3bstgms dmbsfogmgmdoms o
FaGommdomo 3mboBgdgoal Fotoagbom. bihdebogmaol bsbedstrmemmb sbgomo batnlbom 0bhyéggbgos
9603676 Lobedsthromenmdo gobbogmgols bewasdy 3yma bogddgda, 3a30d6rmdm, 3oombgols badbols 393 vygbgdl
3606303, Gredgmols Jobgg0m, bHGebogmaol bobodsmmmm 86 stal dgmmby bobsdstrmemm abbhsbgns
0 oM obgmo bobedsthmemm 0bbiebaos, Gmdgmbsg Bgndmos 13o6bobml o6 Pdgomm o sthlgdomo
3d8mgbs dmoboabmlb ghmgbnam Lbobsdsmmmmdo gowsfygghomgdols dowgdal 3mEgbdy. bagnmeog
bdbontzol bobsdsthmmma sévgtmbgm gobogbsws, M3 dobs sdmEsbsl Fotrdmoagbos vt gérmg-
Bmo babedohomammgdols hboggamgds, 0Gedy ghmabymao bbsdshmammgdol 08 gowsfyzghHoemgdoms
30bdHGH Mo, Hm3mgdog doemgdymo ogm Jgazobgdols mogolinammgdols boegndggmBdy.

dbgggmmosdns dobomgde 30ga ghrma ,,gbgdbyammds:“ mgdal gebdodhgdnmo detsmals dobyrgnom,
03360l IMMbmzbslimeb ghmow, gérmzbnmds bobedsthrmmmmad o degnadol, oy gl Bgbodemgdgamas
o Bgbededabo, Nbos Fotrgoanbmb bognmsto dmbedhgdgde s dsm dmeal, sbagnaBo gobbsbognggan be-
300bB3. gl 60dbsgL, ernd grmzgbnem bsbedstromanml BeryFgal, aeblsbomagm Loddgdg Ledmmmm gewafy-
39hoamgdol domgdsdog, mogolo 8860l Fobalfom gedmmgds, o 86 0gbgds gedstmamgdyma. boanm, ooy
000 35andHS ¢ gonBootgdls ol dmbeBEIgdsl, 3680 dobs JmyFgsl Boomml megology Bobogsbo &fdgbols
boFabosmdgam goafyzghomgds, Mog dbgag, 3odotmamgdnmo oM 0gbgdms.

1536m 39006, bLogMblmmasgom eliigbol dmmbmgbs gd3dzgd 0ygbgdl LedstrmomFatdmgdals gob-
bmdgogamgdobisl 3g20dMgdommdnls 30nbindal ognmmdsk. bFmmgo bobsdsmommms s st dbaty
03360l dmmbmzgbols 0bogoshm®o, bmmmm @sligbolk dmmbmgbs 30, 3mb3Mgdmmo bagdol gaghgdol
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boogndzgemBg bddetmmgdtngo bygombgdol 3ot 33935L gnamalbbdmdl, mdmal 3gwgago0E Horgmo 0dmg-
390g0b erdgamodg Fosatrnls bsbatrggdmme. gmzgemngg gb norgme Fetdmowggbl badstrmsmamdmgdsedo
063308030760 gemgdgbiol Bgdmobol, G d6remzg3L Bg2086900m0 3rmEglol 3610630390L. 53Lmsb, G130
Bogmblgemiogom ©sl3gzbol dmmbmgbag obsdTmydnmo Nbs agml gérmzbyma babedstrmemmls dogé,
F9Lod030beg, b gnm™og Eledmgdedog, OEO dSeMdSMMO0m, dgndmgds 3ot@ad0t 0gdbsl godmegdymo
Bogdol gebdbognggma bsbedstmeml d3mBogos Gm3ganndy dbomoly bisbatagdmme, oy dbgmaw oy
J99Lohy30Lgos Lobodstrmmmb hthewogogm Gmamb dgzdtgdom 3tmegldo.

0939 NP ©3d0bmm, G013 Ludmaswme, byaohoncew 30030bgdo bobodsmmmmgdols (30bsg o6 Nbws
399b90mgl ol — ghmzgbnml oy LogthrmsdmEnlml) dogé goblsbomggan beddgdg FobslFeto wolssgbol
303930L byoaldog bgnmbBg, HmBgemag 83 bivgdal bodstmmgdtng org bbgs dbstrgl Fggbgods. FobslFeto
0336900 goEgds 96 30l Lsbedsthrmenmbsmzgals mtbImo g3bdE0d. 9333560 FobolFoto sl 3gbgdo o
dmbbErgdems ogagdbamgds gfobssmdrogagds datmemadbozgmagdol dodgyem 360bE0dgdls o dstroma-
boggemgdol 0bhyEgbgdol bnlgmgbmm sEz0l PoENbggmboygmazsw 8gd7daggdnm (Htdogomm, Jemsbo-
306 Ledotrmgmgddog 3rmEgETtgol, bsbsdstmmml dodggem Pxemyosl — bogdy gebobomml bvcmsbsom

LB METOMI30 SOIMEIETYOOL EOEZ00, FOBMOIZMOML RodHYd0 O MB35 Bo0m gosFy3aHogmgdd
306mbolss o Bobogobo ¢§f3gbol boegndggmdy.

4. gomdomydems Imbommobgymmds s dbstgms 3thghgbdogdo

396m39 33 dg0dangds 0dagl 99339( M0 NEm0gtmgdggdol domfgzs géhmzgbam oo bsgbms-
Bertrobe bbedatromngmmgol Bmnl dgbsdsdalo godmeoogmydal strgmbals Sotmdgddo. Gorgamos gosdgds,
603gbo 3o6rmgdTmMOE ©d Yymagmmzol dotrmgdnma 0gbgds ;g 8 PBgboglo o6 bogmbbgodmgom
Bobedatrmgmml doge aldymo ©d BmMINmamgdnmo ol bagombo, Gmdgmog slzgbobsmgal nbos
Fo6ga0bmb LoghmedmEobm bsbodstrmemmly; 893amd, Gedpgbo LFmGs 0dbgds ol goggommo
936370 bbodamommml Jogé; edmemmb —dobo ©olsggbs ghmabymo babsdstomamly dogé ©s dobs-
©33901m0 3mbzghnam bogddglomob. 8333600, Imbommobgamos oo FrMmBomgdgdo bogmblgmdsgom
0l3360L Egdnmgdems Jobsstbole s gatamgdal bozomb3o.

330Lm8b, a0k LogthmsdmENlm Lobsdstmemmb sl 3gbs 3MbiGMghnmo bogdol aodhmdtng gotg-
3mydgdl g3ystnds (hbws gdystrgdmegls), dgbodanms, 3botrgms dbdowsb o3y 360wHdol bogsbo obog
3oboals, M3 ghrmzgbnmads bbsdetmmma s¢slfm® g3ddhmdtngo getgdmgogdo Fotoogobs ob stol-
Fomoo goo3908 9g396hgo0 s 3gbsdedabow, bogtmedmmabm bsbsdstmmml slzgbsg 83 dGdbFmmoo
Fotroagbogm g30ghmoMog gotgdmgdgdls oy stsbFmmaw abdnm od3gbhgdl gdystgdmeme. o3 gBom 3o,
dbotrggdds Fotrdahydnm oslodgomb boghmodmmabm bobodstmmml oalzgbol dmegdnmm 3mbitghnm
bogdnBg 3odmygbgdomdnl gomdstrmemgdanmas ;g doBobdgFmbanmde.

Bgbadanms, bdomow oagh ol Fabtogdo bignm®ng ©oligbols gebdamipgdls vnEomydemmosy,
Lo Fgbadanms b dm3yzgl bhnamos gommazsmobfobgdgmo 3hmegnnmo org bbgs botorgmaggdo.
3oEd 830bs, Fgbodmms Lagnmtog Footggodsg bbgswobbgeggatsm gobdsthmb oslizbs o boognds-
00bd 96 PLogndzmmmE EoEObEdsTMmMMB HBgbaglo 86 Logmbldhodmaom babsdstmmmgdo ©oliigbol
3070350bFobgdenmdsle 07 gomgsmalifobydsdo. gl doo a3t sdegndtgdgemas 0dols gemagsmolfo-
Bgdoom, M3 bedfgbotrme, st bedetmzgmml dmbodotrmemggdo s M SE3MIZSHMS 3MM3Pbo m&dsw
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36 03bMdYb 93trm3nem 3mbggbEasl s 36 goshbosm hodmysmadgdmma hzgzs, 3mbzgbiaol bydstrmeols
360 d0 gobobognogbgb 3mb3Gghnmm bogdggddo Fodmamom Nnamydtog o 3mEgETtnm bogombgdl.

3o 39 botorgmg godangos FocdmB8zgel 9bmdtngds d60ghds. gobdetiydomo dstvmoals dobgrozom,
©833907em05, ™3 sl3360l dmmbmgbs Fotoggbom ogbsl gérmgbamm gbsdy s bagnmeng, g3cmdgmo
bobedstmmmb 3oemEgd7mgds 06905 dmmbmgbols matzdbs meoEose e 965383. 93obmeb, etga:-
@oMyd7mo 86 860, 07 306 @osnbrols metzddols baggolymb.? bemm Gog Bggbgds bagmblnamdogom
03360, 0go @onEgds dbmmme g3erm3nmo bobsdsthmmmlb maogose e 9bgd8g s ol géhrmzbnem be-
Bodsmmmdo Esdggd7mo 0gbgds 3bmemme dolo gasmatadbols 3gdwga. bhGebogmagol bobsdstrmemmls
9306900 39 EYOTYMGOY, 0:ObEOMITM gérmzbmem bgmolinamadslomob metzdsbgdols &mymso
dmddogdol bogdgda, mydas, GmamMME 0133939, dobmzgabog aoyagosdos, 0y Mol gymobbdmols 8dgzs-
€0 00b53IrMI™dS." bogmamolbdms, HmA Lognm®og mdgdol gobdstr(hgdomo dotsmag sgbodbsgl, oy
6dgbo Lgbloghon®o 0gbgds bgmblagmipsgom ©obigbol gbs (3. 23), hog 93306l bol metgdsbols
3093390 T0M0L o 3603369emmAb.

5. Logombgdol s6r8335em0x0307Md0 8Ygbgdal godm dmmbmzbals ondzgdmac 3bmdal 3gélidgdpoge

3030060l NRmgdsms gatrmdnm Bodsmmsgmdo FmEbal sMobozdetnbmds s Bmgows, 3Myeg-
©9bdhmo badstmmol gedmygbgdols bzombdo oty godmpoomagds 0d bagthmbgbeg gogogl, rmd
3gbadamme, bihGabdntgol babsdstommmb Fobsdg obgmo bygombgdol @oyggbgds dmbogl, GeBgwsg bimob-
Ozl Lobodstrmemml oo bsbos 333006 dnmo doamdgdn odal s o6 d&bgdmdogl Mgomy®o
Bogomgds Jobmgzol @sbigbol Jobomgds dodstrmngals. gl 30, gbmae Jotrng, Immbmzbgdal sdzgdma
36mdsl godmofzg3l, begnm dgmerg 3bdrng, gérmzbrmo Lobodstmmmagdols dmbsdstmmggdols 3mbggb-
300 LFIOEEB0 FoPMZ0MEbMONYOIIMMBL @onbzsedl baBl s N 0dmgdgrydl dsm dtgbhozdy
bgermedmeobem bbodstmemml mgemdo.

BOgLYd0m b, M3 bHMObdntNL Fobedy Jomemme abgma bvgnmbgdal sygbgds godmgds hsnor-
30emmb BgLooodobo o gedsthmemgdnma, GMm3madag ©303306gdNmos sbom, goblbgaggdnm, 0dz0sm,
3m33engdlia, Gornan, Lobhgdn s bhdndhnGnm 3Gmdmdgdmeb, Gedys bptebdntaal bobedstommml
3G8bmm Ndbzgamos, 96 ndbzgamos, Bsgtdd goblbgoggdnmo 36gsggbhgon 8dsl Bgddbogmo; o6 dsdab,
rmEgbog 33390060 936rm37mo Joamdgdo s Jgbsdsdobo 3Mgeggbdgde s6bgdmdl, dogtod gthmgby-
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PROTOCOL NO.16
TO THE EUROPEAN
CONVENTION ON
HUMAN RIGHTS

— CHALLENGES FOR
JUSTICE

EVA GOTSIRIDZE

Doctor of Law, Member of the High Council of Justice

Professor at the Saint Andrew the First-Called Georgian University
of Patriarchate of Georgia |

The article discusses the threats that justice may face when the
Protocol No.16 to the European Convention on Human Rights is enacted.
There is a conclusion drawn that the Parliament of Georgia should have
abstained from its ratification for some time. There is also an opinion
that the realistic protection of the rights, speedy justice or indepen-
dence of the judiciary can be hindered by granting the authority to the
Constitutional Court and the Supreme Court to address the ECHR for
recommendatory opinions regarding the issues of principle on pending
cases, which deal with the interpretation or application of the rights
of the Convention.

At first glance, the Protocol actually creates a precondition for
the national courts to prevent the violation of the Convention when
rendering a decision, but at the same time it results in the violation
of core principles of justice. Issuance of a recommendatory opinion,
although not the binding one, can be perceive as a way that may lead
the national court towards making a decision on a certain case. This
is evaluated as an unjustified interference in case proceedings, intro-
duction of an additional international instance and violation of judicial
independence. On one hand, if the opinion is taken into account, this

42



may be regarded as a violation of the principle of making a decision based on personal conviction, and
on the other hand, if no consideration is given to the opinion then a decision of low legitimacy will be
made contrary to the Convention. The fact that it is the court that initiates the request for the opinion,
can be evaluated as an introduction of an inquisitorial element to the proceeding, which is contrary to
the constitutional principles of a purely adversarial principle. Besides, when reasoning the request for an
opinion, the court may not prevent the expression of its opinion regarding the pending case.

The article presents the legal dead-end, which the national court will be facing as far as there is
a supremacy of Constitution on one hand, and on the other hand the discrepancy is recognized of a
constitutional norm or another legislation with the Convention; the main focus is laid on the following
issues: difficulty of reaching an adequate understanding between the national and international courts,
among them, considering the language of translation; also, the risk of having national judges raising
the issues incompetently because of the lack of knowledge about the Convention law, which will result
in recognizing the claims inadmissible; and the threat of misusing the right to request the opinion. The
author thinks that the enactment of the Protocol will result in reducing the effect of the right to lodge
an individual complaint to the Strasburg court, and in delaying the final decision-making on the case at
national courts without justification.

There is an opinion that the ideas of the No.16 Protocol are in conflict with the spirits of the Article 47
of the Convention and, in general, with the frameworks of international control, which is the basis for the
Convention, among them, the principle of harmonizing the Convention with the protection of sovereignty.
The article also speaks about the gaps in the legislative amendments that accompany the Protocol.
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»39mmb 30gBogbhol, bagsmzggmmb nBgbogbo bsbsdstrmmml
0533200m3560b, Logobrmzggmmls domsgtmadal Fgzénl, ggbgtsmydo
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bogombdo Matrm 3y Logtobogmgl ohgbl s Logmbbiodnaom Lobodsthmmml spdntdgh gamgdom,
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0dHg0do Mbs 39dgomon.

»0330A3gbH0l globgd® 30B6mbals mebsbdoc, oy bogmblhadngom Lobsdsmmmma msegabo slizbom
06 odabEnéd Bgdmembadbymo mebodmgdmdols 3otgdol Jogér st 3mBLdHoEEEol EeMMZg3s ©d
st dom Jdggosdo ebsedsnmol gdseagbemmdnly 60dbgdal vGbgdmdy, 0330hTgbdHal 3hmegonte
39Fyogde (3g-9 3gbgmo). dodebssdyg, 0830hdgbhol 3rmEgonéol gobbmtrgogamads, 3otramadgbiol dogh
dobo 0edzénl 3gdga, Jomdbow sMol edmngdnmo bagmbbidnaom bobsdstmmmb dmBognsdy.
01339, 938 396 30(hy30m 0330H3g6EHOL Ledmmmm Fgwgady, ooaobag bodmbbhodnaom bebedstmeml
3©gd0m0 ol3gbol dogbyosegsm, Mebedgdmdnl doMol msbedpgdmdnsb gosaygbgdal Lagombl
Lodm@mmmeE, 366emodgbho Fyzghl 39b30bycom. sdtngsm, 0330h3gbiHol dthrmegondol gobsgmné
bhoosdg dbmamm@ 3o6madgbhl gdmgzs Ladmmmm aswsfygghomgdol domgdol amgds. 36rma3.
30mMR0 300kl doshbos, M3 83 gdmbgggedoa, bedmbbhodngom bsbodstrmmml obzzbs, Gmdmomsg
0L HMgdNmos MObdgdmdnl 3otnl Bogé JmbLhodhneool etrmaggas vb/ws ol Jdgmgdedo ebs-
ool g30agbemmdnl 6odbgdols 5&gdmds, Logmblnmipogom bsbosmobss @s Fgbodsdobog, 3ol 56
093L bogemEgdm™, edoagbo dogns.?

9L BmboBGrgds 86 ggambos LFmE0 agml bombldhogmgom Lobedstmmml sdhgool ogéooonmo
dognol gomgamolbfobgooom. ,bogstmggmmb bogmbbihodpgom bobedsmmmml Jglbobgd® méasbyma
396mbols 0bsbdow, Legmbbiodmzom Lobsdstrmmml obzzbs Logmbldodmgom bebodstmmml od-
0ol ghm-ghmo bisbgmdss gowsfFyzahomgdslmob, gobhobgdslmeb s bomddm hobsfgthmsb ghmewo
(43-g 33bemols 3oézgemo 3nbgh). 93obmob, bombldogagom Lobedstmmml dsdhgdo Lodmammms s
3obohogtgdol o6 gosolobzgsl o6 gd3gdrgostgds. Nutm dghog, bogotmzgmmb 3mbbhogngoom, be-
badotromemmb sghgdo bogemgdnmmes yzgams bobgmadFomm mégebmbes s 3otabomgals gggybols domgem
09O0HMM088y (82-9 dpbemols 3g-2 31bdho)- b 30 03ol 60dbsgk, ma Legmblhodngom bobsdstrommml
3gdHgol s 380 Fmtols al3gbol, Fbmmmm ©odwagbo doms dgal s o Jgodmgds 3dmbogl bogmb-
byandogom babosmo. gedmdoabstry vgdgeb, 0330hH3gbhHol memdsdy bogstmazgmml bozmbldhadggom
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bobodotrmmml ©algabsl begsmmadmmm ontooogmo dogns 8galb bagdetmggaml dotramadgbhobomgals
0 39bodsdobo, dobo goslobzzol Ha3mgds 3o6ramodgbhls st 8dgl. sdohmd, mgbog docamadgbho
0330h3gbHol momdsBy LogmbLindnaom bbodstrmemml aligbol gobobogmagl, dols sts 8gal Ha3amgds
906gmb o6 Jgagommb abzzbol dobostlo. bogmbbdhodngom bobsdstrmemmlb dog®h oEgdomo ©olbiz-
Bols godmobols 893wz, 8653 gdmdnls 3otnls Bogt 3mbbdodngool otmagzel 8b/s 3ol J3gwgosdo
0bdda7mols 3g3sagbmmdnls Bodbgdols stligdmdols aogdho eEabdn®gdnmsm omgmgds. dmddgoo
306mb3gdmmd0m, 93 M8bddgdmdnls 3otol Jodetrm 3stremodgbil dgpdmos dbmenme gedmoygbmb
3B o6 gddmaygbmls 3mbbhndnEentbedetmmgdtngo dslgbobdggdmmdnl Bmds — 8bsdrgdmdn@eb go-
©049b905. 366ramd3gbhnls, Erxngmrg Smanahgd gt mMasbml, sbgmo olbitgsonamo g3 gosdmbomgdols
3d3m, 0330hH3gbhH0l 3trmEgbe 83 bhdddy, Mo 0gds Pbo, Fdnbod dmanahodn® d1bgdsl 0dgbl. 53 3gdm-
bgg3980, 3o6ramadgbio 3mbbhodnon®lbedstmmgdtngo Lobdgool gedmygbgdolsl bgmaddmazsebgammal
3menah0gdnto 3mhH3900m s 86 bvdatmemgdtngn 3howhgtondgdoo. donbgrsgzsm 830y, oxtoonem
mohg»dbHNEddo Bogmomgdgb, Grmd bgetrmggmmml 3mbldodnErom gomasmolb§obgdym 0330h3gbhHk 56
3g3b 3mmohognho dbgde. 3hmae. 938 amEatndy 8tbodbsgl, dmd 8dgtnlol Bggtmydnmo dhangdobs-
3ob goblibgeggdom, bowog 0330h3gbHol Na3Egdsdmbogmads dolnmabgdmmo gl dbmmmu 3mbaghl,
367 bgamobmaangdols Smamohogné aobdhmgdsl, Grmdgamog byemddemgsbgmmdl bmanm dmmodngn®o
360hHg073g00md 0 bHobsthgdom, bogsérmggmmdo 0330hdgbhol 3hrmpgodedo bsbodstrmanm by-
olyagemgdsg ImbsFoamgmals, Gmdgamdsg 0330hdgbhol bsgombBg Bglsdsdabo abzzbol dmaBswgdobsl
LBOOIMEMYICINZ0 3EI0HYNNBgO0mS S bHBEIEHYd0m Yo nbgmddmgabgamb. ,0330h3gb¢Hol Strm-
39630 bisbedstmmm bymolggmagdol hommgs, — ssligbol v3Hmen, — msgz0bmogswm, dmmmosbsw®
73350l 0330h3gbHL boliosml, boswsgls sl Jols Mmebosgmmom ,3mamoanolntmds.

hggbo 8B&0m, dotorgmo 0330h3gbhHol 3thmEgen®sdo bodmbbihohagem bobsdstrmmml dmbafo-
mgm0od dobrmsmons, 36083bgmmzbo 33emols 0330h3gbiol bobnoml, dogtwd vés 0dwgbsw, ™A ogo
§730bws bdstrmmyd®ng 0bbhodnhHsE gowssgaomb. dmmogldn®o 3gdswmagbymo dg ds0by bogdsmmass
Fordmagbogmo. 0330H39bH0l 3rmEgEnMol spdghs o bvdmmamm ggémodhol godmdebs dotemsdyb-
Hob, — 3moh0gnto mmasbml bgemda Ghgds. sdohma 0330h3gbhol Jothormmo dmmgamal dgaelbgdobsb,
LT 0 0dbgds, o9 30(hY300, M3 0g0 dmmohoPHmbedstmmgdtngo 0bbhodndos. 0330hHIgbhol sdgto-
300 dmEyano, Gmamé g 3otmydnms© Jonmemydl 3ma. 938 3mEatndy, domosbsw dmanaholdg®o
d16gd0lds, Hm3gmog bedgemgosl sdgmgal beebmbdgdmm bgmolimagmgdsl, geogmbhmmmml sem-
3oL gy o bsbedatmemm bymolyazemgds. 0go EedsdsOblgdgmo bsdgsmagdes bsdégdowgbhm
390 0L 8 bbedstrmmm 3mbhtrmmols badslgbm.” goblbgsggds 0330H3gbhHol Jotrorgm s s3gthonmm
3mEyagdl dmmols dotmmog sMbgdamoas, mydEs, obotizgans, mdgmo dmgmo Patm sbgbmol
03 0dmEsbydl, tmdgmog o3 0bbiodhnhol Fobsdg asb. nautm Bbiown Gm3 g3mdgdm, 0330h3gbao Pbos
0gmb dmanohogn®o, 3memahogn®bsdstmmgd®ogo g bdstmemgd®ozo 0bbhodado.

06000 ohg»dhHNEddo godmmddnamos dmbedtgds, trmd 0d30h3gbhol bogatrmgds 8838608 35d0b,
Egbog 96 36bgdmIL Bmgoghmo degmemo 0sbsdgdmdnl 3060l dmmognlntoe gBom mebsdpgdm-
d00b gosaygbgool ga3gddosbo 3gdseboddo. dogemomo, gggybols 3€rgBowgbio, Grmdgmbag ndnemme
0Mhygl bagnbo (18309603 Famoo s botagdmmdl 3ot 0d7b0¢hgho, dgndamgdgmos 3memahodnto
3800 hdmImrgdnamo 0gbsls b3 gdmdsl 8gdrama bvdthgBowgbim séhg3bgdedwg.?” 0830hdgbenl nbl-
Hodabhob 03 obndbymgdeb bamemom 0339mgdd, M3 030 86 bs 0gmb Smmohointo Bgdmddgogsal
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0bbhEdgbeh, Smemohognéo 3sligbolidggdmmdnls Bmas. 83 JmboBhgdsl 30cgs Ke3trIm 83yatrndl b a30ddo,
63 0330h3gbhol boggndggmo, Gmamdg Fabo, 560l 56 ol gotgdmgds, HmI msbsdpgdmdnls 3003ds
396 @006m30 1830 830LEIGOIN ImMZgom ML, O8RS SMaah Nt dbstradgérd o bromds, G
3mmohognmo 3obboldzgdemmanl bsaygdzgemo dgodmgds goboals, 9687w 0b, (338 3ob ostrigas Jmbl-
OohNEE0LS O 39bMbol Bmmbmzbgdo g. 0. hsowabs Lydstrmomatmggas, Msbsg ogtoogmo, 3gédmm
30, 3mBbHohpEenMLedsmmmgdtnge dsbnboldggdmmds 3m3yzgds.” 3mblhodhngog®bodstmemyddago
3abbolidggommaols ghmagtho Bmdsl, bobggosl 0330h3gbhl émL Fatrdmaewagbls 3mbldhogagoom
a3om3oeolbfobgoyemo bpdogdhgdol mobodogdmdnmsb gowmsygbgds. 83 bubgdgnol gedmygbgdnm ¢edwgbndy
308060 300¢§g30: 296 96100, 08633 gdMBOL 3060l MZeMbgdMdl 533900 S FgmtrgE, ©8bddEgdMAL
3otobamzgol 037bodhgHoom bvtagdemmdnl dgFy3aho s ol Bogh hiagbogma bsdstrmommatimggzobsmgols
(Bogomomag, obadonmobomgals) dslimbobggdedo doggdol Jgbsedmgdmmdal dgddbs. 0d30h3gbiol gl
3086900 3oMgo habl ,,0330h3gbhHol Bgbobgd® Lagetmggmml 38bmbda, Lo 50badbymos, (rmd 00y
®8b653g0md0l 306, Gdmols 0330hTgbhHl Fgbom ebsdgdmdosb gemsygbgdol bszomba spad®e,
300ad 96 @osms30lbRmyl 08bsdrgdmdn@eb, dob dndsto 0d30h3gbhHol SthmEgoms Fywmgds“ (3g-8
3gbgmo). sbgom dgdmbggzedo, 0330hTgbhHol 3rmEgENs Fywogds 0dodhmad, ma doBsbo, m3mobmgobsg
0330h3gbh0 godmoygbgds, 1339 JomFgnmos — msbedrgomdnl dodo hodmEomgdymos bsbgmoalmamm
103 gd0dmbogmgool gobbmtogamgdol gbadmmgdmmmdsl. ge@aamdol o6 gomagolgamgdol 893wgg,
ols 1339 396 dm 3oMos. 0330H3gbhHol dtrmEgEPMd 30, Bgodamgds gebbmmrogmmogl dbmanmeo 3mbbgho-
013000 goblodemgérnmo mebddgdmdals 3othgdol s st 3gérdm dokgools dodston.

00b03gdMd0b gooyggbgds magol dotng, Ggodamgde ogml Grmgmerg dmanaholdndo, by Jmbl-
OohDEEO0 3obboldggdmmdol 3mads, Jogtod goblbzoggdom dmamanngnénbs, 3mbbhodhneondo doby-
bolidggommanl tmml 93 bobdgool gedmygbgdal boggndggamo, Gmamery Bgdmo cmgdgs, ymggmmzal
LodOErIMOMEEMNZ9g3ds. 938l 3mFIMAL 0330h3gbiol baggndgmgdols 3mbbhogngoobygmo gebbodmg-
6190900 Lbgowabbgs J3g96903n. asedmdwabatry vgdgeb, dgodamgdd ©ogoligbom, Mmd 0sbsdwydmanl
3060l 03830h3gbHol Faboom 00bsdgdmd0eb gomaygbgds 3mbLhodnsonto dobnboldzggdammdnl Bmdal
303mygbgdes hapgbogo bsdstrmamoatmgggobomagol.?

60gobsg 0330h3gbho gmolbdmol ontowarmo, 396dm 3o, 3mbbiHodhngondbsdsthmmgdtogzo 3o-
bibobdagdemmonl s 30ltrgdsl mebsedgdmanl 3oéBg ol Bog® hagbogma bydstmsmmsatmagggabomgal,
330h™3 30BobdgFmbogmos 0go bsbsdstmenm bymoligaamgded gebobméEogmmb s sts dmmoiontds
MEaobma — 3o6rmodybhds, Gredamobmgabog gb 337pbdE0d Phzgnmms ©o 3 PaEgdedmbogngdom dobo
33 N3d 36r035an 3rmdgdol FotrdmBmob. bebgpool — 0obsdEgdmdoEeb gowmseygbgdol bszombog
bogmbLhedhnEom LObYFIG MM Hbos gooFyzohmb. 3etremodybhl odhgds dbmmmu dtMomgoal
3¢d30b s bo3mbbgodngom Lobodstrmemmbodo dodstrmzol Hazemgds, Mo bagbgdom gedstomemgdnmo
0 bFME00. 0330H3gbH0L dbgme Immgano godmoyybgds gatmdnm J3gybgddo. dogomoms, 3gtdsbosdo
do6r0mo0 38bmbols 61-g 3bmols Bglodedobe, dnboglbdeg ob dmbogltdho namgdsdmbomos ggog-
Goedo bo3mbbhodpsom bobsdstmmmb Fobsdy smdmols déremmgds ggEgtsmamo 3tgdowgbhol
F0bosmdmga dob dogé dotromamo 3obmboals ob bbgs g3ggtemmo 3obmbals gobBheb et mzgsedn. oy
G EYdd 803mhbogds obsdymgdnmoe, Bgogtsmné bogmbbhodhngom bobsdsthommml Jgydmas
39653bdmL Jobo MObsdEgdMBd0Eb gowaygbgoal dgbobgd.?
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bogotrmzganmb 3mbbhodagesde 2008 Fganl gebbmérzngmgdgem ggmmomgdsdog, 83 30—
0 §6930 bogobhmggmmb ggbgtsmu®o dtrmgn®meog dgomes. sl 8gdwga, Mog 3Grm-
39G0H7Ml mbasbmgde 3mgdsbab 0gbpogeol Ledabobhéml 3edggdmmdsdo s dsmo
bogerom byemddmazsbgammods ogbhogaol dobolihtl og3altw, agbgdommné dhmzgghmédy
0330h3gbhol 3rmpEgNcs 50 3hrgmgds (ob.: bags®mggmmls 2008 Fanols 10 mdhmdd-
ol 3mblhohngon®o gobmbo #344 — b3 |, # 27, 27.10.2008, 3b. 168).

bogotrmzganmb 2010 Fanols 15 mghmBdmals 3mbbhodagon®oe 3obmbal Bopmgdedwg, Grmdg-
o 9dmgdgs 2013 Famols mghmaddéols 8méogo Ledérgdoogbihm sthgabgdel dgoggsw
sthgnmo 36nBowgbhol 309t Gogol @owgdal dmdgbhowsb, bagstmggmml 3tgdawgb-
(ol 0330A3gBhols bogombo Fgodmgds edrgsmaygm 36gBawgbhol dogé 3mbbhogneool
©3MM3930L, bbgmmdFogml memspobs o bobbmol bodstomaoals bbgs ebsdsgmoals
howgbols Jgdmbggzsdo (ob.: bogdetmggammls 2010 Fanols 15 mghmddtol 3mblgodgsonte
306mbo, #3710 — b3 |, #62, 05.11.2010, 3b. 379).

bogodromggammls 2010 Femols 15 mghmddéols 3mbbiogagon®o 306mbols Jopmgdsedwg, Gedy-
og 83mgdges 2013 Fanals mgddhmddtals dmtngo badtgBowgbhm sthgabgdol Jgogasw
sOhgamo 3¢yBoogbhol dogé g3ogol egdols dm3gbhnwsb, 0330h3gbhal Bgdmbggzsda
®0653gdmd0l 3060l JIggdedo obsdenmoals 8gdsmagbenmdnls Bodbgdols stligdmdals
Bglobgd algabol asbegdos PBgbagbo bobedstmam, bemm 3mbBlhahageol patmggaal
Bgbobgd olggbols — bogmblhogngom babsdstmemm (ob.: bogdstmzggmmls 2010 Fanols 15
™dhmBdmob 3mbbihogaeen®o 39bmbo, #3710 — LL3 I, # 62, 05.11.2010, 3gb. 379).
bogetrmgganmls bogebmb3rgdanm dseby, #1293-&L, 24. 09. 2013.

ob.: KoHCTUTYLMOHHBI KOHTPONb B 3apyberHbix cTpaHax. OTe. pen. B.B. Maknakos, «Hopmay,
M., 2007, c. 276, 309; boBmgatrastrgmals gggygbgdols 3mbbhodngogde. Ggo. 3. 3mbsdzommo,
mdagmabo, bafomoa lll, 33. 716; 0gogg, bsfoamo V, 33. 964.

ob.: ,,0330A3gb0H0l globgd“ bogstrmagamml 3obmbo (Bg-4 Fgbanols 8g-2 3nbdho); ,bogmb-
bhodagom LedstrmdmFetdmgdols dgbobgd” bagstrmzgamml 3sbmbo (3g-16 Fgbemals 3g-3
396gd0).

ob.: gomMan 3obodbo, begmbbhodggom 3mbhtmano bagstmzgmmdn, mgméns s Jobmba-
©90mmd0ls 86sgmao, ,8gM00sb0,“ mdogmabo, 2011, a3. 247-248; 3:bbhodngogdoe gmoag-
oL Fglbabgd ob.: dsshs 3bmdagady, bagetrmzgamml 3mbbhogngon®o bodstmemo, m
H™30, (- I, ,0mbd 35780, Mdagmaboa, 2004, 33. 66-68.

36086300, M3 Lagetrmzgmml 3¢rgBoogbhol dogé 3mblhodageol bFmmgwo o3 beaér-
30l atzgaal dtsamgdom, 2001 Faml, bogetrmggmmBo ogm 3gBorgbhols 30dstom
03303960l gebbmrzngmgdals ghmsgtmo dgogmmds, Gm3gmog Pdggame ©ob-
Oymos. bdzmbbiogngom Lsbsdstrmmmd gsblsbomggmeo o6 Boopm dstremadybhols
Fagtrms 2330l 3mbbhohagogto Fotroanbgds, Geoasbsg 0go Jghobomo ogm 3ebmba-
©gdmmd0m EEagbomo Fabgdal atmagzem (ab.: bagotrmggmmls bsgmbbhodggom bo-
badstrongnmls 2001 Famols 5 0gboliols gobhobgds, bagdy #2/159/1). bsgbhmme, dmbhlbedgma®
930969380 36980960l 0330h3gbol Foboo mebsdrgdmdamsb aowsoygbgdnls dbmemme
9600 dgdmbggzes 3bmdomo, bebgmomd, 2004 Famb modazol 3¢gBoogbho ¢. 3o3bmbo
0330h3gbhnb Faboom gowsygbgdnamo 0gbs mobydogdmdomsb 3mblgodngrol nbgdo et
30300 @d3m (ob.: KOHCTUTYLMOHHBIT KOHTPONb B 3apybemHbix cTpaHax, OT8. pea. B. B. Maknakos,
«Hopmax, M., 2007, ¢. 546-552).

bagotromggamml 2010 Femob 15 mghmddtmol 3mbbhodagonto 30bmbo #3710 — LL3 |, #62,
05.11.2010, 3b. 379.

ob.: gom®go 3oboobo, doom. bodrmdn, ag. 253.

dogbyosgsw 030by, m3 goad3zol trgbdndmogol 36g8owgbiol gogol hadbho 3mbbhodn-
300000 gdmgaaalfobgdgmo (82- Fgbma), 3gBorgbhol 0330A3gbH0l wsdmpzogdgm
boggndzmo, 3mbbhohagool oMm3g3oLmseb ©s obsdsgmal howgbols godhol gedma-
mbobmeb ghmew, satgmzg dohbgnmos  36Bowgbhol dogér ogol Pbydo strmzggze
(86-5 3bamo). ob.: Ldegatgatrgmols g3gybgools 3mbbphahaegde, Mge. 3. ambsdzommo,
mdognobo, 2008 §., baffoamo II, 3. 358.

3mbbhodngomoe bedstrmgmal 3tabgodgdol Bgbsebgd ob.: 3sodd gbmdamady, doom. bedém-
30, 33. 24-25; mms dgengdady, 3mbbhodnEombamodao, ,;nboggébomo,* mdomalo, 2008, ag.
25-26; KoHcTutyumnoHHoe npaBo 3apybemHoix cTpaH, Mog pen. M. B. barnas, 10. W. Neii6o, J1. M.
InTuHa, «Hopmax, M., 2000, c. 32-33; Teopua rocynapctaa u npasa, Mog pea. B. M. Kopenbckoro
n B.[I. Mepesanosa, «Hopmax, M., 1997, c. 237-240.
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3mbbhodnEogmo 36063030bd ©d bm®Bol Nemoghmdndsmmgdels Jgbobgd ob.: mgzsb
0Bm®0d, 30blbhHoby 3mdgmos, 3mbldebhby Jadmsd3amo, gomtgo bydns, bogdetrm-
39 mb 3mbbho@neeol 3m3gbhetrgde, s@sdasbols dotomsmo Pamydsbo s mogabgamg-
b3b0, ,3g6000560,“ Mdagmabo, 2005, 33. 334-336.

0d32, 83- 339.

o936 gergdady, 0bhGbmd EdOMOBLYdS EgdmIGdHhogm beBmagsmgdseda, mdamolo,
2013, g3. 9-10.

25360 Bbhos ,dd9g00l Bgdoagbammmds” o 86 ,ebsdsgmol Jgdsmagbmmas” (ab.:
Mo godytgamady, bogdstrmzgammb bobbmal badstrmanols gmogdbol aebdstahgds, cdo-
aobo, 2005, g3. 75).

006 godyhrygmady, 8om. bademao, gg. 74-75.

0d39, 33. 81-82, 85-87.

93 3mEetndg, 0330h3gbho 93gMnzal Bgghmgdnm Bhohgodo, ,mboggtbegmo,” mdogmabo,
2013, ag. 42.

bogérom bedstromols o (mdsbgm-agédsbgmo bodsthmemgdtngo mzobgdols dgbebgd
ob.: ©gbg 830000, MO6IgEOMZgMd0l dotomswo bedstrmgmydmago Lobngdgde, 3rma.
0gm bobadol metgdsboms s Fobsboghygsmdom, ,absmmgds, mdogmolo, 1993, a3. 39-
134, 211-287.

ob.: boBmgatgatrgmols gggybgdols 3mbbhodnggdo. Ggw. 3. ambsdzogma, befomo I, ,0d0-
anobgangdo,” mdogmabo, 2006, g3. 716.

ob.: baBrgotastgmals gggybgdals 3mbBlhhasegde, Ggw. 3. 3mbsdzomo, bafowmo I, mdo-
aobo, 2008, g3. 659, 671.

ab.: gomman 3obasbo, Bogmbbhogngom 3mbHtmmo, mymEns ©d 39bmbawydammdnl 8bs-
0B, ,8960©0860,“ mdognalio, 2011, a3. 259.

935 3mEe®0dg, 0330h3gbho 93gtnzal Bgghmgdnm Bhohgodo, ,mboggtbsma®, mdogmabo,
2013, 33, 165, 171.

ob.: 930 amEotady, doom. baddmado, ag. 32.

ob.: CoBpemMeHHbIli Hemelkuit KoHeTuTyunoHanuam, M., 1994, c. 35. dogomomoc, bogdstomgy-
anmb 3mbbho@ngoal mobebdsw, ,bodstmggamml 3thgBowgbin byemdgngsaos. msebsdwog-
dmdBg ymabol pdml 8¢ 8gadamgds dabo edahndtrgds b bobbmol badstoemals dolsyg-
boliggdodo doggdd” (75-g Fgbemal Soérggmo 3bgdho)-

3mmohognto s 3mbbhodhngogo 3sbybobdzgdmmdnl geblbgoggdol Bglebgd ob.: HM.
Honocosa, HoHctutyunorHan otsetcTeenHocTs B Poccuiickoit Mepnepaunu: OTBETCTBEHHOCTD
OpraHoB roCYAapCTBEHHO BNACTU U MHbIX CyObEKTOB NPaBa 3a HapyLeHe KOHCTUTYLNOHHOTO
3aKoHopnatenbcTa Poccuiickon ®enepaunn, «opoaeu», M., 2000, c. 15-23.

ob.: H. B. Butpyk. HoHcTutyunonHoe npasocyaue, CynebHO-KOHCTUTYLMOHHOE NpaBo 1 Npouecc,
2-e w3 u pon. «Opucty, M., 2005, c. 283.

ob.: gomdao bndgs, 0m3sbgl Herwegho. 3mBbhahngen®e dotmmabozgmgds 3gtdsbosdo.
mdogabo, 2001, a3. 48; HoHcTuTyLMOHHbI KOHTPONL B 3apybemHbix cTpaHax. OTB. ped. B.B.
Maknakos. «Hopmax, M., 2007, ¢. 275-276.
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The article discusses one of the authorities of the Constitutional
Court of Georgia, due to its involvement in the impeachment of some
high-ranking officials as envisaged in the Constitution. In accordance
with the Constitution and other legislative acts, the authority of the
Constitutional Court of Georgia in the impeachment process is limit-
ed only to submitting its opinion to the Parliament, which proves or
rejects the constitutionality of action of the officials stipulated in the
constitution, and/or establishes presence of the elements of crime in
their conduct. If the Constitutional Court confirms in its opinion that
the conduct of these people contains the grounds for impeachment,
the Parliament will give a vote of dismissal from the official position.
Impeachment acquires a feature of a political-legal institution because
of the participation of the Constitutional Court in the impeachment
procedure. This article provides a justified opinion that dismissing
an official through impeachment is a measure of constitutional-legal
responsibility for the committed violations, types of which are deter-
mined by the grounds for impeachment. Hence abovementioned, it is
reasonable to have the Constitutional Court carry out the impeachment
procedure in full, including the dismissal of an official, and the Parlia-
ment should only retain the right to bring charges and to refer to the
Constitutional Court.
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CLEARING OR
EXPUNGING
THE CRIMINAL RECORD

OMAR JORBENADZE
Judge of the Thilisi Court of Appeal, Doctoral Student of Post-Graduate Studies of
the Law Faculty of Tbilisi lvane Javakhishvili State University

Current wording of the second part of the Article 79 of the Criminal
Code of Georgia — “person released from sentence is considered to
have his/her criminal record cleared”.

However, we think that the above-mentioned norm has been misin-
terpreted recently by the law enforcement bodies and the court as well.
Namely, the established practice suggests that if the person is released
from prison regardless the grounds (amnesty, pardon, etc.) before fin-
ishing the remaining sentence, his/her criminal record is automatically
cleared, whether or not the Law on Amnesty or Pardon Act envisages the
expungement of criminal record. This can be a serious, but at the same
time anecdotal issue as well. We could have qualified for the Guinness
World Records a few years ago as a country having more than 7% of its
population with a criminal record, now we can qualify for the same as a
country having almost no citizen with a criminal record.

Criminal records are based on the judgment of conviction, but the
legislator also establishes that in some cases the person is completely
released from serving the imposed sentence despite the judgment of
conviction has been rendered.

Several examples are provided:

In accordance with the Article 269 of the Criminal Procedure Code
of Georgia (Judgment of Conviction):

3. The judgment of conviction may:

a) Impose a sentence to be served;

b) Impose a sentence and release the defendant from serving it;
c) Be passed without imposing a sentence.
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5. Court renders a judgment of conviction that imposes a sentence, but releases the defendant
from serving it, if by the time the judgment is issued:

a) An act of amnesty is issued which releases a person from the sentence imposed;

b) The statute of limitations for the crime has expired;

c) A new law decriminalizes the action;

d) A person voluntarily gave up intention to commit this crime;

e) A person strongly repents;

f) Anoffence provided by the articles 322/1, 344 and 362 of the Criminal Code of Georgia is committed
by a person as a result of being a victim of the offence stipulated by the articles 143/1 or/and 143/2
of the Criminal Code of Georgia.

6. Courtrenders a judgment of conviction without imposing a sentence if the defendant is deceased

by the time the judgment is issued.

Second part of the Article 79 of the Criminal Code of Georgia refers to these cases only, i.e. only those
cases, when the court fully releases the person from serving a sentence with the judgment in the cases
directly envisaged by the law (Article 269 of the Criminal Procedure Code of Georgia), or does not impose
any sentence (releases from sentence) despite passing the judgment of conviction. In these cases, de-
spite rendering the judgment of conviction for the crime the person has committed, s/he does not have
conviction at all,and s/he has no criminal record for even a second, and thus, there is no issue of clearing/
expunging the criminal record. These are the cases that are implied in the second part of the Article 79
of the Criminal Code of Georgia. It should be pointed out that there was an analogous regulation for this
issue in the so-called ‘old’ Criminal Code (Part 1.1 of the Article 57).

Taking all of the above mentioned into consideration, either the Article 79 of the Criminal Coded of
Georgia should be interpreted the same way as we are reasoning for in this article, or the law should be
amended and the second part of the Article 79 of the Criminal Code shall have the following wording:

“In accordance with the Article 269 of the Criminal Procedure Code of Georgia, the person released
from sentence is considered to have no criminal record.”
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ON DEFINING SOME
ISSUES OF GEORGIAN
CRIMINAL POLICY

VLADIMER TSITLAURI

Doctoral Student of the Law School of the University of Georgia
Invited Lecturer of the Law Faculty of the Batumi State University

At the onset of the third decade, the relation between the politics
and law has become the issue of current significance. The law, as
an independent science has acquired political features. Research
communities of developing countries are now asking a question: are
there any grounds for merging the law and politics, and do they have
common goals? The criminal policy has been and will be one of the
important directions of discussion for the community of researchers.
This statement is valid for Georgia as well, but it is also obvious that
this community pays less attention to the criminal policy in the Georgian
legal field. It should be pointed out as well that the essence and goal
of the criminal policy has not been elaborated from the research stand-
point. Hence abovementioned, with this article we tried to study the
essence, idea and elements of criminal policy as an independent filed.
This work also analyzes the opinions of scholars of various countries
about the latter and provides an attempt to develop recommendations.
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ISSUE OF LEGAL
SUBJECT OF AN
INDIVIDUAL IN THE
CONTEMPORARY
INTERNATIONAL LAW

MARIAM JIKIA

Doctor of Law

Many legal scholars and specialists of international law have been
interested in the issues of the subject of international law, namely,
the individual’s status in the international law. Despite the above-
mentioned issue was raised right after the First World War, still there
are dissimilar opinions regarding the individual’s status and its legal
status, also the conditions determining such legal status.

A big part of scholars support the classical approach of international
law, according to which only the state is a subject of international law,
and the logic behind that is that the international law represents the
law among the states.

It should be pointed out that the above-mentioned traditional char-
acteristics of the subject are no longer valid, because it is an individual
who affects the development and implementation of international law.
Non-recognition of an individual as a subject is caused by the absence
of state-specific criteria, which is not right.

“Classical” concept of the subject of international law is out-of-dated
and needs to be brought in compliance with the present-day reality. The
existing measure for the concept of a subject is irrelevant considering
the current speed of development and diversity, which is caused by the
increased recognition of the individual’s place in the international law.

Therefore, an individual represents a subject of rights and obliga-
tions recognized by the international law, and thus it acts as a party
in the international non-judicial and judicial entities: as a plaintiff
and as a defendant. Correspondingly, in terms of contemporary law,
an individual can be considered to be a subject of international law
with limited rights, which is confirmed by the issues discussed above.
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