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w i n a s i t y v a o b a

saqarTvelos uzenaesi sasamarTlos adamianis uflebaTa centri tradiciu-

lad ganagrZobs saqarTvelos saqmeebze strasburgis sasamarTlos gadawyve-

tilebebisa da ganCinebebis yovelwliuri krebulis gamocemas. masSi Sesulia

2014 wels ganxiluli saqmeebi. Cveni mizania, yvela dainteresebul pirs mie-

ces SesaZlebloba, gaecnos saqarTvelos winaaRmdeg gamotanil gadawyveti-

lebebs.

evropis sabWos erT-erTi prioritetia efeqtiani da damoukidebeli sasamar-

Tlo sistemebis arseboba. ministrTa komitetma miiRo mravali samarTlebri-

vi instrumenti sasamarTlo sistemebis samarTlianobisa da efeqtianobis uz-

runvelyofis mizniT. evropis sabWos politika am sferoSi moicavs sasamar-

Tlos damoukideblobisa da miukerZoeblobis gaZlierebis zomebs, saqmeTa

gasaCivrebis procedurebis gasaumjobeseblad ufro srulyofil meqaniz-

mebs, sasamarTlo gadawyvetilebaTa aRsrulebis, procedurebis gamartive-

bisa da samarTlebrivi daxmarebis aRmoCenis sferoebSi. amas garda, evropis

sabWos ministrTa komiteti mxars uWers, agreTve, axali sainformacio teq-

nologiebis gamoyenebas, raTa uzrunvelyofil iqnes sasamarTlo sistemis

efeqtianoba da xarisxi.

yvela is gadawyvetileba, romelic miRebulia saqarTvelosTan mimarTebiT,

umniSvnelovanesia Cveni qveynisaTvis da saWiroa jerovani yuradRebis gamax-

vileba, radgan erovnuli sasamarTloebisaTvis ara mxolod mizanSewonili,

aramed aucilebelicaa, konvenciasTan erTad, evropuli sasamarTlos pre-

cedentuli samarTlis gamoyeneba.



P R E F A C E

Human Rights Centre of the Supreme Court of Georgia published the
fourth annual edition of European Court of Human Rights judgments
concerning Georgia. This publication contains the judgments delivered
in 2014.

An efficient independent judicial system is one of the Council of Europe’s
first priorities and its Committee of Ministers has adopted many
instruments to make them fair and effective. Its policy includes measures
to reinforce judicial independence and impartiality, improved appeal
procedures, better mechanisms for executing court decisions, simplifying
procedure and extending legal aid. It also encourages the use of new
information technologies to ensure speed effectiveness and quality of
the judicial system.

All these judgments about Georgia are to the utmost important for our
country and each of them must be treated with due attention by national
courts, for it is not only expedient, but necessary to exercise the
European Court’s Case Law together with the Convention.
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nacvliSvili saqarTvelos winaaRmdeg

Case of Natsvlishvili vs. Georgia (N9043/05 )

2005 wlis 9 marts amiran nacvliSvilma da rusudan togoniZem ganacxadiT
mimarTes strasburgSi adamianis uflebaTa evropul sasamarTlos, adamia-
nis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 34-e
muxlis Sesabamisad.

2014 wlis 3 aprils  strasburgis sasamarTlom ganixila saCivari (#9043/
05 ) da:

1. eqvsi xmiT erTis winaaRmdeg daadgina, rom ar darRveula konvenciis me-6
muxlis pirveli punqti da me-7 damatebiTi oqmis me-2 muxli.

2. erTxmad daadgina, rom ar darRveula konvenciis me-6 muxlis me-2 punqti.

3. erTxmad daadgina, rom ar darRveula pirveli damatebiTi oqmis pirveli
muxli.

4. daadgina, rom ar darRveula konvenciis 34-e muxli.

saqmis faqtobrivi garemoebebi

momCivnebi meuRleebi arian da amJamad cxovroben ruseTis federaciaSi. pir-
veli mimCivani 1993-1995 wlebSi quTaisis meris moadgile iyo da quTaisis sa-
avtomobilo qarxanas xelmZRvanelobda.  amavdroulad, igi qarxnis umsxvi-
lesi aqcioneri iyo saxelmwifos Semdeg.

2004 wlis 12 marts pirvel momCivans brali waredgina sisxlis samarTlis ko-
deqsis 182-e muxliT gaTvaliswinebuli danaSaulisTvis. mas bralad edeboda
kompaniis interesebis sawinaaRmdegod fiqtiuri nasyidobisa da gadaricxve-
bis ganxorcieleba. 2004 wlis 15 marts policiam da prokuraturam pirveli
momCivani Tavis samuSao adgilas daakaves. aRniSnuli faqti imave RamiT adgi-
lobriv televiziaSi gaSuqda. amiran nacvliSvili xelborkiliT aCvenes te-
leviziiT. mas gars policielebi da Jurnalistebi exvivnen. prokuraturis
warmomadgenelma ganacxada, rom pirveli momCivnis ofisidan amoiRes doku-
mentebi, romlebic mimdinare saqmes ukavSirdeba da isini gaanalizdeba da Se-
fasdeba. pirveli momCivnisaTvis wardgenili braldeba sasjelis saxed iTva-
liswinebda Tavisuflebis aRkveTas  12 wlis vadiT.

amis Taobaze mxaris gubernatorma, pirveli momCivnis identificirebis ga-
reSe, ganmarta, rom „qveyanaSi Seqmnili mdgomareobis gaTvaliswinebiT, ar
unda gadaexviaT arCeuli gzisTvis, raTa gamovleniliyvnen da dasjiliyvnen
is pirebi, romlebmac saxelmwifo saxsrebi miiTvises. swored maT gamo ver
xdeboda pensiebisa da xelfasebis gacema“.

2004 wlis 17 marts dakiTxes pirveli momCivani advokatis TandaswrebiT. ami-
ran nacvliSvili Tavs damnaSaved ar cnobda da dumilis uflebas iyenebda.
imave dRes quTaisis saqalaqo sasamarTlom momCivans aRkveTis RonisZiebis
saxiT patimroba ganusazRvra. 2004 wlis 25 marts pirvelma momCivanma proku-
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raturas mimarTa weriliT da gamoTqva mzadyofna, aenazRaurebina quTaisis
saavtomobilo qarxnisTvis miyenebuli ziani.

aRsaniSnavia, rom patimrobis pirveli oTxi Tvis ganmavlobaSi amiran nacvliS-
vilTan erTad sakanSi isxdnen mkvlelobisTvis braldebuli piri da aseve is
piric, romelmac 2002 wels  amiran nacvliSvili gamosasyidis miRebis mizniT
gaitaca. saxalxo damcvelis mimarTvis Semdeg igi sxva sakanSi gadaiyvanes.

2004 wlis 1 agvistos pirvel momCivansa da  mis advokats saqmis masalebi gada-
ecaT. Tavisi interesebis dasacavad man meore advokatic miiwvia. 2004 wlis 6
seqtembers gamoZieba dasrulda. amiran nacvliSvilma, romelic Tavis udana-
Saulobaze miuTiTebda, gamoTqva survili, eTanamSromla gamoZiebasTan. amas-
Tan, mas SesaZlebloba hqonda, mieRo saTanado konsultacia Tavisi damcve-
lebisgan da gascnoboda saqmis masalebs. imave dRes pirvelma momCivanma aa-
nazRaura qarxnisTvis miyenebuli ziani da Tavis sakuTrebaSi arsebuli aqci-
ebi daabruna.

saqmeSi warmodgenilia momCivnis dis ganacxadi, romlis mixedviTac, proku-
raturam mis ojaxs mosTxova ganviTarebis fondisTvis 50000 laris gadaxda,
Tumca prokuratura moiTxovda, rom Tanxis gadaxda pirveli momCivnis saxe-
liT ar ganxorcielebuliyo, ris gamoc momCivnis dam gadaricxvebi Tavisi sa-
xeliT Seasrula.

2004 wlis 9 seqtembers pirvelma momCivanma gancxadebiT mimarTa prokura-
turas saproceso SeTanxmebis dadebis mizniT. igi Tavs damnaSaved ar cnobda,
Tumca gamoTqvamda mzadyofnas, daedo SeTanxmeba zianis anazRaurebisa da
35000 laris saxiT jarimis gadaxdis sanacvlod. igi miuTiTebda, rom srulad
acnobierebda saproceso SeTanxmebis arss. imave dRes ganmcxadebelsa da pro-
kuraturas Soris gaformda saproceso SeTanxmeba moTxovnil sasjelze ga-
moZiebasTan aqtiuri TanamSromlobisa da zianis saxiT 4 201 663 laris anazRa-
urebis sanacvlod. prokurorma momCivans ganumarta, rom saproceso SeTan-
xmebis gareSe aRniSnuli qmedebisTvis sasjelis saxed 6-dan 12 wlamde Tavi-
suflebis aRkveTa iyo gaTvaliswinebuli. aseve, SeiZleba dahkisreboda zia-
nis srulad anazRaureba da dahpirda, rom saproceso SeTanxmebis safuZvel-
ze, arsebiTi ganxilvis gareSe sasjelis saxed ganesazRvreboda  jarima. amas-
Tan, ganumarta, rom saproceso SeTanxmeba ar aTavisuflebda samoqalaqo pa-
suxismgeblobisgan. saproceso SeTanxmebas xeli moaweres prokurorma, pir-
velma momCivanma da misma advokatebma. imave dRes prokuraturam sasamarTlo-
Si waradgina Suamdgomloba saproceso SeTanxmebis damtkicebis Sesaxeb, ra-
sac erTvoda Tavad SeTanxmeba da saqmis masalebi 12 tomad. 35000 lari imave
dRes gadairicxa saxelmwifo biujetSi.

2004 wlis 10 seqtembers quTaisis saqalaqo sasamarTlos mosamarTlem gani-
xila prokuraturis Suamdgomloba. sasamarTlo sxdomas eswrebodnen sapro-
ceso SeTanxmebaze xelmomweri advokatebi. mosamarTlem ganumarta momCi-
vans sisxlis samarTlis saproceso kodeqsis Sesabamisi muxliT gaTvaliswi-
nebuli uflebebi. pasuxad momCivanma ganmarta, rom igi srulad acnobiereb-
da Tavis uflebebs da saproceso SeTanxmebis dadebaze Tanxmobas nebayof-
lobiT acxadebda. saproceso SeTanxmeba ar yofila raime Zaladobis, an uka-
nono qmedebis Sedegi.  aRniSnuls advokatebic daeTanxmnen da ganmartes, rom
SeTanxmebis dadebamde pirvel momCivans gauwies srulyofili iuridiuli kon-
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sultacia. pirvelma momCivanma iTxova, rom sasamarTlos daemtkicebina sap-
roceso SeTanxmeba da igi srulad acnobierebda mis Sedegebs. sasamarTlom
miiCnia, rom warmodgenili mtkicebulebi sakmarisi iyo braldebis dasasabu-
Teblad da daamtkica saproceso SeTanxmeba gamoZiebasTan aqtiuri Tanam-
Sromlobisa da zianis anazRaurebis sanacvlod, miuxedavad imisa, rom momCi-
vani Tavs damnaSaved ar cnobda da dumilis uflebas iyenebda. amasTan, miuTi-
Ta, rom saproceso SeTanxmeba ar aris miRweuli kanonis moTxovnaTa darRve-
viT da momCivani srulad icnobda saqmis masalebs. momCivani maSinve gaaTavi-
sufles, xolo sasamarTlo gadawyvetileba saboloo gaxda da gasaCivrebas
ar eqvemdebareboda. misi gauqmeba dasaSvebi iyo mxolod axlad aRmoCenil ga-
remoebaTa gamo.

2007 wlis 12 noembers amiran nacvliSvilma miuTiTa, rom mTavrobis warmo-
madgenlebi masze  axorcielebdnen zewolas, raTa mas uari eTqva evropul
sasamarTloSi saqmis warmoebaze. amis dasadastureblad momCivanma warmoad-
gina misi qaliSvilis gancxadeba, romlis mixedviTac, man (momCivnis qaliSvil-
ma) momCivnis saqmesTan dakavSirebiT saxelmwifos poziciis gasarkvevad mi-
marTa Tavis nacnobs, romelic im droisaTvis prokuraturaSi muSaobda. maT
werilobiT daamyares kavSiri. am werilebSi momCivnis Svili da misi nacnobi
erTmaneTs megobrulad da familarulad mimarTavdnen. erT-erT werilSi,
prokuraturis warmomadgeneli miuTiTebs, rom icnobda amiran nacvliSvi-
lis saqmes, romelic SeiZleboda prokuraturas Tavidan gamoeZiebina da ja-
rimis saxiT gadaxdili Tanxa ukan dahbrunebodaT. igi amtkicebda, rom pro-
kuraturisTvis unda miemarTaT xelaxali gamoZiebis moTxovniT, rasac SeiZ-
leba momCivnis reabilitacia mohyoloda da jarimis saxiT gadaxdili Tanxa,
iseve rogorc qarxnis aqciebis nawili, ukan  daubrundebodaT. aqciebis nawi-
lis dabruneba SeuZlebeli iyo mesame pirTa sakuTrebaSi arsebobis gamo. ase-
ve, gauwia konsultacia megobruli morigebis procedurasTan dakavSirebiT.

mxareTa argumentebi

 a. mTavrobis argumentebi

mTavrobam miuTiTa, rom saproceso SeTanxmeba, rogorc mxareTa Tanxmobis
safuZvelze miRweuli swrafi marTlmsajulebis saSualeba,  farTod aris gav-
rcelebuli da sxvadasxva evropuli qveynis samarTali warmatebiT iyenebs.
igi Seesabameba samarTliani sasamarTlos uflebas. saproceso SeTanxmebis
warmoSoba da gavrceleba dakavSirebulia saproceso ekonomiis mzard inte-
resTan. mTavrobam xazi gausva im faqtsac, rom 1987 wels evropis sabWos mi-
nistrTa komitetis wevrebma saqarTvelos urCies, CamoeyalibebinaT sasamar-
Tlo ganxilvis gamartivebuli da daCqarebuli procedura, romelic moicavs
Semajamebeli gadawyvetilebis, sasamarTlos gareSe mxareTa molaparakebe-
bis warmoebisa da danaSaulis aRiarebis etapebs. isini miuTiTebdnen, rom sap-
roceso SeTanxmebis instituti warmoadgens korufciisa da organizebuli da-
naSaulis winaaRmdeg brZolis  praqtikul da warmatebul saSualebas. 2004
wels, saqarTveloSi saproceso SeTanxebis institutis SemoRebisas, mxedve-
lobaSi iqna miRebuli qveyanaSi arsebul danaSaulTa xasiaTi da im periodSi
gavrcelebuli korufciis done. saproceso SeTanxmebis instituti gamoiye-
neboda, rogorc aucilebeli reaqcia arsebuli sistemuri problemis mimarT.
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mTavrobam miuTiTa, rom saproceso SeTanxmebis instituti gulisxmobs swra-
fi marTlmsajulebisa da Semwynarebeli (msubuqi) sasjelis  sanacvlod sxva-
dasxva saproceso uflebaze uaris Tqmas. aRniSnulis  miuxedavad, Sida kanon-
mdeblobiT samarTliani sasamarTlos ZiriTadi garantiebi uzrunvelyofi-
lia, rac pirveli momCivnis saqmeSi jerovnad iyo daculi. upirveles yovli-
sa, pirveli momCivani  warmodgenili iyo kvalificiuri damcveliT, romelic
saqmeSi saproceso SeTanxmebis Sesaxeb molaparakebis dawyebamde CaerTo. mis
advokats evaleboda, xelmoweriT daedasturebina miRweuli SeTanxmeba. mog-
vianebiT, sasamarTlom sxdomaze gamoikvlia saproceso SeTanxmebis pirobe-
bi. sasamarTlom gamoiZia, iyo Tu ara saproceso SeTanxmeba miRweuli neba-
yoflobiT, iZulebis an raime sxva ukanono qmedebis gareSe da acnobierebda
Tu ara pirveli momCivani braldebis arss da SesaZlo sasjelis simZimes. mTav-
robam, rogorc damatebiT garantiaze, miuTiTa im faqtze, rom ara mxolod
pirveli momCivani iyo uflebamosili, ganecxadebina uari saproceso SeTan-
xmebaze, aramed mosamarTles braldebis safuZvlianobis gaTvaliswinebiT
hqonda SesaZlebloba, uari eTqva saproceso SeTanxmebis damtkicebaze.

mTavrobam saqmis garemoebebze miTiTebisas, aRniSna, rom pirvel momCivans
Segnebuli hqonda saproceso SeTanxmebis mniSvneloba da masze Tanxmoba ne-
bayoflobiT ganacxada. mTavrobam yuradReba gaamaxvila im faqtze, rom pir-
veli momCivnis dacvas axorcielebda Tavad mis mier arCeuli damcveli, ro-
melic saqmeSi CaerTo  misi dakavebisTanave, 2004 wlis 16 marts.  2004 wlis 25
marts momCivanma weriliT mimarTa prokuraturas, raTa SeTanxmebis miRwevis
mizniT eTanamSromla gamoZiebasTan. 2004 wlis 1 agvistos pirvel momCivans
gadaeca saqmis masalebi da imave wlis 6 agvistos meore damcvelic aiyvana.
2004 wlis 6 seqtembers gamoZieba dasrulda da sabraldebo daskvnis mixed-
viT, pirvel momCivans brali waredgina saxelmwifo Tanxebis didi odenobiT
ukanono miTvisebaSi. pirvelma momCivanma sabraldebo daskvnisa da Segrove-
buli mtkicebulebebis analizis safuZvelze, orive advokatTan konsulta-
ciis Semdeg, saproceso SeTanxmebis dadebis mizniT kvlav gamoTqva mzadyof-
na, eTanamSromla gamoZiebasTan da imave dRes, 2004 wlis 6 seqtembers aanaz-
Raura qarxnisTvis miyenebuli ziani.

2004 wlis 9 seqtembers pirvelma momCivanma isev mimarTa prokuraturas 35
000 lari jarimis sanacvlod saproceso SeTanxebis dadebis TxovniT. gancxa-
debaSi igi naTlad adasturebda, rom Segnebuli hqonda saproceso SeTanxme-
bis mniSvneloba.  imave dRes prokurorma pirveli momCivani cixeSi moinaxula
da misi ori advokatis TandaswrebiT xeli moawerina saproceso SeTanxmebis
pirobebze. amave pirobebze xeli moaweres advokatebmac, xolo mogvianebiT
sasamarTlom saTanadod gamoikvlia aRniSnuli SeTanxmeba.

pirvel momCivansa da prokuraturas Soris miRweuli saproceso SeTanxmebis
sasamarTlos reviziasTan dakavSirebiT mTavrobam yuradReba gaamaxvila im
faqtze, rom 2004 wlis 10 seqtembris, sasamarTlo sxdomaze mosamarTlem ga-
moikvlia pirveli momCivnis neba. amis dasadastureblad mTavrobam sasamar-
Tlo sxdomis Canawerebi warmoadgina. mTavrobam xazi gausva imas, rom quTai-
sis saqalaqo sasamarTlos SesaZlebloba hqonda Seemowmebina, iyo Tu ara da-
culi samarTliani sasamarTlos ZiriTadi garantiebi saproceso SeTanxmeba-
ze molaparakebis dros da srulad gadaeca Tu ara momCivans saqmis masalebi.
sasamarTlo sxdomaze gamoikvlies pirveli momCivnis 2004 wlis 9 seqtembris
gancxadeba, Tavad SeTanxmeba da prokuroris Suamdgomloba saproceso Se-
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Tanxmebis damtkicebis Taobaze.

ufro metic, saqalaqo sasamarTlom gamohkiTxa pirveli momCivani, romelic
calsaxad adasturebda, rom saproceso SeTanxmebis safuZvelze saqmis das-
ruleba mis interesebSi iyo. igive daadastures momCivnis advokatebmac. es
yvelaferi dasturdeba sasamarTlo sxdomis CanawerebiT.  sxva sityvebiT rom
iTqvas, saqalaqo sasamarTlom yvelaferi gaakeTa imisaTvis, rom momCivans
Tavisuflad gamoexata neba saproceso SeTanxmebasTan dakavSirebiT. meore
mxriv, kanonmdeblobis Sesabamisad, sasamarTlos SeeZlo uari eTqva sapro-
ceso SeTanxmebis damtkicebaze. mTavrobam miuTiTa, rom saWiroebis SemTxve-
vaSi SeiZleba konfidencialurobis muxli gamoeyenebinaT (sssk-is  679-e mux-
lis me-4 nawili). 2004 wlis 10 seqtembris sasamarTlo sxdoma sajaro iyo. aR-
niSnulis dasadastureblad mTavrobam warmoadgina sasamarTlos damswre
pirveli momCivnis advokatis, prokurorisa da sasamarTlos TanamSromlis
mier xelmowerili werilobiTi gancxadeba, romliTac isini adasturebdnen,
rom Catarda Ria sasamarTlo sxdoma da nebismier dainteresebul pirs SeeZ-
lo daswreba.

quTaisis saqalaqo sasamarTlos 2004 wlis 10 seqtembris gadawyvetilebis ga-
saCivrebis SesaZleblobasTan dakavSirebiT, mTavroba amtkicebda, rom pir-
velma momCivanma saproceso SeTanxebiT calsaxad uari ganacxada samarTli-
ani sasamarTlo ganxilvis uflebebze, maT Soris _ gasaCivrebis uflebaze. ze-
moaRniSnulis gaTvaliswinebiT, mTavroba miuTiTebda, rom arsebiTi ganxil-
vis gareSe pirveli ganmcxadeblis damnaSaved cnoba ar arRvevs konvenciis
me-6 muxlisa da me-7 damatebiTi oqmis me-2 muxlis moTxovnebs.

b. pirveli momCivnis argumentebi

pirveli momCivani miuTiTebda, rom mis mimarT saproceso SeTanxmebis gamo-
yenebam arsebiTad daarRvia konvenciis me-6 muxlis pirveli punqti da me-7
damatebiTi oqmis me-2 muxli, radgan mas SesaZlebloba ar hqonda, esargebla
samarTliani sasamarTlo ganxilvis uflebiT da ver SeZlo gadawyvetilebis
gasaCivreba. saproceso SeTanxmebaze TanxmobiT man uari ganacxada saproce-
so uflebebze, Tumca igi daculi ar iyo prokuraturis mxridan daSvebuli
darRvevebisgan. qarTuli saproceso SeTanxmebis institutis naklovanebis
saCveneblad pirvelma momCivanma warmoadgina informacia, Tu rogor moqme-
debda saproceso SeTanxmebis instituti evropul qveynebSi (kerZod: germa-
niaSi, gaerTianebul samefoSi, italiaSi, safrangeTsa da ruseTSi).  am Sedare-
biTi analizis safuZvelze pirveli momCivani miuTiTebda, rom zemoaRniSnu-
li qveynebisgan gansxvavebiT qarTuli saproceso SeTanxmebis instituti
braldebuls ar aZlevs SesaZleblobas, molaparakebis dawyebamde warmodge-
nili iyos advokatiT da aseve, mosamarTles ara aqvs saTanado uflebamosi-
leba, jerovani zedamxedveloba ganaxorcielos saproceso SeTanxmebis pi-
robebze.

qarTuli saproceso SeTanxmebis institutTan dakavSirebul faqtebze miTi-
TebiT pirveli momCivani aRniSnavda, rom  aseTi procesebis 99% ar SeiZleba
samarTlianad CaiTvalos. igi aseve miuTiTebda  kvlevaze, romlis mixedvi-
Tac, sisxlis samarTlis saqmeebSi gamarTlebulTa ricxvi mxolod 15-20% Se-
adgenda. amasTan, xSiri iyo udanaSaulo pirTa mier danaSaulis aRiarebis Sem-
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Txveva. sxva sityvebiT rom iTqvas, aseT sistemaSi SeuZlebelia saproceso
SeTanxmebis dadebaze Tanxmoba nebayoflobiTad CaiTvalos. saproceso Se-
Tanxmebis dadeba misTvis erTaderTi SesaZlebloba iyo, raTa Tavidan aeci-
lebina  xangrZlivi droiT  patimroba. pirvelma momCivanma xazi gausva im
faqts, rom saproceso SeTanxmebis dadebis droisaTvis igi winaswar patimro-
baSi iyo, autanel da stresul mdgomareobaSi imyofeboda, radgan misi Tana-
mosakneni iyvnen mkvlelobaSi msjavrdebuli da aseve is piric, romelmac 2002
wlis dekemberSi mis mimarT arasaTanado mopyroba ganaxorciela. igi miuTi-
Tebda im droisaTvis saqarTvelos sapatimro adgilebSi Seqmnil gausaZlis
mdgomareobazec.

pirveli momCivani daobda, rom saproceso SeTanxmebis qarTuli modelis Se-
sabamisad, prokuraturas SeuzRudavi uflebebi da privilegiebi eniWeboda.
arsebobda samarTlebrivi xarvezi, romelic gamoricxavda  saproceso SeTan-
xmebis pirobebze molaparakebis dros mxareTaTvis Tanabari SesaZleblobis
arsebobas. aRniSnulis dasadastureblad pirveli momCivani miuTiTebda „sa-
erTaSoriso gamWirvaloba saqarTvelos“ mier  Sedgenil daskvnaze. igi aR-
niSnavda, rom Sida kanonmdeblobis mixedviT, mxolod prokurori iyo ufle-
bamosili, miemarTa sasamarTlosTvis saproceso SeTanxmebis damtkicebis
moTxovniT da ganesazRvra sasjeli. pirveli momCivani akritikebda im faqts,
rom terminis _ „gamoZiebasTan TanamSromloba“ _ zusti definicia kanonmdeb-
lobaSi ar arsebobda da sakanonmdeblo xarvezis gamo izrdeboda saproceso
uflebebis darRvevis riski.

pirveli momCivani amtkicebda, rom saproceso SeTanxmebis Sedegebi mxolod
prokurorma ganumarta. igi miuTiTebda, rom Sida sasamarTloebs ar hqondaT
sakmarisi SesaZlebloba, jerovnad SeemowmebinaT saproceso SeTanxmebis pi-
robebi da gamoericxaT prokuraturis mxridan SesaZlo darRvevebi. sasamar-
Tlos hqonda mxolod saproceso  SeTanxmebis dokumentis gadaxedvis ufle-
ba, Tumca ar SeeZlo gamoeZiebina molaparakebis dros daSvebuli SesaZlo
darRvevebi, radgan ar arsebobda am molaparakebis amsaxveli dokumenturi
Tu audio mtkicebuleba. 2004 wlis 10 seqtembers quTaisis saqalaqo sasamar-
Tlos Tundac formalurad rom ekiTxa momCivnisaTvis mis mimarT ganxorci-
elebuli SesaZlo darRvevebis Sesaxeb, aRniSnuli gamokiTxva ar iqneboda
efeqtiani, radgan momCivani, romelic im droisaTvis aRmasrulebeli xeli-
suflebis kontrolqveS imyofeboda, ver gabedavda ganecxadebina mis mimarT
ganxorcielebuli iZulebis Taobaze. ufro metic,  Sida sasamarTlos arc ki
ucdia, rom mas, rogorc patimrobaSi myof pirs, srulad gaego braldebasTan
dakavSirebuli faqtebi.

pirveli momCivani miuTiTebda, rom quTaisis saqalaqo sasamarTlom erT dRe-
Si gadaamowma saproceso SeTanxmeba, Tumca es SeuZlebeli iyo saqmis moculo-
bidan gamomdinare. misi braleuloba da sasjeli prokuraturam gansazRvra da
sasamarTlom mxolod formalurad daamowma prokuroris daskvnebi. ufro me-
tic, is miuTiTebda, rom zianis anazRaureba saproceso SeTanxmebis dadebamde
ganxorcielda da amtkicebda, rom saproceso SeTanxmebaze uaris Tqmis Sem-
TxvevaSi misi patimroba gagrZeldeboda. aRniSnulis gamo man Tanxa  winaswar
gadaixada.  pirvelma momCivanma xazi gausva im faqtsac, rom mis mimarT wardge-
nil braldebaSi Tavi damnaSaved ar ucvnia. amasTan, saproceso SeTanxmebasTan
dakavSirebul molaparakebaSi iZulebiTi monawileobis gamo ar hqonda SesaZ-
lebloba, gaesaCivrebina 2004 wlis 10 seqtembris gadawyvetileba.
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g. sasamarTlos Sefaseba

upirveles yovlisa, sasamarTlo SeniSnavs, rom man qveynis kanonmdeblobis
gamoyeneba Seafasa, momCivnis saqmis garemoebebis gaTvaliswinebiT. amasTan,
sasamarTlo aRniSnavs, rom evropuli sisxlissamarTlebrivi sistemisTvis da-
maxasiaTebelia, rom braldebulma miiRos msubuqi sasjeli an sasjelisagan
gaTavisufldes danaSaulis aRiarebis an gamoZiebasTan TanamSromlobis sa-
nacvlod1 . saproceso SeTanxmebis instituti konvenciis moTxovnebTan Seu-
sabamo ar aris2 . aRniSnulis gaTvaliswinebiT, sasamarTlo xazs usvams im ga-
remoebas, rom  saproceso SeTanxmeba SeiZleba warmoadgendes korufciisa
da organizebuli danaSaulis winaaRmdeg brZolis efeqtian saSualebas, rom
araferi vTqvaT imaze, rom saproceso SeTanxmebis safuZvelze  SeiZleba gan-
xorcieldes swrafi marTlmsajuleba, gamoyenebul iqnes msubuqi sasjelebi
da Semcirdes patimarTa raodenoba.

sasamarTlo miiCnevs, rom saproceso SeTanxmebis safuZvelze, zogierT  sap-
roceso uflebaze uaris TqmiT, sisxlis samarTalwarmoeba mcirdeba. aRniS-
nuli ar SeiZleba darRvevad CaiTvalos konvenciis me-6 muxlis Sesabamisad3 .
sasamarTlo SeniSnavs, rom  jer kidev 1987 wels evrosabWos ministrTa komi-
tetis warmomadgenlebma mouwodes wevr saxelmwifoebs, daenergaT gamarti-
vebuli samarTalwarmoeba. Tumca, imisaTvis, rom uflebaze uaris Tqma, kon-
venciis miznebidan gamomdinare, efeqtiani iyos, aucilebelia, igi ganxorci-
eldes aSkara formiT da aseve, uzrunvelyofili iyos minimaluri dacvis ga-
rantiebi. damatebiT, uflebebze uaris Tqma ar unda ewinaaRmdegebodes saja-
ro interess4 .

sasamarTlo aRniSnavs, rom sasjelze SeTanxmebiT pirvelma momCivanma uari
ganacxada saqmis arsebiTad ganxilvis uflebaze. Tumca, sasamarTlo miiCnevs,
rom ganmcxadeblis gadawyvetileba saproceso SeTanxmebis gaformebasTan
dakavSirebiT, unda akmayofilebdes Semdeg pirobebs: (1) momCivans saproce-
so SeTanxmebaze Tanxmoba nebayoflobiT unda ganecxadebina da srulad gas-
cnoboda saqmis masalebs da (2) sasamarTlos jerovnad unda Seemowmebina mxa-
reebs Soris miRweuli SeTanxmebis da molaparakebis samarTlianoba.

amasTan dakavSirebiT, sasamarTlo pirvel rigSi aRniSnavs, rom pirvelma mom-
Civanma Tavad mimarTa prokuraturas saproceso SeTanxmebis dadebis mizniT.
sxva sityvebiT rom iTqvas, iniciativa piradad misgan modioda da prokura-
turas ar gamouCenia Zaldataneba. ganmcxadebelma naTlad gamoxata survi-
li, aenazRaurebina mis mier miyenebuli ziani. saqmis masalebi bevrad adre,
2004 wlis  1 agvistos, gadaeca. sasamarTlo SeniSnavs, rom pirvel momCivans
warmoadgenda ori _ mis mier arCeuli damcveli. erT-erTi maTgani momCivnis
dacvas sisxlis samarTlis saqmis dasawyisidanve axorcielebda da monawile-
obda mis dakiTxvaSi.  orive damcvelma uzrunvelyo momCivani saTanado kon-
sultaciiT saproceso SeTanxmebasTan dakavSirebiT da aseve, orive monawi-
leobda sasamarTlo ganxilvaSi. mniSvnelovania is faqti, rom 2004 wlis 10 seq-
tembers quTaisis saqalaqo sasamarTlos mosamarTlem momCivansa da mis ad-

1 Slavcho Kostov v. Bulgaria, no. 28674/03, §17,  27 November 2008; Ruciñski v. Poland, no. 33198/04, §12, 20 February
2007.

2 Babar Ahmad and Others v. the United Kingdom (dec.), nos. 24027/07, 11949/08 and 36742/08, ECHR 6 July 2010.
3 Scoppola v. Italy (no. 2) [GC], no. 10249/03, §135, 17 September 2009.
4 skopola italiis winaaRmdeg, §135-136; Poitrimol v. France, §31, 23 November 1993, Series A no. 277-A; Hermi

v. Italy [GC], §73,  no. 18114/02, ECHR 2006 XII.
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vokatebs gamohkiTxa, xom ar daeqvemdebara ganmcxadebeli iZulebas an sxva
ukanono qmedebas. sasamarTlo aRniSnavs, rom momCivanma naTlad daafiqsira
Tavisi pozicia. kerZod, igi acnobierebda saproceso SeTanxmebis pirobebs,
mis mniSvnelobasa da samarTlebriv Sedegebs; aRniSnuli saproceso SeTan-
xmeba iZulebis an sxva raime ukanono qmedebis Sedegad ar yofila dadebuli.

sasamarTlo SeniSnavs, rom pirvel momCivansa da prokuraturas Soris miRwe-
uli SeTanxmeba dokumenturad dafiqsirda, masze xeli prokurorma, momCi-
vanma da misma advokatebma moaweres da gadawyvetilebis misaRebad sasamar-
Tlos gadaeca. sasamarTlos miaCnia, rom aRniSnuli mniSvnelovani faqtoria
imdenad, ramdenadac miRweuli SeTanxmebis yvela piroba sasamarTlo gada-
sinjvas daeqvemdebara.

saproceso SeTanxmebis jerovani sasamarTlo kontrolis mizniT, sasamarTlo
yuradRebas miaqcevs im faqts, rom Sida kanonmdeblobis mixedviT, sasamar-
Tlo ar iyo SezRuduli saproceso SeTanxmebis pirobebiT. sxva sityvebiT rom
iTqvas, sasamarTlos SeeZlo uari eTqva saproceso SeTanxmebis damtkiceba-
ze, Tuki miiCnevda, rom saproceso SeTanxmebis pirobebi an misi dadebis pro-
cedura kanonis moTxovnebs ewinaaRmdegeboda (an usamarTlo iyo). sasamar-
Tlos ufleba hqonda, ara mxolod Seefasebina prokuraturis mier SemoTava-
zebuli sasjeli, aramed Seemcirebina kidec. sasamarTlo SeniSnavs, rom qu-
Taisis saqalaqo sasamarTlom saproceso SeTanxmebaSi prokuraturis rolis
jerovani SefasebisaTvis, sasamarTlo kontrolis miznebidan gamomdinare,
gamoiZia, iyo Tu ara momCivnis mimarT wardgenili braldeba mtkicebulebe-
biT gamyarebuli. is faqti, rom aRniSnuli garemoebebi Ria sasamarTlo sxdo-
maze iqna gamokvleuli sisxlis samarTlis kanonmdeblobis Sesabamisad, mniS-
vnelovania jerovani, efeqtiani sasamarTlo Semowmebis TvalsazrisiT.

da bolos, pirveli momCivnis mier gakeTebul gancxadebaze me-7 damatebiTi
oqmis meore muxlis darRvevasTan dakavSirebiT,  sasamarTlo miiCnevs, rom
normaluria, gasaCivrebis ufleba SeizRudos saproceso SeTanxmebidan ga-
momdinare, radgan braldebuli uars ambobs saqmis arsebiTad ganxilvaze5.  sa-
samarTlo miiCnevs, rom saproceso SeTanxmebis dadebaze Tanxmobis gancxa-
debiT pirvelma momCivanma daTmo Tavisi uflebebi saqmis arsebiTad ganxil-
visa da gadawyvetilebis saapelacio wesiT gadasinjvis Taobaze. es saproce-
so SeTanxmebis Cveuli Sedegia, rac naTlad aris Camoyalibebuli kanonmdeb-
lobaSi. aRniSnuli momCivans ganumartes misma advokatebma, an unda ganemar-
taT misTvis. konvenciis me-6 muxlis pirveli punqtis darRvevasTan dakavSi-
rebiT, sasamarTlos msjelobis analogiis gamoyenebiT, sasamarTlo miiCnevs,
rom gasaCivrebis uflebis SezRudva TviTneburi ar yofila da ar ewinaaRmde-
geba me-7 damatebiTi oqmis me-2 muxlis moTxovnebs6 .

zemoaRniSnulis gaTvaliswinebiT, sasamarTlos miaCnia, rom saproceso Se-
Tanxmebis dadebiT momCivanma uari Tqva saqmis arsebiTad ganxilvasa da ga-
dawyvetilebis saapelacio wesiT gasaCivrebaze, rac gacnobierebuli da ne-
bayoflobiTi gadawyvetileba iyo. saqmis garemoebebis gaTvaliswinebiT  un-
da iTqvas, rom aRniSnuli gadawyvetileba Zaladobis an sxva raime ukanono
qmedebis Sedegi ar yofila. ar dgindeba is, rom uflebaze uaris Tqma sajaro
interess ewinaaRmdegeba

6 Galstyan v. Armenia, §125, no. 26986/03, 15 November 2007
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aRniSnulis gaTvaliswinebiT, ar darRveula konvenciis me-6 muxlis pirveli
punqti da me-7 damatebiTi oqmis me-2 muxli.

konvenciis me-6 muxlis me-2 punqtis savaraudo darRvevaze

a. mxareTa argumentebi

mTavroba amtkicebda, rom gubernators interviuSi ar miuTiTebia momCivnis
damnaSaveobaze. mas ar gaukeTebia raime specialuri miTiTeba, rom sisxlis
samarTlis saqme pirveli momCivnis mimarT mimdinareobda da mxolod koruf-
ciul danaSaulTan dakavSirebiT gamoxata saxelmwifos pozicia da ise, rom
pirveli momCivnis saxeli arc ki uxsenebia. pirveli momCivnis dakavebiT pre-
sa iyo dainteresebuli. gubernatorma mxolod miuTiTa, rom momCivans SeeZ-
lo, prokuraturis mier warmodgenili mtkicebulebebi gaeqarwylebina.

pirveli momCivani ar daeTanxma warmodgenil pozicias da miuTiTa, rom igi
daakaves prokuraturis mier mowveuli Jurnalistebis Tvalwin. aRniSnuli,
gubernatoris gancxadebasTan erTad, miznad isaxavda sazogadoebis darwmu-
nebas mis damnaSaveobaSi. pirveli momCivani daobs, rom prokuraturam da gu-
bernatorma mis mimarT aqtiuri media kampania awarmoes, riTac mis mimarT da-
irRva udanaSaulobis prezumfcia da uaryofiTad aisaxa sasamarTlo proces-
ze.

b. sasamarTlos Sefaseba

sasamarTlo imeorebs, rom konvenciis me-6 muxlis me-2 punqtiT daculia uda-
naSaulobis prezumfcia, romelic samarTliani sasamarTlo uflebis arsebi-
Ti Semadgeneli nawilia. udanaSaulobis prezumfcia dairRveva, Tuki sajaro
xelisuflebis warmomadgenlebis gancxadeba piris danaSaulSi monawileobas-
Tan dakavSirebiT gamoxatavs azrs am piris damnaSaveobaze. es gancxadeba sa-
samarTlos mier danaSaulis damtkicebas win unda uZRodes. aRniSnulisaTvis
sakmarisia varaudi, rom xelisuflebis warmomadgenlebi braldebuls damna-
Saved miiCneven7 . sasamarTlo  yuradRebas amaxvilebs xelisuflebis warmo-
madgenelTa sityvebis mniSvnelobaze8 . udanaSaulobis prezumfcia SeiZleba
daarRvion ara mxolod sasamarTlom da mosamarTleebma, aramed, aseve xeli-
suflebis sxva warmomadgenlebma, maT Soris _ prokuraturam9 . arRvevs Tu
ara xelisuflebis warmomadgenelTa gancxadeba udanaSaulobis prezumfci-
as, unda Sefasdes im garemoebebis gaTvaliswinebiT, romlebic gancxadebis
gakeTebasTan iyo dakavSirebuli.

aRniSnulis gaTvaliswinebiT, sasamarTlo yuradRebas amaxvilebs imaze, rom
gubernatoris gancxadebaSi ar iyo miTiTebuli pirveli momCivnis damnaSave-
obaze. ufro metic, ar iyo miTiTebuli, rom pirvel momCivans kavSiri hqonda
sisxlis samarTlis saqmesTan. gubernatorma daafiqsira mxolod saxelmwi-
fos pozicia korufciis winaaRmdeg brZolasTan dakavSirebiT. aRniSnuli in-

7 Allenet de Ribemont v. France, §35, 10 February 1995, Series A no. 308; Minelli v. Switzerland, §37, 25 March 1983,
Series A no. 62

8 Daktaras v. Lithuania, §41,  no.42095/98, ECHR 2000 X
9 Kuzmin v. Russia, no. 58939/00, §§51-63, 18 March 2010; Konstas v. Greece, §32,  no. 53466/07, 24 May 2011
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tervius SefasebiT sasamarTlos ar SeuZlia daaskvnas, rom gubernatorma pir-
dapir an arapirdapir miuTiTa pirvel momCivanze.

pirveli momCivnis miTiTebasTan dakavSirebiT prokuraturisa da guberna-
toris mier warmoebul mediakampaniasTan mimarTebiT sasamarTlo aRniSnavs,
rom agresiulma mediakampaniam SeiZleba gavlena moaxdinos samarTlian sasa-
marTlo ganxilvaze. es SeiZleba xdebodes rogorc sasamarTlos miukerZo-
eblobis, aseve udanaSaulobis prezumfciis darRvevis TvalsazrisiT10 . Tum-
ca, sasamarTlo ar miiCnevs, rom pirveli momCivnis dakaveba adgilobrivi te-
leviziis warmomadgenelTa TandaswrebiT agresiul mediakampanias warmoad-
genda, rasac SeiZleba daerRvia samarTlian sasamarTloze ufleba, an mediis
interess saxelmwifo ganapirobebda. imis gamo, rom pirveli momCivnis saqmis
mimarT presis interesi ar gagrZelebula, sasamarTlo miiCnevs, rom media miz-
nad isaxavda sazogadoebis informirebulobas qveynis erT-erTi udidesi qar-
xnis direqtoris dakavebasTan dakavSirebiT.

aRniSnulis gamo ar darRveula konvenciis me-6 muxlis me-2 punqti.

pirveli damatebiTi oqmis pirveli muxlis savaraudo darRvevaze

orive momCivani daobs, rom zianis ZaldatanebiT anazRaurebiTa da  jarimis
sanacvlod sisxlis samarTlis saqmis warmoebis SewyvetiT maT mimarT dair-
Rva pirveli damatebiTi oqmis pirveli muxli.

a. mxareTa argumentebi

mTavroba amtkicebs, rom ar darRveula pirveli damatebiTi oqmis pirveli
muxli, radgan zianis anazRaurebisa da jarimis saxiT fuladi Tanxis gadaxdi-
sas ar momxdara sakuTrebis uflebis CamorTmeva an misi sargeblobiT sxvag-
vari xelis SeSla. zianis anazRaureba da jarimis gadaxda nebayoflobiTi ga-
dawyvetileba iyo, romelic gamoiwvia warsulSi pirveli momCivnis danaSau-
lebrivma qmedebebda da aRniSnuli saproceso SeTanxmebis dadebis  kanonier
da proporciul saSualebas warmoadgenda.

momCivani ar eTanxmeba am mosazrebas da miuTiTebs, rom zianis anazRaureba
da jarimis gadaxda iZulebiTi qmedeba iyo, rac prokuraturis mxridan sap-
roceso SeTanxmebis dadebis mizniT zewolis Sedegi iyo.

b. sasamarTlos Sefaseba

sasamarTlo imeorebs, rom saproceso SeTanxmebidan gamomdinare, zianis anaz-
Raurebasa da sxva fulad gadasaxdels pirveli momCivnis sisxlissamarTleb-
rivi pasuxismgebloba ganapirobebda11 . am fuladi gadasaxdelebis kanoniereba
ar SeiZleba gaimijnos saproceso SeTanxmebis samarTlianobisgan. aRniSnu-
lis gaTvaliswinebiT, sasamarTlo miiCnevs, rom ar darRveula pirveli dama-
tebiTi oqmis pirveli muxli.

10 Shuvalov v. Estonia, no. 39820/08 and 14942/09, §82, 29 May 2012; Ninn-Hansen v.Denmark (dec.), no. 28972/95,
ECHR 1999 V; Anguelov v.Bulgaria (dec.), no. 45963/99, 14 December 2004

11 Natsvlishvili and Togonidze v. Georgia (dec.), §84, no. 9043/05, 25 June 2013
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 konvenciis 34-e muxlidan gamomdinare individualuri ganacxadis
gamoyenebaze savaraudo xelSeSla

orive momCivani daobs, rom mTavarma prokuraturam maTze ganaxorciela  ze-
wola, raTa konvenciis 34-e muxlis Sesabamisad wardgenil ganacxadze uari
eTqvaT. winaaRmdeg SemTxvevaSi pirveli momCivnis mimarT sisxlis samarTlis
saqmis warmoeba ganaxldeboda.

a. mxareTa argumentebi

mTavroba miuTiTebda, rom mTavari prokuratura cdilobda momCivnebTan me-
gobruli morigebis miRwevas. momCivnebisgan araeTikurad unda CaiTvalos mo-
laparakebis pirobebis gamJRavneba, rac sasamarTlos reglamentis 62-e mux-
lis me-2 punqtis Sesabamisad, konfidencialuria. imis gaTvaliswinebiT, rom
konvencia uSvebs sasamarTlos gareT da sasamarTloSi SeTanxmebis miRwevas,
reglamentis 62-e muxlis me-2 punqtis Sesabamisad, momCivnis qaliSvilsa da
mTavari prokuraturis warmomadgenels Soris warmoebuli mimowera sasamar-
Tlos gareT molaparakebad unda CaiTvalos.

mTavroba xazs usvams im faqts, rom momCivnis qaliSvilma pirvelma mimarTa
prokuraturas megobruli SeTanxmebis proceduraze konsultaciis misaRe-
bad. prokuraturis warmomadgenelma momCivnis qaliSvils eleqtronuli fos-
tiT miawoda informacia Sesabamisi proceduris Sesaxeb da aseve misca rCeva,
Tumca ganacxadis gamoTxova arasdros mouTxovia. igi cdilobda, rom SeTan-
xmeba misaRebi yofiliyo orive mxarisaTvis.

momCivnebma miuTiTes, rom mocemul SemTxvevaSi molaparakebis konfidenci-
alurobis principi ver iqneboda daculi, radgan momCivnis qaliSvilsa da pro-
kuraturas Soris molaparakeba sasamarTlos gareT SeTanxmebis CarCoebs
scdeboda: prokuraturis warmomadgenelma 2006 wlis 11 dekembris weriliT
ganmcxadeblis qaliSvili gaafrTxila, rom mamamisis mimarT SeiZleba axali
sisxlis samarTlis saqmis warmoeba dawyebuliyo, Tuki SeTanxmeba ar iqnebo-
da miRweuli da evrosasamarTloSi saqmis warmoeba gagrZeldeboda.

b. sasamarTlos Sefaseba

sasamarTlo miuTiTebs, rom konvenciis 39-e muxlis me-2 punqtis Sesabamisad,
megobruli morigeba aris konfidencialuri. ufro metic, reglamentis 62-e
muxlis me-2 punqtis mixedviT ar unda gamJRavndes megobrul morigebasTan
dakavSirebuli nebismieri, werilobiTi Tu zepiri komunikaciis safuZvelze
gadacemuli informacia. aRniSnuli principis miuxedavad, sasamarTlo dasaS-
vebad miiCnevs konfidencialurobis darRvevas im SemTxvevaSi, Tuki pirs ga-
nacxadis Setanaze xels SeuSlian12 .

Tumca, sasamarTlo misaRebad ar miiCnevs mocemul saqmeSi molaparakebis kon-
fidencialurobis principis gamoyenebas. aRniSnuli molaparakeba momCivnis
qaliSvilsa da prokuraturis warmomadgenels Soris mimdinareobda sasamar-

12 Miroïubovs and Others v. Latvia, no.798/05, §68, 15 September 2009; Balenoviæ v. Croatia (dec.), no.28369/07, 30
September 2010
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Tlos monawileobis gareSe. mxareTa megobruli SeTanxmebis winadadeba an
amasTan dakavSirebuli maTi pozicia sasamarTlos registraturaSi warmod-
genili ar yofila. sasamarTlos azriT, konfidencialurobis principi ar un-
da yofiliyo gamoyenebuli, radgan es qmedebebi procedurebis gareSe xde-
boda. aRniSnulis gamo mTavrobis Sepasuxeba uaryofilia.

momCivnis mtkicebasTan dakavSirebiT, rom masze ganxorcielda zewola ga-
nacxadis gamoTxovnis mizniT, sasamarTlo yuradRebas miaqcevs  individua-
luri ganacxadiT sargeblobis gansakuTrebul mniSvnelobaze da miuTiTebs,
rom konvenciis 34-e muxlis Sesabamisad, momCivans an potenciur momCivans
sasamarTlosTan Tavisufali komunikaciis SesaZlebloba unda hqondes da igi
daculi unda iyos xelisuflebis mxridan zewolisagan13 . aRniSnuli miznebis-
Tvis „zewola“ moicavs ara mxolod pirdapir iZulebis an daSinebis SemaZrwu-
nebel aqts, aramed, aseve arapirdapir, Seusabamo qmedebebs, gadaarwmunos mom-
Civani konvenciiT gaTvaliswinebuli saSualebebis gamoyenebisgan14 .

aRniSnulis mxedvelobaSi miRebiT, sasamarTlo miiCnevs, rom eleqtronuli
werilis gagzavna momCivnis qaliSvilisaTvis, romlis iniciatoric Tavad mom-
Civnis qaliSvili iyo da romelic mocemul saqmeSi momCivnis mtkicebulebas
warmoadgens, ar iyo SeuTavsebeli konvenciis 34-e muxlis moTxovnebTan. mTa-
vari prokuraturis warmomadgenlis werili ar SeiZleba CaiTvalos saCivris
gamoTxovnis mizniT ganxorcielebul qmedebad15 .

aqedan gamomdinare, saxelmwifos warmomadgenlebs ar SeeZloT, xeli SeeSa-
laT momCivnisaTvis Tavisi uflebebis ganxorcielebaSi da Sesabamisad, arc
konvenciis 34-e muxlis moTxovnebi darRveula.

zemoaRniSnulis gaTvaliswinebiT, sasamarTlo

1. eqvsi xmiT erTis winaaRmdeg adgens, rom ar darRveula konvenciis me-6
muxlis pirveli punqti da me-7 damatebiTi oqmis me-2 muxli;

2. erTxmad adgens, rom ar darRveula konvenciis me-6 muxlis me-2 punqti;

3. erTxmad adgens, rom ar darRveula pirveli damatebiTi oqmis pirveli
muxli;

4. adgens, rom ar darRveula konvenciis 34-e muxli.

13 Akdivar and Others v. Turkey, 16 September 1996, §105, Reports of Judgments and Decisions 1996- IV; Aksoy v.
Turkey, 18 December 1996, §105,Reports 1996-VI

14 Kurt v. Turkey, 25 May 1998, §159, Reports, 1998 III
15 Konstantin Markin v. Russia[GC], no. 30078/06,  §§ 162-163, ECHR 2012
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aSlarba saqarTvelos winaaRmdeg

Case of Ashlarba vs. Georgia (N45554/08)

2008 wlis 22 aprils izet aSlarbam ganacxadiT mimarTa strasburgSi ada-
mianis uflebaTa evropul sasamarTlos, adamianis uflebaTa da ZiriTad
TavisuflebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2014 wlis 15 ivliss  strasburgis sasamarTlom ganixila saCivari (#45554/
08) da daadgina, rom ar darRveula konvenciis me-7 muxli.

saqmis faqtobrivi garemoebebi

momCivani daibada 1956 wels da cxovrobs aWaris a/r-aSi mdebare sofel angi-
saSi.

2006 wlis 15 Tebervals aWaris a/r-is Sinagan saqmeTa saministrom a.k.-s mi-
marT aRZra sisxlis samarTlis saqme saqarTvelos sisxlis samarTlis kodeq-
sis 2231-e muxliT, misi qurdul samyarosTan savaraudo kavSiris gamo. a.k.-ze
arsebobda eWvi, rom is iyo „kanonieri qurdi“, romelic uZRveboda krimina-
lur dajgufebebs da aramarTlzomierad monawileobda sxvadasxva kerZo gar-
CevaSi. gamoZiebisas daikiTxa ramdenime mowme _ kerZod, im cixis TanamSrom-
lebi, sadac a.k. warsulSi ixdida sasjels, misi ojaxis wevrebi da masTan daax-
loebuli sxva pirebi. yvela maTganma daadastura rom a.k.-m kriminaluri ri-
tualis _ „naTlobis“ Sedegad 1999 wels moipova „kanonieri qurdis“ statusi.
amis Semdeg is qurduli samyaros marTvaSi monawileobda kriminaluri samya-
ros wevrebisTvis dadgenili specialuri wesebis mixedviT.

2006 wlis 5 marts Zebnis orderi gaica a.k.-ze, romelic im droisTvis cxov-
robda ukrianaSi an ruseTSi. gamoZiebam daadginda, rom Zebnil eWvmitanils
regularuli satelefono kontaqti hqonda sxva, savaraudo kriminalur av-
toritetebTan aWaris avtonomiur respublikaSi da aZlevda maT davalebas
regionSi sxvadasxva kerZo garCevis gadawyvetis mizniT. Sesabamisma sasamar-
Tlo organom gamoZiebas misca a.k.-s satelefono saubrebisTvis mosmena-mi-
yuradebis ufleba, ris Sedegadac gairkva, rom erT-erTi piri, romelic ka-
nonieri qurdisgan iRebda instruqciebs, iyo ganmcxadebeli. Sesabamisad, ga-
moZieba gafarTovda da moicva am ukanasknelis aqtivobebi.

2006 wlis 31 ivliss momCivani da meore piri _ i.a. daakaves qurduli samyaros
wevrobis braldebiT, rac ssk-is 2231-e muxlis pirveli punqtiT warmoadgen-
da dasjad qmedebas. imave dRes, dakiTxvisas, momCivanma daadastura, rom is
icnobda a.k.-s 30 wlis ganmavlobaSi da icoda, rom is flobda „kanonieri qur-
dis“ statuss. amasTan erTad, momCivnis azriT, „kanonieri qurdi“ iyo „kai ka-
ci“.

2006 wlis 29 seqtembers gamoZieba Sewyda a.k.-sa da i.a.-s mimarT da saqme pro-
kuraturam gadasca pirveli instanciis sasamarTlos.

baTumis saqalaqo sasamarTlos 2007 wlis 27 martis ganCinebiT momCivani da
i.a. msjavrdebul iqnen qurduli samyaros wevrobis braldebiT (ssk-is 2231-e
muxlis I punqti) da Sesabamisad, maT miesajaT 7 da 5 wliT Tavisuflebis aRkve-
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Ta. xolo a.k. msjavrdebul iqna imave muxlis me-2 punqtiT _ kanonieri qurdo-
ba _ da miesaja 10 wliT Tavisuflebis aRkveTa.

momCivans braldeboda Semdegi qmedeba: „aRiarebda da cnobda ra qurdul sam-
yaros, [momCivani] sajarod gamoxatavda maTdami mxardaWeras Tavisi cxovre-
bis wesiT da aqtiurad iyo CarTuli qurduli samyaros miznebis ganxorcie-
lebis procesSi... misi wevrebisa da sxva pirebisTvis sargeblis mopovebiT da
dakavebuli iyo rigiTi individebis terorizebiTa da iZulebiT; [momCivani]
avrcelebda qurduli samyaros wesebs sakuTari moqmedebiT da kanonier qur-
debs xels uwyobda qurduli samyaros marTvaSi.

ufro konkretulad, momCivnis braleuloba efuZneboda sam epizods, romlis
avTenturoba damtkicebulia mravali mowmis Cvenebebis safuZvelze, romle-
bic dakiTxa gamoZiebam da mowmed gamocxadnen sasamarTloze. amasve miuTiu-
Tebda momCivnis, sxva msjavrdebulTa da  relevantur pirTa satelefono mos-
menisas miRebuli mtkicebulebebi.

pirvel rigSi, sasamarTlom daadgina, rom a.k.-m, romelic, zogadad, miCneuli
iyo kriminaluri samyaros erT-erT yvelaze avtoritetul xelmZRvanelad
regionSi, daavala momCivans, gaerCia binasTan dakavSirebuli sakiTxi, rome-
lic exebod a.k.-s sidedrs da sxva pirs. sasamarTlom daadanaSaula momCivani
am davalebis  miRebasa da 2006 wlis 24 ivniss, a.k.-s kriminaluri avtoritetis
gamoyenebiT, saqmis araoficialur garCevaSi monawileobis gamo. sapasuxod,
momCivani warumateblad daobda, rom mas mxolod surda daxmareboda axlo-
bel qalbatons, raTa megobruli SeTanxmebiT gadaewyvita dava, rac aseve ur-
Cies maT samoqalaqo saqmis ganxilvisas. misi TqmiT, momCivanma ar icoda, rom
Cveulebriv msgavsi qceva iyo sisxlis samarTlis danaSauli. misive TqmiT, misma
Zvelma megobarma a.k.-m sTxova, am davaSi CarTuliyo.

amas garda, saqalaqo sasamarTlom daadgina, rom Tanabraldebulma, „kanoni-
erma qurdma“ a.k.-m 2006 wlis 24 ivliss ganmcxadebels mosTxova, rom daedgi-
na ori, 20-dan 25-wlamde adamianis adgilsamyofeli, romelTac uari Tqves
taqsis mZRolisTvis gadaexadaT momsaxurebis safasuri. momCivans eTxova, mi-
si da a.k.-s avtoritetis gamoyenebiT, daerwmunebina ori axalgazrda, rom ga-
daexadaT vali mZRolisTvis. momCivanma mianiSna, rom a.k.-m sTxova aseTi da-
vis ganxilvaSi monawileoba, Tumca ganacxada, rom praqtikulad mas aranairi
qmedeba ar ganuxorcielebia da ar SeeZlo gaego, Tu ratom unda yofiliyo
pasuxismgebeli imaze, rac ar Caudenia.

sabolood, saqalaqo sasamarTlo daeyrdno im faqts, rom 2006 wlis 8 ivniss
momCivani stumrobda TavisuflebaaRkveTil axlobels, romelsac qurduli
samyaro miiCnevda Tavis „momavlad“, rac niSnavs adamians, romelic momaval-
Si iqneba „kanonieri qurdi“. garda e.w „obSiakis“ ganxilvisa, romelic warmo-
adgens qurduli samyaros saerTo fonds, ganmcxadebelma miawoda informa-
cia msjavrdebuls imis Sesaxeb, rom Sinagan saqmeTa ministrs SesaZloa, male
daekarga Tanamdeboba, rac saSualebas miscemda qurdul samyaros, aRedgina
sakuTari avtoriteti da sxva Sesabamisi wesebi. mesame epizodis Sesaxeb mom-
Civanma warumateblad idava sasamarTlos winaSe, rom man ubralod gamoxata
Tavisi azri Sinagan saqmeTa ministris pirovnebis mimarT da rom is amisTvis
ar unda daisajos.

2007 wlis 10 ivliss quTaisis saapelacio sasamarTlom ganixila momCivnis sa-
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Civari da mis mimarT 2007 wlis 27 marts gamotanili ganaCeni srulad datova
ZalaSi. 2008 wlis 29 Tebervlis gadawyvetilebiT saqarTvelos uzenaesma sa-
samarTlom momCivnis sakasacio saCivari miiCnia dauSveblad da mis mimarT das-
rulda sisxlissamarTlebrivi warmoeba.

Sesabamisi Sida samarTali da SedarebiTi kvleva

      a. kanonmdebloba „qurduli samyaros“ institutis Sesaxeb

sisxlis samarTlis kodeqsSi 2231 muxli saqarTvelos parlamentma Seitana 2005
wlis 20 dekembers. muxli ase ikiTxeba:

„muxli 223(1): qurduli samyaros wevroba. kanonieri qurdoba“

1. qurduli samyaros wevroba, _ isjeba Tavisuflebis aRkveTiT vadiT xu-
Tidan rva wlamde, jarimiT an uamisod.

2. kanonieri qurdoba, _ isjeba Tavisuflebis aRkveTiT vadiT Svididan aT
wlamde, jarimiT an uamisod.

2005 wlis 20 dekembris Sesworebas, romelic waradgina saqarTvelos prezi-
dentma, Tan axlda oficialuri axsna-ganmartebiTi baraTi, romelic moicav-
da ori zemoT xsenebuli qmedebis kriminalizaciis dasabuTebas Semdegi sa-
xiT:

„arsebuli kanonmdebloba ukve moicavs organizebul danaSaulTan brZolis
meqanizmebs. Tumca, es meqanizmebi ar aris sakmarisi, rom specifikurad moic-
vas kriminaluri dajgufebebis, qurduli samyaros aqtivobebi da reketi.

amJamad... saxelmwifoSi isev arsebobs sxvadasxva kargad organizebuli jgu-
febi, romlebic moqmedeben specialuri wesebiT. am jgufebis miznebisa da fun-
qciis meTodebis Seswavlis Sedegad dadginda, rom es jgufebi Tavs uwodeben
„qurdul samyaros“, romlis arsebobac konfliqtSia sazogadoebis intere-
sebTan.“

garda sisxlis samarTlis 2231 muxlisa, 2005 wlis 20 dekembers saqarTvelos
parlamentma miiRo meore kanoni organizebuli danaSaulisa da reketis Sesa-
xeb. am kanonis me-3 muxli xsnis „qurdul samyarosTan“ dakavSirebul ramde-
nime mniSvnelovan mcnebas:

muxli 3. qurduli samyaro, qurduli samyaros wevri, kanonieri qurdi

1. qurduli samyaro _ pirTa nebismieri erToba, romelic moqmedebs maT
mier dadgenili/aRiarebuli specialuri wesebis Sesabamisad da romlis
mizania daSinebiT, muqariT, iZulebiT, dumilis pirobebiT, qurduli gar-
Cevis gziT, danaSaulebriv qmedebebSi arasrulwlovanTa CabmiT, danaSa-
ulis CadeniT an danaSaulis Cadenisaken waqezebiT misi wevrebisaTvis an
sxva pirebisaTvis sargeblis miReba.

2. qurduli samyaros wevri _ nebismieri piri, romelic aRiarebs qurdul
samyaros da aqtiurad moqmedebs qurduli samyaros miznebis gansaxor-
cieleblad.
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3. qurduli garCeva _ qurduli samyaros wevris mier or an orze met pirs
Soris arsebuli davis gadawyveta, romelsac axlavs muqara, iZuleba, da-
Sineba an sxva ukanono qmedeba.

4. kanonieri qurdi _ qurduli samyaros wevri, romelic qurduli samyaros
specialuri wesebis Sesabamisad nebismieri formiT marTavs an/da orga-
nizebas uwevs qurdul samyaros an pirTa garkveul jgufs.

      b. „qurduli samyaros“ instituti

ramdenime socialur-samarTlebrivma kvlevam Seiswavla „kanonieri qurde-
bisa“ da „qurduli samyaros“ fenomeni, ramdenime maTganze  miuTiTa mTavro-
bam Tavis wardginebaSi. yvelaze relevanturi aRmoCenebi am kvlevebidan gvaZ-
levs Semdeg zogad suraTs.

e.w. „qurduli samyaro“ saqarTvelosa da yofili sabWoTa kavSiris qveynebSi
miiCneva Tanamedrove organizebuli danaSaulis struqturis xerxemlad. am
profesional kriminalur samyaros hyavs Tavisi cnobadi liderebi, aqvs wi-
naswar SemuSavebuli inicirebis ritualebi da qcevis wesebi. am samyaros gaaC-
nia kargad organizebuli marTvis struqtura, subordinaciisa da misi wevre-
bis kontrolis mkacri sistema, xolo misi gavlena vrceldeba sazogadoebis
sxvadasxva seqtorze. am sabWouri epoqis institutis istoria iwyeba impriu-
li ruseTidan. sabWouri kriminaluri dajgufebis tradiciuli struqtura
1917 wlis revoluciidan moyolebuli, efuZneboda ierarqiasa da „qurduli
kanonisadmi“ (specialuri wesebi, romlebic aregulirebs qurduli samyaros
wevrebis qcevas) mkacr morCilebas. am kriminaluri organizaciebis wevrebi
im dros iyvnen antikomunisturad ganwyobilni da ZiriTadad evalebodaT,
hqonodaT mokrZalebuli cxovreba. sabWoTa epoqis progresTan erTad axali
tipis kriminalebi Camoyalibdnen da axleburi kriminaluri struqturebi Se-
iqmna, romelTa sazrunavs warmoadgenda materialuri simdidrisa da Zalauf-
lebis moxveWa. es individebi gaemijnen „qurduli samyaros“ tradiciul xed-
vas da Camoayalibes materialisturi interesebis mqone axali dajgufebebi.
mecnierebis azriT, sabWoTa kavSirma Tavisi wvlili Seitana tradiciuli
struqturis rRvevaSi, ramac gamoiwvia „kanonieri qurdis“ statusis gamiTi-
ureba1 .

„kanonieri qurdebi“ arian yvelaze popularuli kriminalebi, romlebsac emor-
Cilebian sxva samarTaldamrRvevebi. yofili sabWoTa kavSiris qveynebis kri-
minalur wreebSi isini sargebloben udavo avtoritetiTa da maRali statu-
siT. „kanonieri qurdebi“ warmoadgenen organizebuli kriminaluri samyaros
elitas, romelic rangiT  italiuri „naTliis“ ekvivalenturia. „kanonieri
qurdis“ tituli samarTaldamrRvevs Cveulebriv gadaecema „naTlobis“ ri-
tualiT, SedarebiT ufrosi „kanonieri qurdisgan“. am titulis mflobelebi
miiCnevian „qurduli kanonis“ damcvelebad. „kanonieri qurdi“ iSviaTad sCa-
dis danaSauls piradad. „kanonieri qurdis“ mier ganxorcielebuli kontro-

1 bibliografia:  L.D. Newman, Rico and the Russian Mafia: Toward a New Universal Principle Under International
Law, 9 Ind. Int’l & Comp. L. Rev. 225, 1998-199, at p. 231, with further relevant bibliography cited therein; Y. Glazov,
“Thieves” in the USSR – A Social Phenomenon, Survey, in M. Galeotti (Ed.), Russian and Post-Soviet Organised Crime
(2002); F. Varese, The Society of the Vory-v-Zakone, 1930s-1950s, Cahiers du monde russe, in M. Galeotti (Ed.),
Russian and Post-Soviet Organised Crime (2002), at p. 515).
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lis erT-erTi Taviseburebaa misi avtoriteti kriminalur rgolebSi, rome-
lic reputaciazea dafuZvnebuli. amrigad, mocemul teritoriaze fizikurad
yofna erTmniSvnelovnad ar  aris kriminaluri xelmZRvanelebis Zalaufle-
bisa da avtoritetis ganmsazRvreli faqtori. amis sanacvlod, kriminalur
xelmZRvanelebs Soris komunikaciisa da pozitiuri sazogadoebrivi ganwyo-
bis kargad ganviTarebuli qseli uzrunvelyofs maT gavlenas kriminalur sam-
yaroze. zogadad, kriminaluri samyaros efeqturi xelmZRvanelobis Sesanar-
Cuneblad „kanonierma qurdebma“ unda Seasrulon ori ZiriTadi funqcia: (1)
informaciuli funqcia (es moicavs konkretul individebsa da movlenebze
informaciis Segrovebas, analizsa da Sefasebas); (2) organizaciuli funqcia
(sxvadasxva specifikuri aqtivobis dagegmva da pasuxismgeblobis delegire-
ba kriminaluri samyaros sxva wevrebze); (3) normatiul-regulaciuri funqcia
(igulisxmeba kriminaluri ideologiis gavrceleba, kriminaluri cxovrebis
romantizireba, axalgazrdebis gamozrda, kriminalur wreebSi „qurduli ka-
nonis“ dacva); (4) gadawvetilebis miRebis funqcia _ (sxva kavSirSi myofi kri-
minaluri jgufebis saqmianobis koordinireba da marTva, maT Soris: saxlebis
mZarcvelebis, reketiorebis, yaCaRebis, jibis qurdebis, manqanis gamtaceb-
lebis, adamianebis gamtaceblebis).  amas garda, „kanonieri qurdis“ erT-erTi
yvelaze mniSvnelovani amocanaa kriminaluri samyaros erTiani monetaruli
fondis „saerTos“, anu e.w. „obSiakis“ administrireba. unda aRiniSnos, rom „ka-
nonier qurdebs“ ara marto kriminalur wreebSi hqondaT avtoriteti da axor-
cielebdnen kontrols, aramed sazogadoebis sxvadasxva seqtorzec, zoga-
dad. warsulSi isini miCneuli iyvnen pativsacem, socialur avtoritetebad
da maT xSirad iyenebdnen davebis gadawyvetis mizniT. simdidrisa da avtori-
tetis gamo, isini axalgazrdebisTvis iqcnen misabaZ adamianebad. socialur
da kriminalur elitebs Soris gadakveTa da kavSiri xSirad saxeldeba „kano-
nieri qurdebis“ institutis erT-erTi TvalsaCino Taviseburebad2 .

jer kidev sabWoTa droidan moyolebuli, yvela am movlenam siRrmiseuli gav-
lena moaxdina saqarTvelos samoqalaqo sazogadoebaSi kriminaluri Zalebis
struqturis formirebasa da cixis samyaroze. amas garda, qarTveli „kanonie-
ri qurdebi“ iTvlebodnen erT-erT yvelaze Zlier da gavlenian eTnikur jgu-
fad sabWoTa kavSiris mTlian kriminalur elitaSi (statistikuri Tvalsaz-
risiT, qarTveli „kanonieri qurdebi“ Seadgendnen mTlianad kriminaluri bo-
sebis 31.6%-s da iyvnen pirvelni yvelaze didi eTnikuri jgufis _ rusi „kano-
nieri qurdebis“ Semdeg). qarTveli „kanonieri qurdebis“ mier miRebul gadaw-
yvetilebebs tradiciulad gansakuTrebuli wona hqonda imave donis, an uf-
ro dabal safexurze myofi kriminalebisTvis. 1985 wels saqarTvelos komu-
nisturi partiis centralurma komitetma samarTaldamcav organoebs daava-
la, daewyoT sadamsjelo RonisZiebebi „kanonieri qurdebis“ winaaRmdeg. cen-
tralurma komitetma, xazi rom gaesva am misiis mniSvnelobisTvis, naTeli ga-
xada, rom is oficialuri pirebi, vinc ver Seasrulebdnen maTze dakisrebul
davalebas, miiCneodnen samarTaldamrRvevebad da maT mimarT gatardeboda
Sesabamisi RonisZiebebi. 1986 wlisTvis daakaves 52 qarTveli „kanonieri qur-
di“. Tumca, erovnulma sasamarTlobma daadgines yvelaze msubuqi sasjelebi,
rac ki SesaZlebeli iyo. es nawilobriv aixsna organizebuli danaSaulis efeq-

2 bibliografia: Joseph D. Serio and V. S. Razinkin, Thieves Professing the Code: The Traditional Role of “Vory v
Zakone” in Russia’s Criminal World and Adaptations to a New Social Reality, Low Intensity Conflict & Law Enforcement;
L. Shelley, Post-Soviet Organised Crime and the Rule of Law, 28 J. Marshall L. Rev. 827 1994-1995, at p. 827; Sharon
A. Melzer, Russian and Post-Soviet Organised Crime, by Mark Galeotti (Ed.), Book Review, International Criminal
Justice Review.
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turi sisxlissamarTlebrivi devnisTvis mniSvnelovani samarTlebrivi safuZ-
vlebis ararsebobiT (im droisTvis ar arsebobda kanoni, romelic krZalavda
kriminalur avtoritetad yofnis faqts). Sesabamisad, 4 „kanonier qurds“ aRek-
veTa Tavisufleba probaciis wesebis darRvevisTvis, 9 _ mawanwalobisa da „pa-
razituli cxovrebis stilis“ sxva formebisTvis, 14 _ cecxlsasroli iaraRi-
sa da sabrZolo masalis aralegaluri mflobelobisa da  SenaxvisTvis, 19 _
narkotikebiT vaWrobisTvis da danarCeni 6 „kanonieri qurdi“ daapatimres
sxvadasxva msubuqi xasiaTis danaSaulisTvis. nebismier SemTxvevaSi mainc rTu-
li iyo dapatimrebuli „kanonieri qurdebis“ saqmianobisTvis xelis SeSla, rad-
gan maT advilad SeeZloT gaegrZelebinaT kriminaluri samyaros marTva sak-
nebidan3 .

sasamarTlos Sefaseba konvenciis me-7 muxlis savaraudo
darRvevaze

momCivani daobda, rom sisxlis samarTlis kodeqsis 2231-e muxli ar iyo zusti
da sakmarisad naTeli imisTvis, raTa Seefasebina, ra saxis qmedeba SeiZleba
CaiTvalos kriminaluri samyaros wevrobasTan kavSirad da Sesabamisad, das-
jadad. igi daeyrdno konvenciis me-7 muxls, romelic Sesabamis nawilSi Sem-
degnairad ikiTxeba:

„1. aravin SeiZleba braleulad iqnes miCneuli raime danaSaulSi iseTi moqme-
debis an umoqmedobis gamo, romelic ar warmoadgenda danaSauls erovnuli
an saerTaSoriso samarTlis mixedviT im dros, rodesac igi Caidines.“

xelisuflebam, mimarTa ra relevanturi sociosamarTlebrivi kvlevebis
vrcel bibliografias, moiwvia sasamarTlo, raTa mxedvelobaSi mieRo „qur-
duli samyaros“ socialuri fenomeni, romelsac marTaven mafiis titulovani
bosebi. isini saqarTveloSi cnobili iyvnen rogorc „kanonieri qurdebi“. maT
xazi gausves, rom amgvari kriminaluri bosebis araformaluri avtoriteti
farTod gascda danaSaulebriv samyaros da aseve abinZurebda sazogadoeb-
rivi cxovrebis mraval sferos. Sesabamisad, axalgazrdebi cdilobdnen dam-
sgavsebodnen kriminalur avtoritetebs. `qurduli samyaros~ zogierTi war-
momadgeneli maRali Tanamdebobis mqone sajaro moxelezec ki cnobili iyo.
isini TanamSromlobdnen da mxars uWerdnen am avtoritetebs da amis sanac-
vlod finansur mxardaWeras iRebdnen biznes wreebidan „Semowirulobis“ sa-
xiT.  am gaumarTlebelma gavlenam, sxva sakiTxebTan erTad, gamoiwvia „kano-
nieri qurdebis“ mier cixeebis totaluri kontroli. daSinebebiT, iZulebiTa
da kooperirebiT kriminalur avtoritetebs hqondaT usazRvro gavlena sxva
patimrebsa da cixis oficialur personalize, xolo maT mier dadgenili wese-
bisadmi daumorCileblobas, maT Soris e.w. „obSiakSi“ wvlilis Seutanlobas,
SeeZlo gamoewvia metad sastiki sasjeli, sikvdilic ki.

xelisuflebam ganacxada, rom mravali wlis ganmavlobaSi ar mimdinareobda
realuri brZola „kanonieri qurdebis“ normebsa da maT danaSaulebriv sindi-
katebTan, vinaidan ar arsebobda saerTo politikuri neba. mxolod 2003 wlis

3 bibliografia: v. devis nordini da g. Rlonti, kanonieri qurdebi da kanonis uzenaesoba
saqarTveloSi, saerTaSoriso urTierTobebis kavkasiuri mimoxilva, Vol.1 (1) _ 2006; l.i. Seli,
post-sabWoTa organizebuli danaSauli, problema da reaqcia, evropuli Jurnali
sisxlissamarTlebriv politikasa da kvlevaze, Vol.3-4, gv.8.
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noemberSi xelisuflebis cvlilebis Semdgom daiwyo saxelmwifom samarTleb-
rivi da sxva xasiaTis zomebis miReba, romlebic miznad isaxavda kriminaluri
avtoritetebis ZalauflebasTan brZolas. kerZod, 2005 wlis 20 dekembers sa-
qarTvelos sisxlis samarTlis kodeqss daemata 2231-e muxli, romelic das-
jadad acxadebda or gansxvavebul sisxlissamarTlebriv danaSauls _ (i) „qur-
duli samyaros“ wevroba da (ii) „kanonier qurdad“ yofna. am danaSaulebis kri-
minalizacia dafuZnebuli iyo saxelmwifo organoebis safuZvlian codnaze
„kanonieri qurdebis“ institutis specifikuri maxasiaTeblebisa da „qurdu-
li samyaros“ sxvadasxva qcevis wesebis Sesaxeb. magaliTad, 2231-e muxli miz-
nad isaxavda gamoevlina sazogadod aRiarebuli fenomeni, romlis mixedvi-
Tac  „kanonier qurdebs“ piradad TviTon ar hqondaT danaSauli Cadenili, mag-
ram organizebas uwevdnen sxvadasxva danaSaulebriv qmedebas kriminaluri
sindikatebis saSualebiT, romlebic maTi pirdapiri Tu arapirdapiri subor-
dinaciis qveS moqmedebdnen. „qurdebis“ Zalauflebis erT-erTi yvelaze aR-
saniSnavi maxasiaTebeli iyo maT reputaciaze dafuZnebuli avtoriteti dana-
Saulebriv wreebSi, rac gulisxmobda imas, rom maSinac ki, rodesac isini fi-
zikurad ar imyofebodnen qveyanaSi, mainc SeeZloT erTguli kriminalebis
qselis meSveobiT safrTxe SeeqmnaT sajaro wesrigisTvis.

xelisuflebam aseve  ganacxada, rom 2005 wlis 20 dekembris cvlilebas sis-
xlis samarTlis kodeqsSi Tan axlda oficialuri ganmartebiTi memorandumi,
romelic samarTlebrivi cvlilebis dasabuTebasTan erTad waradgenda am da-
naSaulebis Semadgenel nawilebsac (Semadgenlobas).

amas garda, cvlileba warmoadgenda ufro farTo sakanonmdeblo paketis mxo-
lod erT-erT elements, romelic miznad isaxavda kriminaluri sindikatebis
winaaRmdeg brZolis gaZlierebas. kanonmdeblobis sxva nawili, romelic mi-
Rebul iqna imave dRes, iyo kanoni organizebul danaSaulsa da reketze, rom-
lis me-3 Tavi srulyofilad ganumartavda sazogadoebas imgvari terminebis
mniSvnelobas, rogoricaa: „qurduli samyaro“, „qurduli samyaros wevroba“,
„davebis gadawyveta kanonieri qurdis avtoritetis gamoyenebiT“, „kanonieri
qurdoba“ da a.S. 2005 wlis 20 dekembris sakanonmdeblo paketiT, saqarTvelos
saxelmwifos SeeZlo sisxlissamarTlebrivi devna daewyo da brali waeyene-
bina 180-ze meti kriminaluri avtoritetisTvis, romelTagan 20 msjavrdebul
iqna „kanonieri qurdobisTvis“. amas garda, zogierTma yvelaze Zlierma „ka-
nonierma qurdma“ SeZlo saqarTvelodan gaqceva. maT TavSesafari hpoves an
ruseTis federaciasa da ukrainaSi, an dasavleT evropis qveynebSi. yvelaze
mniSvnelovani Sedegi, rac am antikriminalur kampanias mohyva, iyo progresi
kriminaluri avtoritetebis sazogadoebaze farTo socialuri gavlenis aR-
mofxvrasa da maTi privilegiuri socialuri mdgomareobis ganadgurebaSi.

Sesabamisad, xelisufleba daobda, rom zemoxsnebuli 2005 wlis 20 dekembris
sakanonmdeblo paketi iyo sakmarisze meti, raTa momCivans naTeli warmodge-
na hqonoda, rom misi „qurdul samyarosTan“ siaxlove aucileblad gamoiwvev-
da sisxlissamarTlebriv pasuxismgeblobas 2231-e muxlis safuZvelze da aqe-
dan gamomdinare, Tavisi qmedebebi Sesabamisad unda daeregulirebina.

pasuxad momCivanma axali argumentebis wardgenis gareSe gamoTqva ukmayofi-
leba xelisuflebis poziciis mimarT da gaimeora, rom mas ar SeeZlo winaswar
ganesazRvra, Tu misi romeli qmedeba gamoiwvevda pasuxismgeblobas sisxlis
samarTlis kodeqsis 223(1) muxlis farglebSi. igi  daobda, rom ar icoda, Tu
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ras niSnavda mcnebebi „qurduli samyaro“ an  „davebis gadawyveta kanonieri
qurdis avtoritetis gamoyenebiT“.

konvenciis me-7 muxlis §1 scdeba sisxlis samarTlis braldebulis sazianod
retrospeqtiulad gamoyenebis akrZalvas. igi aseve ufro zogadad adgens
princips, rom mxolod kanoni gansazRvravs danaSauls da awesebs sasjels. ro-
desac igi krZalavs arsebuli danaSaulebis farglebis im qmedebebze gavrce-
lebas, romlebic adre ar iyo sisxlissamarTlebrivi danaSaulebi, amave dros
adgens im princips, rom sisxlis samarTali ar unda ganimartos farTod, bral-
debulis sazianod, magaliTad, analogiiT. aqedan gamomdinare, danaSaulebi
da Sesabamisi sasjelebi kanoniT naTlad unda iyos gansazRvruli. es moTxov-
na  Sesrulebulia maSin, rodesac pirs Sesabamisi debulebis teqstidan SeuZ-
lia icodes, an Tu saWiroa sasamarTlom ganumartos, ra qmedebebi da umoqme-
dobebi gamoiwveven mis sisxlissamarTlebriv pasuxismgeblobas. rodesac sa-
ubaria „samarTalze“, me-7 muxli gulisxmobs zustad im mniSvnelobas, romel-
sac konvencia  sxvadasxva SemTxvevaze iyenebs. es aris mniSvneloba/koncef-
cia, romelic moicavs rogorc normatiul, ise precedentul samarTals da
gulisxmobs Tvisebriv moTxovnebs, maT Soris xelmisawvdomobasa da ganWvre-
tadobas4 .

im principiT, rom samarTali unda iyos zogadi gamoyenebis, sakanonmdeblo
aqtebi yovelTvis zusti ar aris. es niSnavs, rom bevri kanoni formulirebu-
lia iseTi terminebiT, romlebic umetesad bundovania da maTi interpreta-
cia da gamoyeneba damokidebulia praqtikaze. Sesabamisad, nebismieri samar-
Tlis sistemaSi ramdenadac naTlad ar unda iyos Camoyalibebuli samarTleb-
rivi debuleba, maT Soris _ sisxlissamarTlebrivi normebi, SesaZloa, gardu-
valad arsebobdes sasamarTlo ganmartebis elementis aucilebloba, sadavo
sakiTxebis ganmartebisa da Secvlil garemoebebTan adaptaciis saWiroeba. ma-
Sin, roca samarTlebrivi gansazRvruloba uaRresad sasurvelia, mas SeiZle-
ba mohyves gadaWarbebuli sixiste da samarTalma unda SeZlos fexi auwyos
cvalebad garemoebebs. kanonma SesaZloa, mainc daakmayofilos „ganWvreta-
dobis“ moTxovna iq, sadac pirma unda gamoiyenos Sesabamisi samarTlebrivi
daxmareba, raTa is Sedegebi, rac SesaZloa, ganxorcielebul qmedebas moh-
yves, Seafasos im xarisxiT, rac gonivrulia arsebul garemoebebSi5 .

winamdebare saqmes rom davubrundeT, sasamarTlo aRniSnavs, rom momCivans
brali edeboda „qurduli samyaros“ wevrobaSi sisxlis samarTlis kodeqsis
2231-e muxlis safuZvelze. amgvarad, mxareTa Soris davis arsi mdgomareobs
imaSi, iyo Tu ara am konkretuli danaSaulis mniSvneloba naTeli da sakmari-
sad ganWvretadi, raTa momCivans SesZleboda Tavisi qmedebebis winaswar da-
regulireba.

sasamarTlo miuTiTebs, rom „qurduli samyaros“ wevroba, danaSauli, rome-
lic gaTvaliswinebulia sisxlis samarTlis kodeqsis 2231-e muxliT, mWidrod
aris dakavSirebuli „kanonier qurdad“ yofnis danaSaulTan. es ukanaskneli
sisxlissamarTlebrivad idevneba imave muxlis me-2 paragrafiT. orive asaxavs

4 ix.: Cantoni v. France, 15 November 1996, §29, ganCinebebisa da gadawyvetilebebis angariSi 1996 V; Coëme
and Others v. Belgium, nos. 32492/96, 32547/96, 32548/96, 33209/96 da 33210/96, §145, ECHR 2000 VII; da Sud
Fond S.r.l. and Others v. Italy, no. 75909/01, §§107 da 108, 2009 wlis 20 ianvari)

5 Achour v. France [GC], no. 67335/01, § 54, ECHR 2006 IV, Huhtamäki v. Finland, no. 54468/09, § 44, 6 March 2012
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kargad cnobil organizebul danaSauls, romlis mimarTac saqarTvelos par-
lamentma 2005 wlis 20 dekembers miiRo farTo sakanonmdeblo paketi, raTa
gaZlierebuliyo brZola amgvari danaSaulebrivi sindikatebis winaaRmdeg. sa-
samarTlos yuradReba manamde eqceoda am saSiSi kriminaluri sazogadoebis
funqcionirebas da mis SurismaZiebel kanonebs saqarTvelos cixis seqtoris
konteqstSi6 . axla, winamdebare saqmis konteqstSi, sasamarTlos winaSe deta-
lurad iqna axsnili mravali sociosamarTlebrivi kvlevis Sedegebi, romle-
bic „qurduli samyaros“ danaSaulebrivi institutis qarTul sazogadoebaze
gavlenas exeboda. Sedegad, gaavlo ra paraleli sxva, aRiarebul socialur
parazitebTan, romlebsac warmoadgenen mafiis tipis organizaciebi7 , sasa-
marTlo miuTiTebs im logikaze, romelic arseboda mopasuxe saxelmwifos
2005 wlis 20 dekembris gadawyvetilebaSi, rom Seeqmna samarTlebrivi safuZ-
veli, raTa ufro efeqturad ebrZola danaSaulebriv qmedebebTan.

marTlac, Sesabamisi kvlevebi aCvenebda, rom „qurduli samyaros“ arseboba
da funqcionireba 2005 wlis 20 dekembris antikriminaluri sakanonmdeblo
paketis miRebamde didi xniT adre abinZurebda ara marto cixis seqtors, ara-
med aseve mTlianad sazogadoebas saqarTveloSi, maT Soris, mis yvelaze mow-
yvlad wevrebs, kerZod, axalgazrdebs. am kvlevebisa da xelisuflebis gan-
cxadebebis mxedvelobaSi miRebiT, sasamarTlo aRniSnavs, rom es danaSauleb-
rivi fenomeni imdenad Rrmad iyo sazogadoebaSi gamjdari da „kanonieri qur-
debis“ socialuri avtoriteti imdenad didi iyo, rom sazogadoebis Cveuleb-
rivi wevrebisTvis mcnebebi _ „qurduli samyaro“, „kanonieri qurdi“, „davebis
gadawyveta kanonieri qurdis avtoritetis gamoyenebiT“, „obSiaki“ da a.S. iyo
sayovelTaod cnobili da gasagebi iyo.

Sesabamisad, sasamarTlo adgens, rom 2005 wlis 20 dekembers ori axali dana-
Saulis wardginebiT (“qurduli samyaros wevroba“ da  „kanonieri qurdoba“),
saqarTvelos kanonmdeblobam moaxdina mxolod am cnebebis da danaSauleb-
riv („qurdul“) subkulturasTan dakavSirebuli qmedebebis kriminalizacia,
romelTa zusti mniSvneloba ukve isedac kargad iyo cnobili farTo sazoga-
doebisTvis. sainteresoa isic, rom saqarTvelos kanonmdeblobam gadawyvita
sasaubro enis SenarCuneba am danaSaulebis samarTlebrivi aRwerisas. sasamar-
Tlos azriT, es miznad isaxavda imis uzrunvelyofas, rom axlad kriminali-
zebuli danaSaulebis arsi sazogadoebas ufro advilad gaego. amdenad, sasa-
marTlo ver daarwmuna momCivnis mcdelobebma, rom Tavi warmoedgina im pi-
rad, romlisTvisac kriminalur subkulturasTan dakavSirebuli mcnebebi
sruliad ucxo iyo, gansakuTrebiT imas Tu gaviTvaliswinebT, rom igi aSka-
rad sapirispiros varaudobda SidasamarTlebrivi gamoZiebis winaSe micemul
CvenebebSi. amgvarad, momCivanma aRniSna, rom man icoda, rom a.k. iyo „kanonie-
ri qurdis“ gansakuTrebuli statusis matarebeli da rom, zogadad, misi az-
riT, „kanonieri qurdi“ iyo „alal-marTali adamiani“. amas garda, rodesac igi
stumrobda Tavis dapatimrebul nacnobs, „kanonier qurdad“ „monaTvlis“ kan-
didats, momCivanma, finansuri sakiTxebis ganxilvasTan erTad, romlebic qur-
duli samyaros „obSiakis“ marTvas exeboda, aseve gamoxata mosazrebebi, rom-
lebic aSkarad adasturebdnen mis interess Sesabamisi kriminaluri subkul-
turisa da „qurduli samyaros“ mimarT da mis mier im specifikuri kanonebis
gagebas, romlebic am samyaroSi moqmedebdnen. amas garda, rodesac sakuTari

6 ix.: cincaZe saqarTvelos winaaRmdeg, no. 35403/06, §§61, 66-69 da 87-92, 2011 wlis 15 Tebervali
7 ix.: magaliTisTvis Raimondo v. Italy, 1994 wlis 22 Tebervali, §30, seria A no. 281-A
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nebasurviliT CaerTo ori piraduli davis gadawyvetaSi, momCivans ar uyoy-
mania gamoeyenebina sakuTari, rogorc qurduli samyaros ufrosi wevris, av-
toriteti da Tavisi ufrosis, titulovani „kanonieri qurdis“ a.k.-s avtori-
teti, rogorc damajerebeli saSualeba.

rac mTavaria, sasamarTlo adgens, rom 2231-e muxlis sisxlis samarTlis ko-
deqsisTvis damateba, romelic aSkarad ukanonod acxadebda qurdul samya-
rosTan dakavSirebul or damoukidebel danaSauls, iyo 2005 wlis 20 dekem-
bers miRebuli ufro farTo sakanonmdeblo paketis mxolod nawili, romlis
mizani iyo organizebul danaSaulTan brZolis gaZliereba. kanonmdeblobis
meore mniSvnelovani nawili, romelic imave dRes iqna miRebuli, iyo kanoni
organizebuli danaSaulisa da reketis Sesaxeb, romlis me-3 seqcia  gasagebad
uxsnida sazogadoebas amgvari, ukve sasaubro enaSi damkvidrebuli, termine-
bis mniSvnelobas. es terminebia: „qurduli samyaro“, „qurduli samyaros wev-
ri“, „saqmis garCeva kanonieri qurdis avtoritetis gamoyenebiT“, „kanonieri
qurdoba“ da a.S. Sesabamisad, sasamarTlo adgens, rom 2231-e muxli, zemoxse-
nebuli organizebuli danaSaulisa da reketis Sesaxeb kanonis me-3 seqcias-
Tan erTad aRebuli, moicavda ori sisxlissamarTlebrivi danaSaulis yvela
Semadgenel elements, romelic kavSirSi iyo „qurduli samyaros“ funqcioni-
rebasTan.

aqedan gamomdinare, sasamarTlo adgens, rom  2005 wlis 20 dekembris Semdeg
„qurduli samyaros“ wevrobis danaSaulis kriminalizebiT, momCivans aTwle-
ulebis ganmavlobaSi „qurduli samyaros“ subkulturaze sayovelTao cod-
nis safuZvelze Tu ara, organizebuli danaSaulisa da reketis Sesaxeb kano-
nis me-3 seqciaze an Sesabamisi samarTlebrivi daxmarebis Sedegad  advilad
SeeZlo winaswar gaeTvaliswinebina, Tu misi romeli qmedeba gamoiwvevda sis-
xlissamarTlebriv pasuxismgeblobas sisxlis samarTlis kodeqsis 2231 §1 mux-
lidan gamomdinare.

amdenad, konvenciis me-7 muxli ar darRveula.

momCivani miuTiTebs konvenciis me-6 muxlis §§1 da 3, aseve me-8 da me-10 mux-
lebze da aseve daobs mis winaaRmdeg warmoebuli sisxlis samarTlis saqmis
Sedegebze, da acxadebs, rom igi aris udanaSaulo.

arsebuli yvela masalis gaTvaliswinebiTa da imdenad, ramdenadac es saCiv-
rebi eqceva uflebamosilebis farglebSi, sasamarTlo adgens, rom ver aRmo-
aCina konvenciiTa da misi damatebiTi oqmebiT daculi uflebebisa da Tavi-
suflebebis raime saxiT darRveva. amdenad, saCivris es nawili ar unda iqnes
ganxiluli, radgan aSkarad dausabuTebelia, konvenciis 35-e muxlis §§3 da 4-
is Sesabamisad.

zemoaRniSnulis safuZvelze sasamarTlo erTxmad

1. acxadebs konvenciis me-7 muxlis farglebSi saCivars _ dasaSvebad da gan-
cxadebis danarCen nawils _ dauSveblad;

2. adgens, rom konvenciis me-7 muxli ar darRveula.
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beReluri da sxvebi saqarTvelos winaaRmdeg

Case of Begheluri and Others v. Georgia (N28490/02)

2002 wlis 22 ivliss saqarTvelos 99-ma moqalaqem ganacxadiT mimarTa stras-
burgSi adamianis uflebaTa evropul sasamarTlos, adamianis uflebaTa da Zi-
riTad TavisuflebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2014 wlis 7 oqtombers  strasburgis sasamarTlom ganixila saCivari
(#28490/02) da daadgina:

1. dairRva konvenciis me-3 muxli rogorc calke, aseve me-14 muxlTan er-
Toblivad 32 momCivnis mimarT, araadamianuri da damamcirebeli mop-
yrobis gamo;

2. dairRva konvenciis me-3 muxli rogorc calke, aseve me-14 muxlTan er-
Toblivad 46 momCivnis mimarT xelisuflebis warmomadgenelTa mxri-
dan momCivnebis mimarT araefeqturi gamoZiebis Catarebis gamo;

3. dairRva konvenciis me-9 muxli rogorc calke, aseve me-14 muxlTan er-
Toblivad 88 momCivnis mimarT.

saqmis faqtobrivi garemoebebi

strasburgis adamianis uflebaTa evropul sasamarTlos saCivriT mimarTa sa-
qarTvelos 99-ma moqalaqem, romelTagan yvela, garda erTi momCivnisa, aris
ieRovas mimdevari. isini amtkicebdnen, rom 2000-2001 wlebSi maT mimarT gan-
xorcielda farTomasStabiani religiuri devna da Zaladoba.

savaraudo devna da Zaladoba moicavda ieRovas mowmeTa mimarT fizikuri da
verbaluri Zaladobis 30-mde epizods. kerZod, 2000 wlis seqtemberSi, ieRo-
vas 700-mde mowmis Sexvedra, romelic gaimarTa dasavleT saqarTvelos erT-
erT sofelSi, ori momCivnis sakuTrebaSi arsebul teritoriaze, CaSala po-
liciam. momCivnebis TqmiT, policiis oficrebma gaxsnes cecxli, daangries
saxli da scemes ramdenime momCivans. sxva momCivnebma ganacxades, rom maT
Seuracxyofa miayenes adamianTa garkveulma jgufebma, rodesac isini zeimod-
nen TavianT religiur dResaswauls erT-erT kerZo saxlSi, stumrobdnen kon-
gregacias (Sekrebebs), anda avrcelebdnen religiuri Sinaarsis literatu-
ras quCebSi. rac Seexeba 2000 wlis seqtemberSi gamarTul Sexvedras, isini,
vinc miemgzavrebodnen dasaswrebad, gaaCera policiam sakontrolo-gamSveb
punqtebze da xeli SeuSala maT Sexvedraze Camosvlas. amave dros, policiam
neba darTo qarTuli marTlmadidebluri eklesiis mrevls, avtobusiT ganeg-
rZo gza im qalaqis mimarTulebiT, sadac aRniSnuli Sexvedra unda gamarTu-
liyo. marTlmadidebluri eklesiis mrevlis am jgufma SemdgomSi CaSala ie-
Rovas mowmeTa Sexvedra, daarbia religiuri kuTxe da scema damswreebs.

ieRovas mowmeebze mravali Tavdasxma Caidina qarTuli marTlmadidebluri
eklesiis yofili mRvdlis _ mama basilis mrevlma. gansakuTrebiT, 2000 wlis
16 da 17 agvistos marTlmadidebeli mrevlis didma jgufma SeaRwia Tbilisis
sasamarTlo darbazSi, sadac ieRovas ori mowmis winaaRmdeg ixileboda sis-
xlis samarTlis saqme. isini Tavs daesxnen rogorc momCivnebs (ramdenime maT-
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gans), aseve Jurnalistebs da sasamarTlo sxdomis damkvirveblebs, xolo Za-
ladobis iaraRad gamoiyenes xis grZeli jvrebi. aRsaniSnavia, rom isini arc
mosamarTlem da arc usafrTxoebis personalma ar gaaCeres. Tavdasxma gadai-
Ro da gaaSuqa orma satelevizio arxma.

momCivnebma 160-mde saCivari Seitanes sagamoZiebo organoebSi. isini amtki-
cebdnen, rom zogierTi Tavdasxma mimdinareobda an policielebisa da xeli-
suflebis sxva warmomadgenelTa uSualo monawileobiT, anda maTi wamqezeb-
lobiTa da xelSewyobiT, Tumca maTi Civili uSedegod dasrulda. mxolod ram-
denime saqmeze miiRes momCivnebma werilobiTi pasuxi. umravles SemTxvevaSi
momCivnebi asCivrebdnen generaluri prokuraturis sagamoZiebo samsaxuris
warmomadgenlebis umoqmedobas, rasac ar mohyolia raime adekvaturi Sede-
gi. sam saqmeSi momCivnebma SeZles sakiTxis uzenaes sasamarTlomde mitana, mag-
ram maTi saCivari dauSveblad iqna cnobili.

sxvadasxva saerTaSoriso da arasamTavrobo organizaciam, gaeros adamianis
uflebaTa umaRlesma komisarma da saerTaSoriso amnistiam, araerTxel ga-
nacxades, rom 2000-2001 wlebSi ieRovas mowmeebs saqarTveloSi sdevnidnen
konkretuli adamianebi da marTlmadideblebi, romelTa umravlesoba iyo ma-
ma basilis mrevli, xolo saxelmwifos Sesabamisi organoebis warmomadgenle-
bi ver uzrunvelyofdnen Zaladobis aRekveTas.

konvenciis me-3 muxlze dayrdnobiT momCivnebi Ciodnen, rom maT mimarT xor-
cieldeboda farTomasStabiani, religiurad motivirebuli Zaladoba, xolo
saqarTvelos xelisuflebam saerTod ver SeZlo aRekveTa es agresia, SeeCe-
rebina an gamoesworebina, vinaidanuari Tqva momCivnebis saCivrebze Caetare-
bina jerovani da efeqturi gamoZieba.

amas garda, konvenciis me-9 muxlze dayrdnobiT momCivnebi Ciodnen, rom xe-
lisuflebis warmomadgenlebma ver uzrunvelyves maTi dacva Zaladobisgan,
ver uzrunvelyves aseve daesajaT is pirebi, romlebic pasuxs agebdnen maTi
religiuri msaxurebis usafrTxod da Tavisuflad Catarebaze da is pirebic,
romlebic am saqmianobaSi ieRovas mowmeebs xels uSlidnen.

da bolos, konvenciis me-14 muxlze dayrdnobiT, me-3 da me-9 muxlebTan er-
Toblivad, momCivnebi Ciodnen, rom maT mimarT gamovlenili Zaladoba, iseve
rogorc xelisuflebis mier damnaSaveTa xelSewyoba, gamowveuli iyo maTi re-
ligiuri mrwamsiT.

sasamarTlos Sefaseba

sasamarTlom 11 momCivnis ganacxadi dauSveblad cno im motiviT, rom maT ver
warmoadgines raime mtkicebuleba, rac daadasturebda maT mimarT arasaTa-
nado mopyrobis faqts; ar iyo maTi vinaoba naTlad garkveuli; an maT ver da-
icves sasamarTloSi saCivris Setanis eqvsTviani vada, rogorc amas konvenci-
is 35-e muxli iTvaliswinebs.

konvenciis me-3 muxlis darRvevaze

sasamarTlom SeniSna, rom is incidentebi, romelTa Taobazec momCivnebi Ci-
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odnen, arsebiTad gansxvavdeba Zaladobis masStabebiTa da saxelmwifo moxe-
leTa savaraudo monawileobiT. yvela incidenti erTmaneTis msgavsi iyo, Tum-
ca am yvelafers Tan sdevda SiSis SegrZneba, tanjva da damcireba, rasac mom-
Civnebi savaraudod ganicdidnen.

sasamarTlom 32 momCivnis mimarT daadgina konvenciis me-3 muxlis darRveva,
maT mimarT ganxorcielebuli sastiki mopyrobis gamo. am momCivnebma warmo-
adgines konkretuli mtkicebulebebi (zogierT saqmes videofiric erTvoda),
Tu rogori sastiki formebiT xorcieldeboda maTze Tavdasxma, rac saqar-
Tvelos mTavrobas ar gausaCivrebia. aRniSnul saqmeebze sasamarTlom daas-
kvna: gonivrul eWvs miRma dadginda, rom momCivnebis mimarT ganxorcielda
fizikuri Zaladoba an/da uxeSi mopyroba da damcireba, Zaladobrivi Tavdas-
xmebis konteqstSi.

yvela am saqmeSi, policiam araferi moimoqmeda Zaladobis aRsakveTad. zogi-
erT saqmeSi saxelmwifo moxeleebi uSualod iyvnen Zaladobis monawileni.
kerZod, momCivnebma warmoadgines Sinagan saqmeTa saministros samxareo ofi-
sis mier Sedgenili dokumenti, romliTac gamoaSkaravda 2000 wlis seqtem-
berSi dasavleT saqarTvelos erT-erT sofelSi ieRovas mowmeTa krebis Ca-
tarebis CaSlis gegma. saqarTvelos mTavrobas ar gauprotestebia da eWvqveS
ar dauyenebia am dokumentis validuroba da xandazmuloba. ufro metic, rac
Seexeba sxvadasxva momCivanze Tbilisis saqalaqo sasamarTloSi Tavdaxsmas,
sasamarTlom aRniSna, rom sadavo sasamarTlo ganxilvebi exeboda ieRovas ori
mowmis mimarT aRZrul, kargad cnobil sisxlis samarTlis saqmes. imis miuxe-
davad, rom xelisuflebisTvis kargad iyo cnobili saqmis sensitiuroba da Za-
ladobrivi konfrontaciis SesaZlebloba, mainc ar miiRo usafrTxoebis Se-
sabamisi zomebi. Tavis mxriv, incidentis dros, mosamarTle da usafrTxoebis
personali arc ki Careulan, rom SeeCerebinaT dapirispireba.

rac Seexeba 29 momCivanTan dakavSirebul saqmeebs, romlebSic warmodgenili
iyo maT mimarT ganxorcielebuli devnisa da Seuracxyofis faqtebi, sasamar-
Tlom ar daadgina konvenciis me-3 muxlis darRveva. sasamarTlom SeniSna: mi-
uxedavad imisa, rom incidenti gansakuTrebiT aSkara religiuri devnis niS-
nebiT wuxlis safuZvels iZleoda, momCivnebs ar warmoudgeniaT faqtebi, rom-
lebic daadasturebda maT mimarT im xarisxis fizikur Tu emociur Zalado-
bas, rac konvenciis me-3 muxlis daculobis farglebSi xvdeba.

amas garda, sasamarTlom mraval saqmeSi daaskvna, rom ar darRveula konven-
ciis me-3 muxli im momCivnebTan mimarTebiT, romlebic gadarCnen incidente-
bis dros da ar miiRes raime dazianeba, radgan religiuri Sekrebebis dros
isini daculni iyvnen blok-postebiT. da bolos, sasamarTlom ar daadgina kon-
venciis me-3  muxlis darRveva im momCivnebis mimarT, romlebsac, maTi TqmiT,
kerZo pirebma miayenes Seuracxyofa, magram ver warmoadgines imis damadas-
turebeli raime konkretuli mtkicebulebebi, rom Sesabamisma saxelmwifo mo-
xeleebma icodnen, an unda scodnodaT aRniSnuli Tavdasxmebis Sesaxeb.

konvenciis me-3 muxlis darRvevaze (sastikad mopyroba)

sasamarTlom aRniSna, da mTavrobam es arc gaaprotesta, rom momCivnebma Za-
ladobis amsaxvel savaraudo qmedebebze moiTxoves Sesabamisi reagireba sa-
xelmwifo moxeleebisgan. es ukanaskneli valdebuli iyo, operatiulad See-
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mowmebina informacia da gaetarebina saWiro RonisZiebebi nebismieri samar-
TaldarRvevis aRsakveTad. Tumca, zogierT saqmeze saerTod aranairi gamo-
Ziebac ki ar dawyebula, xolo danarCen SemTxvevebSi igi xarvezebiT mimdina-
reobda. kerZod: iyo mniSvnelovani Seferxebebi, ramdenime kvirisa da Tvee-
bis dagvianebiT xdeboda sisxlis samarTlis saqmis aRZvra; sakvanZo sagamoZi-
ebo moqmedeba, iseTi, rogoricaa savaraudo msxverplebis dakiTxva, xorci-
eldeboda arsebiTi SeferxebiT; ar Catarebula im momCivanTa samedicino eq-
spertiza, romelTa mimarTac ganxorcielda fizikuri Zaladoba; arc savara-
udo damnaSaveebi daukiTxavT. maSinac ki, roca arsebobda sakmarisi mtkice-
buleba saxelmwifo moxeleTa mxridan ZaladobaSi monawileobis Taobaze, ar
gadadgmula raime nabiji maTi identificirebisa da dakiTxvis mizniT. amas gar-
da, momCivnebi ar iyvnen jerovnad CarTulni sisxlissamarTlebriv ganxil-
vebSi. maT umetesobas uari eTqva msxverplis statusis oficialurad miniWe-
baze; xolo isini, visac mieniWa msxverplis statusi, ar iyvnen informirebu-
lebi saqmis msvlelobis Taobaze. da bolos, xelisuflebis warmomadgenleb-
ma ver SeZles daenaxaT momCivnebis mimarT ganxorcielebuli Zaladobis ukan
arsebuli SesaZlo diskriminaciuli motivi. sasamarTlom miiCnia, rom xelmi-
sawvdomi masalebis gaTvaliswinebiT _ saerTaSoriso organoebisa da arasam-
Tavrobo organizaciebis moxsenebebis CaTvliT _ Tavdamsxmelebis mxridan
aseTi diskriminaciuli motivi, kerZo pirebi arian isini Tu saxelmwifo moxe-
leebi, aSkarad momdinareobda im droisaTvis ieRovas mowmeTa mimarT saqar-
TvelSi arsebuli farTod gavrcelebuli crurwmenebisa da Zaladobis mas-
Stabebisgan. es naklovanebebi sakmarisi aRmoCnda sasamarTlosTvis, rom da-
eskvna: saqarTvelos xelisuflebis warmomadgenlebis mxridan ieRovas mow-
meTa mimarT ganxorcielebuli Zaladobis faqtebis adekvatur da efeqtur
gamoZiebaze uari atarebda sistematur xasiaTs. Sesabamisad, am kuTxiT dair-
Rva konvenciis me-3 muxli.

konvenciis me-3 muxlis Taobaze sasamarTlos daskvnebis gaTvaliswinebiT,
romlebic exeba momCivnebis mimarT mopyrobasa da maTi saCivrebis ganxilvas,
sasamarTlom miiCnia, rom saqarTvelos xelisuflebis warmomadgenlebma Seq-
mnes dausjelobis atmosfero, ramac sabolood waaxalisa ieRovas mowmeTa
mimarT Tavdasxmebi mTeli qveynis masStabiT.

konvenciis me-9 muxlis darRvevaze (religiis Tavisufleba)

saqarTvelos mTavrobas ar gauprotestebia momCivnebis gancxadebebi imis Se-
saxeb, rom maT mimarT ganxorcielda Tavdasxmebi da damamcirebeli mopyro-
ba, xolo zogierT maTgans fizikuradac gauswordnen, maTi religiuri mrwam-
sis gamo. Sesabamisad, yvela sadavo incidenti aSkarad warmoadgenda ieRovas
mowmeTa mimarT religiis TavisuflebaSi Carevas. mTavrobam ver warmoadgi-
na momCivnebis uflebebSi Carevis faqtebze raime gamamarTlebeli argumen-
tacia. amas garda, sasamarTlom ukve daadgina, rom zogierTi Tavdamsxmeli
uSualod muSaobda saxelmwifo moxelis Tanamdebobaze. Tumca riskis qveS ar
dgeboda mxolod saxelmwifo moxeleebisa Tu mesame mxaris individualuri
pasuxismgeblobis sakiTxi, aramed ufro metad ar arsebobda adekvaturi rea-
gireba saxelmwifo moxeleebis mxridan ieRovas mowmeTa religiuri aRmsareb-
lobis uflebebSi mravaljerad da farTomasStabian Zaladobriv Carevaze.

Sesabamisad, sasamarTlom miiCnia, rom pasuxismgebelma moxeleebma ver gana-
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xorcieles TavianTi movaleobebi, raTa uzrunveleyoT ieRovas mowmeTa kon-
venciis me-9 muxliT garantirebuli uflebebis dacva, ris gamoc daadgina aR-
niSnuli muxlis darRveva.

konvenciis me-14 muxlis darRveva (diskriminaciis akrZalva) me-3
da me-9 muxlebTan erTad

amas garda, sasamarTlom daadgina me-14 muxlis darRveva me-3 da me-9 muxleb-
Tan mimarTebiT. mis xelT arsebuli masalebis gaTvaliswinebiT, sasamarTlom
dadgenilad miiCnia: Zaladobis sxvadasxva forma, romlebsac mimarTavdnen
saxelmwifo moxeleebi Tu kerZo pirebi, motivirebuli iyo ieRovas mowmeTa
gaerTianebebis mimarT Seuwynarebeli damokidebulebiT; saxelmwifo moxe-
leebis mxridan msgavsi diskriminaciuli midgomebis gamo, efeqturad ver gan-
xorcielda religiurad motivirebuli Zaladobis faqtebis gamoZieba.

samarTliani dakmayofileba (41-e muxli)

sasamarTlom daadgina, rom saqarTvelos mTavrobam TiToeul momCivans kon-
venciis Sesabamisi muxlebis darRvevis SemTxvevaSi unda gadauxados 350 ev-
ro _ aramaterialuri zianis asanazRaureblad, xolo 15000 evro erToblivad
_ xarjebisa da danaxarjebis dasafarad.

zemoaRniSnulis gaTvaliswinebiT, sasamarTlom daadgina:

1. dairRva konvenciis me-3 muxli rogorc calke, aseve me-14 muxlTan er-
Toblivad 32 momCivnis mimarT, araadamianuri da damamcirebeli mopyro-
bis gamo;

2. dairRva konvenciis me-3 muxli rogorc calke, aseve me-14 muxlTan er-
Toblivad 46 momCivnis mimarT xelisuflebis warmomadgenelTa mxridan
momCivnebis mimarT araefeqturi gamoZiebis Catarebis gamo;

3. dairRva konvenciis me-9 muxli rogorc calke, aseve me-14 muxlTan er-
Toblivad 88 momCivnis mimarT.

sasamarTlom gansakuTrebiT aRniSna, rom xelisuflebis Sesabamisi organoe-
bi araefeqturni iyvnen religiurad motivirebuli Zaladobis aRkveTisas. sa-
xelmwifo moxeleebi an uSualod monawileobdnen ieRovas mowmeTa mimarT gan-
xorcielebul TavdasxmebSi, an axalisebdnen kerZo pirebs religiuri erTo-
bis wevrTa mimarT ZaladobaSi. amgvarad, xelisuflebis warmomadgenlebma
Seqmnes dausjelobis klimati, ramac waaxalisa Zaladoba mTeli qveynis mas-
StabiT. amas garda, maT ver uzrunvelyves pasuxismgebeli pirebis mimarT je-
rovani da samarTliani ganxilvebi.
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molaSvili saqarTvelos winaaRmdeg

Sulkhan MOLASHVILI v. Georgia (N39728/04)

2004 wlis 27 oqtombers sulxan molaSvilma ganacxadiT mimarTa strasbur-
gSi adamianis uflebaTa evropul sasamarTlos, adamianis uflebaTa da Zi-
riTad TavisuflebaTa dacvis evropuli konvenciis 34-e muxlis Sesabami-
sad.

2014 wlis 11 marts saqarTvelos mTavrobis warmomadgenelma strasburgis
sasamarTlos mimarTa aRniSnuli saCivris gansaxilvel saqmeTa siidan amo-
ricxvis Taobaze.

saqmis faqtobrivi garemoebebi

momCivani sulxan molaSvili saqarTvelos moqalaqea, daibada 1969 wels da
amJamad cxovrobs TbilisSi.

2000 wlis 30 maisidan 2004 wlis 4 ianvramde momCivani iyo saqarTvelos kon-
trolis palatis Tavmjdomare1 , romlis daqvemdebarebaSi myof uwyebasac eva-
leboda sxvadasxva Tanamdebobis pirTa da samTavrobo uwyebebis finansuri
aqtivobebis kontroli. am Tanamdebobamde igi muSaobda saqarTvelos uzena-
es sasamarTloSi Tavmjdomaris mrCevlad, Semdeg ki saqarTvelos preziden-
tis saparlamento mdivnis posti ekava.

2002 wels kontrolis palatam ganaxorciela iusticiis saministros da maT
Soris penitenciuri sistemis 2000-2001 wlebis angariSebis kontroli, rom-
lis drosac b-n m. saakaSvili iyo iusticiis ministri. Semowmebis Sedegad dad-
ginda gaflangvisa da kanondarRvevis faqtebi2 .

2003 wlisTvis Tbilisis sakrebulos angariSebis kompleqsuri reviziis Sede-
gad gamovlinda kanondarRvevis faqtebi. am sakrebulos im droisaTvis xel-
mZRvanelobda b-ni saakaSvili.

e.w. “vardebis~ revoluciis Sedegad, romelic saqarTveloSi moxda 2003 wlis
noemberSi, Tanamdebobidan gadadga qveynis maSindeli prezidenti da batoni
saakaSvili 2004 wlis 4 ianvars airCies saqarTvelos prezidentad.

imave dRes momCivanma saqarTvelos parlaments mimarTa kontrolis palatis
Tavmjdomaris postidan gadadgomis Taobaze3 . 2004 wlis 22 aprils parlamen-
tma daamtkica momCivnis gancxadeba. igi imave dRes gamoiZaxes generalur pro-
kuraturaSi, sadac es ukanaskneli sakuTari nebiT gamocxadda. momCivani eW-
vmitanilad iqna cnobili samsaxurebrivi uflebamosilebis borotad gamoye-
nebisaTvis.

1 momCivani aRniSnul Tanamdebobaze xuTi wliT airCia saqarTvelos parlamentma.
2 kompleqsuri reviziis Sedegebi 2002 wels gamoqveynda JurnalSi `saxelmwifo da kontroli~. 2002

wlis 13 Tebervals gazeT `saqarTvelos respublikaSi~ gamoqveynebul interviuSi momCivanma
aRniSna, rom kontrolis palatam iusticiis saminitroSi gamoavlina 105 aTasi laris gaflangvis
faqti, oficialur misiebTan dakavSirebuli 9 aTasi laris aralegaluri xarjebi, 28 aTasi lariT
samuSaoebis Rirebulebis arakanonieri gazrdis faqtebi da kanondarRvevebi tenderTan
dakavSirebiT.

3 2004 wlis 30 ianvridan sulxan molaSvili daubrunda saadvokato saqmianobas.
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imave dRes momCivani gadaiyvanes Tbilisis winaswari dakavebis izolatorSi,
xolo Semdeg _ Tbilisis #1 sapyrobileSi4 . momCivnis mtkicebiT, 2004 wlis
22-23 aprils, RamiT, rodesac igi imyofeboda Tbilisis policiis izolator-
Si, samoqalaqo formaSi Cacmuli sami Tu oTxi daudgeneli piri Sevida masTan
sakanSi, Seukres xelebi da skams miabes. Semdeg anTebuli sigaretis RerebiT
dauwves zurgi da gul-mkerdi. saqmeSi arsebuli masalebiT dasturdeba mom-
Civnis sxeulze arsebuli wamebis kvali.

2004 wlis 23 aprils vake-saburTalos raionulma sasamarTlom sulxan molaS-
vils winaswari patimrobis vada gaugrZela. SemdgomSi momCivanis winaswari
patimroba kidev gagrZelda sxvadasxva safuZvliT.

winaswari patimrobis misjis Semdeg momCivani jer gadaiyvanes Tbilisis #1
sapyrobileSi, xolo 2004 wlis 2 ivliss _ Tbilisis #7 sapyrobileSi.

2004 wlis 11 ivnissa da 2004 wlis 2 ivliss saqarTvelos prezidentma, ori sa-
jaro gamosvlisas, romelic gadaicemoda erovnuli satelevizio arxebis sa-
SualebiT, momCivani daadanaSaula korufciasa da meqrTameobaSi.

2004 wlis 5 ivliss aRiZra sisxlis samarTlis saqme momCivnis mimarT sastiki
mopyrobis Taobaze, Tumca gamoZieba uSedegod dasrulda. 2004 wlis 13 iv-
liss prokurorma, romelic iZiebda am sakiTxs, satelevizio intervius dros
aRniSna, rom momCivanma, savaraudod, Tavad miiyena dazianebebi da sigaretis
damwvrobebi, raTa Seeqmna skandali, `moexdina sazogadoebrivi azriT mani-
pulireba da miemarTa saCivriT strasburgis sasamarTlosaTvis~.

2004 wlis ivlisis Sua ricxvebidan momCivnis janmrTelobis mdgomareoba
mkveTrad gauaresda. mas daeniSna Sesabamisi samedicino mkurnaloba, romlis
efeqturoba mxareTa Soris xangrZlivi davis sagani gaxda. momCivnis patim-
robis ganmavlobaSi is da misi advokatebi gamudmebulad Ciodnen araadekva-
turi samedicino momsaxurebis gamo, magram _ uSedegod.

2004 wlis 12 ivliss batoni maTias iorSi, evrosabWos saparlamento asambleis
warmomadgeneli saqarTveloSi, q-ni elene TevdoraZis  TanxlebiT (saqarTve-
los mudmivi warmomadgeneli evrosabWos saparlamento asambleaSi) Sexvda
momCivans Tbilisis #7 sapyrobileSi. am Sexvedris Taobaze JurnalistebTan
saubris dros iorSma ganacxada:

` ... aRSfoTebuli var im pirobebiT, raSic ganmcxadebeli imyofeba. es adamia-
nis uflebebis uxeSi darRvevaa. Cemi aRSfoTebis Taobaze movaxsene iustici-
is saministros warmomadgenlebs. dauSvebelia adamianis yofna aseT pirobeb-
Si, miuxedavad mis mier Cadenili danaSaulis simZimisa...~.

2005 wlis 18 ianvars dasrulda gamoZieba da 2005 wlis 21 ivliss daiwyo mom-
Civnis sisxlis samarTlis saqmis sasamarTlo ganxilvebi. amasobaSi, 2005 wlis
4 ivliss, damoukidebelma eqspertma safinanso dokumentaciis Seswavlis Sem-
deg, romelic kontrolis palatis saqmianobas exeboda, gamosca daskvna, ro-
melSic aRniSnuli iyo, rom saerTod ar arsebobda raime finansuri gadacdo-

4 2004 wlis 23 aprils ganmcxadebels winaswari patimroba sami Tvis vadiT Seufarda vake-saburTalos
raionulma sasamarTlom, romelic miiCnevda, rom kanondarRvevis simZimidan gamomdinare,
dainteresebuli piri Tu Tavisufali iqneboda, igi xels SeuSlida saqmeze WeSmaritebis dadgenas.
garda amisa,  mosamarTlis azriT, arsebobda mimalvis saSiSroebac.
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ma. momCivnis moTxovnis safuZvelze, angariSi daerTo mis sisxlis samarTlis
saqmes.

sasamarTlo ganxilvebis Semdeg, romelTa samarTlianoba momCivanma da misma
advokatebma eWvqveS daayenes sasamarTlo Ziebis mimdinareobis formis gamo
(kerZod, momCivans ar SeeZlo gascnoboda konkretuli mowmeebisa da eqsper-
tebis daskvnebs da ar mieca ufleba, Tavisi survilis mixedviT SeerCia advo-
kati zogierTi mosmenisas), 2005 wlis 7 seqtembris ganaCeniT Tbilisis saqa-
laqo sasamarTlom momCivani damnaSaved cno Tanamdebobrivi uflebebis bo-
rotad gamoyenebaSi, sxvaTa kriminaluri qmedebebis dafarvasa da saxelmwi-
fo Tanxebis aramiznobriv xarjvaSi. ganaCeni efuZneboda kontrolis pala-
tis mier ukanono saqmianobis Taobaze mopovebul faqtebs. ganaCenSi saerTod
ar iyo msjeloba auditis mier momzadebuli 2005 wlis 4 ivlisis daskvnis Sesa-
xeb. sulxan molaSvils 9 wliT Tavisuflebis aRkveTa miesaja.

2005 wlis 21 seqtembers, uzenaesi sasamarTlos Tavmjdomarem adgilobrivi
gazeTis JurnalistTan intervius dros ganacxada, rom igi ukve gaecno mom-
Civnis winaaRmdeg aRZrul  sisxlis samarTlis saqmis masalebs da SeuZlia dar-
wmunebiT daadasturos, rom pirveli instanciis sasamarTlos mier 2004 wlis
7 seqtembers gamotanili ganaCeni aris kargad dasabuTebuli.

ganaCeni momCivanma gaasaCivra da 2006 wlis 6 marts Tbilisis saapelacio sasa-
marTlom ZalaSi datova pirveli instanciis sasamarTlos ganaCeni, magram na-
wilobriv Seitana cvlilebebi _ momCivani zogierT epizodSi gaamarTla. sa-
bolood sulxan molaSvils sapatimro vada 8 wlamde Seumcirda.

momCivanma sakasacio saCivriT mimarTa uzenaes sasamarTlos da miuTiTa seri-
ozul procedurul darRvevebze rogorc pirvel, asve saapelacio instanciis
sasamarTloebis mier gamotanil gadawyvetilebebSi. uzenaesi sasamarTlos mi-
er msgavs saqmeebze dadgenil precedentul samarTalze dayrdnobiT, igi ase-
ve Cioda qveda instanciebis sasamarTloebis mier miRebuli gadawyvetilebe-
bis dasabuTebis nawilSi arsebul aSkara samarTlebriv Secdomebze.

2006 wlis 18 maiss momCivanma ganacxada, rom uzenaesi sasamarTlos mosamar-
Tleebi _ r.n. da n.k., romelTa warmoebaSic iyo misi saqme, iyvnen samoqalaqo
saqmeTa palatis wevrebi da ar hqondaT sisxlis samarTlis saqmeTa palataSi
monawileobis ufleba. acilebis Taobaze dayenebuli Suamdgomloba uzenaes-
ma sasamarTlom ar daakmayofila.

2006 wlis 23 ivniss uzenaesma sasamarTlom ar daakmayofila ganmcxadeblis
saCivari, iseve rogorc procedurul sakiTxebze wardgenili Suamdgomlo-
bebi, maTi usafuZvlobis motiviT da ZalaSi datova 2006 wlis 6 martis ganaCe-
ni. mosamarTle n.k.-m dawera gansxvavebuli azri, romlis Tanaxmadac, ganmcxa-
deblis qmedeba ar qmnida ssk-s 182-e muxliT gaTvaliswinebuli danaSaulis
Semadgenlobas; samsaxurebrivi uflebamosilebis borotad gamoyenebis na-
wilSi braldeba iyo usafuZvlo da eqspertis dakiTxvis Sesaxeb uari ewinaaR-
mdegeboda ssk-s 374-e da 483-e muxlebs; amas garda, mosamarTlem amxila is
faqti, rom qveda instanciis sasamarTloebma ar ganixiles damoukidebeli eq-
spertis daskvna, rac ewinaaRmdegeboda sssk-s me-18 muxls (saqmis garemoeba-
Ta obieqturi da sruli gamokvleva). misi azriT, saapelacio sasamarTlos ga-
naCeni unda gauqmebuliyo, radgan darRveuli iyo sisxlis samarTlis sapro-
ceso kodeqsis ZiriTadi moTxovnebi (sssk-s 563-e muxli).
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Sesabamisi erovnuli kanonmdebloba

sisxlis samarTlis saproceso kodeqsis 310-e (e) muxli, romelic ZalaSi Sevi-
da 2012 wlis pirvel ianvars, Semdegi Sinaarsisaa:

„ganaCeni axlad gamovlenil garemoebaTa gamo gadaisinjeba, Tu ... (e) arse-
bobs adamianis uflebaTa evropuli sasamarTlos kanonier ZalaSi Sesuli ga-
dawyvetileba (ganCineba), romelmac daadgina adamianis uflebaTa da ZiriTad
TavisuflebaTa dacvis evropuli konvenciis an misi oqmebis darRveva am saq-
mesTan dakavSirebiT, da gadasasinji ganaCeni am darRvevas efuZneba“.

sssk-is 311-e muxlis Tanaxmad, 310-e muxlis „e“ qvepunqtiT gaTvaliswinebuli
gadasinjvis moTxovniT mimarTvis vadaa erTi weli adamianis uflebaTa evro-
puli sasamarTlos gadawyvetilebis (ganCinebis) kanonier ZalaSi Sesvlidan.

strasburgis sasamarTlos ganCinebis safuZvelze
sisxlissamarTlebrivi ganxilvebis ganaxlebaze arsebuli

samarTlebrivi praqtika _ TaqTaqiSvilis saqme

mTavrobis calmxrivi deklaraciis safuZvelze 2012 wlis 16 oqtombris ga-
dawyvetilebiT sasamarTlom gansaxilvel saqmeTa siidan amoricxa TaqTaqiS-
vilis saqme5 . aRniSnuli deklaracia Seicavs konvenciis me-6 $1 muxlis dar-
Rvevis aRiarebas momCivnis mimarT arasamarTliani sisxlissamarTlebrivi
ganxilvebis gamo da sTavazobs fuladi kompensaciis gadaxdas, aseve miuTi-
Tebs momCivnis uflebebis aRiarebaze, moiTxovos Sesabamisi SidasamarTleb-
rivi ganxilvebis dawyeba. Tavis dasabuTebaSi, sisxlis samarTlis saprocesi
kodeqsis 310-e („e“) muxlis ganmartebis jerovani gaTvaliswinebiT, sasamar-
Tlom daadgina, rom Sida sakanonmdeblo norma marTlac Seicavs Sesabamisi
sisxlissamarTlebrivi saqmis xelaxali ganxilvis procedurul SesaZleblo-
bas strasburgis sasamarTlos gadawyvetilebisa Tu ganCinebis safuZvelze,
romelic Seicavs miTiTebas konvenciis normis darRvevaze6 .

quTaisis saapelacio sasamarTlom 2014 wlis 13 ianvris gadawyvetilebiT, ga-
iTvaliswina ra strasburgis sasamarTlis 2012 wlis 16 oqtombris ganCineba
TaqTaqiSvilis saqmeze, ganaaxla qalbatoni TaqTaqiSvilis winaaRmdeg daw-
yebuli sisxlissamarTlebrivi ganxilvebis Seswavla misi xelaxali gasamar-
Tlebis mizniT. aRniSnuli gadawyvetileba miRebuli iyo sssk-is 310-e („e“) mux-
lis safuZvelze. Sedegad, qalbaton TaqTaqiSvils moexsna wardgenili bral-
deba, romelic mas Tavidan hqonda wayenebuli.

momCivnis mier wardgenili pretenziebi

1. 2004 wlis 20 seqtembers Semosuli pretenziebi:

konvenciis mesame muxlis Sesabamisad, momCivani asaCivrebda misi dakavebis
Semdgom wamebis faqts. amasTan, miuTiTebs am sakiTxTan dakavSirebiT Cata-
rebuli gamoZiebis araefeqturobaze.

5 Taktakishvili v. Georgia (dec), no. 46055/06, §§ 13-28, 16 October 2012
6 Taktakishvili, the decision cited above, § 22
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momCivani asaCivrebda aseve Tbilisis #1 da #7 sapyrobileebSi (2004 wlis 4
ivnisidan 16 ivlisamde periodSi) misi moTavsebis Seusabamobas janmrTelo-
bis mdgomareobasTan. swored aq moinaxules igi evrosabWos saparlamento
asambleis warmomadgenlebma 2004 wlis 12 ivliss. sulxan molaSvilma aRniSna,
rom misi aseT pirobebSi moTavsebis dros xelisuflebam ar gaiTvaliswina sa-
medicino daskvna, romlis Tanaxmadac, mas hqonda gulis iSemiuri daavdeba,
angina, arteriuli hipertenzia da a.S.

konvenciis me-13 da me-5 muxlis pirvel punqtze dayrdnobiT, sulxan molaS-
vili asaCivrebda imasac, rom igi daakaves da daapatimres sasamarTlos dausa-
buTebeli gadawyvetilebis safuZvelze, Tumca ver SeZlo gaTavisufleba. me-
5 muxlis me-3 punqtze dayrdnobiT, man wamoswia is argumentebi, rac Sida in-
stanciis sasamarTloebis winaSec daayena imis dasasabuTeblad, rom 2004 wlis
aprilisa da ivlisis gadawyvetilebebi ar iyo saTanadod motivirebuli. is asa-
buTebs aseve sssk-s 151-e muxlis mesame nawilis konvenciis me-5 muxlis mesame
punqtTan Seusabamobas imis gaTvaliswinebiT, rom igi iZleoda piris dapatim-
rebis SesaZleblobas danaSaulis simZimidan gamomdinare.

konvenciis me-5 da me-14 muxlebze dayrdnobiT, momCivani asaCivrebs uzenae-
si sasamarTlos gadawyvetilebas, romliTac mas uari eTqva sssk-s me-12 mux-
lis mesame nawiliTa da 159-e muxlis meore nawiliT miniWebuli uflebebis gan-
xorcielebisaTvis xelSemSleli garemoebebis aRmofxvraze. amasTan, igi asa-
Civrebs uzenaesi sasamarTlos uars misi dakavebis arakanonierebasTan dakav-
Sirebuli pretenziebis kompetenturi sasamarTlos mier ganxilvaze. is miiC-
nevs, rom misi sakiTxi, alievis saqmesTan SedarebiT, gansxvavebulad gadaw-
yda. am ukanasknelis saqmeze uzenaesi sasamarTlo mowodebuli iyo gadaew-
yvita proceduruli sakiTxi, miuxedavad sakanonmdeblo xarvezis arsebobi-
sa, raTa dainteresebul pirs esargebla sasamarTlosaTvis mimarTvis ufle-
biT7 .

konvenciis me-6 muxlis me-2 punqtis gaTvaliswinebiT, momCivani asaCivrebs
saqarTvelos prezidentis orive zemoxsenebul gancxadebas, ramac, misi az-
riT, gavlena moaxdina sasamarTloze.

2. 2005 wlis 22 aprils Semosuli pretenziebi:

konvenciis me-5 muxlis pirvel punqtze dayrdnobiT, momCivani asaCivrebs sa-
Tanado mtkicebulebis gareSe misi dapatimrebis faqts. konvenciis me-5 mux-
lis mesame punqtis Sesabamisad, man moiyvana igive argumentebi, rac waradgina
Sida instanciis sasamarTloebSi imis dasasabuTeblad, rom 2004 wlis 22 oq-
tombrisa da 29 noembris gadawyvetilebebi ar iyo sakmarisad dasabuTebuli.
konvenciiis me-5 muxlis me-4 punqtze dayrdnobiT is acxadebs, rom 2004 wlis
22 oqtombersa da 29 noembers mosamarTleebs ar hqondaT saqmis masalebi sru-
lad, raTa saTanadod gadaewyvitaT winaswari patimrobis vadis gagrZelebis
sakiTxi. is asaCivrebs aseve sxdomis darbazSi saTvalTvalo kameris arsebo-
bas, romelic xelisuflebas sxdomis msvlelobis garedan dakvirvebis SesaZ-
leblobas aZlevda. momCivani miiCnevs, rom 2004 wlis 22 oqtombrisa da 29 no-
embris gadawyvetilebebis gasaCivrebis dauSvebloba ewinaaRmdegeboda kon-
venciis me-5 muxlis meoTxe punqtsa da me-13 muxls.

7 Aliev c. Géorgie, no 522/04, §§ 10-12, 13 janvier 2009; Chamaïev et autres c. Géorgie et Russie, no 36378/02, §§ 258 et
356, CEDH 2005 III.
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3. 2006 wlis 18 dekembers Semosuli pretenziebi:

konvenciis me-2 da me-3 muxlebze dayrdnobiT, ganmcxadebeli saubrobs kon-
venciis darRvevaze imis gaTvaliswinebiT, rom igi cixeSi daavadda C hepati-
tiT da 2006 wlis noembramde ar usargeblia saTanado samedicino daxmare-
biT.

konvenciis me-5 muxlis me-4 punqtis Sesabamisad, momCivani asaCivrebs, rom
pirveli instanciis sasamarTloSi mis msjavrdebamde misi dakavebis arakano-
nierebis Taobaze wardgenili Suamdgomlobebi sasamarTlom ar daakmayofi-
la.

konvenciis meeqvse muxlis pirveli punqtis Tanaxmad, momCivani uTiTebs, rom
Sida instanciis sasamarTloebma ar gamoikvlies dacvis mxaris mier warmod-
genili mtkicebulebebi, ris gamoc maT gamoitanes aramotivirebuli gadaw-
yvetilebebi; amasTan, igi xazs usvams im faqts, rom damoukidebeli eqspertis
daskvna Sida instanciis sasamarTloebs ar SeufasebiaT; safinanso-sabuRal-
tro eqspertis daskvnaze dayrdnobiT sasamarTloebs ar ganumartavT, Tu ra-
Si mdgomareobda misi danaSaulebrioba; sasamarTlos ar ganumartavs is mo-
tivebi, ris gamoc mxedvelobaSi ar iqna miRebuli kontrolis palatis mis Sem-
dgom momuSave Tavmjdomaris mier gamocemuli aqtebi da a.S; amasTan, momCiva-
ni asaCivrebs imasac, rom 2005 wlis 22 ivliss sxdomis darbazSi moTavsebuli
iyo saTvalTvalo kamera, romelic xelisuflebas sxdomis msvlelobis gare-
dan dakvirvebis SesaZleblobas aZlevda. ganmcxadebeli aseve miiCnevs, rom
uzenaes sasamarTloSi misi saqme ar ginixila `kanonis safuZvelze Seqmnilma
sasamarTlom~.

konvenciis me-14 muxlisa da  me-6 muxlis pirveli punqtis erToblivi gamoye-
nebis safuZvelze momCivani amtkicebs, rom misi sisxlissamarTlebrivi devna
daiwyo politikuri motivebiT. konvenciis meeqvse muxlis meore punqtze day-
rdnobiT, momCivani asaCivrebs uzenaesi sasamarTlos Tavmjdomaris 2005 wlis
21 seqtembris intervius. kerZod, is miiCnevs, rom am ukanasknels maSin, rode-
sac ar ixilavda mocemul saqmes, ar SeeZlo exsenebina igi, radgan misi sityve-
bi mimarTulebas aZlevda saqmis ganmxilvel mosamarTleebs.

momCivani miiCnevs, rom mosamarTlis gadawyvetileba, romliTac 2005 wlis
agvistoSi mis mier mowveul damcvels uari eTqva Suamdgomlobaze, misTvis
ocdaaTdRiani vadis micemis Sesaxeb saqmis masalebis gasacnobad, ewinaaR-
mdgeba konvenciis meeqvse muxlis mesame punqtis `b~ da `c~  qvepunqtebs. miT
umetes, rom aman aiZula igi uari eTqva momCivnis dacvaze. amasTan, is faqti,
rom savaldebulo wesiT daniSnuli damcveli ewinaaRmdegeboda mis pozicias
da misi Suamdgomlobebi damcvelis acilebasTan dakavSirebiT ar dakmayofil-
da, momCivnis azriT, ewinaaRmdgeboda konvenciis me-6 muxlis mesame punqtis
`c~ qvepunqts. momCivnis azriT, Sida instanciis sasamarTloebis uari ori eq-
spertisa da mowmeebis dakiTxvaze wardgenil Suamdgomlobaze, ewinaaRmde-
geba konvenciis me-6 muxlis mesame punqtis `d~ qvepunqts.

sasamarTlos dasabuTeba

2011 wlis 9 noembers aRniSnuli saCivari srulad gadaegzavna saqarTvelos
mTavrobas. 2010 wlis 27 maiss daiwyo saqmis morigebiT dasrulebis molapara-
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kebaTa seria, romelic uSedegod sruldeboda. 2014 wlis 11 marts mTavrobam
acnoba sasamarTlos, rom saCivarSi wamoWrili sakiTxebis mowesrigebis miz-
niT, Sesabamisi deklaraciiT mimarTa momCivans. Sesabamisad, mTavrobam mo-
iTxova saCivris gansaxilvel saqmeTa siidan amoReba.

wardgenili deklaraciis teqsti aseTia:

`saqarTvelos mTavroba acnobierebs, rom mocemuli saqmis konkretuli ga-
remoebebis ganxilvisas dairRva konvenciis me-3, me-5 $$1 (c), 3 da 4, me-6 $$ 1,2,3
(b), (c) da (d) da me-14 muxlebi momCivnis mimarT.

wardgenili deklaraciis farglebSi mTavroba iRebs valdebulebas, sasamar-
Tlos mier dadgenili principebis Sesabamisad, Caataros efeqturi gamoZieba
momCivnis saCivarze mis mimarT sastiki mopyrobis Taobaze;

mTavroba jerovnad acnobierebs, rom momCivans, baton molaSvils ufleba
aqvs, Tuki is amas moisurvebs, sisxlis samarTlis saproceso kodeqsis 310 (e)
muxlis Tanaxmad, moiTxovos pirveladi sisxlis samarTlis devnis xelaxali
dawyeba, raTa mis winaaRmdeg wayenebuli sisxlissamarTlebrivi braldeba xe-
laxla ganisazRvros.

momCivnis saqmeze arsebuli zemoxsenebuli da konkretuli faqtebis gaTva-
liswinebiT, mTavroba acxadebs, rom is mzadaa baton molaSvils gadauxados
20 000 evro materialuri da aramateraluri zianisa da xarjebisa da danaxar-
jebis dasafarad. Tanxa konvertirdeba erovnul valutaSi gadaxdis dRis ar-
sebuli kursiT da gaTavisuflebuli iqneba yovelgvari gadasaxadebisgan. Tan-
xa gadaixdeba sasamarTlos gadawyvetilebis Setyobinebidan sami Tvis vada-
Si. Tu angariSsworeba ar ganxorcielda zemoxsenebul vadaSi, gadasaxdel Tan-
xas daericxeba gadaxdis dRes moqmedi, evropis centraluri bankis zRvruli
sasesxo ganakveTis Tanabari Cveulebrivi procentebi, rasac daemateba sami
procenti~.

mTavrobam ivaldebula momCivnis uflebis uzrunvelyofa Tavdapirveli sis-
xlis samarTlis saqmis ganxilvis ganaxlebis moTxovnaze da rogorc damate-
biT argumentze Tavisi calmxrivi deklaraciis mxardasaWerad, strasburgis
sasamarTlos miuTiTa quTaisis saapelacio sasamarTlos 2014 wlis 13 ianvris
gadawyvetilebaze qalbatoni londa TaqTaqiSvilis saqmeze. aRniSnul maga-
liTze dayrdnobiT, mTavrobam xazi gausva imas, rom strasburgis sasamar-
Tlos gadawvetilebis safuZvelze dadgenili proceduruli meqanizmi, ro-
melic Seicavs konvenciis normis darRvevaze miTiTebas xelaxali sasamar-
Tlo ganxilvebis dawyebis uflebis mopovebis Sesaxeb, srulad fuqncioni-
rebs.

2014 wlis 4 aprilis weriliT momCivanma, romelic miwveuli iyo mTavrobis
calmxrivi deklaraciis komentirebisTvis, sasamarTlos acnoba, rom igi Ta-
naxmaa, misi saCivari amoiricxos gansaxilvel saqmeTa siidan deklaraciis teq-
stSi arsebuli pirobebis safuZvelze. momCivanma sasamarTlos SesTavaza uz-
runvelyos, rom morigebis pirobebi, gansakuTrebiT is, rac Seexeba efeqtur
gamoZiebas mis mimarT sastiki mopyrobis Sesaxeb da sssk-is 310-e („e“) muxlis
safuZvelze xelaxali ganxilvis moTxovnaze, ganxorcieldes jerovnad da
droulad.
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sasamarTlo adgens, rom mTavrobis mier momzadebul deklaraciaze momCiv-
nis Tanxmobis Semdeg saqme unda ganvixiloT rogorc mxareTa Soris megob-
ruli morigeba. Sesabamisad, sasamarTlo mniSvnelobas aniWebs mTavrobis mi-
er momCivnis uflebis aRiarebas sssk-is 310-e („e“) muxlis safuZvelze xelaxa-
li ganxilvebis moTxovnis Sesaxeb, iseve rogorc iRebs valdebulebas efeq-
turad gamoiZios 2004 wlis 22-23 aprils momxdari incidenti da Seaxsenebs
momCivans, misi SeniSvnebis sapasuxod konkretuli valdebulebebis jerov-
nad ganxorcielebis Taobaze, rom megobruli morigebis pirobebis Sesrule-
baze zedamxedvelobis prerogativa aqvs ministraTa komitets (konvenciis 39
$4 muxli). iRebs ra Setyobinebas aRniSnuli megobruli morigebis Sesaxeb, sa-
samarTlo kmayofilia, rom morigeba efuZneba konvenciisa da misi oqmebiT
gansazRvrul adamianis uflebaTa pativiscemas, ris gamoc usafZvlod miiC-
nevs momCivnis saqmis Semdgom ganxilvas.

zemoxsenebuli argumentebis gaTvaliswinebiT, konvenciis 39-e muxlis safuZ-
velze sasamarTlom erTsulovnad gadawyvita aRniSnuli saCivris gansaxil-
vel saqmeTa siidan amoReba.
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saqarTvelo ruseTis winaaRmdeg1

Georgia vs. Russia (N13255/07)

saqmes safuZvlad daedo saCivari (#.13255/07), romelic warmodgenil iqna
sasamarTloSi ruseTis federaciis winaaRmdeg adamianis uflebaTa da Zi-
riTad TavisuflebaTa dacvis evropuli konvenciis („konvencia“) 33-e mux-
lis Sesabamisad saqarTvelos mier 2007 wlis 26 marts.

2014 wlis 3 ivliss  strasburgis sasamarTlos didma palatam ganixila sa-
Civari (#13255/07) da gamotana Semdegi gadawyvetileba:

faqtebi

I.  saqmis garemoebebi

21.  saqmis faqtebi SeiZleba Sejamdes Semdegnairad.

A.  mimoxilva

22. sasamarTlosadmi wardgenili yvela mtkicebulebis gaTvaliswinebiT, Cans,
rom 2006 wlis zafxulis bolos ruseTis federaciasa da saqarTvelos So-
ris politikuri daZabuloba 2006 wlis 27 seqtembers TbilisSi oTxi rusi
oficris dakavebiTa da 2006 wlis 3 oqtombers ruseTis federaciis mier
saqarTvelosTan yovelgvari sahaero, sagzao, sazRvao, sarkinigzo, safos-
to da finansuri kavSirebis gawyvetiT, aRwevs kulminacias. ruseTis fede-
raciis mier saqarTvelos moqalaqeebis gaZeveba 2006 wlis seqtembris bo-
losTvis ukve gadaicemoda saerTaSoriso mediaSi, romelic im dros ey-
rdnoboda sxvadasxva saerTaSoriso, samTavrobo da arasamTavrobo orga-
nizaciebs (ixileT, inter alia, evropis sabWos saparlamento asambleis moni-
toringis komitetis (PACE) 2007 wlis 22 ianvris moxseneba „saqarTvelosa
da ruseTs Soris mimdinare daZabulobebi“ (`Current tensions between Georgia and
Russia~, AS/Mon(2006)40 rev.); Human Rights Watch-is (HRW) 2007 wlis oqtombris
moxseneba „SerCeuli. ruseTis mier qarTvelebis dakaveba da gaZeveba“
(`Singled Out. Russia’s detention and expulsion of Georgians~, Volume 19 No. 5(D)); da 2007
wlis aprilis moxseneba, Sedgenili „saerTaSoriso federacia adamianis uf-
lebebisTvis“ (FIDH) mier, „migrantebi ruseTSi“ (`Migrants in Russia“, no. 472).

23. dadginda, rom im periodis ganmavlobaSi, (2006 wlis seqtembris bolodan
2007 wlis ianvris bolomde), saqarTvelos moqalaqeebi daakaves, daapa-
timres da Semdgom gaaZeves ruseTis federaciis teritoriidan.

 24. momCivani mTavrobis mixedviT, es iyo represiebi, romelic mohyva Tbi-
lisSi rusi oficrebis dakavebas da saqarTvelos moqalaqeebi gamoaZeves
mxolod imitom, rom qarTvelebi iyvnen, miuxedavad imisa, kanonierad
cxovrobdnen Tu ara ruseTis federaciaSi.

1 dokumenti momzadebulia saqarTvelos uzenaesi sasamarTlos adamianis uflebaTa centris
(www.supremecourt.ge) mier. Targmanis xelaxali gamoqveynebis nebarTva gacemulia mxolod Sesabamisi
saavtoro uflebis miTiTebiT.
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25. mopasuxe mTavrobis mixedviT, is SemTxvevebi, romlebic dakavSirebuli
iyo TbilisSi oTxi rusi oficris dakavebasTan sruliad ararelevanturi
iyo im faqtebTan, romelic mocemuli iyo momCivani mTavrobis mier maT
saCivarSi. ruseTis mTavrobas ar ganuxorcielebia represiebi saqarTve-
los moqalaqeebis winaaRmdeg, aramed, ubralod, ganagrZobda kanoniT
gaTvaliswinebuli debulebebis gamoyenebas, raTa moexdina aralegalu-
ri imigraciis prevencia konvenciis moTxovnebisa da ruseTis federaci-
is saerTaSoriso valdebulebebis Sesabamisad.

26.  mxareebma warmoadgines winaaRmdegobrivi statistikuri mtkicebulebe-
bi, romelic exeboda  im periodSi saqarTvelos gaZevebuli moqalaqeebis
raodenobas.

27. kerZod, momCivanma mTavrobam, waradgina, rom 2006 wlis seqtembris bo-
losa da 2007 wlis ianvris bolos Soris, 4,634 gaZevebis orderi gamoica
saqarTvelos moqalaqeebis winaaRmdeg, romelTa Soris 2,380 daakaves da
Zalis gamoyenebiT gamoaZeves, da danarCenma 2,254 pirma sakuTari saSua-
lebebiT datova qveyana. isini uTiTebdnen, rom 2006 wlis oqtombersa da
2007 wlis ianvars Soris iyo saqarTvelos moqalaqeebis gaZevebis raode-
nobis mkveTri zrda, romelic 2006 wlis ivlissa da seqtembers Soris Tvi-
urad  daaxloebiT 80-dan 100 adamianamde gaizarda 2006 wlis oqtombersa
da 2007 wlis ianvars Soris Tviurad daaxloebiT 700-dan 800 adamianamde.
mowmeTa zepiri mosmenis dros, b-nma patariZem, ruseTis federaciaSi sa-
qarTvelos konsulma arsebul dros, ganacxada, rom 2006 wlis seqtembris
bolodan moskovSi saqarTvelos sakonsulo gadaivso satelefono zare-
biTa da dakavebul pirTa naTesavebis mxridan daxmarebebis TxovnebiT,
da rom yoveldRiurad sakonsuloSi midioda 200-dan 300-mde saqarTve-
los moqalaqe. man aseve Tqva, rom gaizarda samogzauro dokumentebis
(romelic saWiro iyo saqarTvelos moqalaqeebis gasaZeveblad) raode-
noba, romelic gamoica im periodis ganmavlobaSi; yoveldRiuri raode-
noba saSualod 10-15 dokumentidan gaizarda  dReSi 150 dokumentamde (ixi-
leT danarTi, § 13).

28.  mopasuxe mTavrobam, romelic amtkicebda, rom maT hqondaT mxolod wli-
uri an naxevari wlis statistika, ganacxada, rom 2006 wels 4,022 adminis-
traciuli gaZevebis orderi gamoica saqarTvelos moqalaqeebis winaaR-
mdeg, rac iyo 39,7%-iani zrda 2005 welTan SedarebiT. amis miuxedavad, im
wlis ganmavlobaSi administraciuli gaZevebis orderebis yvelaze didi
raodenoba gamoica uzbekeTis moqalaqeebis winaaRmdeg (6,089), romelsac
moyveboda tajikeTis moqalaqeebi (4,960) da saqarTvelos moqalaqeebi
(4,022), romlebic, realurad, iyvnen mesame adgilze. 2006 wlis 1 oqtom-
bridan 2007 wlis 1 aprilamde, 2,862 saqarTvelos moqalaqe gaxda gaZeve-
bis orderis obieqti. maT aseve miuTiTes, rom 2006 wlis oqtomberSi ru-
seTis federaciis mier daqiravebulma oTxma TviTmfrinavma mTlianoba-
Si saqarTvelos 445 moqalaqe gadaafrina moskovidan TbilisSi, da rom 2006
wlis oqtombris bolosa da dekembris dasawyisSi, saqarTvelos mier da-
qiravebulma orma TviTmfrinavma gadaafrina saqarTvelos 220 moqalaqe
moskovidan TbilisSi. mowmeTa zepir mosmenaze b-nma SevCenkom, romelic
arsebul dros iyo migraciis federaluri samsaxuris saimigracio kon-
trolis departamentis (the Department of Immigration Control of the Federal Migra-
tion Service) ufrosis moadgile, Tqva, rom 2006 wlis 6 oqtombers frena gan-



46
www.supremecourt.ge

xorcielda gadaudebeli situaciebis saministros (Ministry of Emergency Situ-
ations) satvirTo TviTmfrinavis mier (IL 76); 2006 wlis 10, 11 da 17 oqtom-
bers _ rusuli samgzavro TviTmfrinavis mier (IL 62 M), da 2006 wlis 28
oqtombersa da 6 dekembers _ saqarTvelos samgzavro TviTmfrinavebiT
(ixileT danarTi,  § 23).

29. saerTaSoriso samTavrobo da arasamTavrobo organizaciebTan dakavSi-
rebiT, maT nawilobriv aRadgines is monacemebi, romelic warmodgenil
iqna momCivani mTavrobis mier (ixileT, inter alia, evropis sabWos saparla-
mento asambleis monitoringis komitetis moxseneba _ PACE report, § 56).
Human Rights Watch-ma (HRW), aseve moixsenia Tavis angariSSi ruseTis fede-
raciis migraciis federaluri samsaxuris 2006 wlis 1 noembris sainfor-
macio Canaweri (HRW report, p. 37). HRW-is mixedviT, es Canaweri aCvenebda,
rom 2006 wlis 29 seqtembridan 1 noembramde,  saqarTvelos moqalaqeebis
winaaRmdeg gamoica 2,681 administraciuli gaZevebis orderi da saqarTve-
los 1,194 moqalaqe gaaZeves. saerTaSoriso federaciam adamianis ufle-
bebisTvis (FIDH) Tavis angariSSi moixsenia „(saqarTvelos moqalaqeTa)
aTasobiT dakaveba, asobiT dapatimreba da saqarTveloSi gaZeveba“ 2006
wlis 27 seqtembris incidentis Semdeg (FIDH report, p.23).

B. saqarTvelos moqalaqeebis winaaRmdeg mizanmimarTuli gaZevebis po-
litikis savaraudo arseboba

1. instruqciebi da brZanebebi

30. TavianTi gancxadebebis mxardasaWerad momCivanma mTavrobam waradgina
dokumentebi, romlebic gamocemuli iyo sankt-peterburgisa da lenin-
gradis regionis Sinagan saqmeTa mTavari sammarTvelosa (GUVD) da ruse-
Tis federaciis migraciis federaluri samsaxuris mier. es exeboda or
brZanebas:  sankt-peterburgisa da leningradis regionis Siganagan saqme-
Ta mTavari sammarTvelos mier 2006 wlis 30 seqtembers gamocemul brZa-
nebas _ ïïïïïï-no. 0215 da ruseTis federaciis Sinagan saqmeTa saministros
mier 2006 wlis 29 seqtembers gamocemul brZanebas _ ïïïïïïïï-no. 849.

31. es dokumentebi iyo:

i. sankt-peterburgisa da leningradis regionis Sinagan saqmeTa mTavari sam-
marTvelos 2006 wlis 2 da 3 oqtombers gamocemuli sami instruqcia:

(a)  2006 wlis 2 oqtombris pirveli instruqcia (no. 122721/08), romelic b-nma
v. J. piotrovskim, romelic moqmedebda, rogorc sankt-peterburgisa da
leningradis regionis Sinagan saqmeTa sammarTvelos ufrosi, policiis
maior-generali arsebul dros, gaugzavna sammarTvelos ganyofilebebis
ufrosebs, dasaTaurebuli iyo, rogorc „GUVD-is 30.09.2006 brZaneba no.
0215-is implementaciis efeqturobis gazrda (§§ 6.1, 6.2 da 7)“ da moiTxova,
rom:

`1. 2006 wlis 2 oqtombridan 4 oqtombramde sankt-peterburgisa da lenin-
gradis regionis migraciis federalur samsaxurTan TanamSromlobiT, mi-
si yvela qvedanayofis TanamSromelTan erTad, miRebul iqnes farTomas-
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Stabiani RonisZiebebi, raTa moxdes saqarTvelos respublikis rac SeiZ-
leba bevri moqalaqis identificireba, romlebic arakanonierad cxovro-
ben ruseTis teritoriaze da moxdes maTi gaZeveba“;

`2. moxdes sasamarTlos winaSe gadawyvetilebebis „inicireba“ im saqmeebSi,
romelic exeba ucxoeTis moqalaqeebis binadrobis maregulirebel we-
sebs, romelic gamoiwvevs mxolod moqalaqeTa zemoT naxsenebi katego-
riis deportacias, maTi cixeSi da Sinagan saqmeTa mTavari sammarTvelos
(GUVD) dakavebis centrSi moTavsebiT. am RonisZiebebis implementacia
daadastura sankt-peterburgisa da leningradis regionis migraciis fe-
deraluri samsaxuris sammarTvelom (UFMS) da gadawyvetilebebis miRe-
bas koordinirebas uwevs sankt-peterburgis saqalaqo sasamarTlosa da
leningradis regionalur sasamarTlosTan erTad“; (instruqcia, romel-
sac sakiTxi exeba, aseve Cndeba  PACE-s moxsenebis danarTSi da HRW-is mox-
senebaSi da naxsenebia FIDH-s moxsenebaSi, gv. 26 (b) in fine).

(b) 2006 wlis 2 oqtombris (no. 122721/13) meore instruqcia da 2006 wlis 3 oq-
tombris (no. 122721/17) mesame instruqcia avseben pirvel instruqcias. pir-
veli instruqcia, romelic arsebul dros saknt-peterburgisa da lenin-
gradis regionis Sinagan saqmeTa mTavari sammarTvelos qvedanayofis uf-
rosma, b-nma s. n. storoJenkom gaugzavna policiis ekonomikur danaSaul-
Tan brZolis raionuli departamentebisa da sankt-peterburgis satran-
sporto departamentis ufrosebs, aseve Seexeboda brZanebas no. 0215. me-
same instruqcia, romelic b-nma v. d. kudriavcevma, romelic moqmedebda
rogorc sankt-peterburgisa da leningradis regionis policiis ufrosi
arsebul dros, gaugzavna policiis raionuli departamentebis ufrosebs,
miTiTebas aZlevs Sesabamis organoebs, rom warmoadginon yoveldRiuri
moxsenebebi „administraciuli danaSaulebisTvis ... da sacxovrebeli mi-
samarTis registraciis maregulirebeli wesebis darRvevisTvis“ dakave-
bul saqarTvelos moqalaqeTa raodenobis Sesaxeb.

ii. b-ni kudriacevis, romelic moqmedebda rogorc sankt-peterburgisa da
leningradis regionis policiis ufrosi arsebul dros,  2006 wlis 2 oq-
tombris brZaneba (no. 122721/11) exeboda brZaneba no. 0215-is me-3 paragra-
fis implementacias.

iii. migraciis federaluri samsaxuris mier gamoqveynebuli 2006 wlis 18 oq-
tombris sainformacio Canaweri miemarTeboda ruseTis federaciis Sina-
gan saqmeTa saministros 2006 wlis 29 seqtembris no. 849 brZanebas, rome-
lic miuTiTebda im RonisZiebebze, romelic unda ganxorcielebuliyo,
raTa gaZlierebuliyo ruseTis federaciaSi saqarTvelos moqalaqeTa
cxovrebis kanonierebis meTvalyureoba: damsaqmeblebis Semowmeba, rom-
lebic asaqmeben saqarTvelos moqalaqeebs; administraciul danaSaulTa
kodeqsis (Code of Administrative Offences) me-18(8) _ me-18(11) muxlebSi mocemu-
li danaSaulebis Camdeni saqarTvelos moqalaqeebis Semowmeba; saqarTve-
los moqalaqeebze garkveuli dokumentebis gacemis Sewyveta (ruseTis
moqalaqeobis miReba, saregistracio dokumentebi, droebiTi da mudmivi
binadrobis nebarTvebi) da amgvari dokumentebis gadacemis kanonierebis
Semowmeba (sainformacio baraTi aseve mocemulia HRW-is moxsenebis da-
narTSi).
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32. mopasuxe mTavrobam ganacxada, rom yvela es dokumenti, brZaneba da sain-
formacio baraTi iyo falsificirebuli da edaveboda momCivani mTavro-
bis mier ori brZanebis (nos. 0215 da 849) Semadgenlobaze mtkicebas, ro-
melsac es dokumentebi miemarTeboda. amis miuxedavad, maT daadastures
am ori brZanebis arseboba, magram ganacxades, rom ar SeeZloT maTi war-
modgena sasamarTlosTvis, radgan isini klasificirebuli iyo rogorc
„saxelmwifo saidumloeba“.  mowmeTa zepir mosmenaze b-nma nikiSkinma, Si-
nagan saqmeTa saministros samarTlebrivi departamentis ufrosis moad-
gilem (moskovi), zepiri mosmenis dros daadastura, rom 2006 wlis 2 oq-
tombers (no. 122721/08) (ixileT paragrafi 31 zemoT) sankt-peterburgisa
da leningradis regionis Sinagan saqmeTa mTavari sammarTvelos mier ga-
mocemuli instruqcia iyo gayalbebuli dokumenti da rom ori brZaneba,
nos. 0215 da 849 (ukanaskneli faqtobrivad iyo telegrama) iyo klasifici-
rebuli, rogorc „saxelmwifo saidumloeba“ da rom isini exeboda sxva-
dasxva erovnul kriminalur jgufebTan mimarTebas, magram ara saqarTve-
los moqalaqeebis gadarCeviT midgomas. is ar SeiZleboda gamJRavnebu-
liyo, radgan es akrZaluli iyo rusuli samarTlis mixedviT (ixileT da-
narTi § 21).

33. 2006 wlis Tavis yovelwliur moxsenebaSi b-nma v. p. lukinma, ruseTis fe-
deraciis adamianis uflebaTa komisarma (rusi ombudsmeni) arsebul dros,
gamoaqveyna 2006 wlis 2 oqtombris instruqciis (no. 122721/08) sruli teq-
sti, romelzec b-ni v. J. piotrovskis saxeli da gvari iyo xelmouwereli.
komisari ambobda, rom instruqcia mas gaugzavnes sankt-peterburgis ada-
mianis uflebaTa aqtivistebma da rom is gamoqveynebuli iyo adgilobrivi
presis meSveobiT. man ganacxada Semdegnairad: „Tu yvelafers Tavis sa-
xels davarqmevT, es uprecedento dokumenti, aris mtkicebuleba, rom
policiis ufrosi Tanamdebobis pirebi SeuTanxmdnen sasamarTlo xeli-
suflebis warmomadgenlebs im mizniT, rom mieRoT gaumarTlebeli sasa-
marTlo dadgenilebebi, romelic Seexeboda jer kidev araidentifici-
rebul pirebs, romlebic arRvevdnen droebiTi binadrobis procedurebs,
ignorireba moexdinaT TiToeuli maTganis specifiur garemoebebze da
mxolod im safuZliT, rom isini iyvnen saqarTvelos moqalaqeebi“. is am-
bobda, rom man Txova ruseTis federaciis mTavar prokurors, rom See-
mowmebina, iyo Tu ara es dokumentebi namdvili, da Tu ase aRmoCndeboda,
„mieRo Sesaferisi zomebi, rom damnaSave waredgina marTlmsajulebis wi-
naSe da gaeuqmebina maTi Semcveli aSkarad ukanano instruqciebi“ (ruse-
Tis federaciis adamianis uflebaTa komisris 2006 wlis yovelwliuri mox-
seneba, punqti 7, „eTnikuri urTierTobebi da adamianis uflebebi“).

34. ruseTis federaciis mTavari prokuroris moadgile arsebul dros, b-ni
a. e. buksmani, Tavis 2006 wlis 8 dekembris sapasuxo werilSi ambobda, rom
„sayovelTaod aRiarebuli iyo, rom sankt-peterburgisa da leningradis
regionis samarTaldamcavi organoebi regularulad axorcielebdnen im-
gvar RonisZiebebs, raTa gamoevlinaT sankt-peterburgsa da leningra-
dis regionSi arakanonierad mcxovrebi ucxo qveynis moqalaqeebi. es Ro-
nisZiebebi xorcieldeba ruseTis sisxlis samarTlis saproceso kodeq-
sis kanonebis, ruseTis „operatiul-samZebro saqmianobebis Sesaxeb“ aq-
tis (`Operational-Search Activities~ Act (ïï ïïïïïïïïïï-ïïïïïïïïï ïïïïïïïïïïïï
ïï) da saxelmwifo saidumloebis maregulirebeli uwyebrivi regulaci-
ebis Sesabamisad. mimdinare wels ucxo qveynis 1,069 moqalaqe sankt-pe-
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terburgidan gaigzavna ukan TavianT qveynebSi; maT Soris 131-s hqonda
saqarTvelos moqalaqeoba. ar yofila SemTxvevebi, rom miliciis depar-
tamentis mxridan gamomJRavnebuliyo xelisuflebis borotad gamoyene-
ba“.

35.  komisari Tavis moxsenebaSi mTavari prokuroris moadgilis pasuxs aRwer-
da Semdegnairad: „saukeTeso biurokratiul tradiciebSi dokumenti ar
pasuxobda komisris mier dasmul SekiTxvebs. amis magivrad, mTavari pro-
kuroris moadgilis „pasuxi“ Seicavda sankt-peterburgis samarTaldam-
cavi organoebis warmatebis Sesaxeb mokle moxsenebas da uwyebriv regu-
laciebTan mimarTebiT, romelic klasificirebuli iyo rogorc „saidum-
lo“, adasturebda, rom ar iyo mtkicebuleba, rom damsaqmeblebi aWarbeb-
dnen TavianT uflebamosilebas. es niSnavs Tu ara, rom sankt-peterbur-
gisa da leningradis regionis Sinagan saqmeTa sammarTvelos qveganyofi-
lebebma, Sedegad, ar ganaxorcieles maTi ufrosebis aSkarad ukanono mi-
TiTebebi, rCeba gaurkveveli“.

2. sxvadasxva skolebisTvis gagzavnili SekiTxvebi da pasuxebi ruseTis
xelisuflebidan

36.  momCivanma mTavrobam waradgina moskovis ori olqis Sinagan saqmeTa sam-
marTveloebis _ taganskisa (ufrosi arsebul dros: b-ni g.s. zaxarovi) da
zapadnis (ufrosis moadgile arsebul dros: b-ni a.v. komarovi) ori weri-
li _ romelic 2006 wlis 2 da 3 oqtombers gaegzavna skolebs im ganzrax-
viT, rom momxdariyo qarTvel moswavleTa identificireba im mizniT, rom
sxva sakiTxebs Soris „uzrunvelyofiliyo sajaro wesrigi da kanonis pa-
tiviscema, aRkveTiliyo teroristuli aqtebi da daZabulobebi moskovSi
mcxovreb bavSvebsa da erovnebiT qarTvel (ïïïïïïïïïïïïïï) bavSvebs So-
ris“ (werili b-ni zaxarovisgan). 2006 wlis 4 oqtombris sapasuxo werilSi,
erT-erTi am dawesebulebis direqtorma (b-ni engelsi) Tqva, rom ar arse-
bobda nusxa, romelic registraciaSi gaatarebda moswavleebs maTi erov-
nulobis safuZvelze (b-ni zaxarovisa da b-ni engelsis werilebi aseve aris
PACE-sa da HRW-is moxsenebebis danarTebSi). am sainformacio moTxovne-
bis gagzavna farTod ganixileboda rusul mediaSi.

37.  mopasuxe mTavroba ar daobda am werilebis arsebobis Sesaxeb da aRiareb-
da kidec, rom imave tipis sxva moTxovnebi 2006 wlis oqtombris dasawyis-
Si gaigzavna sxvadasxva skolebSi moskovis buturkis olqis Sinagan saqme-
Ta sammarTvelos ufrosis mier (q-ni n.v. markova arsebul dros), im sa-
fuZliT, rom mas undoda skolisTvis aralegali imigrantebis mier gadax-
dili qrTamebis SemTxvevebis identificireba da moTxovnebi aseve gaig-
zavna samaras regionSi toliatis olqis arasrulwlovanTa departamen-
tis mier (q-ni s.v. volkova arsebul dros), im safuZliT, rom mas surda im
bavSvTa saqmeebis identificireba, romlebic cxovrobdnen arajansaR pi-
robebSi. mopasuxe mTavroba amtkicebda, rom momdevno gamoZiebebma aC-
vena, rom Sinagan saqmeTa saministros mier ar gamocemula amgvari ofici-
aluri instruqciebi. TumcaRa, iq, sadac _ calkeul SemTxvevebSi _ Tanam-
debobis pirebi iyvnen zedmetad mondomebulebi, isini Semdgom daisajnen
TavianTi ukanono qmedebebisTvis. mopasuxe mTavrobis mier wardgenili
dokumentebi aCvenebda, rom Tanamdebobis pirebi, romelTa Sesaxebac kiT-
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xvebi ismeboda da Sesabamisad, gamoecxadaT sayveduri (ïïïïïïï), nakleb-
kvalificiur samuSaoze gadaiyvanes da disciplinuri saxdeli daakisres.
mowmeTa zepiri mosmenisas q-nma kulaginam, inspeqtorma, olqis policiis
oficerTa da olqis sameTvalyureo oficerTa (dakavSirebuli arasrul-
wlovnebTan) saqmianobebis organizebis departamenti, Sinagan saqmeTa
mTavari ganyofileba, samaras regioni, arsebul dros, da b-nma Sabasma, Si-
nagan saqmeTa departamentis ufrosis moadgile, Crdilo-aRmosavleT ad-
ministraciuli olqi, moskovi, arsebul dros, daadastures informacia
da axsnes, Tu rogor Catarda oficialuri gamoZiebebi da rogor daekis-
raT jarimebi q-n volkovasa da q-n markovas, sxvebs Soris (ixileT danar-
Ti §§ 19 da 22).

38. mopasuxe mTavrobam aseve warmoadgina ruseTis federaciis mTavari pro-
kuroris moadgilis 2006 wlis 5 dekembris werili, romelic gaegzavna
yvela prokurors, romelic aCvenebda, rom Sinagan saqmeTa sxvadasxva
sammarTveloebi moqmedebdnen arakanonierad damoukidebel saxelmwi-
foTa Tanamegobrobis (CIS) moqalaqeebis mimarT. kerZod, is exeboda, ga-
umarTlebel moTxovnebs, romelic gaigzavna skolebSi im mizniT, rom
momxdariyo qarTuli erovnebis moswavleTa identificireba da werili
mTavrdeboda prokurorebisadmi mowodebiT, rom gaeZlierebinaT maT
meTvalyureoba am ganyofilebebis saqmianobebze im mizniT, rom uzrun-
velyofiliyo dsT-s (CIS) moqalaqeTa uflebebisa da Tavisuflebebis pa-
tiviscema.

3. sxvadasxva saerTaSoriso samTavrobo da arasamTavrobo organizacia-
Ta pozicia

39. saerTaSoriso samTavrobo da arasamTavrobo organizaciebi, Tavis mxriv,
moixseniebdnen administraciul da sasamarTlo xelisuflebebs Soris ko-
ordinirebul moqmedebas, sankt-peterburgisa da leningradis regionis
Sinagan saqmeTa mTavari sammarTvelos 2006 wlis 2 oqtomris instruqcia-
sa (no. 122721/08) da no. 0215 brZanebaze miTiTebiT (PACE-is moxseneba, §§ 55
da 71, HRW-is moxseneba, § 37, da FIDH-is moxseneba, gv. 26 da 27). mowmeTa
zepiri mosmenisas, b-nma iorSim, PACE-is monitoringis komitetis momxse-
nebelma arsebul dros, ganacxada, rom saqarTvelos moqalaqeTa aseTi
didi raodenobis gaZeveba drois aseT mokle periodSi ar SeiZleba gan-
xorcielebuliyo ruseTis xelisuflebis sakmaod maRali rangis pirebs
Soris codnisa da instruqciebis gareSe.

40. garda amisa, FIDH-i miuTiTebda, rom „adamianis uflebaTa da ltolvilTa
dacvis organizaciebi, romelic warmodgenili iyo ruseTSi, miiCnevdnen,
rom kampania, ganxorcielebuli aseTi saCvenebeli maneriT ruseTis te-
ritoriaze, SeiZleba inicirebuliyo mxolod Sinagan saqmeTa saministros
ierarqiidan wamosuli werilobiTi brZanebiT. da manam, sanam, migraciis
federaluri samsaxurisa da Sinagan saqmeTa saministros maRali Tanamde-
bobis pirebi uaryofdnen qarTvelebis winaaRmdeg aSkara represiuli
brZanebebis gacemas, „migraciisa da samarTlis“ bevri wevrma, „memoria-
lis“ (adamianis uflebaTa rusuli arasamTavrobo organizacia) qselis wev-
rebma regionalur departamentebSi an policiis ganyofilebebSi naxes we-



51
www.supremecourt.ge

saqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdeg

rilobiTi instruqciebi, romelic Seicavda yvela elements, romelic
warmodgenili iyo kampaniaSi. [saknt-peterburgisa da leningradis regi-
onis Sinagan saqmeTa mTavari sammarTvelos mier gacemuli saidumlo brZa-
nebis] saqme da moskovis skolebSi gagzavnili werilebi (ixileT paragra-
febi 36-37 zemoT) ar SeiZleba miCneuli iyos, rogorc calkeuli saqmee-
bi“ (FIDH-is moxseneba, gv. 28-29; sainformacio moTxovnebisTvis gagzav-
nili skolebSi, ixileT aseve PACE-is moxseneba, danarTi V, da HRW-is mox-
seneba, gv.37).

C. mowmeTa Cvenebebis mixedviT sadavo SemTxvevebi

1. ruseTis federaciaSi saimigracio wesebis mixedviT saqarTvelos mo-
qalaqeTa situacia.

41. mxareTa Soris sadaoa, icavdnen Tu ara saimigracio wesebs ruseTis fede-
raciaSi saqarTvelos gamoZevebuli moqalaqeebi im periodSi, ra period-
Tan dakavSirebiTac ismeba kiTxvebi. bevri saerTaSoriso samTavrobo da
arasamTavrobo organizacia xazs usvams am wesebis kompleqsurobas (ixi-
leT §76 qvemoT).

42. qarTvel mowmeebTan dakavSirebiT, romlebmac misces Cvenebebi mowmeTa
zepiri mosmenis dros, imis miuxedavad, rom maTi samarTlebrivi situacia
ruseTis federaciaSi xSirad iyo damabneveli, sasamarTlom SeniSna, rom
maTi umravlesoba iyo oficialurad arakanonierad mcxovrebi ruseTis
federaciaSi _ zogierTi wlobiT _ sxvadasxva mizezebis gamo (magaliTad,
ar hqondaT kanonieri muSaobis nebarTva, viza, an saregistracio serti-
fikati, xSirad gacemuli TaRliTurad _ ise, rom maT ar icodnen _ bevri
kerZo saagentos mier, romelic farTod axorcielebda saqmianobas ru-
seTis federaciaSi). isini amtkicebdnen, rom maTi dokumentebi warsul-
Sic SeumowmebiaT sxvadasxva SemTxvevis dros, romelsac zogjer moyve-
boda garkveuli Tanxis gadaxda, magram es iyo pirveli SemTxveva, roca
isini daakaves da iZulebiT gaaZeves ruseTis teritoriidan.

43. b-ni patariZe, ruseTis federaciaSi saqarTvelos konsuli arsebul dros,
ambobda, rom praqtikaSi rTuli iyo oficialuri procedurebis ganxor-
cieleba da rom bevri ucxo qveynis moqalaqes, maT Soris qarTvelebsac,
atyuebdnen kerZo kompaniebi, romelTa umetesoba moqmedebda ukanonod
da gamoscemda gayalbebul saregistracio sertifikatebs. is amatebda,
rom ruseTis federaciaSi amgvar kerZo saagentoebs mfarvelobdnen, ro-
melTa reklamireba xdeboda did qalaqebSi sajaro adgilebSi (ixileT da-
narTi, §13).

44. b-ni azarovi, saimigracio kontrolis departamentis ufrosis moadgile,
migraciis federaluri samsaxuri, moskovi, arsebul dros, da b-ni kon-
dratievi, inspeqtori kontrolis RonisZiebebis #2 ganyofilebidan ima-
ve departamentSi arsebul dros, miuTiTebdnen, rom mxolod oficialur
pirebs hqondaT uflebamosileba, gaecaT amgvari dokumentebi da rom isini
regularulad aqveynebdnen Sesabamis informacias ucxo qveynis moqala-
qeebis sayuradRebod. maT daadastures aseTi kerZo saagentoebis arse-
boba, magram xazi gausves, rom maTi saqmianoba xSirad iyo aralegaluri da
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sissxlissamarTlebrivi samarTalwarmoebis obieqts warmoadgendnen,
TumcaRa specifikuri magaliTebis moyvanis gareSe (ixileT danarTi, §§
15 da 17).

2. saqarTvelos moqalaqeebis dakaveba, dapatimreba da gaZeveba

45. mowmeTa zepiri mosmenis Semdgom, sadavo SemTxvevebi SeiZleba Sejamdes
Semdegnairad: saqarTvelos moqalaqeebis piradobebis Semowmeba xorci-
eldeboda quCebSi, marketebSi da sxva samuSao adgilebSi da maT saxlebSi,
da Semdgom maT akavebdnen da gadahyavdaT policiis ganyofilebebSi. po-
liciis ganyofilebebis dakavebis izolatorSi yofnis garkveuli perio-
dis Semdeg (ramdenime saaTidan erT an or dRemde, mowmeTa Cvenebebis mi-
xedviT), maT erTad ajgufebdnen da avtobusiT mihyavdaT sasamarTloeb-
Si, romelic sabolood maT akisrebda administraciul sasjelebs da ga-
mohqonda gadawyvetilebebi, romelic brZanebda maT administraciul ga-
Zevebas ruseTis teritoriidan. Semdgom, zogjer samedicino vizitisa da
sisxlis testis gavlis Semdeg, isini gadahyavdaT ucxoelTa dakavebis
centrebSi, sadac maT akavebdnen drois sxvadasxva periodiT (ori dRidan
ToTxmet dRemde, mowmeTa Cvenebebis mixedviT), da Semdeg mihyavdaT av-
tobusiT moskovis sxvadasxva aeroportebSi, da aZevebdnen saqarTvelo-
Si TviTmfrinaviT. unda aRiniSnos, rom saqarTvelos zogierTma moqala-
qem, romelTa winaaRmdegac gamoica gaZevebis orderi, datova ruseTis
federacia TavianTi saSualebebiT.

a. dakavebis pirobebi

46. qarTveli mowmeebi ambobdnen, rom isini daakaves rusma policiis ofic-
rebma im safuZvliT, rom maT saidentifikacio dokumentebi ar hqondaT
wesrigSi. xSirad maT ar SeeZloT TavianTi piradi nivTebis waReba an na-
Tesavebis informireba. roca maT hkiTxes, Tu ratom iyvnen dakavebulni,
maT upasuxes, rom es moxda imitom, rom isini iyvnen qarTvelebi da rom
arsebobda brZaneba zemodan, gaeZevebinaT saqarTvelos moqalaqeebi (mow-
meTa Cvenebebi nos. 1, 2 da 3 _ ixileT danarTi, §§ 5,6 da 7).

47.  b_ni azarovi, saimigracio kontrolis departamentis ufrosis moadgi-
le, migraciis federaluri samsaxuri, moskovi, arsebul dros, da b_ni kon-
dratievi, inspeqtori kontrolis RonisZiebebis #2 ganyofilebidan ima-
ve departamentSi arsebul dros, miuTiTebdnen, rom imaTma departamen-
tebma aiRes Tavis Tavze, miRebuli informaciis safuZvelze, ucxo qvey-
nis moqalaqeTa piradobebisa da damsaqmeblebis, romlebic eWvmitanilni
iyvnen ruseTis federaciaSi saimigracio wesebis darRvevaSi, Semowmeba.

b. samarTalwarmoeba sasamarTloebis winaSe

48. qarTveli mowmeebi, yvelani ambobdnen, rom Zalian mokle xangrZlivobis
samarTalwarmoeba hqondaT sasamarTloebSi. xSirad isini verc aanali-
zebdnen, rom maT sasamarTlos winaSe waradgendnen (mowmeTa Cvenebebi
nos. 4, 5 da 6 _ ixileT danarTi, §§8, 9 da 10). manam, sanam zogierTi maTgani
ixsenebda, rom mosamarTlesTan gasaubreba grZeldeboda saSualod xuT
wuTs saqmis faqtebis realuri ganxilvis gareSe (mowmeTa Cvenebebi nos. 1
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da 3 _ ixileT danarTi, §§5 da 7), sxvebi ambobdnen, rom isini ar dauSves
sasamarTlo darbazebSi da icdidnen koridorebSi, an avtobusebSi, rom-
lebiTac miiyvanes sasamarTloSi (mowmeTa Cvenebebi #2 da 7 _ ixileT da-
narTi, §§6 da 11), saqarTvelos sxva moqalaqeebTan erTad (maTi raodeno-
ba meryeobda 15_sa da 150_s Soris).  maT Tqves, rom maT ubrZanes, moewe-
raT xeli sasamarTlo gadawyvetilebebisTvis, ise, rom ar misces SesaZ-
lebloba, waekiTxaT is, an mieRoT gadawyvetilebis asli. maT ar hqondaT
wvdoma TarjimanTan an advokatTan (mowmeTa Cvenebebi nos. 1, 2 da 4 _ ixi-
leT danarTi, §§5, 6 da 8).  rogorc xdeboda, mosamarTleebma da policiis
oficrebma gadaaTqmevines maT gasaCivreba, radgan ganucxades, rom ar-
sebobda saqarTvelos moqalaqeebis gaZevebis brZaneba, da nebismier Sem-
TxvevaSi, isini iyvnen iseT stresul mdgomareobaSi, rom SeiZleba ufro
didxans darCeniliyvnen patimrobaSi da imdenad undodaT saqarTveloSi
dabruneba, rom isini xels moawerdnen „nebismier rames“. rodesac maT
ikiTxes, Tu ratom aZevebdnen, maT upasuxes, rom es xdeboda imitom, rom
isini iyvnen qarTvelebi da mizezi maT unda ekiTxaT TavianTi preziden-
tisTvis, b-ni saakaSvilisTvis.

49. b-nma patariZem, ruseTis federaciaSi saqarTvelos konsulma arsebul
dros, ganacxada, rom rusma Tanamdebobis pirebma mas piradad uTxres, rom
amgvar gasaCivrebebs ar hqonda azri, vinaidan ruseTis federaciidan qar-
Tvelebis gaZeveba iyo politikuri gadawyvetileba (ixileT danarTi, § 13).

50. da b-ni kondratievi, inspeqtori kontrolis RonisZiebebis #2 ganyofi-
lebidan, saimigracio kontrolis departamenti, migraciis federaluri
samsaxuri, moskovi, arsebul dros, sasamarTlos winaSe samarTalwarmoe-
bas aRwerda Semdegnairad: mopasuxe mihyavdaT mosamarTlesTan, romelic
acnobda mas mis uflebebsa da valdebulebebs, ekiTxeboda, xom ar surda
mas hyoloda Tarjimani an advokati, da Tu survils gamoTqvamda, misi moT-
xovna mxedvelobaSi miiReboda; Semdeg mosamarTle mopasuxes usvamda
kiTxvebs mis kerZo situaciaze, tovebda darbazs da brundeboda orde-
riT. Tu es iyo gaZevebis orderi, mopasuxe iRebda mis asls da gadahyav-
daT is ucxoelebisTvis gankuTvnil dakavebis centrSi misi gaZevebis miz-
niT. mas hqonda aTi dRe gasaCivrebisTvis, romlis Semdeg gaZevdeboda ru-
seTis federaciidan, da rom es vada SeiZleba gazrdiliyo (ixileT danar-
Ti §17).

51. b-nma manerkinma, federaluri kanonmdeblobis aRsrulebaze sameTval-
yureo ganyofilebis ufrosma, moskovis prokuraturidan, gansaxilvel
dros, axsna, rom Sesabamis periodSi misi ganyofileba axdenda procedu-
ruli Seusabamobebis identificirebas, romelic Seexeboda  migraciis fe-
deraluri samsaxuris mier sxvadasxva qveynebis moqalaqeebze moxsenebe-
bis Sedgenis maneras. 22 saqmeSi aRniSnulma daskvnebma ganapiroba gaZeve-
bis brZanebebis gadadeba.  man daamata, rom mTavarma prokurorma, rome-
lic pasuxismgebeli iyo moskovis regionze, mosTxova mis yvela ganyofi-
lebas, uzrunveleyoT ucxo qveynis moqalaqeTa uflebebis saTanadod pa-
tiviscema. man Tqva, rom arasodes yofila instruqciebi, romelic saqar-
Tvelos moqalaqeebs SeuzRudavda uflebebs, radgan es iqneboda kanonis
sawinaaRmdego, da danaSaulic ki, rusuli samarTlis mixedviT.
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c. dakavebis pirobebi

52. qarTveli mowmeebi saubrobdnen „gadatvirTulobaze“, „autanel“ da „ara-
adamianur“ dakavebis pirobebze da SemaZrwunebeli higienis pirobebze,
da ambobdnen, rom maTi Tanapatimrebi ZiriTadad iyvnen saqarTvelos mo-
qalaqeebi, Tumca zogjer, erTi an ori sxva erovnebis dakavebulic imyo-
feboda.

53. isini ambobdnen, rom maTi policiis ganyofilebaSi dakavebisas, saknebi,
romlebsac „maimunebis galias“ eZaxdnen, iyo metad patara da gadatvir-
Tuli, rom qalebi da kacebi xSirad erTad iyvnen dapatimrebuli da ar
hqondaT dajdomis saSualeba (mowmeTa Cvenebebi #1 da 6 _ ix. danarTi, §§5
da 10).

54. maTi TqmiT, ucxoelTa dakavebis centrebSi saknebi aseve iyo gadatvir-
Tuli: saknebis zomis aRweriloba meryeobda 40-dan 50kv.m-mde 100 patim-
risTvis, 22-dan 25 kv.m-mde 23 patimrisTvis 10 sawoliT (mowmeTa Cveneba
#3), 6X8 fexis nabiji 30 patimrisTvis 6 sawoliT (mowmeTa Cveneba no:4), da
25 kv.m. 40 patimrisTvis 15 sawoliT (mowmeTa Cveneba #7). sxva mowmeebi
saubrobdnen patara saknebze 7 an 8 patimriT (mowmeTa Cvenebebi #1 da 6)
an 45 patimriT da 6 sawoliT (mowmeTa Cveneba #5 _ ix. danarTi, §§7, 8, 11, 5,
10 da 9). sawolebi Sedgeboda mxolod rkinisgan, Zalian Txeli matrasiTa
da sabnis gareSe; dakavebulebs morigeobiT eZinaT masze; kalaTa gamoiye-
neboda rogorc tualeti da ar iyo gancalkevebuli saknisgan; ar arse-
bobda vargisi wyali Tu saWmeli.

55. b-nma patariZem, im droisTvis saqarTvelos konsuli ruseTis federaci-
aSi, ganacxada, rom is da misi jgufi araerT dakavebis dawesebulebas es-
tumren ruseTis federaciis sxvadasxva regionSi, maT Soris peterburg-
sa da moskovSi. igi adasturebda, rom TiTqmis yvela centrSi umetesad
saqarTvelos moqalaqeebi iyvnen dakavebuli, rom saknebi iyo gadatvir-
Tuli, pirobebi metad rTuli, SemaZrwunebeli higiena, da Zalian cota lo-
ginebi da matrasebi. mxolod moskovis dakavebis no.1 centri (sanimuSo
centri, romelic Jurnalistebs anaxes) sTavazobda dakavebis ukeTes pi-
robebs, Tumca, isic aseve gadatvirTuli iyo (ix. danarTi §13).

56. b-nma azarovma, im droisTvis saimigracio kontrolis departamentis uf-
rosi moadgile (federaluri saimigracio momsaxureba, moskovi), ganac-
xada, rom igi xelmZRvanelobda rva dakavebis dawesebulebas moskovSi da
rom yvela maTgans estumra: dakavebis pirobebi iyo saerTo yvela ucxoe-
lisTvis, kerZod, didi saknebi daaxeloebiT 50kv.m, sawolebiT, calke sa-
pirfareSoTi, wyliT da samjeradi cxeli kvebiT (ix. danarTi §15). sxva rus-
ma mowmeebma ganacxades, rom arasdros yofila raime saxis saCivari war-
dgenili dakavebis pirobebTan dakavSirebiT saqarTvelos konsulis an sa-
qarTvelos moqalaqeebis mxridan.

d. gaZevebis pirobebi

57. qarTveli mowmeebi acxadebdnen, rom isini da saqarTvelos sxva moqala-
qeebi waiyvanes avtobusiT, romelsac Tan axlda ruseTis specialuri po-
liciis (ïïïï) oficrebi, moskovis sxvadasxva aeroportSi, saidanac mox-
da maTi TviTmfrinaviT deportacia TbilisSi. maT ganacxades, rom
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ïïïï-is oficrebi amcirebdnen, magaliTad, iZulebuli iyvnen avtobus-
Si fuli gadaexadaT, raTa gaTavisuflebuliyvnen an moewiaT an mieRoT
piradi nivTebi (mowmeTa Cvenebebi no:3, 4, 5 da 7 - ix, danarTi §§7,8,9 da 11),
da Sesabamisad, unda evloT an erbinaT TviTmfrinavamde ukan Sekruli xe-
lebiT ïïïï-is oficrebisgan Semdgari cocxali koridoris gavliT. sa-
qarTvelos moqalaqeebis pirvelma gaZevebulma nakadma satvirTo TviT-
mfrinavebiT imgzavra (2006 wlis 6 oqtombers), xolo Semdegma nakadma sam-
gzavro TviTmfrinavebiT (2006 wlis 10, 11 da 17 oqtomberi). marTlac, sam-
gzavro TviTmfrinavSi tranportirebis pirobebi misaRebi iyo, satvir-
To TviTmfrinavis ki - metad primitiuls warmoadgenda: qarTveli mowme-
ebi ambobdnen, rom skamebis ori rigi arsebobda, romlebzec qalebi da bav-
Svebi isxdnen (oci an meti), mamakacebi ki an iatakze isxdnen an fexze id-
gnen, xolo kasris msgavsi nivTi gamoyeneboda, rogorc tualeti da tri-
alebda rigebs Soris. miaxloebiTi raodenoba qarTveli mgzavrebisa
TviTmrfinavSi meryeobda 80-dan 150-mde.

58. b-nma kondratievma, im droisTvis kontrolis #2 ganyofilebis inspeq-
tori (imigraciis kontrolis departamenti, federaluri simigracio mom-
saxurebis saagento, moskovi) ganacxada, rom satvirTo TviTmfrinavebi
iyo samgzavro TviTmfrinavis msgavsi, mciredi gansxvavebiT komfortSi,
nebismier SemTxvevaSi, isini aRWurvili iyo dasajdomi adgilebiT an ska-
mebiT da usafrTxoebis qamrebiT, wyliT, sakvebiT da iatakze damagrebu-
li tualetebiT. igi Tavadve axlda Tan sartvirTo TviTmfrinavs 2006
wlis 6 oqtombris frenisas da ganmarta, rom frena gagrZelda daaxloe-
biT 3 saaTi, rom bortze imyofeboda daaxloebiT 150 mgzavri da maT ar
gausaCivrebiaT transportirebis pirobebi, aramed piriqiT, madlobas ux-
didnen misi departamentis wevrebs TbilisSi Casvlisas. ukana gzaze, ima-
ve TviTmfrinavma ruseTis moqalaqeebi waiyvana saqarTvelodan ruseT-
Si.

59. b-ni azarovi, im droisTvis saimigracio kontrolis departamentis uf-
rosi, moadgile (federaluri saimigracio momsaxurebis saagento, mos-
kovi), imyofeboda Jukovskoes da domodedovos aeroportebSi da or
TviTmfrinavSi moaTavses saqarTvelos moqalaqeebi, romlebic gaaZeves
saqarTveloSi. man ganacxada, rom TviTmfrinavebi aRWurvili iyo dasaj-
domi adgilebiT da skamebiT, aseve, wyliTa da mSrali orcxobilebiT.

60. b-nma SevCenkom, im droisTvis federaluri saimigracio momsaxurebis sa-
imigracio kontrolis departamentis ufrosi moadgile, ganacxada, rom
igi imyofeboda aeroportSi, rodesac saqarTvelos moqalaqeebis depor-
tacia mimdinareobda da aRniSna, rom ar arsebobda SezRudvebi bargze;
piriqiT, piradi nivTebi maT Tan hqondaT da mediac iq imyofeboda. Sesaba-
misad, madlobis werilSi, romelic saqarTvelos konsulma gaugzavna da-
ba derbentis (daRestani) federaluri saimigracio momsaxurebis ufross,
igi madlobas uxdida rus oficialur pirebs TanamSromlobisTvis gaZe-
vebis procedurebis msvlelobisas da ar warudgenia aranairi saCivari.
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situacia saqarTveloSi gaZevebis Semdgom

61. qarTveli mowmeebi aRniSnavdnen, rom isini gaTavisufldnen, raTa dab-
runebuliyvnen saqarTveloSi da ar gausaCivrebiaT gaZevebis brZanebebi
TbilisSi ruseTis arc sakonsulosa da arc saelCoSi. nebismier SemTxve-
vaSi, ruseTis federaciaSi sasamarTlo procesis mimdinareobisas orive
mosamarTlem da policiis oficrebma uTxres maT araerTxel, rom gasa-
Civreba azrs iyo moklebuli, radganac zemodan arsebobda brZaneba qar-
Tvelebis gaZevebaze. zogierTi aseve miuTiTebda praqtikul dabrkole-
bebze, rogoricaa magaliTad ruseTis sakonsulos daxurva TbilisSi, sa-
konsulosTan didi rigebi da sxv.

62. b-nma vasilevma, im droisTvis ruseTis federaciis konsuli saqarTvelo-
Si, gaancxada, rom Tbilisis saelCos da sakonsulos diplomatiuri per-
sonalis nawilis ruseTis federaciaSi 2006 wlis seqtembris bolos re-
patriaciis Semdgom, saelCom ganagrZo Cveulebrivad funqcionireba, sa-
muSao saaTebis ganmavlobaSi (9:00-16:00), Semcirebuli 15 TanamSromlis
daxmarebiT saelCoSi (diplomatebi da administraciuli personali) da
sami doplomatiT sakonsuloSi. Sesabamisad, saqarTvelos moqalaqeebs Se-
eZloT waredginaT sarCelebi an pretenziebi _ piradad, an saqarTvelos
sagareo saqmeTa saministros SuamdgomlobiT _ rac Semdgom gadaegzav-
neboda Sesabamis oficialur organoebs ruseTis federaciaSi, magram arc
erTi saCivari an pretenzia ar iqna wardgenili. mas Semdeg, rac or qveya-
nas Soris diplomatiuri urTierTobebi Sewyda, 2009 wlis martidan, ru-
seTis federacias gaxsnili hqonda ofisi Sveicariis saelCoSi saqarTe-
loSi da saqarTvelos aseve hqonda gaxsnili erTi ofisi ruseTSi Sveica-
riis saelCoSi. Sesabamis diplomatebs erTmaneTTan dakavSireba swored
aq SeeZloT (ix. danarTi §24). 2011 wlis 15 aprilis werilSi mopasuxe mTav-
roba adasturebda, rom misi diplomatiuri personalis nawilis evakuaci-
is Semdgom, romelic 2006 wlis seqtembris bolos ganxorcielda, diplo-
matiuri personalis aTi wevri ganagrZobda muSaobas TbilisSi arsebul
ruseTis saelCoSi da sam sxva sakonsuloSi.

D. sadao movlenebi sxvadasxva saerTaSoriso samTavrobo da arasamaTav-
robo organizaciebis Tanaxmad

1. zogadi mimoxilva

63. PACE-s monitoringis komiteti miuTiTebda „seleqtiur da gamiznuli dev-
nis kampaniaze eTnikur safuZvelze, rac naTlad ewinaaRmdegeba adamia-
nis uflebaTa dacvis evropuli konvenciis me-12 damatebiTi oqmis me-14
muxlis arss..., romelSic jgufi naTlad aris qceuli specialuri milici-
is operaciebis samizned, romelic moicavs mosaxleobis devnas quCebSi,
maRaziebSi Tu strategiuli mniSvnelobis adgilebSi (saqarTvelos sakon-
sulo moskovSi, qarTuli marTlmadidebluri eklesia)...“ (PACE angariSi,
§§ 52-53).

64. arasamTavrobo organizaciebi miuTiTebdnen „masiuri kontrolis opera-
ciebze da represiebze, romlebic mimarTuli iyo moskovSi da sxva rusul
qalaqebSi mcxovreb qarTvelebze“ (FIDH angariSi, me-2 punqti „2006 wlis
Semodgomis antiqarTuli kampania“ gv.20). saqarTvelos moqalaqeebi da
„eTnikuri qarTvelebi“, Sesabamisad, iyvnen dakavebis da gaZevebis winas-
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warganzraxuli politikis msxverpli (HRW angariSi, gv.1).

65. HRW-m moaxdina q-ni ela pamfilovas komentarebis citireba _ ruseTis
federaciaSi adamianis uflebebisa da samoqalaqo sazogadoebis prezi-
dentis sakonsultacio sabWos xelmZRvaneli (saxelmwifo organo, rome-
lic konsultaciebs uwevs prezidents adamianis uflebebsa da samoqala-
qo sazogadoebasTan dakavSirebiT yvela sakiTxze) _ romelmac ganacxa-
da, rom „gamoyenebuli administraciuli da samarTlebrivi zomebi [qar-
Tvelebis winaaRmdeg] aris usafuZvlo: qarTvelebis kuTvnili biznesebi
daixura, qarTvelebis mier kanonierad mopovebuli vizebi da saregistra-
cio dokumentebi gauqmda, adamianebi ukanonod daakaves da [gaaZeves] ru-
seTidan“ (2006 wlis 8 noembris gancxadeba, angariSis gv.30).

66. q-nma svetlana ganuSkinam _ imave sakonsultacio sabWos wevri da „mig-
raciisa da kanonmdeblobis“ qselis xelmZRvaneli da samoqalaqo daxma-
rebis komitetis Tavmjdomare, aseve, im droisTvis „memorialis“ adami-
anis uflebaTa centris sabWos wevri _ 2006 wels ganacxada, rom adgili
hqonda „saqarTvelos moqalaqeebis organizebul devnas“. man miiCnia, rom
„adamianTa specifikuri jgufis amgvari Seviwroeba, warmoadgenda da-
uSvebeli diskriminaciis formas, romelic araviTar SemTxvevaSi ar un-
da ganxiluliyo, rogorc aralegalur migraciasTan brZolis samar-
Tlebrivi meTodi“ (sityviT gamosvla evropis parlamentSi 2006 wlis 21
noembers).

67. sxva evropulma institutebma aseve gamoxates SeSfoTeba qarTvelebis di-
di raodenobiT gaZevebasTan dakavSirebiT da TxovniT mimarTes ruseTis
oficialur organoebs gaeuqmebinaT yvela RonisZieba, romelic saqar-
Tvelos moqalaqeebis mimarT ganxorcielda maT teritoriaze (q-ni fe-
rero-valderis _ evrokomisiis wevri sagareo urTierTobebsa da evro-
puli samezoblo politikis dargSi _ sityviT gamosvla 2006 wlis 25 oq-
tombers; evroparlamentis 2007 wlis 6 martis erToblivi rezolucia sam-
xreT oseTis mdgomareobasTan dakavSirebiT, 1-li, me-11 da me-12 punqte-
bi; rasizmisa da Seuwynareblobis winaaRmdeg evrokomisiis 2006 wlis 15
dekembris gancxadeba (ECRI)).

2. saqarTvelos moqalaqeebis dakaveba, patimroba da gaZeveba

a.  dakavebis pirobebi da sasamarTlos winaSe procesi

68. PACE-s monitoringis komitetma ganacxada, rom „gaZevebis rutina“ moh-
yva periodul qmedebebs mTeli qveynis masStabiT: „qarTvelebs, romleb-
sac aCerebdnen quCaSi maTi dokumentebis Semowmebis mizeziT, akavebdnen
imis miuxedavad, imyofeboda Tu ara maTi dokumentebi wesrigSi da gada-
yavdaT miliciis ganyofilebaSi, sadac maT did jgufebad warudgenden
sasamarTlos. gadawyvetilebebi administraciul sasjelze, ruseTis te-
ritoriidan gaZevebis Sesaxeb, miiReboda sasamarTlosTan winaswari Se-
Tanxmebis Sesabamisad, advokatebis da sasamarTlos mier individualuri
garemoebebis ganxilvis gareSe, mTliani  procedura grZeldeboda ori-
dan aT wuTamde. xSirad, adamianebi, romlebic am RonisZiebebs daeqvemde-
baren, arc ki iyvnen wardgenili sasamarTlo darbazSi; dakavebulebi im-
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yofebodnen koridorebSi an manqanebSi, romliTac isini iq miiyvanes“ (PACE
angariSi, §59).

69. es aRweriloba TanxvedraSia FIDH da HRW-s angariSebTan (FIDH angariSi,
gv.23-26 II-2 „krizisis ganviTareba da devnis saxeebi“ a) „kontrolisa da
dakavebis operaciebi“, b) „samarTlianobis aSkara uaryofa da procedu-
rebisTvis gverdis avla“, da HRW angariSi, gv. 40-53 „qarTvelebis TviT-
neburi da ukanono dakaveba da gaZeveba“).

70. HRW-s Tanaxmad, „maSin, roca saqarTvelos zogierT moqalaqes teqniku-
rad SesaZloa hqonda sasamarTlos gadawyvetileba maTi gaZevebis Sesaxeb,
is, Tu rogor moxda am gadawyvetilebebis aRsruleba (zogierTi jgufuri
sasamarTlo ganxilvis saxiT), warmomadgenlobis gaZevebis winaaRmdeg sa-
Tanado saqmiswarmoebis SesaZleblobis ararseboba da is faqti, rom bevrs
uari eTqva gasaCivrebaze, miuTiTebs ruseTis mier adamianis uflebaTa ev-
ropuli konvenciis debulebebis darRvevaze (HRW angariSi, gv.13).

71. FIDH-ma, Tavis mxriv, aRniSna, rom „dakavebuli pirebi jgufurad iqnen war-
dgenili sasamarTlos winaSe, romelmac ramdenime wuTSi gamosca maTi ru-
seTidan gaZevebis ganCineba, rasac win uZRoda dakavebis periodi ucxoe-
li moqalaqeebis droebiTi dakavebis dawesebulebaSi (TsVSIg), piris oja-
xuri mdgomareobis gaTvaliswinebis gareSe (FIDH-is angariSi, gv.25).

aseve, daamata, rom „samoqalaqo daxmarebis“ (rusuli asociacia) iuristi
„kampaniis ganmavlobaSi araerT garemoebebSi Seeswro  marTlmsajule-
bis Secdomebs: dakavebulebs ara marto ar hqondaT ufleba advokatze,
aramed, isini xSirad policiis TanamSromlebis mier jgufurad waredgi-
nebodnen sasamarTlos. mosamarTleebi ki saqmeebs ganixilavdnen rogorc
sawarmoo xazze, gaZevebis brZanebas daqvemdebarebuli pirebis daswre-
bis da TiToeuli saqmis garemoebebis gaTvaliswinebis gareSe. es gaZeve-
bis gancxadebebi waredgineboda dakavebulebs; bevri xels awerda, fiq-
robda ra, rom iyo jarima, rogorc erT-erTi nawili administraciuli sax-
delebisa saimigracio wesebis darRvevisTvis. uamrav SemTxvevaSi gansa-
xilvel pirebs winaswarve aTqmevines uari gasaCivrebaze im mizeziT, rom
„es saqmes kidev ufro gaarTulebda“. zogierT SemTxvevaSi „SeTanxmebebs“
moewera xeli deportaciis adgilas (FIDH-is angariSi, gv.26).

aseve, acxadebda, rom „rigi faqtorebi miuTiTebda policiasa da marTlmsa-
julebis organoebs Soris SeTqmulebaze, rac amtikicebda winaswarSemu-
Savebul politikas: moskovSi, policiasa da sasamarTloebs Soris SeTqmu-
leba mdgomareobs im faqtSi, rom am ukanasknels siaSi ar Seutania arcerTi
saqme im periodis ganmavlobaSi, rac qarTvelebi waredginebodnen sasamar-
Tlos. isini daakaves dilis 9 saaTze da jgufurad warudgines sasamarTlos
10:00 saaTze. mosamarTleebma didi raodenobiT gadawyvetilebebi gamoi-
tanes ramdenime dReSi, roca Cveulebriv eqvsi Tve sWirdebodaT msgavsi
gadawyvetilebebis miRebisTvis“ (FIDH-is angariSi, gv.26).

b.  dakavebis da gaZevebis pirobebi

72. patimrobis pirobebTan da gaZevebasTan dakavSirebiT, PACE monitorin-
gis komitetma miuTiTa im mowmeebze, romelTac man Tanareportioriebis
misiis dros mousmina da romlebic saubrobdnen „gadatvirTulobaze“ „au-
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tanel“ da „araadamianur“ patimrobis pirobebze. maT aramarto samedici-
no daxmarebis miRebis ufleba CamoarTves, aramed, nebismieri ZiriTadi
saWiroebebis dakmayofilebis SesaZleblobac.

am garemoebebis Sedegad gardaicvala 48 wlis saqarTvelos moqalaqe,
Tengiz togoniZe, romelic mowmeTa Tanaxmad, asTmiT iyo daavadebuli.
mas Semdeg, rac dakavebuli iyvnen ori kvira samedicino daxmarebis da
sufTa haerze gasvlis SesaZleblobis gareSe, igi gardaicvala ramdeni-
mesaaTiani mogzaurobis Semdgom, romelic sankt-peterburgis dakavebis
izolatoris da moskovis domodedovis saerTaSoriso aeroportis mimar-
TulebiT xorcieldeboda 2006 wlis 17 oqtombers. im droisTvis federa-
luri saimigracio momsaxurebis ufrosma moadgilem, b-nma turkinma ga-
nacxada, rom gansaxilveli dakavebis dawesebuleba daiketa.

monitoringis komiteti aseve miuTiTebda saqarTvelos meore moqalaqe-
ze, 52 wlis manana jabeliaze, romelic 2006 wlis 2 dekembers gardaicvala
moskovis dakavebis #2 dawesebulebaSi, orTviani araadekvaturi samedi-
cino daxmarebis da saswrafo samedicino daxmarebaze uaris Sedegad
(PACE-s angariSi, § 60).

da bolos, monitoringis komiteti miuTiTebda im pirobebze, romelSic
saqarTvelos moqalaqeebis gadayvana xdeboda satvirTo TviTmfrinave-
biT 2006 wlis oqtombris dasawyisSi. es ganxorcielda saerTaSoriso sa-
moqalaqo aviaciis organizaciis normebis darRveviT, ramdenadac mgzav-
rTa gadayvana iyo sicocxlisTvis saSiSi (PACE angariSi, §57).

73. FIDH-ma daazusta, rom arsebobda „rva droebiTi dakavebis dawesebuleba
ucxoeli moqalaqeebisTvis moskovSi da mis SemogarenSi, romelic kon-
vertirebuli iyo yofili gamosafxizlebeli saknebisgan. dawesebulebebs
#1 (novoslobodskaias raioni), #2 (peredelkinoSi) da #8 (mnevnikSi)
stumrobda „samoqalaqo daxmarebis“ komitetis personali. erT-erT, di-
mitrovskoes quCis win, iyo policiis manqanebis 2 kilometramde rigi, ra-
Ta gadaeyvana dakavebuli pirebi izolatorSi, romlis sivrce 320 piris-
Tvis iyo gankuTvnili. dakavebulebi acxadebdnen, rom rvis magivrad 16
piri imyofeboda sakanSi da sakvebis racioni ar gazrdila. amas garda, iq
imdenad bevri adamiani imyofeboda, rom TsVSIG arc ki hqonda dro Seedgi-
na patimarTa ganTavisuflebis dokumentebi“. FIDH-i aseve miuTiTebda da-
kavebis dawesebulebaSi an gaZevebamde mgzavrobis dros sikvdilis oTx
SemTxvevaze (FIDH angariSi, gv.26-27 (c) „patimrobis pirobebi da sivkdi-
lianoba patimrobaSi“).

74. HRW-i iuwyeboda msgavs faqtebs da aseve miuTiTebda dakavebis ganmav-
lobaSi dafiqsirebul oTx sikvdilze (HRW angariSi, gv.53-57 „qarTvele-
bis sikvdili patimrobaSi“ da gv.57-63 „araadamianuri da damamcirebeli
mopyroba“).

pirvel sakiTxze HRW-m aseve miuTiTa b-ni togoniZis da q-ni habelias saq-
meebze, romlebic daeqvemdebarnen dakavebis metad mkacr pirobebs da ar
miewodaT saWiro samedicino daxmareba, ramac maTi sikvdili gamoiwvia.
saqarTvelos ori sxva moqalaqis saqme, romlebic patimrobisas gardaic-
valnen aseve aRiniSna. amas garda, ruseTis oficialurma organoebma ar
ganaxorcieles arsebiTi gamoZieba xsenebul gardacvalebaze, miuxeda-
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vad maTi adamianis uflebaTa evropuli konvenciis me-2 muxliT gaTvalis-
winebuli valdebulebisa.

meore sakiTxze HRW-m aRniSna, rom saqarTvelos bevri moqalaqe daeq-
vemdebara araadamianur da damamcirebel mopyrobas maTi dakavebis da ga-
Zevebis mZime pirobebis gaTvaliswinebiT (gadatvirTuli saknebi, wylis
da sakvebis simcire, saqarTvelos asze meti moqalaqis satvirTo TviT-
mfrinavebiT gadayvana).

II.  Sesabamisi Sida samarTali da praqtika

A. saimigracio kanonmdebloba da saqarTvelos moqalaqeebis
mdgomareoba

75. emigrantebis Sesvla da binadroba regulirdeba ori kanoniT: 2002 wlis
25 ivlisis federaluri kanoni #115-FZ, romelic exeba ruseTis federa-
ciaSi ucxoeli moqalaqeebis samarTlebriv statuss da 2006 wlis 18 ivli-
sis #109-FZ federaluri kanoni ruseTis federaciaSi im emigrantebis re-
gistraciaze, romlebic arian sxva qveynis moqalaqeebi an moqalaqeobis
armqone pirebi.

2002 wlis 29 oqtombridan ucxoeli moqalaqeebis samarTlebrivi statu-
sis Sesaxeb kanonis ZalaSi Sesvlis Semdgom CIS-is yvela moqalaqes _ maT
Soris saqarTvelos moqalaqeebi _ moeTxoveba maTi mdgomareobis regu-
lireba binadrobis nebarTvis miRebaze mimarTvis wardgeniT, miuxedavad
imisa, rom isini adre kanonierad imyofebodnen ruseTis teritoriaze. am
kanonis me-20 da 21-e seqciebis Tanaxmad, maT aseve unda waradginon gan-
cxadeba registraciaze ruseTis federaluri saimigracio momsaxurebis
adgilobriv ofisSi, raTa miiRon registraciis sertifikati, romelic mi-
uTiTebs maT binadrobis adgilze. Tu surT, ganaxorcielon profesiuli
saqmianoba, maT moeTxovebaT samuSao nebarTvis da emigranti dasaqmebu-
lis baraTis miReba me-13 seqciis Sesabamisad. cvladi xangrZlivobis saq-
miani (biznes) viza gaicema ucxoel moqalaqeebze, romlebic elodebian
seminarSi monawileobas, an ruseTis federaciaSi biznes kontaqtebis dam-
yarebas, magram igi ar aZlevs maT legalurad muSaobis uflebas.

damatebiT, 2000 wlis 5 dekembridan, biSkekis SeTanxmebis denonsaciis Sem-
dgom 1992 wlis 9 oqtombers, romelic exeboda CIS-is uamravi wevri sa-
xelmwifoebis moqalaqeTa uvizo gadaadgilebas, maT Soris saqarTvelos,
saqarTvelos yvela moqalaqem unda Seitanos gancxadeba, raTa SeZlos ru-
seTis teritoriaze Sesvla.

B.  sxvadasxva saerTaSoriso samTavrobo da arasamTavrobo organizacie-
bis pozicia

76. PACE-s monitoringis komitetma, FIDH-is da rasizmisa da Seuwynareblo-
bis winaaRmdeg evropulma komisiam (ECRI) xazi gausves 2002 wlis 25 ivli-
sis ucxoeli moqalaqeebis samarTlebrivi statusis Sesaxeb kanonis gar-
damavali debulebebis ararsebobas  da binadrobis nebarTvis, registra-
ciis sertifikatis an muSaobis nebarTvis miRebis procedurebis kompleq-
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surobas, rac emigrantebs daucvel mdgomareobaSi ayenebda (ix. PACE an-
gariSi, §54, FIDH angariSi gv.12-13, romelic aseve miuTiTebs 2003 wlis 2
ivnisis gaeros rasobrivi diskriminaciis aRmofxvris komitetis (CERD)
daskvnebze, CERD/C/62C0/7, da ECRI-s mesame 2005 wlis 16 dekembris anga-
riSze ruseTis federaciasTan dakavSirebiT ECRI (2006) 21).

C. administraciuli gaZevebis procedura

77. nebismieri ucxoeli moqalaqe, romelic daarRvevs ruseTis federaciis
saimigracio debulebebs (administraciul samarTaldarRvevaTa kodeq-
sis muxlebi 18.8, 18.10 da 18.11), pasuxs agebs administraciuli samarTal-
darRvevisTvis da emuqreba gaZeveba (muxli 3.2). nebismieri gadawyveti-
leba, romelic exeba administraciuli xasiaTis braldebas, ramac SesaZ-
loa, gamoiwvios ruseTis federaciidan gaZeveba, unda miiRos saerTo sa-
samarTlos mosamarTlem (muxli 23.1 §3). gasaCivreba SesaZlebelia sasa-
marTloSi an saapelacio sasamarTloSi aTi dRis ganmavlobaSi (muxli 30.1
§1, 30.2 §2 da 30.3 §1). vada SeiZleba gadaiwios mosarCelis moTxovniT (mux-
li 30.3 §2). saapelacio saCivari administraciuli gaZevebis brZanebis mi-
marT unda ganxilul iqnes saapelacio dokumentebis wardgenidan erTi
dRis ganmavlobaSi (muxli 30.5 §3), igi gaTavisuflebulia sasamarTlo xar-
jebisgan da SemaCerebeli xasiaTisaa (muxlebi 31.1, 31.2 §2, da 31.3 §§1,2 da
3). da bolos, ucxoelma moqalaqem, aseve, SeiZleba aRZras saapelacio sa-
Civari administraciuli gaZevebis brZanebis winaaRmdeg, romelic gaxda
ganxorcielebadi (sakonstitucio sasamarTlos 2004 wlis 22 aprilis da
2005 wlis 12 aprilis ganCinebebi administraciul samarTaldarRvevaTa
kodeqsis 30.11 §§1,2 da 3 muxlebis konstituciurobaze).

III. mxareTa moTxovnebi

A.  momCivani mTavroba

78. momCivanma mTavrobam mimarTa sasamarTlos daedgina,

„I. dasaSvebobasTan dakavSirebiT:

a. momCivnebis saCivari dasaSvebia, radganac SidasamarTlebrivi saSuale-
bebis amowurvis wesi ar vrceldeba am procesze. vinaidan, savaraudo dar-
Rvevebi aris ganmeorebadi magaliTi konvenciasTan Seusabamo qmedebebi-
sa, romlebic warmoadgendnen ruseTis xelisuflebis organoebis ofi-
cialuri Semwynareblobis sagans da Sesabamisad, Seexeba administraciul
praqtikas.

b. alternatiulad, rom momCivanis saCivari dasaSvebia, radgan Sidasamar-
Tlebrivi saSualebebis amowurvis moTxovna ar gamoiyeneba winamdebare
saqmeSi, vinaidan ruseTis federaciis SidasamarTlebrivi saSualebebi ar
iyo efeqturi da xelmisawvdomi konvenciis mniSvnelobis farglebSi da
arsebobda gansakuTrebuli garemoebebi, romlebic aTavisuflebda saqar-
Tvelos moqalaqeebs da qarTuli warmoSobis pirebs maTi amowurvisgan.

g. rom saCivari wardgenil iqna eqvsi Tvis vadaSi.
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II. saqmis arsebiTi garemoebebi: rom ruseTis federaciam daarRvia konven-
ciis me-3, me-5, me-8, me-13, me-14 da me-18 muxlebi, 1-li damatebiTi oqmis 1-
li da me-2 muxlebi, me-4 damatebiTi oqmis me-4 muxli da me-7 damatebiTi
oqmis 1-li muxli.

III. samarTlebrivi dacvis saSualeba: rom momCivan saxelmwifos ekuTvnis sa-
marTliani dakmayofileba am darRvevebisTvis, rac moiTxovs sasamar-
Tlos dacvis zomebs da kompensacias dazaralebuli mxarisTvis.“

79. ukanasknel sakiTxze maT mimarTes sasamarTlos, rom „mieniWebina samar-
Tliani dakmayofileba 41-e muxlis Sesabamisad, kerZod, kompensacia, re-
paracia, restitution in integrum, xarjebi, danaxarjebi da sxva moTxovnis dak-
mayofilebebi, romlebic gankuTvnilia dazaralebul mxareTa mier gan-
cdili materialuri da aramaterialuri zaralisTvis“.

80. dasaSvebobis mosmenaze, momCivanma mTavrobam naTlad aRniSna, rom indi-
vidualuri garemoebebi, romlebic aRwerilia maT saCivarSi da moxsnie-
buli qarTveli mowmeebis mier maTi mosmenis dros, iyo erTaderTi, rome-
lic  axdenda administraciuli praqtikis ilustrirebas. amas garda, 23
qarTvelma momCivanma (maT Soris sami daikiTxa mowmeTa mosmenis dros)
aseve Seitanes individualuri sarCelebi sasamarTloSi.

B. mopasuxe mTavroba

81. mopasuxe mTavrobam, Tavis mxriv waradgina, rom

„sasamarTlos didi palatis mosamarTleTa delegaciis mier mowmeTa mos-
mena sruliad uWers mxars ruseTis federaciis xelisuflebis organoe-
bis pozicias, rom sarCeli saqarTvelo ruseTis winaRmdeg (1), romlis Ta-
naxmadac dairRva konvenciis me-3, me-5, me-8, me-13, me-14 da me-18 muxlebi,
aseve 1-li oqmis 1-li da me-2 muxlebi, me-4 oqmis me-4 muxli da me-7 oqmis 1-
li muxli, usafuZvloa. mowmeTa mosmenis msvlelobisas, aranairi mtkice-
buleba ar iqna warmodgenili, romelic miuTiTebda, rom gansaxilvel
dros ruseTis federaciis xelisuflebis organoebi awarmoebdnen admi-
nistraciul praqtikas da saqarTvelos moqalaqeebis koleqtiur gaZeve-
bas.

mowmeTa mosmenisas, ruseTis xelisuflebis organoebis argumentebi obi-
eqturad iyo dasabuTebuli, rom ruseTSi arsebobda samarTlebrivi dac-
vis efeqturi saSualebebi, romlebic ruseTis teritoriidan administra-
ciul gaZevebas daqvemdebarebul mowmeebs, iseve, rogorc saqarTvelos
sxva moqalaqeebs, visac sjerodaT rom maTi uflebebi dairRva ruseTis
mxridan, unda amoewuraT sanam isini gaasaCivrebdnen winamdebare sasamar-
TloSi. Sesabamisad, 2009 wlis 30 ivnisis saqarTvelo ruseTis winaaRmdeg
(1) saxelwmifoTaSorisi sarCelis dasaSvebobasTan dakavSirebiT gadaw-
yvetilebis gaTvaliswinebiT, romelmac saqmis arsebiT garemoebebs miu-
erTa saCivrebis eqvsTviani vadis wesi da SidasamarTlebrivi saSualebe-
bis amowurva, ruseTis xelisuflebis organoebs sjeraT, rom es sarCeli
ar unda iqnes arsebiTad ganxiluli (ix. sasamarTlos ganCineba Markin v.
Russia, saCivris no:59502/00, 2009 wlis 30 marti)“.
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saqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdeg

samarTali

I. faqtebis dadgena da mtkicebulebebis Sefasebis principebi

82. saqmis arsebiT ganxilvamde da mtkicebulebebis TiToeuli saCivris sa-
fuZvelze Sefasebamde, sasamarTlo daadgens yvela werilobiT da zepir
mtkicebulebas, romelic gasaTvaliswinebelia da im principebs, romel-
Ta mixedviTac maT Seafasebs.

A. faqtebis dadgena

83. imisaTvis, rom faqtebi daedgina, sasamarTlo daeyrdno mxareTa masalebs
da im bevr dokuments, romlebic maT waradgines, aseve strasburgis sasa-
marTloSi mosmenil mowmeTa Cvenebebs.

84. man aseve gaiTvaliswina saerTaSoriso samTavrobo da arasamTavrobo or-
ganizaciebis anagariSebi, rogoricaa PACE-s monitoringis komiteti,
HRW-i, FIDH-i da ruseTis federaciis adamianis uflebaTa komisris (ru-
suli ombudsmeni) 2006 wlis yovelwliuri angariSi. momCivani mTavrobis
mier wardgenili zogierTi dokumenti aseve gvxvdeba am angariSebSi.

1. Semdgomi werilobiTi mtkicebuleba

85. amas garda, 2010 wlis 28 ivnisis da 2011 wlis 8 martis werilebSi da mowme-
Ta mosmenisas, sasamarTlom mosTxova mopasuxe mTavrobas, miewodebina
misTvis Semdgomi damatebiTi dokumentacia:

i. yovelTviuri statistika, saqarTvelos moqalaqeebis gaZevebasTan dakav-
SirebiT 2006 da 2007 wlis ganmavlobaSi, romelic SesaZlebels gaxdida
deportaciebis Sedarebas 2006 wlis oqtombramde da Semdgom, romlis gan-
mavlobaSic saqarTvelos moqalaqeebis savaraudo masiuri dakavebebi da
deportacia daiwyo; mopasuxe mTavrobam upasuxa, rom isini inaxavdnen mxo-
lod yovelwliur da naxevari wlis statistikebs, romlebic maT warud-
gines sasamarTlos;

ii. 2006 wlis seqtembris bolos ori cirkulari ##0215 da 849, romelic ga-
mosca sankt-peterburgis da leningradis regionis Sinagan saqmeTa mTa-
varma sammarTvelom da Sesabamisad, ruseTis federaciis Sinagan saqmeTa
saministrom da romlebzec mopasuxe saxelmwifos mier wardgenili do-
kumentacia miuTiTebs; mopasuxe mTavrobam idava dokumentebis avTentu-
robaze da ganacxada, rom maT ar SeeZloT gansaxilveli cirkularebis
wardgena, radgan isini ganekuTvnebodnen „saxelmwifo saidumloebas“ (ix.
zemoT 32-e paragrafi);

iii. im rusi oficialuri pirebis winaaRmdeg aRZruli disciplinuri proce-
sis failebi, romlebmac rusul skolebSi qarTveli moswavleebis siebis
moTxovnebi gaagzavnes; mopasuxe mTavrobam waradgina uamravi dokumen-
tis asli, romlebic miuTiTebda, rom disciplinuri sasjelebi dakis-
rebodaT gansaxilvel oficialur pirebs;

iv. im gadawyvetilebebis statistika, romlebic ruseTis sasamarTloebma ga-
moitanes saapelacio sarCelebze, gansaxilveli periodis ganmavlobaSi
saqarTvelos moqalaqeebis gaZevebasTan dakavSirebiT (2006 wlis oqtom-
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bridan 2007 wlis ianvramde); 2011 wlis 15 aprilis sapasuxo werilSi mopa-
suxe xelisuflebam isev ganacxada, rom maT ar moepovebodaT yovelTvi-
uri statistika saqarTvelos moqalaqeebis gaZevebasTan dakavSirebiT
(administraciul damrRvev pirTa erovneba ar Canda sasamarTloebis sta-
tistikebSi da eleqtronuli baza mTlianad ruseTis federaciisTvis ar-
sebobda mxolod 2010 wlidan), magram, miuxedavad amisa, maT mainc SeeZ-
loT informaciis miwodeba gansaxilvel periodTan dakavSirebiT, rome-
lic yovelwliurad miiReboda ruseTis federaciis 18 regionis sasamar-
Tloebidan, aseve, 86 saapelacio gadawyvetilebis asli. aRsaniSnavia, rom
am gadawyvetilebebidan mxolod 42 exeba gansaxilveli periodis ganmav-
lobaSi gaZevebul saqarTvelos moqalaqeebs, romelTagan 21-ma gaiTva-
liswina pirveli instanciis sasamarTlos gadawyvetilebebi. amas garda,
sasamarTlos winaSe wardgenili 86 saapelacio gadawyvetilebidan mxo-
lod 8 exeboda qalaq moskovs da 17 sankt-peterburgs, maSin, roca saqar-
Tvelos moqalaqeebis deportaciis umetesi nawili swored am or qalaqSi
ganxorcielda. moskovTan dakavSirebiT 8-dan erTi saapelacio gadawyve-
tileba, xolo sankt-peterburgTan dakavSirebiT 17-dan 12  exeboda saq-
mis administraciuli organoebisTvis gadacemas, im safuZvelze, rom po-
liciis TanamSromlebma saqarTvelos moqlaqeebi pirdapir sasamarTlos
warudgines, pirvel rigSi maTi federaluri saimigracio momsaxurebis
organos winaSe wardgenis gareSe, rogorc es kanoniT aris dadgenili.

2. mowmeTa mosmena

86. 2011 wlis 31 ianvridan 4 Tebervlamde kviris ganmavlobaSi, didi palatis
mosamarTleTa delegaciam mousmina mTlianobaSi 21 mowmes, romelTagan
cxra waradgina momCivanma mTavrobam, aTi _ mopasuxe xelisuflebam da
ori _ delegaciam aarCia.

87. momCivani mTavrobis mier wardgenili cxra mowme (garda #8 mowmisa, b-ni
togoniZes meuRle da movlenaTa „arapirdapiri“ mowme, da b-ni patariZe,
gansaxilveli periodis ganmavlobaSi saqarTvelos konsuli ruseTis fe-
deraciaSi) aris saqarTvelos moqalaqe, romlebic daakaves, daapatimres
da gaaZeves 2006 wlis Semodgomaze.

88. mopasuxe mTavrobis mier wardgenili aTi mowme aris ruseTis federaciis
sajaro piri, romelTa mtkicebuleba konkretulad   exeboda saqarTve-
los moqalaqeebis dakavebis, patimrobis da gaZevebis pirobebs, statis-
tikur monacemebs da sankt-peterburgis da leningradis regionis Sina-
gan saqmeTa sammarTvelos mier gamocemuli instruqciebis avTenturo-
bas da im cirkularebs, romelTac isini exeboda.

89. sasamarTlos mier arCeuli ori mowme aris b-ni eorSi, PACE-s monitorin-
gis komitetis reportiori gansaxilveli periodis ganmavlobaSi da b-ni
tuRuSi, im droisTvis saqarTveloSi OSCE-s misiis adamianis uflebaTa
moxele.

90. delegaciam aseve dagegma sxva mowmeeebis dakiTxva, maT Soris b-ni piot-
rovskis, sankt-peterburgis da leningradis regionis Sinagan saqmeTa sam-
marTvelos moqmedi xelmZRvaneli im droisTvis, da 2006 wlis 2 oqtom-
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bris instruqciis  savaraudo xelismomweri, romelic miznad isaxavda
„2006 wlis 30 seqtembris #0215 cirkularis Sesrulebis efeqturobis gaz-
rdas“ (ix. zemoT 31-e paragrafi). am mosmenamde erTi dRiT adre, mopasuxe
xelisuflebis warmomadgenelma ganacxada, rom b-ni piotrovski saswra-
fod gadaiyvanes saavadmyofoSi, romlis damadasturebeli Sesabamisi sa-
medicino cnoba waredgina sasamarTlos.

91. delegacias aseve surda b-ni lukinis mosmena, ruseTis federaciis adami-
anis uflebaTa komisari im droisTvis, magram igi ar gamoxmaurebia sasa-
marTlos uwyebebs.

92. da bolos, delegacias aseve surda q-ni pamfilovas mosmena, im droisTvis
ruseTis federaciis adamianis uflebebisa da samoqalaqo sazogadoebas-
Tan dakavSirebiT prezidentis sakonsultacio sabWos xelmZRvaneli,
Tumca SeuZlebeli iyo misi, rogorc mowmis mosmena, radgan 2010 wlis 15
oqtombris werilis Tanaxmad, mopasuxe mTavrobam sasamarTlos auwya, rom
q-ni pamfilova aRar iyo sajaro moxele, aramed kerZo piri da Sesabami-
sad, maT ar SeeZloT misi misamarTis miwodeba sasamarTlosTvis. aq kvlav
unda aRiniSnos, rom xelSemkvrel mxareebs aqvT valdebuleba miawodon
yvelanairi saxis informacia maT teritoriaze myof mowmeTa Sesaxeb (ix.
sasamarTlos Sinaganawesis danarTis muxli A5 §4, pirveli instancia).

B.  mtkicebulebaTa Sefasebis principebi

93. mtikcebulebaTa Sefasebaze sasamarTlom gamoiyena mtkicebis standar-
ti „gonivrul eWvs miRma“ romelic man or saxelmwifoTaSoris saqmeSi da-
adgina (ix. Ireland v. the United Kingdom, 1978 wlis 18 ianvari, §161, seria A
no.25, da Cyprus v. Turkey [GC], no. 25781/94, § 113, ECHR 2001 IV) da romelic
amis Semdgom gaxda misi precedentuli samarTlis nawili (ix. inter alia, Ilascu
and Others v. Moldova and Russia [GC], no. 48787/99, § 26, ECHR 2004-VII, da Davydov
and Others v. Ukraine, nos. 17674/02 and 39081/02, § 158, 1 July 2010).

94. Tumca, mis mizans arasdros warmoadgenda erovnuli samarTlebrivi sis-
temebis miRwevebis mikuTvneba, romlebic iyeneben am standarts sisxlis-
samarTlebriv saqmeebSi. sasamarTlos rolia daadginos ara sisixlissa-
marTlebrivi braleuloba an samoqalaqosamarTlebrivi pasuxismgeblo-
ba, aramed xelSemkvreli saxelmwifoebis konevnciidan gamomdinare pa-
suxismgebloba. konvenciis me-19 muxliT gaTvaliswinebuli misi davale-
bis specifikuroba _ uzrunvelyos maRali xelSemkvreli mxareebis mier
konvenciiT gaTvaliswinebuli fundamenturi uflebebis dacvis valde-
bulebis Sesruleba _ ganapirobebs mis miRwevebs mtkicebuelebebis sakiT-
xTan mimarTebT.

sasamarTlos winaSe saqmiswarmoebisas, ar arsebobs proceduruli dab-
rkolebebi mtkicebulebebis dasaSvebobasTan dakavSirebiT an maTi Sefa-
sebis winaswargansazRvruli formula. igi iRebs gadawyvetilebebs, rom-
lebic misi azriT, mxardaWerilia yvela mtkicebulebis Tavisufali Se-
fasebiT, im daskvnebis CaTvliT, romlebic gamomdinareoben faqtebidan
da mxareTa wardginebebidan. misi dadgenili precedentuli samarTlis
Sesabamisad, samxili SesaZloa, gamomdinareobdes arsebiTad Zlieri, na-
Teli da Tanmxvedri daskvnebis Tanaarsebobidan, an faqtebze msgavsi
udao varaudebidan. amas garda, damajereblobis done, rac aucilebelia

saqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdeg
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garkveuli gadawyvetilebis misaRebad da, amasTan dakavSirebiT, mtkice-
bulebis tvirTis ganawileba Sinaganad dakavSirebulia faqtebis speci-
fiurobasTan, braldebis bunebasTan da konvenciis gansaxilvel ufle-
basTan. sasamarTlo aseve yuradRebiania im mniSvnelobisadmi, romelic
Tan axlavs gadawyvetilebas, rom xelSemkvrelma saxelmwifom daarRvia
fundamenturi uflebebi (ix. inter alia, Nachova and Others v. Bulgaria [GC],
nos. 43577/98; 43579/98, § 147, ECHR 2005-VII, da Mathew v. the Netherlands, no. 24919/
03, § 156, ECHR 2005-IX).

95. administraciuli praqtikis arsebobis dadgenisas, sasamarTlo ar daey-
rdnoba im cnebas, rom mtkicebis tvirTs atarebs ori, gansaxilveli xeli-
suflebidan erTi an meore, aramed gamoikvlevs mis winaSe wardgenil yve-
la masalas, imis miuxedavad, Tu romeli wyarodan momdinareobs igi (ix.
zemoT citirebuli v. the United Kingdom da Cyprus v. Turkey). damatebiT, mxa-
reTa qmedeba, sasamarTlos mcdelobebTan dakavSirebiT, moepovebina
mtkicebulebebi, SeiZleba warmoadgendes erT-erT gasaTvaliswinebel
faqtors. (ix. zemoT citirebuli Ireland v. the United Kingdom; Ilascu and Oth-
ers da Davydov and Others).

II. konvenciis 38-e muxlis savaraudo darRveva

96.  mopasuxe saxelmwifos daJinebul uarTan mimarTebiT, sasamarTlosaTvis
miewodebina sankt-peterburgis da leningradis regionis Sinagan saqme-
Ta saministros mTavari sammarTvelos da Sesabamisad, ruseTis federa-
ciis Sinagan saqmeTa ministris (ix.  §30 zemoT) mier gacemuli 2006 wlis
seqtembris miwurulis Taobaze #0215 da 819, ori cirkularis asli, sasa-
marTlo saTanadod miiCnevs mocemul saqmeSi misi ganxilvis dawyebas, imis
analiziT, Seasrula Tu ara mopasuxe saxelmwifom konvenciis 38-e mux-
liT gaTvaliswinebuli maTze dakisrebuli proceduruli valdebuleba,
romelic formulirebulia Semdegnairad:

„sasamarTlo saqmes ganixilavs mxareTa warmomadgenlebTan erTad da, sa-
Wiroebis SemTxvevaSi, awarmoebs gamoZiebas, romlis efeqtianad warmar-
TvisaTvis Sesabamisi saxelmwifoebi mas uzrunvelyofen yvela aucile-
beli saSualebiT“.

a. mxareTa argumentebi

1. momCivani mTavroba

97. momCivanma mTavrobam ganacxada, rom mopasuxe mTavrobas ar warmoudge-
nia sakmarisi axsna-ganmarteba sasamarTlosaTvis no:0215 da 849 cirkula-
rebis miwodebis uaryofasTan dakavSirebiT. sasamarTlos relevantur
precedentul samarTalze miTiTebiT, maT sasamarTlos Txoves Sesafe-
ri paraleli gaevlo maTi braldebis dasabuTebulobasTan da daedgina,
rom adgili hqonda konvenciis 38-e muxlis darRvevas.

2. mopasuxe mTavroba

98. mopasuxe mTavrobam, Tavis mxriv, ganacxada, rom maT ar SeeZloT cirku-
larebis sasamarTlosaTvis miwodeba, radgan isini klasificirebul „sa-
xelmwifo saidumloebas“ warmoadgendnen da ar SeiZleboda maTi gamJRav-
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neba. ruseTis federaciis Sinagan saqmeTa saministros Tanaxmad, cirku-
larebi ar Seicavdnen ruseTis federaciis administraciuli erTeule-
bis mimarT brZanebas moTxovnis Sesaxeb, raTa mieRoT RonisZiebebi qar-
Tveli moqalaqeebis uflebebis ganzrax darRvevis Taobaze. mowmeTa da-
kiTxvisas b-nma nikiSinma, moskovSi Sinagan saqmeTa saministros iuridiu-
li departamentis ufrosis moadgilem, ganxilvis dros daadastura, rom
2006 wlis 2 oqtombris instruqcia, savaraudod, sankt-peterburgis da
leningradis regionis Sinagan saqmeTa saministros mTavari sammarTve-
los mier gacemuli iyo yalbad da rom nos:015 da 849 (es ukanaskneli te-
legrama iyo) ori cirkulari klasificirebul „saxelmwifo saidumloe-
bas“ warmoadgenda da Seicavda cnobebs sxvadasxva moqalaqeebis krimina-
lur jgufebze, magram ara SerCeul miTiTebas qarTveli moqalaqeebisad-
mi. rusuli kanonmdeblobis mixedviT, maTi gamJRavneba akrZaluli iyo.
(ix. danarTi, § 21)

b. sasamarTlos Sefaseba

1. zogadi principebi

99. sasamarTlo imeorebs Semdgom zogad principebs, romelic man ganaviTa-
ra individualuri gancxadebebis mimarT da romelic, agreTve, unda ga-
moiyenebodes  Sidasaxelmwifoebriv gancxadebebze:

„...konvenciis 34-e muxlSi mocemuli individualuri peticiis sistemis
efeqturi muSaobisaTvis gansakuTrebulad mniSvnelovania, rom saxel-
mwifoebma uzrunvelyon yvela aucilebeli saSualeba, raTa SesaZlebeli
gaxdes gancxadebebis saTanado da efeqturi ganxilva. es valdebuleba
xelSemkvreli saxelmwifoebisgan moiTxovs, sasamarTlos miawodon yve-
la aucilebeli saSualeba, faqtis damdgeni gamoZiebis Catareba iqneba es
Tu gancxadebebis ganxilvisadmi misi zogadi movaleobis Sesruleba. mTav-
robis mxridan aseTi informaciis damakmayofilebeli axsna-ganmartebis
gareSe arwarmodgenam, romelic maT xelTaa, SeiZleba gamoiwvios ara mxo-
lod paralelis gavleba momCivnis braldebis kargad dasabuTebulobas-
Tan, aramed aseve, uayofiTad aisaxos mopasuxe saxelmwifos mxridan kon-
venciis 38-e muxliT gaTvaliswinebuli maTi valdebulebis Sesrulebis
doneze. (ix. Tahsin Acar v. Turkey [GC], no. 26307/95, §§ 253-54, ECHR 2004 III; Timurtas
v. Turkey, no. 23531/94, §§ 66 da 70, ECHR 2000 VI; da Tanrikulu v. Turkey [GC], no.
23763/94, § 70, ECHR 1999 IV ).~

(ix. Janowiec and Others v. Russia [GC], ¹55508/07 da 29520/09, § 202, ECHR 2013).

2. gancxadeba am principebze

100. mocemul saqmeSi sasamarTlo acxadebs, rom 2010 wlis 28 ivnisis weriliT
man Txova mopasuxe saxelmwifos, miewodebina nos:0215 da 849 cirkulare-
bis asli _ romelTa Sesaxeb miTiTebulia sankt-peterburgis da lenin-
gradis regionis Sinagan saqmeTa saministros mTavari sammarTvelos mi-
er gacemul 2006 wlis no:122721/08 instruqciaSi, sankt-peterburgis da
leningradis regionis policiis ufrosis movaleobis Semsrulebis 2006
wlis 2 oqtombris (no:12272/11) brZanebaSi da federaluri migraciis ser-
visis  (ix. zemoT §§30 da 31) mier gacemul 2006 wlis 18 oqtomris sainfor-
macio baraTSi _ da romelsac igi miiCnevs arsebiT dokumentebad moce-

saqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdeg



68
www.supremecourt.ge

mul saqmeze faqtebis dasadgenad.

101. mowmeTa dakiTxvisas mosamarTleTa delegaciam mopasuxe mTavrobis
warmomadgenels zepirsityvierad gaumeora  sasamarTlos moTxovna ori
cirkularis aslis gadacemis Taobaze, sasamarTlos reglamentidan 44
A-C normaze (sasamarTlosTan TanamSromlobis valdebuleba) da 33-e
normaze (dokumentebis sajaro xasiaTi) yuradRebis gamaxvilebiT.

102. 2011 wlis 8 martis meore weriliT sasamarTlom werilobiT gaimeora mi-
si moTxovna da aseve miuTiTa or zemoT xsenebul normaze, 44C normis
formulirebis Sesabamisad, garkveviT ganacxada ra, rom „rodesac mxa-
re ver waradgens mtkicebulebas an sasamarTlos mier moTxovnili in-
formaciis miwodebas an misi sakuTari Suamdgomlobis relevanturi in-
formaciis gavrcelebas an sxvagvarad ver SeZlebs miiRos efeqturi mo-
nawileoba ganxilvebSi, sasamarTlom SeiZleba ganaviTaros mosazrebe-
bi, romelsac saTanadod miiCnevs“.

103. mopasuxe mTavrobam, Tavis mxriv, sadaod ar gaxada cirkularis arsebo-
ba, magram ganacxada, rom maTi Sinaarsi ar pasuxobda momCivani mTavro-
bis braldebebs, am dros isini uars acxadebdnen sasamarTlosaTvis maTi
aslebis miwodebaze im safuZvliT, rom isini klasificirebul „saxelmwi-
fo saidumloebas“ warmoadgendnen da maTi gamJRavneba rusuli kanon-
mdeblobiT iyo akrZaluli.

104. sasamarTlo imeorebs, rom „iseT saqmeebSi, sadac movlenaTa winaaRmde-
gobriv angariSs aqvs adgili, sasamarTlos gardauvlad eSleba xeli faq-
tebis dadgenaSi imave siZneleebiT, romlis winaSec dganan pirveli in-
stanciis sasamarTloebi. rogorc winamdebare saqmeSi, rodesac mopasu-
xe mTavrobas aqvs eqskluziuri wvdoma momCivani mTavrobis braldebe-
bis damadasturebeli an uarmyofeli informaciisadmi, mTavrobis mxri-
dan damakmayofilebeli axsna-ganmartebis warmodgenis gareSe Tanam-
Sromlobis naklebobam SesaZloa gamoiwvios  momCivani mTavrobis bral-
debebis kargad dasabuTebulobasTan paralelis gavleba (ix. Imakayeva v.
Russia, no:7615/02, § 111, ECHR 2006 XIII (amonaridebi)).

105. garda amisa, rogorc ukve gamoikveTa klasificirebul „saxelmwifo sai-
dumloebasTan“ dakavSirebul saqmeebze, mopasuxe mTavroba, sasamarTlos
moTxovnis damorCilebaze uars, raTa warmoedginaT mtkicebuleba, ver
gaamarTlebs Sida samarTlis normaze dayrdnobiT.  (ixile, mutatis mutandis,
Davydov and Others, zemoT mocemuli, § 170; Nolan and K. v. Russia, no. 2512/04, §
56, 2009 wlis 12 Tebervali; da Janowiec and Others, zemoT mocemuli, § 206).

106. sabolood, sasamarTlo winamdebare saqmeSi adgens, rom mopasuxe mTav-
robam ver SeZlo sadavo cirkularebis saidumloebasTan dakavSirebiT
gansazRvruli axsna-ganmartebis warmodgena. mas aseve aqvs seriozuli
eWvebi am klasifikaciisadmi, radgan, im SemTxvevaSic, Tu isini Sida do-
kumentebi iqneboda, imisaTvis rom cirkularebis Sesruleba momxdari-
yo, sxvadasxva administraciul doneze didi raodenobis sajaro ofici-
aluri pirebis yuradRebis centrSi unda moxvedriliyo.

107. sasamarTlo imeorebs, rom erT-erTi mis mier miRebuli kriteriumi do-
kumentis saidumloebis Sefasebisas aris is, icoda Tu ara vinmem  saidum-
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lo samsaxurebis da umaRlesi saxelmwifo Tanamdebobis pirebis gareT
amis Taobaze (ixile, mutatis mutandis, Nolan and K., zemoT mocemuli, §56, da
Janowiec and Others, zemoT xsenebuli, §206).

108. imis gaTvaliswinebiTac ki, rom mopasuxe mxaris mTavrobas hqonda usaf-
rTxoebidan gamomdinare legitimuri interesi, ar gaexmaurebina sada-
vod gamxdari cirkulari, xazi unda gaesvas, rom sasamarTlom yuradRe-
ba miaqcia SesaZleblobebs, romelic gaTvaliswinebulia, sasamarTlos
reglamentis 33 § 2 paragrafSi, sajaro xelmisawvdomobis SezRudvis Ta-
obaze (ixileT, mutatis mutandis, Shamayev and Others v. Georgia and Russia,
no:36378/02, §§ 15-17, 246 da 362, ECHR 2005 III sadac palatis Tavmjdomarem,
ruseTis mTavrobis mier warmodgenil garkveul dokumentebze  konfi-
dencialurobis garantia gasca).

109. gaiTvaliswina ra yvela es garemoeba, sasamarTlo miiCnevs, rom mopasu-
xe mTavrobam daarRvia Tavisi valdebuleba, sasamarTlosaTvis miewo-
debina yvela aucilebeli saSualeba misi misiis, saqmesTan dakavSirebu-
li yvela garemoebebis dadgenisTvis, romelic moTxovnilia konvenci-
is 38-e muxlis mixedviT. sasamarTlo ganaviTarebs mosazrebebs, romel-
sac saTanadod miiCnevs saqmis garemoebebze mosarCele mTavrobis bral-
debebis kargad dasabuTebulobasTan mimarTebiT.

110. Sesabamisad, dairRva konvenciis 38-e muxli.

III. administraciuli praqtikis, Sidasaxelmwifoebrivi saSualebebis
amowurvis da eqvsTviani wesis savaraudo arseboba

111. sasamarTlo imeorebs, rom palatam dasaSvebobis Taobaze mis mier miRe-
bul ganaCenSi ganacxada administraciul praqtikaSi „mtkicebulebis
prezumfciis“ arsebobaze, magram SeuerTda saqmis garemoebebs, rogo-
ricaa, „yvela sxva sakiTxis gamokvleva aseTi administraciuli praqti-
kis arsebobis da mis farglebTan dakavSirebiT, iseve rogorc, misi kon-
venciis daTqmebTan SeTavsebadoba“ da gancxadebis eqvsTviani wesis sa-
kiTxze. is, agreTve, SeuerTda administraciul praqtikasTan mWidrod
dakavSirebul saqmis garemoebebs, „sakiTxi saCivris mier Sidasaxelmwi-
foebrivi saSualebebis amowurvis Taobaze da mocemuli saqmis garemoe-
bebTan misi Sesabamisoba“. (ixileT, Georgia v. Russia(I) (ganCineba), no.13255/
07, §§ 44, 46 da 50, 2009 wlis 30 ivnisi).

a. administraciuli praqtika da Sidasaxelmwifoebrivi saSualebebis
amowurva

1. mxareTa argumentebi

a. administraciuli praqtika

i. momCivani mTavrobis argumentebi

112. momCivani mTavroba maT ZiriTad argumentaciaSi davobda, rom adminis-
traciuli praqtikis ori Semadgeneli nawili, kerZod, qmedebis ganmeo-
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rebadoba da oficialuri tolerantoba, am saqmeSi saxeze iyo.

113. qmedebis ganmeorebadobasTan dakavSirebiT, momCivani mTavrobis mier
gamoZaxebulma mowmeebma daudastures didi palatis mosamarTleTa de-
legacias, rom ruseTis federaciis mier 2006 wlis Semodgomaze qarTve-
li moqalaqeebis dakavebas, dapatimrebas da gaZevebas organizebuli xa-
siaTi hqonda.  garda amisa, maSin, roca maT arasdros SeqmniaT raime siZ-
nele, manamde, ucbad, maTi sabuTebi aRar aRmoCnda wesrigSi. es iyo dama-
tebiTi mtkicebuleba imisa, rom rusuli xelisuflebis qmedebebi iyo sak-
maod mravalricxovani da kargad organizebuli im daskvnis gamosata-
nad, rom adgili hqonda sxvadasxva tipis darRvevebs, im Sinaarsis gamo-
ricxviT, rom es iyo gansakuTrebuli da calkeuli SemTxvevebi. adminis-
traciuli praqtikis arseboba gansakuTrebiT aSkara gaxdeboda, Tu yu-
radReba mieqceoda wina an momdevno Tveebsa da wlebTan SedarebiT 2006
wlis Semodgomaze saqarTvelos moqalaqeebis gaZevebis gazrdil rao-
denobas.  es aseve dadaturebuli iyo im faqtiT, rom mopasuxe mTavrobam
sadavod ar gaxada, rom maT saqarTvelosTan Sewyvites safosto momsa-
xureba da rom 2006 wlis 5 noembers ruseTis federaciis federalurma
asambleam (orpalatiani sakanonmdeblo xelisufleba) gaamkacra saimig-
racio kanonis damrRvevTa winaaRmdeg gasatarebeli zomebi. sabolood,
momCivanma mTavrobam ramdenime samTavrobo da arasamTavrobo organi-
zaciebis  (maT Soris, kerZod, HRW) daskvnebze miuTiTa da presaze, ro-
melic ruseTis federaciaSi zogadad rasizmis da qsenofobiis proble-
mis arsebobis Taobaze werda, iseve rogorc, antiqarTul politikaze,
romelmac 2006 wlis Semodgomaze iCina Tavi.

114.  saxelmwifos tolerantobasTan mimarTebiT, momCivanma mTavrobam gan-
sakuTrebiT miuTiTa HRW-is daskvnaze, romelic cxadyofda, rom ruse-
Tis mTavroba, orive, maRal da dabal doneze, erTad muSaobdnen, raTa
ganexorcielebinaT qarTvelebis masobrivi gaZeveba. daskvna miuTiTeb-
da  policiis mier eTnikuri qarTvelebis Semowmebis farTod gavrcele-
bul dokumentze da yvelaze metad, sankt-peterburgis da leningradis
regionis Sinagan saqmeTa saministros mTavari sammarTvelos policii-
sadmi mimarTul instruqciaze, rom federaluri migraciis serviss da
sasamarTloebs unda gaetarebinaT aucilebeli qmedebebi, raTa moexdi-
naT erovnebiT qarTvelTa identificireba da gaZeveba.  garda amisa,
msxverplTa gancxadebebi da saerTaSoriso samTavrobo da arasamTav-
robo organizaciebis daskvnebi da media amtkicebda orives, instruqci-
is arsebobas nos: 0915 da 849 cirkularze dayrdnobiT da am cirkulare-
bis Sinaarss. momCivanma mTavrobam gansakuTrebuli miTiTeba gaakeTa ru-
seTis federaciis adamianis uflebaTa komisiis 2006 wlis yovelwliur
angariSze.  sabolood, ruseTis federaciaSi rusi Tanamdebobis pirebis
mier ramdenime skolas gaegzavna moTxovna qarTveli moswavleebis rao-
denobis miwodebis Taobaze, maTi mSoblebis identificirebis mizniT. is
faqti, rom ar momxdara im pirebis saTanadod dasja, romlebsac   hqon-
daT msgavsi, calsaxad arakanonieri moTxovnebi,  2006 wlis Semodgoma-
ze erovnebiT qarTvelebis mimarT diskriminaciuli politikis gatare-
bis damatebiTi mtkicebuleba gaxldaT.

ii. mopasuxe mTavrobis argumentebi

115. mopasuxe mTavrobam uaryo es braldebebi. maTi mosazrebiT, didi pala-
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tis mosamarTleTa delegaciis mier Catarebulma mowmeTa dakiTxvam ver
moawoda qarTveli Tanamdebobis pirebis mtkicebis damadasturebeli ra-
ime mtkicebuleba, rom ruseTis federaciam, jaSuSobaSi braldebuli ru-
si oficrebis dakavebis sapasuxod, organizeba gaukeTa da ufleba misca
erovnebiT qarTvelebis Seviwrovebas, maT masobriv, ukanono dapatim-
rebas da koleqtiur gaZevebas.

116. mopasuxe mTavrobam ganacxada, rom erovnebiT qarTvelebis winaaRmdeg
maTi qmedebebi, administraciul samarTaldarRvevaSi maT pasuxismgeb-
lobasTan mimarTebiT da rusuli teritoriidan maTi gaZevebis zomebi,
SesabamisobaSi iyo kanonTan da legitimur mizans emsaxureboda da aras-
dros iyo dakavSirebuli an motivirebuli qarTvelebis eTnikuri erov-
nebiT an nacionalobiT.  rus Tanamdebobis pirebs arasdros gamouyene-
biaT raime administraciuli praqtika erovnebiT qarTvelebis mimarT,
an koleqtiuri gaZeveba konvenciis farglebs miRma.

117.  kerZod, isini miiCnevdnen, rom momCivan mTavrobas ar warmoudgenia sankt-
peterburgis da leningradis regionis Sinagan saqmeTa saministros mTa-
vari sammarTvelos mier gacemuli instruqciebis avTenturobis raime
damadasturebeli sabuTi _ maT Soris,  erTi 2006 wlis 2 oqtombris, xel-
mowerili b-ni pietrovskis mier, romlis „dadasturebuli“ asli arse-
bobda, sxvebs Soris, PACE-s angariSis danarTi,  HRW-is  daskvna da ruse-
Tis federaciis adamianis uflebaTa komisiis daskvna _ romelic miuTi-
Tebs gaZevebis politikis koordinacias administraciul da sasamarTlo
avtoritetebs Soris, gansakuTrebiT qarTveli erovnebis mqone pirTa
samizneze. xsenebuli msgavsi koordinacia iyo praqtikulad absurdi,
radgan rusuli sasamarTlo iyo damoukidebeli aRmasrulebeli. garda
amisa, mowmeTa dakiTxvis dros rusma Tanamdebobis pirebma daadastu-
res, rom msgavsi instruqciebi arasdros ar gacemula. aseve iyo 2006 wlis
2 oqtombris sankt-peterburgis da leningradis regionis policiis uf-
rosis movaleobis Semsruleblis mier gacemul brZanebazec da federa-
luri migraciis servisebis 2006 wlis 18 oqtombris sainformacio baraT-
zec. erTaderTi instruqciebi, romlebzec rusma Tanamdebobis pirebma
miuTiTes, iyo mTavari prokuroris moadgilis mier gacemuli, romelic
Txovda yvela prokurors, gaeZlierebinaT maTi meTvalyureoba  imisaT-
vis, rom CIS-is erovnebis konstituciuri uflebebis da Tavisuflebebis
pativiscemis garantia moexdinaT (ixileT §38 zemoT). nos:0215 da 849 cir-
kularebTan dakavSirebiT, romlebzec savaraudod es instruqciebi,
brZaneba da sainformacio baraTi iyo dafuZnebuli, mopasuxe mTavroba
davobda momCivani mTavrobis mier wayenebuli braleulobis Sinaarsze.

118. ufro metic, rusi oficialuri Tanamdebobis pirebi, romlebmac moiT-
xoves ruseTis federaciaSi qarTveli moswavleebis raodenobis miwo-
deba, calkeuli SemTxvevebi iyo (ori administraciuli erTeulis mimarT
iyo sul oTxi moTxovna) da saTanadod iqna dasjili, rac dadasturda
mowmeTa dakiTxvisas.

119. mopasuxe mTavrobam, aseve, sadao gaxada momCivani mTavrobis mier war-
modgenili statistikuri mtkicebuleba, imis gaTvaliswinebiT, rom qar-
Tveli Tanamdebobis pirebi uTiTebdnen erovnebiT qarTvelebis upre-
cedento masiur gaZevebaze ganxilvis  periodis ganmavlobaSi, imisaT-
vis rom damtkicebuliyo, rom masiuri „antiqarTuli kampaniis“ bralde-
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ba ar iyo mxardaWerili raime oficialuri statistikuri monacemiT. isi-
ni zogadad kamaTobdnen, garkveuli daskvnebiT mocemuli informaciis
relevanturobaze, maT Soris, kerZod, HRW-is daskvnaze da PACE-is mo-
nitoringis komitetis angariSze, imis braldebiT, rom es iyo  qarTvel-
Ta avtoritetebis an erovnebiT qarTvelebis gancxadebebze dafuZne-
buli farTo sazRvrebi da ar dasturdeboda dokumentebiT an sxva da-
saSvebi mtkicebulebiT. Sesabamisad, es daskvnebi ar SeiZleba yofiliyo
sarwmuno im daskvnis gamosatanad, rom mopasuxe mTavrobis mxridan ad-
gili hqonda seriozul darRvevebs.

b.  Sidasaxelmwifoebrivi samarTlebrivi saSualebebis amowurva

i. momCivani mTavrobis argumentebi

120. alternativaSi, da im SemTxvevaSi, Tu Sidasaxelmwifoebrivi samarTleb-
rivi saSualebis amowurvis wesi gamoyenebuli iqneboda mocemul saqme-
Si, momCivani mTavroba waradgenda, rom mopasuxe mTavrobis mier miTi-
Tebuli samarTlebrivi saSualeba iyo araefeqturi da dauSvebeli saq-
mis specifikur konteqstSi.  garda amisa, rusuli avtoritetebis mier
Catarebulma antiqarTuli kampaniis zogadma konteqstma da  adamianis
uflebebis masobriv darRvevaSi gamoxatulebam, erovnebiT qarTvelebi
gaaTavisufla am samarTlebrivi dacvis saSualebebis gamoyenebisgan.

kerZod, sanam erovnebiT qarTvelebi kvlav ruseTis federaciaSi iyvnen
maT ar gausaCivrebiaT gaZevebis orderebi, radgan isini ar iyvnen infor-
mirebulebi amis SesaZleblobis Taobaze da zogierT SemTxvevaSi iZu-
lebulic ki iyvnen rusi oficialuri Tanamdebobis pirebis mier, rom xe-
li moeweraT maTi gasaCivrebis uflebaze uaris Tqmaze. mas Semdeg, rac
isini gaaZeves, maT ar SeeZloT SeetanaT saCivari, radgan or saxelmwi-
fos Soris komunikaciis yvela saSualeba Sewyvetili iyo da aRar iyo Se-
saZlebeli qarTuli sakonsulos servisebis gamoyeneba ruseTis fede-
raciaSi an ruseTis sakonsulos gamoyeneba saqarTveloSi. ufro metic,
gaZevebis brZaneba iyo subieqturi da arRvevda ruseTis administraci-
ul samarTaldarRvevaTa kodeqsis muxlebs, romelTa Tanaxmad aseTi ga-
dawyvetilebebi ar SeiZleboda aRsrulebuliyo, sanam ar amoiwureboda
SviddRiani gasaCivrebis  maqsimaluri periodi (ixile 77-e paragrafi ze-
moT.)  sabolood, mopasuxe mTavrobis mier 2011 wlis 15 aprilis weri-
liT wardgenili gadawyvetilebebis naklovanebam daadastura, rom Si-
dasaxelmwifoebrivi samarTlebrivi dacvis saSualeba  arsebuli dro-
isTvis araefeqturi iyo.

ii. mopasuxe mTavrobis argumentebi

121. mopasuxe mTavrobis argumentiT, mowmeTa dakiTxvidan naTeli iyo, rom
momCivani mTavrobis mier gamoZaxebuli yvela erovnebiT qarTveli uka-
nonod cxovrobda ruseTis federaciaSi da maT SeeZloT gamoeyenebinaT
xelmisawvdomi da efeqturi Sidasaxelmwifoebrivi samarTlebrivi dac-
vis saSualeba, romliTac SeewinaaRmdegebodnen gaZevebis brZanebebs. maT,
realur gaZevebamde, SeeZloT saCivari SeetanaT an gamoeyenebinaT sasa-
marTlos mier brZanebis gadaxedva an kanonis kuTxiT gaesaCivrebinaT maT
winaaRmdeg gamotanili sasamarTlo gadawyvetileba.  2011 wlis 15 apri-
lis sasamarTlos moTxovnis sapasuxod gagzavnil werilSi, rusma avto-
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ritetebma detalurad aRweres rusul kanonmdeblobaSi arsebuli samar-
Tlebrivi dacvis saSualebebi, romlebic msgavsi darRvevebis SemTxveva-
Si samarTlebriv usafrTxoebas uzrunvelyofda da aseve, erovnebiT qar-
Tvelebis mier Setanil saCivrebze rusuli sasamarTlos mier miRebuli
gadawyvetilebis ramdenime magaliTi. es informacia srulad SeTavsebadi
iyo erovnebiT qarTvelebis ruseTidan gaZevebis Taobaze arsebul sta-
tistikur monacemTan da rusi avtoritetebis gancxadebebTan, romlebic
amtkicebdnen, rom maT arasdros uwarmoebiaT „antiqarTuli“ kampania gan-
saxilveli droisaTvis da arc erovnebiT qarTvelebi gauZevebiaT koleq-
tiurad. erovnebiT qarTvelebs aseve SeeZloT miemarTaT saxalxo bral-
mdeblis dawesebulebisTvis, romelsac rusuli kanonmdeblobis mixed-
viT, hqonda imis Zalaufleba, rom saCivari Seetana kanonTan mimarTebiT,
an moeTxova gadawyvetilebis gadaxedva.

3. samarTlis Sefaseba

a. zogadi principebi

122. sasamarTlo imeorebs, rom administraciuli praqtika moicavs or ele-
ments: „qmedebis ganmeorebadobas“ da „oficialur tolerantobas“ (ixi-
le France, Norway, Denmark, Sweden and the Netherlands v. Turkey, no:9940 9944/82,
1983 wlis 6 dekembris komisiis gadawyvetileba, §19, DR 35, da Cyprus v.
Turkey, zemoT xsenebuli, §99).

123. rac Seexeba „qmedebis ganmeorebadobas“, sasamarTlo aRwers mas, rogorc
„identuri an analogiuri darRvevebis akumulirebas, romelic aris sak-
maod  mravalricxovani da erTmaneTTan dakavSirebuli, ar Seicavs mxo-
lod izolirebul incidentebs an gamonaklisebs, aramed nimuSs an sis-
temas“. (ixile Ireland v. the United Kingdom, zemoT citirebuli, §159, da Cyprus
v. Turkey, zemoT xsenebuli, § 115).

124. „oficialuri tolerantobis“ qveS igulisxmeba, rom „arakanonieri qme-
debebi aris Sewynarebuli imiT, rom pasuxismgebeli pirebi, aseTi qme-
debebis cnobis miuxedavad, dauyovnebliv ar atareben RonisZiebebs,
raTa dasajon isini an moaxdinon prevencia maTi gameorebis SemTxveva-
Si; an ufro maRali avtoritetebi, araerTi braldebis winaSe, avlenen
gulgrilobas, daadginon simarTle an tyuili raime adekvaturi gamo-
Ziebis Catarebaze uaris TqmiT, an  imiT, rom sasamarTlo procesebze
aseTi saCivrebis samarTliani ganxilva uaryofilia“. am ukanasknel ele-
ments komisia  umatebs, rom `ufro maRali avtoritetis mier gatarebu-
li nebismieri RonisZieba unda iyos im masStabis, romelic sakmarisia am
qmedebebis gameorebis dasasruleblad an nimuSis an sistemis Sesawyve-
tad“.  (ixile France, Norway, Denmark, Sweden and the Netherlands v. Turkey, ze-
moT xsenebuli, ibid.). amasTan dakavSirebiT sasamarTlom gamoikvlia,
rom „daujerebelia, saxelmwifos maRali avtoritetebi informirebul-
ni ar iyvnen, an sul mcire, valdebulni arian, rom iyvnen, aseTi praqti-
kis Taobaze. garda amisa, konvenciis Tanaxmad, es avtoritetebi mkac-
rad pasuxismgebelni arian maTi subordinaciis qveS myofi pirebis qme-
debebze; maT evalebaT, rom TavianT xelqveiTebs daakisron valdebu-
lebebi da ar amoefaron maT uunarobas“ (ixile, Ireland v. the United King-
dom, zemoT mocemuli, §159).
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125. Sidasaxelmwifoebrivi samarTlebrivi saSualebis amowurvis wesTan da-
kavSirebiT, sasamarTlo imeorebs, rom Sidasaxelmwifoebriv saqmeebze
misi precedentuli samarTlis mixedviT, principSi, es wesi ar gamoiye-
neba iq, sadac momCivani mTavroba „Civis praqtikaze, rogorc aseTze, mi-
si gangrZobadobis an recidivis Tavidan acilebis mizniT, magram ar
Txovs... sasamarTlos, miiRos gadawyvetileba TiToeul saqmeze, raTa win
wamowios rogorc mtkicebuleba, aseTi praqtikis sailustraciod“ (ixi-
le, Ireland v. the United Kingdom, zemoT xsenebuli, §159). nebismier SemTxve-
vaSi, is ar gamoiyeneba „sadac administraciuli praqtika, kerZod, kon-
venciasTan SeuTavsebeli qmedebis ganmeorebadobis da saxelmwifos
mxridan oficialuri tolerantobis arseboba gamomJRavnda da iseTi xa-
siaTisaa, rom ganxilvebs usargeblos da araefeqturs xdis“ (ixile, Ire-
land v. the United Kingdom, zemoT xsenebuli, ibid; Akdivar and Others v. Turkey,
1996 wlis 16 seqtemberi, §67, gadawyvetilebebis da ganCinebebis angari-
Sebi 1996 IV; da Cyprus v. Turkey, zemoT xsenebuli, §99).

126. amrigad, sakiTxi Sidasaxelmwifoebrivi samarTlebrivi dacvis saSuale-
bebis efeqturobasa da xelmisawvdomobaze, SeiZleba CaiTvalos rogorc
damatebiTi mtkicebuleba imis dasadgenad, arsebobda Tu ara msgavsi
praqtika  (ixile, kerZod, Cyprus v. Turkey, zemoT xsenebuli, § 87)

127. sasamarTlo miiCnevs, rom am sakiTxis gamokvleva administraciuli praq-
tikis arsebobis sakiTxTan erTobliobaSi aris gansakuTrebiT Sesabami-
si winamdebare saqmeSi.

b. ganacxadi am principebze

i. administraciuli praqtika

128. mocemul saqmeSi sasamarTlos ar Txoven, miiRos gadawyvetileba kon-
venciiT garantirebuli uflebebis individualur darRvevaze. amrigad,
individualuri saqmeebi, romlebzec misi yuradReba iyo gamaxvilebuli
SeiZleba ganxiluli iyos SesaZlo praqtikis mtkicebulebad. (ixile Ire-
land v. the United Kingdom, zemoT xsenebuli, §157 in fine).

129. imis dasadgenad, iyo Tu ara administraciuli praqtika, sasamarTlo Sea-
fasebs xelmisawvdom mtkicebulebas im zemoT ganmartebuli kriteriu-
mis xelmZRvanelobiT (zemoT ixileT §§93-95)

130. amasTan dakavSirebiT sasamarTlo upirveles yovlisa acxadebs, rom mxa-
reebis mier wardgenili statistikuri monacemebiT, gansxvavdeba sadao
periodSi (2007 wlis seqtembris miwurulidan 2007 wlis ianvris dasas-
rulamde) (ix, zemoT §§27-28) dakavebuli, dapatimrebuli da gaZevebuli
erovnebiT qarTvelebis raodenoba.

131.  marTlac, momCivani mTavroba amtkicebda, rom im periodis ganmavlobaSi
qarTvelebis winaaRmdeg gaica 4,634 gaZevebis brZaneba, romlidan 2,380
dakavebuli da iZulebiT gaZevebuli iyo da darCenilma 2,254-ma adamian-
ma TavianTi ZalebiT datoves qveyana,  CanawerebiT wina wlebTan Sedare-
biT 2006 wlis oqtombris dasawyisidan Zalian gazrdilia gaZevebulTa
raodenoba.
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132. Tavis mxriv, mopasuxe mTavroba, romelic mxars uWerda mxolod wliur
an naxevari wlis statistikas, acxadebda, rom 2006 wels, qarTvelebis wi-
naaRmdeg gaica 4,022 administraciuli gaZevebis brZaneba da daamata, rom
2006 wlis 1 oqtombris da 2007 wlis 1 aprils Soris, 2,862 qarTveli gaxda
gaZevebis brZanebis subieqti.

133. sasamarTlo adgens, rom mopasuxe mTavrobam wamoadgina statistika 2006
wlis 1 oqtombridan 2007 wlis 1 aprilis periodis speqtris SerCeviT,
rac ar asaxavs naxevar kalendarul wels da sTavazobs, rom yovelTviu-
ri statistika Seagrovos.

134. 2006 da 2007 wlebis yovelTviuri statistikis warmodgenis veruzrun-
velyofasTan mimarTebiT, sasamarTlo ar aris iseT poziciaSi, misaRe-
bad CaTvalos, rom is raodenoba, romelic aRniSnulia mopasuxe mTav-
robis mier, sadao periodSi qarTvelebis gaZevebis zust raodenobas asa-
xavs.

135. Sesabamisad, is miiCnevs, rom ar arsebobs is, rac mas saSualebas miscems
daadginos, rom momCivani mTavrobis braldebebi, sadao periodSi gaZe-
vebuli qarTvelebis raodenobis da 2006 wlis winamaval periodTan Se-
darebiT gaZevebis raodenobis gazrdasTan dakavSirebiT, ar aris sar-
wmuno.  maSasadame, winamdebare saqmis gamokvlevisas,  maT miiCnies, rom
sadao periodSi erovnebiT qarTvelebis winaaRmdeg 4,600-ze meti gaZe-
vebis brZaneba gaica, romlidanac daaxloebiT 2,380 adamiani daakaves da
iZulebiT gaaZeves.

136. maT mflobelobaSi myofi masalebis gaTvaliswinebiT, sasamarTlom Se-
iswavla, rom sadao movlenebi moxda imave dros, kerZod, 2006 wlis seq-
tembris miwuruls da oqtombris dasawyisSi: cirkularebis da instruq-
ciebis gacema, qarTvelebis masobrivi dapatimrebebi da gaZeveba, mosko-
vidan Tbilisisken frenebi da rusi Tanamdebobis pirebis mier skolebSi
werilebis gagzavna. amasTan dakavSirebiT, aseve mniSvnelovania saerTa-
Soriso da arasamTavrobo organizaciebis mier sadavod gamxdari mov-
lenebis aRweris Sesabamisoba (ix. zemoT §§63-dan 74-mde).

137. mopasuxe saxelmwifo davobda am organizaciebis angariSSi arsebuli in-
formaciebis damamtkicebel faseulobaze.

138. amrigad, sasamarTlos surs gaimeoros, rom igi ganmkargavia „misi saku-
Tari procedurebis da wesebis, mas aqvs sruli Tavisufleba aramxolod
mtkicebulebis dasaSvebobis da relevanturobis Sefasebisas, aramed ase-
ve, mis winaSe arsebuli TiToeuli mtkicebulebis damamtkicebeli Zalis
Sefasebisas (ixile Ireland v. the United Kingdom, zemoT xsenebuli, §210 in
fine). mas xSirad miuniWebia mniSvneloba damoukidebeli saerTaSoriso
uflebaTa damcveli asociaciebis an samTavrobo wyaroebis bolodro-
indel angariSebSi arsebuli informaciebisTvis. (ixile, mutatis mutandis,
Saadi v. Italy [GC], no:37201/06, §131, ECHR 2008; NA. v. the United Kingdom, no: 25904/
07, §119, 2008 wlis 17 ivlisi; M.S.S. v. Belgium and Greece [GC], no: 30696/09, §§227
da 255, ECHR 2011; HirsiJamaa and Others v. Italy [GC], no: 27765/09, §118, ECHR
2012). imisaTvis, rom Seafason am angariSebis sandooba, relevanturi kri-
teriumi aris maTi avtorebis avtoriteti da reputacia, im gamoZiebis
seriozuloba, romlis meSveobiTac Seadgines isini, maTi daskvnebis Tan-
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mimdevruloba da arian Tu ara dadasturebuli  isini sxva wyaroebis mier
(ixile, mutatis mutandis, Saadi, zemoT xsenebuli, §143; NA., zemoT xsenebu-
li, §120; Sufi and Elmi v. the United Kingdom, no.8319/07 da 11449/07, §230,  2011
wlis 28 ivnisi).

139. winamdebare saqmeze,   im gamoZiebis safuZvlianobasTan dakavSirebiT,
romlis meSveobiTac moxda am angariSebis Sedgena da is faqti, rom sa-
kiTxTan arsebul kiTxvebTan mimarTebaSi maTi daskvnebi Sesaferisi iyo
da adasturebda qarTveli mowmeebis gancxadebebs, sasamarTlo ver xe-
davs raime mizezs, raTa kiTxvis niSnis qveS daayenos am angariSebis ut-
yuaroba.

140. ufro metic, sasamarTlo miiCnevs, rom konvenciis 38-e muxlis dadgenis
midevnebiT, arsebobs Zlieri prezumfcia, rom momCivani mTavrobis
braldebebi cirkularebis SinaarsTan dakavSirebiT, romelic Seicavda
specialurad erovnebiT qarTvelebis gaZevebis brZanebas, sandoa.

141. igive gamoiyeneba momCivani mTavrobis mier wardgenili dokumentebis
avTenturobaze da am cirkularebis miTiTebaze, rac kerZod, Seicavs
sankt-peterburgis da leningradis regionis Sinagan saqmeTa mTavari sam-
marTvelos mier gacemul 2006 wlis 2 oqtombris no:122721/08 brZanebas
(ixile zemoT §31).

142.  es instruqcia, romelSic implementirebulia sankt-peterburgis da le-
ningradis regionis Sinagan saqmeTa mTavari sammarTvelos mier 2006 wlis
30 seqtembers gacemuli no:0215 cirkulari, garkveviT axsenebs  „saqar-
Tvelos respublikis moqalaqeebis“  ruseTis federaciaSi ukanonod mac-
xovreblebis gaZevebas. is ubrZanebs „mxolod“ am moqalaqeebis gaZeve-
bas maTi axlad miRebuli patimrebisTvis gankuTvnil centrSi dakave-
biT da Sinagan saqmeTa saministros mTavari sammarTvelos dakavebis cen-
trSi moTavsebiT. Tavdapirvelad, es cxadyofs, rom „gadawyvetilebe-
bis miReba aris SeTanxmebuli sankt-peterburgis qalaqis sasamarTlosa
da leningradis regionalur sasamarTlosTan“.

143. sasamarTlo aseve miuTiTebs samTavrobo da arasamTavrobo organiza-
ciebis angariSSi am instruqciebis miTiTebaze (ix. PACE da HRW angari-
Sebi, romelic SemoerTebulia da  FIDH angariSi, gv. 26b, in fine – ixile
paragrafebi 39-40 zemoT), da ruseTis federaciis adamianis uflebaTa
komisiis wevris dadgenilebaze, romelic mis 2006 wlis angariSSi axse-
nebs, rom saxalxo bralmdeblis moadgilis mimarT am instruqciis avTen-
turobasTan dakavSirebul moTxovnaze pasuxi iyo aradamakmayofilebe-
li (ix. zemoT §35). amasTan dakavSirebiT aRsaniSnavia, rom saxalxo bral-
mdeblis moadgiles 2006 wlis 8 dekembris pasuxSi  ar uTqvams, rom sada-
od gamxdari instruqciebi ar iyo avTenturi (ixile zemoT §34 ).

144. es instruqcia, romelSic implementirebulia sankt-peterburgis da le-
ningradis regionis Sinagan saqmeTa mTavari sammarTvelos mier 2006 wlis
30 seqtembers gacemuli no:0215 cirkulari, garkveviT axsenebs  „saqar-
Tvelos respublikis moqalaqeebis“  ruseTis federaciaSi ukanonod mac-
xovreblebis gaZevebas. is ubrZanebs „mxolod“ am moqalaqeebis gaZeve-
bas maTi axlad miRebuli patimrebisTvis gankuTvnil centrSi dakave-
biT da Sinagan saqmeTa saministros mTavari sammarTvelos dakavebis. sa-



77
www.supremecourt.ge

bolood, sadavod ar gamxdara, rom 2006 wlis oqtombris dasawyisSi mos-
kovis sxvadasxva  olqis da samaras regionis Sinagan saqmeTa sammarTve-
los Tanamdebobis pirebis mier werilebi gaegzavna skolis direqtorebs
sxvadasxva mizeziT (iseTi rogoricaa sajaro wesrigis SenarCuneba, te-
rorizmis aqtis prevencia da  moskovSi mcxovreb da qarTvel bavSvebs
Soris daZabulobis Tavidan arideba, aralegali emigrantebis mier sko-
laSi korufciis faqtebis dadgena, arajansaR pirobebSi mcxovrebi bav-
Svebis SemTxvevebis identificireba)  qarTvel moswavleTa siis miwode-
bis  moTxovniT (ixile zemoT 36-dan 37-s CaTvliT paragrafebi).

145. aRsaniSnavia, rom oqtombris dasawyisamde aseTi moTxovna gagzavnili
ar yofila. Tundac rom bevri maTgani ar gagzavniliyo da ar gamoricxu-
liyo imis SesaZlebloba, rom isini gagzavnili iyo gulisxmieri Tanam-
debobis pirebis mier, romlebic sakuTari iniciativiT moqmedebdnen, ga-
saocari faqtia, rom es werilebi gaigzavna imave dros, romliTac daTa-
riRebulia cirkularebi da instruqciebi. ufro metic, mowmeTa dakiT-
xvisas rusma Tanamdebobis pirebma daadastures, rom msgavsi qmedebebi
sastikad iyo akrZaluli kanoniT da ase rom, sakvirvelia, ramdenime Ta-
namdebobis pirma ZalaSi myofi kanoni erTdroulad da sakuTari inicia-
tiviT rom daarRvies. sabolood, sasamarTlo adgens, rom Tanamdebobis
pirebze dakisrebuli sasjeli Seicavda sayvedurs, daqveiTebas da dis-
ciplinarul RonisZiebebs (ixile §37 zemoT).

146. Sesabamisad, sasamarTlo miiCnevs, rom mopasuxe saxelmwifos mier war-
dgenili mtkicebuleba _ kerZod, mTavari bralmdeblis moadgilis 2006
wlis dekembris ori werili da rusi Tanamdebobis pirebis gamoZiebis das-
kvnebi sxvadasxva skolisTvis moTxovnili informaciis Semdgom _ ar ga-
modgeba „xelisuflebis tolerantobis“ braldebis uaryofad rusi Ta-
namdebobis pirebis mier msgavs ukanono qmedebebze.

ii. Sidasaxelmwifoebrivi samarTlebrivi dacvis saSualeba

147. Sidasaxelmwifoebrivi samarTlebrivi dacvis saSualebis efeqturobasa
da xelmisawvdomobasTan mimarTebiT, sasamarTlo upirveles yovlisa ac-
xadebs, rom qarTveli mowmeebis gancxadebebi maTi dakavebis pirobebTan
dakavSirebiT emTxveva erTmaneTs da ajamebs ruseTis federaciaSi sasa-
marTlos winaSe arsebul proceduras. (ixile zemoT §§45 _ 46 da  §§48-49).

148. igive exeba saerTaSoriso samTavrobo da arasamTavrobo organizacie-
bis mier am movlenebis aRweras, romelic, kerZod, miuTiTebs adminis-
traciuli da sasamarTlo avtoritetebis SeTanxmebulobaze (ixile ze-
moT §§39 _ 40 da  §§68 _ 71).

149.  sasamarTlo acxadebs, rom erovnebiT qarTvelebi dakavebulebi, dapa-
timrebulebi da gaZevebulebi iyvnen administraciuli samarTaldarRe-
vis kodeqsis 18.8, 18.10 da 18.11 muxlebis savaraudo darRvevisTvis (ma-
galiTad, muSaobis swori nebarTvis, vizis an saregistracio sertifika-
tic ar qonisaTvis) da rom brZanebebi gacemuli iyo Cveulebrivi sasa-
marTlos mier.

150. sadavo ar gamxdara, rom ruseTis federaciaSi ufro maRali sasamar-
Tlos winaSe arsebobs dakavebis, dapatimrebis da gaZevebis winaaRmdeg
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samarTlebrivi dacvis saSualeba, rogorc ganacxada mopasuxe mTavro-
bam maT mier sxvadasxva dakvirvebebis dros da rogorc rusma Tanamde-
bobis pirebma aRweres mowmeTa dakiTxvisas (ixile agreTve Niyazov v. Rus-
sia, no:27843/11, §§ 87 et seq., 2012 wlis 18 oqtomberi).

151. amrigad, sasamarTlom realurad unda gaiTvaliswinos aramarto „urTi-
erTobis mqone xelSemkvreli qveynis samarTlebriv sistemaSi formalu-
ri  samarTlebrivi dacvis saSualebis arseboba, aramed, agreTe zogadi
da politikuri konteqsti, sadac isini moqmedeben, iseve rogorc, mom-
Civnis personaluri garemoebebi“ (ixile, mutatis mutandis, Akdivar and Others,
zemoT xsenebuli, § 69).

152. maT mflobelobaSi arsebul masalasTan mimarTebiT, sasamarTlo miiC-
nevs, rom sadavod arsebuli periodis ganmavlobaSi, erovnebiT qarTve-
lebisaTvis arsebobda realuri dabrkolebebi am saSualebis gamoyene-
bisaTvis, orive, ruseTis federaciaSi rusuli sasamarTlos winaSe gan-
xilvebis dros da mas Semdeg, rac saqarTveloSi gaaZeves.

153. is miiCnevs, rom ruseTis federaciaSi es dabrkolebebi, rogorc qar-
Tvelma mowmeebma aRweres, warmoiqmna rusuli sasamarTlos winaSe ga-
tarebuli procedurebis Sedegad, kerZod, rom isini jgufebad miiyva-
nes sasamarTlos winaSe. sanam zogierTi uTiTebda, rom mosamarTles-
Tan gamokiTxva saSualod xuTi wuTi grZeldeboda da  saqmis faqtebis
saTanado gamoZieba ar xdeboda, sxvebi ambobdnen, rom isini ar dauSves
sasamarTlo darbazSi da elodebodnen koridorebSi, an ufro metic, sxva
qarTvelebTan erTad avtobusebSi, romlebmac isini sasamarTloSi miiy-
vana maT Tqves, rom SemdgomSi maT ubrZanes sasamarTlo gadawyvetile-
baze xeli moeweraT, maTi Sinaarsis gacnobis an gadawyvetilebis aslis
mopovebis gareSe. maT aseve ar hyavdaT arc Tarjimani da arc advokati.
rogorc zogadi wesi, orivem, mosamarTlem da policiis oficrebma ga-
daafiqrebines maT gasaCivreba, imis TqmiT, rom brZaneba arsebobda qar-
Tvelebis gaZevebis Taobaze.

154. garda amisa, siswrafis da daSinebis foni, ra pirobebSic es zomebi iyo
gatarebuli, aseve xsnis qarTvelebis mier am saSualebebis  gamoyenebis
uxalisobas.

155. amasTan dakavSirebiT sasamarTlo eTanxmeba qarTveli mowmeebis aRwe-
ris sandoobas, romelic emTxveva saerTaSoriso samTavrobo da arasam-
Tavrobo organizaciebs, vidre rusi Tanamdebobis pirebs, romelic sa-
eWvo Cans, sadavod gamxdari drois periodSi qarTvelebis gaZevebis ra-
odenobis gaTvaliswinebiT.

156. saqarTveloSi, fsiqologiur faqtorze win, miiCneva, rom arsebobda
praqtikuli dabrkolebebi samarTlebrivi dacvis saSualebebis gamoye-
nebisaTvis or qveyanas Soris satransporto saSualebebis daxurvis ga-
mo. garda amisa, Zalian Zneli iyo saqarTveloSi ruseTis federaciis sa-
konsulosTan dakavSireba, romelic iyo Zalian mcirericxovani, mxolod
sami diplomatiT arsebuli droisaTvis.

157. SemdgomSi, sasamarTlo miiCnevs, rom rusuli sasamarTlos mier gacemu-
li qarTvelebis gaZevebis  brZanebebis Tviuri raodenobis statistikis
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warmoudgenloba da mopasuxe mTavrobis mier 2011 wlis 15 aprilis weri-
liT wardgenili dokumentebi (ixile §85  in fine zemoT) ar warmoadgens
adekvatur dadasturabs, rom samarTlebrivi dacvis saSualeba iyo efeq-
turi da xelmisawvdomi im droisaTvis da hqonda warmatebulobis goniv-
ruli perspeqtiva.

158.  kerZod, gasaCivrebuli gadawyvetilebebis wardgenili ricxvi (42) gamoi-
yureba, rogoc minimaluri, ruseTis federaciaSi arsebuli teritoriu-
li erTeulebis gaTvaliswinebiT da im periodSi qarTvelebis winaaRmdeg
gacemuli gaZevebis brZanebebis ricxvis gaTvaliswinebiT. (ixile zemoT
§135) wardgenili saCivrebis raodenoba moskovis (8) da sankt-peterbur-
gisaTvis (17)  sasaciloa, imis gaTvaliswinebiT, rom sadavod gamxdari pe-
riodis ganmavlobaSi erovnebiT qarTvelebis gaZevebis umetesi SemTxve-
va am qalaqebSi ganxorcielda, sadac maTi umravlesoba aseve cxovrobda.

iii. daskvna

159. yvela am faqtoris gaTvaliswinebiT, sasamarTlom daaskvna, rom 2006
wlis oqtombridan ruseTis federaciaSi adgili hqonda  erovnebiT qar-
Tvelebis dakavebis, dapatimrebis da gaZevebis politikis koordinaci-
as, rac Seicavda administraciul praqtikas konvenciis precedentuli
samarTlis miznebisaTvis. Sesabamisad, mopasuxe mTavrobis mier  wamoye-
nebul protests Sidasaxelmwifoebrivi samarTlebrivi dacvis saSuale-
bis amouwurvelobis Taobaze uari unda eTqvas.

B. eqvsTviani vada

160. sasamarTlo imeorebs, „rom, samarTlebrivi dacvis saSualebis ararse-
bobis pirobebSi, aRniSnuli vada unda aiTvalos im qmedebis ganxorcie-
lebisa Tu gadawyvetilebis miRebis TariRidan, romelzec keTdeba mi-
TiTeba, rom konvenciasTan Seusabamoa (ix., inter alia, Georgia v. Russia (I),
zemoT citirebuli, § 47).

161. miuxedavad imisa, rom palatam gadado sakiTxis gadawyveta saqmis arse-
biT mxaresTan erTad mis gansaxilvelad, arc erT mTavrobas aRniSnul-
Tan dakavSirebiT raime Suamdgomloba ar warmoudgenia. momCivanma sa-
xelmwifom mxolod mosTxova sasamarTlos, raTa dadgeniliyo, rom sa-
Civari konvenciiT dawesebul eqvsTvian vadaSi iqna Setanili.

162. winamdebare saqmeSi saCivari sasamarTloSi Sevida 2007 wlis 26 marts,
maSin, rodesac momCivani mTavrobis mier gasaCivrebuli brZanebebi qar-
Tvel moqalaqeTa gamoZevebis Taobaze gamoica 2006 wlis 27 seqtembris
Semdgom.

163. Sesabamisad, sasamarTlo miiCnevs, rom konvenciiT dawesebuli eqvsTvi-
ani vadis limiti dakmayofilebulia.

IV. me-4 oqmis me-4 muxlis savaraudo darRveva

164. momCivani mTavroba eyrdnoboda me-4 oqmis me-4 muxls, romelic miuTiTebs:

`ucxoelTa koleqtiuri gaZeveba akrZalulia~.
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A. mxareTa memorandumebi

1. momCivani mTavroba

165. momCivani mTavroba uTiTebda, rom mopasuxe saxelmwifom koleqtiurad
gamoaZeva qarTvelebi ruseTis federaciis teritoriidan da maT ar mis-
ca TavianTi saqmeebis  sasamarTlo wesiT ganxilvis ufleba. mTavrobis
azriT, seriozuli SeSfoTebis sagani gaxldaT is faqti, rom samarTal-
warmoebis mimdinareobisas saerTod ar yofila arsebiTad ganxiluli im
pirTa saqmeebi, romelTa mimarTac gaZevebis brZaneba gamoica. rogorc
mowmeTa dakiTxvidan da saerTaSoriso samTavrobo Tu arasamTavrobo
organizaciaTa angariSebidan irkveoda, sasamarTloebs ar surdaT mo-
esminaT axsna-ganmartebebi saqarTvelos moqalaqeTagan, am ukanaskne-
lebs ar miecaT saSualeba warmoedginaT sakuTari mosazrebebi maTi ga-
Zevebis sawinaaRmdegod. mosamarTleebi erTsa da imave standartul
formebs iyenebdnen gaZevebis brZanebebisaTvis da mxolod Sesabamisi sa-
xelebi da TariRebi SehyavdaT, TiToeuli saqmis faqtobrivi garemoebe-
bis ganuxilvelad. zogierT dazaralebuls imis SesaZleblobac ki ar
hqonia, rom sasamarTlos winaSe warmdgariyo.

2. mopasuxe saxelmwifo

166. mopasuxe mTavroba sadavod xdida xsenebul braldebebs da uTiTebda,
rom winamdebare saqme didad gansxvavdeboda saqmisagan Conka v. Belgium
(no. 51564/99, ECHR 2002-I), vinaidan ruseTis federaciis oficialur orga-
noebs arasodes ganucxadebiaT, rom maT koleqtiurad gamoaZeves saqar-
Tvelos moqalaqeebi da maT arc aseTi instruqciebi miuciaT Sesabamisi
Tanamdebobis pirebisaTvis. garda amisa, saqarTvelos moqalaqeebi ar yo-
filan gamoZaxebuli Sinagan saqmeTa saministros Sesabamis organoebSi
da bevr maTgans hqonda SesaZlebloba sakuTari saxsrebiT daetovebina
ruseTis federacia. da bolos, TiToeuli im qarTvelis saqme, romlis
winaaRmdegac aRiZra warmoeba administraciuli samarTaldarRvevis saq-
meze da romlis mimarTac gamoica administraciuli gaZevebis brZaneba,
individualurad iqna ganxiluli ruseTis kanonmdeblobis Sesabamisad.
mopasuxe mTavroba sadavod xdida qarTvel mowmeTa mier micemuli Cve-
nebebis sandoobas da aRniSnulTan dakavSirebiT uTiTebda rusi Tanam-
debobis pirebis Cvenebebze. mopasuxe mTavrobis gancxadebiT, winamde-
bare saqme ufro emsgavseboda saqmes Sultani v. France (no. 45223/05, ECHR
2007 IV (extracts)) vinaidan, xsenebuli saqmis msgavsad, mopasuxe mTavrobam
2006 wlis oqtomberSi ruseTis federaciaSi saqarTvelos saelCosTan
SeTanxmebis safuZvelze organizeba gaukeTa moskovsa da Tbiliss So-
ris pirdapir gadafrenas saqarTvelos moqalaqeTa transportirebisaT-
vis, radganac sahaero mimosvla ruseTis federaciasa da saqarTvelos
Soris SeCerebuli gaxldaT.  gaZeveba im ukanono emigrantebisa da per-
sonebisa, romelTac darRveuli hqondaT ruseTis teritoriaze binad-
robasTan dakavSirebuli sakanonmdeblo moTxovnebi, warmoadgenda ru-
seTis saxelmwifos suverenul uflebasa da valdebulebas erovnuli da
saerTaSoriso usafrTxoebis uzrunvelsayofad.
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B. sasamarTlos Sefaseba

1. zogadi principebi

167. sasamarTlo kvlavac moixmobs Tavis precedentul samarTals, romlis
mixedviTac „me-4 oqmis me-4 muxlis gagebiT, koleqtiuri gaZeveba gulis-
xmobs nebismier RonisZiebas, romlis saSualebiTac ucxoelebs, rogorc
jgufs, aiZuleben datovon qveyana, garda im SemTxvevisa, rodesac aseTi
RonisZieba tardeba individualurad, jgufis warmomadgenel TiToeul
ucxoelTan  dakavSirebuli konkretuli saqmis samarTliani da obieq-
turi ganxilvis Sedegad da safuZvelze“ (ix. Conka, zemoT citirebuli,
§59). rogorc SemdgomSi sasamarTlom daakonkreta, „TavisTavad is faq-
ti, rom  garkveuli raodenobis ucxoelTa mimarT erTgvarovani gadaw-
yvetilebebi miiReba, ar mianiSnebs koleqtiuli gaZevebis arsebobis Ta-
obaze, Tuki TiToeul dainteresebul pirs mieca SesaZlebloba wared-
gina individualurad Tavisi gaZevebis sawinaaRmdego argumentebi kom-
petenturi organoebis winaSe“ (ix, sxva wyaroebs Soris, Sultani, citire-
buli zemoT, § 81, da Hirsi Jamaa and Others, citirebuli zemoT, § 184). Tum-
ca, aRniSnuli ar gulisxmobs, rom rodesac TiToeuli individis kon-
kretuli saqme samarTlianad da obieqturad iqna ganxiluli, „is foni,
ra viTarebaSic xdeba gaZevebis brZanebaTa aRsruleba, ar iTamaSebs da-
matebiT rols imis gansasazRvrelad, hqonda Tu ara adgili me-4 oqmis
me-4 muxlis darRvevas~. (ix. Conka, zemoT citirebuli, ibid.).

168. rac Seexeba me-4 oqmis me-4 muxlis moqmedebis farglebs, sasamarTlo Se-
niSnavs, rom xsenebuli normis formulireba ar miuTiTebs konkretul
pirTa iuridiul mdgomareobaze, me-7 oqmis 1-li muxlisgan gansxvave-
biT, romelsac sasamarTlo qvemoT ganixilavs (ix. §§228-231 qvemoT). gar-
da amisa, rogorc me-4 oqmis proeqtis komentarebidan irkveva, saeqsper-
to komitetis Tanaxmad, ucxoelebSi, romlebzec uTiTebs me-4 muxli, ar
moiazrebian mxolod isini, vinc kanonierad imyofeba teritoriaze, ara-
med „yvela is piri, romelTac realurad ar gaaCniaT moqalaqeobis uf-
leba saxelmwifoSi, iqnebian isini martooden qveynis teritoriis gadam-
kveTi pirebi, misi macxovreblebi Tu mudmivi binadarni, iqnebian isini
ltolvilebi Tu qveyanaSi sakuTari iniciativiT Sesulebi, moqalaqeo-
bis armqoneni Tu sxva qveynis moqalaqeebi“ (muxli me-4 komitetis sabo-
loo proeqtisa, p. 505, § 34).

169. aRniSnuli interpretaciis Sesabamisad, Tavis mier gansaxilvel saqme-
ebSi sasamarTlo me-4 oqmis me-4 muxls iyenebs im pirebTan mimarTebiT,
romelnic, sxvadasxva mizezTa gamo, imyofebodnen konkretuli saxel-
mwifos teritoriaze an dakavebulni iyvnen Ria zRvaSi mopasuxe saxel-
mwifos almiT mcurav gemebze da dabrunebuli iqnen TavianT saxelmwi-
foSi (ix., inter alia, Conka; Sultani; and Hirsi Jamaa and Others, cited above).

2. aRniSnuli principebis gamoyeneba

170. maSasadame, winamdebare saqmeSi me-4 oqmis me-4 muxli gamoyenebadia, imis-
gan damoukideblad, kanonierad imyofebodnen Tu ara saqarTvelos mo-
qalaqeebi ruseTis federaciis teritoriaze.

saqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdeg



82
www.supremecourt.ge

171. arsebiTi ganxilvisas, sasamarTlos mouwevs Seafasos, ramdenad  samar-
Tlianad da obieqturad iqna gamokvleuli saqarTvelos TiToeuli mo-
qalaqis  mdgomareoba, ris Sedegadac da romlis safuZvelzec Catarda
gaZevebis RonisZiebebi,  amavdroulad igi yuradRebas gaamaxvilebs mov-
lenaTa ganviTarebis dros arsebul zogad konteqstzec.

172. amgvarad, PACE Monitoring Committee-ma ganacxada, rom „rutinuli gaZevebe-
bi“ mTeli qveynis masStabiT erTgvarovnad xorcieldeboda: „qarTve-
lebs quCaSi dokumentebis Semowmebis sababiT aCerebdnen, ris Semdegac,
imis miuxedavad, hqondaT Tu ara wesrigSi dokumentebi, maT akavdebdnen
da miliciis ganyofilebebSi gadahyavdaT. ganyofilebebSi maT mraval-
ricxovan jgufebad agrovebdnen da sasamarTloSi agzavnidnen, sadac
administraciuli saxdelis saxiT teritoriidan gaZevebis Taobaze ga-
dawyvetilebebi miiReboda sasamarTloebTan winaswari SeTanxmebis sa-
fuZvelze, advokatTa monawileobisa da konkretuli saqmis garemoebe-
bis kvlevis gareSe, ise rom mTliani procedura grZeldeboda oridan
aT wuTamde. adamianebs, romelTa mimarTac xsenebuli zomebi tardebo-
da, xSirad sasamarTlo darbazSi arc ki uSvebdnen da dakavebulebs de-
refnebSi an, metic, im manqanebSi amyofebdnen, romlebiTac iq mihyavdaT“
(PACE report, § 59).

173. maSasadame, winamdebare saqmeSi me-4 oqmis me-4 muxli gamoyenebadia, imis-
gan damoukideblad, kanonierad imyofebodnen Tu ara saqarTvelos mo-
qalaqeebi ruseTis federaciis teritoriaze.

arsebiTi ganxilvisas, sasamarTlos mouwevs Seafasos, ramdenad  samar-
Tlianad da obieqturad iqna gamokvleuli saqarTvelos TiToeuli mo-
qalaqis  mdgomareoba, ris Sedegadac da romlis safuZvelzec Catarda
gaZevebis RonisZiebebi,  amavdroulad igi yuradRebas gaamaxvilebs mov-
lenaTa ganviTarebaze. garda amisa, saerTaSoriso organizaciebi aRniS-
navdnen,  rom qarTvel  moqalaqeTa masobrivi dakaveba da gamoZeveba  daw-
yebuli iyo  2006 wlis oqtombris  dasawyisSi; aseve, isini miuTiTebdnen
administraciul da sasamarTlo xelisuflebis organoebs Soris arse-
bul koordinaciaze (ix. §§39-40 da §§68-71 zemoT).

174. sasamarTlos azriT, winamdebare saqme ufro metad emsgavseba zemoT xse-
nebul Conka-s saqmes (romelSic man gamoZevebis brZanebaTa aRsrule-
basTan dakavSirebuli garemoebebis Sefasebis safuZvelze daadgina, rom
adgili hqonda koleqtiur gaZevebas), vidre Sultani-isas, sadac man miiC-
nia, rom Sesabamisma organoebma mxedvelobaSi miiRes momCivnis _ TavSe-
safris maZiebeli avRaneli moqalaqis _ piradi mdgomareoba da samSob-
loSi mis dabrunebasTan dakavSirebuli riskebi.

175. winamdebare saqmis gansakuTrebuloba imaSi mdgomareobs, rom gansaxil-
vel periodSi ruseTis sasamarTloebma aTasobiT saqarTvelos moqala-
qis gamoZevebis Sesaxeb brZaneba miiRes (ix. §135 zemoT). miuxedavad imi-
sa, rom formalurad, saqarTvelos TiToeul moqalaqesTan mimarTebiT
sasamarTlo gadawyvetileba miiReboda, sasamarTlos azriT, is wesi, Tu
rogor xorcieldeboda gaZevebis procedurebi im periodSi, rodesac
ukve gamocemuli iyo cirkularebi da instruqciebi, aseve, gamoZevebu-
li saqarTvelos moqalaqeebis raodenoba _ 2006 wlis oqtombridan mo-



83
www.supremecourt.ge

yolebuli _  SeuZlebels xdida TiToeul individTan dakavSirebuli kon-
kretuli saqmis samarTliansa da obieqtur gamokvlevas.

176. garda amisa, sasamarTlos daskvna ruseTis federaciaSi 2006 wlis oqtom-
bridan saqarTvelos moqalaqeTa dakavebis, dapatimrebisa da gamoZeve-
bis koordinirebuli politikis ganxorcielebis Taobaze (ix. §159 ze-
moT) aseve miuTiTebs, rom gaZevebebi Tavisi bunebiT koleqtiur xasi-
aTs atarebda.

177. aRniSnuli daskvna ar ayenebs eWvqveS saxelmwifoTa uflebas, Camoaya-
libon sakuTari saemigracio politika. Tumca, unda aRiniSnos, rom sae-
migracio nakadis marTvasTan dakavSirebuli problemebi ver gaamar-
Tlebs saxelmwifos iseT praqtikas, romelic SeuTavsebelia konvencii-
dan gamomdinare mis valdebulebebTan (ix, mutatis mutandis, Hirsi Jamaa and
Others, citirebuli zemoT, §179).

178. yvela zemoxsenebuli faqtoris gaTvaliswinebiT, sasamarTlo miiCnevs,
rom saqarTvelos moqalaqeTa gaZeveba gansaxilvel periodSi ar tarde-
boda TiToeuli individis konkretuli saqmis samarTliani da obieqtu-
ri gamokvlevis Sedegad da safuZvelze, rac warmoadgenda administra-
ciul praqtikas me-4 oqmis me-4 muxlis darRveviT.

V. me-5 muxlis 1-li da me-4 punqtebis savaraudo darRveva

179. momCivani mTavroba eyrdnoboda konvenciis me-5 muxlis 1-l da me-4 pun-
qtebs, romelTa mixedviTac:

„1. yvelas aqvs Tavisuflebisa da piradi usafrTxoebis ufleba. aravis Se-
iZleba aRekveTos Tavisufleba, Tu ara kanoniT dadgenili proceduris
Sesabamisad  da garda Semdegi SemTxvevebisa:

...

(f)  piris kanonier dakaveba an dapatimreba, qveyanaSi misi unebarTvod Ses-
vlis aRsakveTad, agreTve imisa, vis mimarTac xorcieldeba RonisZieba-
ni misi gaZevebis (deportacia) gadacemisaTvis (eqstradicia).

...

4. yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, aqvs uf-
leba, mimarTos sasamarTlos, romelic dauyovnebliv ganixilavs misi da-
patimrebis sakiTxs da brZanebs mis gaTavisuflebas, Tu es dapatimreba
ukanonoa~.

A. mxareTa gancxadebebi

1. momCivani mTavroba

180. momCivani mTavrobis gancxadebiT, mowmeTa Cvenebebis yvela Canaweri-
dan aSkarad ikveTeboda, Tu rogor TviTneburad akavebdnen da apatim-
rebdnen saqarTvelos moqalaqeebs, rac ukanonos xdida maT dakavebasa
da dapatimrebas konvenciis me-5 muxlis 1-li punqtis miznebisaTvis. gar-
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da amisa, saqarTvelos moqalaqeTaTvis imis SesaZleblobis miucemloba,
rom sadavod gaexadaT TavianTi dakavebisa da dapatimrebis kanoniere-
ba, arRvevda konvenciis me-5 muxlis me-4 punqts. gaZevebis mizniT saqar-
Tvelos moqalaqeTa dakaveba iRebda masobrivi operaciis formas, rac
moicavda maT Zebnas eklesiebis gareT, maRaziebSi, quCebsa Tu skolebSi,
aseve, maT saxlebSi da samuSao adgilebze.

2. mopasuxe mTavroba

181. mopasuxe mTavroba ar daeTanxma momCivani mTavrobis braldebebs da am-
tkicebda, rom saqarTvelos moqalaqeTa dakaveba maT gasaZeveblad Ca-
tarda rusuli kanonmdeblobis Sesabamisad, aralegaluri emigraciis wi-
naaRmdeg brZolis mizniT. aRniSnulTan mimarTebiT man wamoayena igive
argumentebi, rac me-4 oqmis me-4 muxlTan dakavSirebiT (ix. paragrafi
166 zemoT).

B . sasamarTlos Sefaseba

182. dasawyisSeve sasamarTlo SeniSnavs, rasac arc mxareebi xdian sadavod,
rom dakavebaTa mizans warmoadgenda ruseTis teritoriidan saqarTve-
los moqalaqeTa gaZeveba, Sesabamisad, konvenciis me-5 muxlis 1-li pun-
qtis (f) qvepunqti winamdebare saqmeSi gamoyenebadia. „rodesac dapatim-
rebis „kanonierebasa“ da, maT Soris, „kanoniT dadgenili proceduris“
dakmayofilebas exeba saqme, konvencia pirvel rigSi uTiTebs erovnuli
kanonmdeblobis materialuri da procesualuri normebis dacvis val-
debulebaze, magram damatebiT, is aseve moiTxovs, rom Tavisuflebis ne-
bismieri aRkveTa unda Seesabamebodes me-5 muxlis mizans _ konkretu-
lad, individis TviTnebobisgan dacvas“. (ix. sxva avtoritetul wyaroTa
Soris, Conka, citirebuli zemoT, § 39, da Shamayev and Others, citirebuli
zemoT, § 397).

183. me-5 muxlis me-4 punqtis saSualebiT, dakavebul an dapatimrebul pirs
eZleva ufleba, procesualur da materialur winapirobebze dayrdno-
biT, romelTa arsebobac aucilebelia „kanonierebisaTvis“ konvenciis
gagebiT, ganxilul iqnes misi Tavisuflebis aRkveTis sakiTxi. „kanonie-
rebis“ cneba me-5 muxlis me-4 punqtis mixedviT imave datvirTvis mata-
rebelia, ra mniSvnelobac mas eniWeba 1-l punqtSi. amdenad, dapatimre-
bul pirs aqvs ufleba, misi patimrobis „kanoniereba“ ganxilul iqnes ara
marto Sidasaxelmwifoebrivi samarTlis normebis, aramed konvenciis
teqstis, masSi xorcSesxmuli zogadi principebisa da me-5 muxlis 1-li
punqtiT daSvebuli SezRudvebis miznebis gaTvaliswinebiTac (ix. Chahal
v. the United Kingdom, 15/11/1996, §127, Reports of Judgments and Decisions
1996-V;mutatis mutandis, Stanev v. Bulgaria [GC], no. 36760/06, §168, ECHR 2012; ??
Idalov v. Russia [GC], no.5826/03, §160, 22/05/2012).

184. sasamarTlo miiCnevs, rom gansaxilvel saqmeSi konvenciis me-5 muxlis 1-
l da me-4 punqtebze dayrdnobiT wamoWrili saCivrebi mWidrodaa dakav-
Sirebuli me-4 oqmis me-4 muxlis mixedviT dayenebul saCivrebTan.

 185. saqarTvelos moqalaqeTa gaZevebas win uswrebda masobrivi dakavebebi -
quCaSi, samuSao adgilas Tu maT saxlebSi. aRniSnulTan dakavSirebiT sa-
samarTlo uTiTebs qarTveli mowmeebisa da saerTaSoriso samTavrobo
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da arasamTavrobo organizaciaTa mier erTmaneTis msgavsad aRweril da-
kavebis garemoebebze (ix. §§45-46 da §§68-71 zemoT). garda amisa, sasamar-
Tlom daaskvna, rom 2006 wlis oqtombridan ruseTis federaciaSi xor-
cieldeboda saqarTvelos moqalaqeebis dakavebis, dapatimrebisa da ga-
Zevebis koordinirebuli politika (ix. §159 zemoT).

186. Sesabamisad, is faqti, rom xsenebuli gamoZevebebi sasamarTlom daaxasi-
aTa, rogorc koleqtiuri, miuTiTebs imaze, rom dakavebebi, romlebic
maT win uswrebda, TviTneburi xasiaTisa iyo.

187. zemoxsenebuli daskvnebis gaTvaliswinebiT, sasamarTlo miiCnevs, rom
gansaxilvel periodSi saqarTvelos moqalaqeebis dakaveba da dapatim-
reba  warmoadgenda administraciul praqtikas konvenciis me-5 muxlis
1-li punqtis darRveviT.

188. imis gaTvaliswinebiT, rom saqarTvelos moqalaqeebs ar gaaCndaT efeq-
turi da xelmisawvdomi dacvis saSualebebi gansaxilvel periodSi maTi
dakavebis, dapatimrebisa da gaZevebis winaaRmdeg (ix. §§151-158 zemoT),
sasamarTlos azriT, aseve dairRva konvenciis me-5 muxlis me-4 punqti.

VI. konvenciis me-3 muxlis savaraudo darRveva

189. momCivani mTavroba eyrdnoboda konvenciis me-3 muxls, romlis Tanax-
madac:

`adamianis wameba, araadamianuri Tu damamcirebeli dasja an masTan ase-
Ti mopyroba dauSvebelia~.

A. mxareTa gancxadebebi

1. momCivani mTavroba

190. rogorc momCivani mTavroba acxadebda, sakanTa seriozuli gadatvir-
Tuloba, dasaZinebeli mowyobilobis simcire, higienis Tu piradi moxma-
rebis nivTebis nakleboba, is faqti, rom patimrebs sacxovreblad, dasa-
Zineblad da tualetiT sargeblobisaTvis uwevdaT erTi da imave oTaxis
gamoyeneba, patimarTa Soris gardacvalebisa da seriozuli avadmyofo-
bis magaliTebi da zemoT aRwerili yvela sxva garemoeba cxadad miuTi-
Tebda, rom ruseTis federaciam ver Seasrula konvenciiT masze dakis-
rebuli valdebuleba. mTavrobam aseve dasZina, rom transportirebis pi-
robebi, konkretulad avtobusebSi da satvirTo TviTmfrinavSi, iyo gan-
sakuTrebulad damamcirebeli, rasTan dakavSirebiTac igi uTiTebda
qarTveli mowmeebis mier micemul Cvenebebze. Sesabamisad, momCivani
mTavroba iTxovda sasamarTlosgan, rom dadgeniliyo konvenciis me-3
muxlis darRveva.

2. mopasuxe mTavroba

191. mopasuxe mTavroba sadavod xdida xsenebul braldebebs da acxadebda,
rom qarTvelma mowmeebma winaaRmdegobrivi Cvenebebi misces konkretu-
lad ucxoelTaTvis gankuTvnili droebiTi dakavebis centrebSi  arse-
buli  patimrobis pirobebis aRwerisas, rac aseve ewinaaRmdegeboda ru-
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suli organoebis mier mowvdil dokumentebsa, Tu sxva mowmeTa Cvene-
bebs. Sesabamisad, aRniSnuli Cvenebebi ver akmayofilebda „gonivrul
eWvs miRma“ mtkicebis standarts. rogorc mTavrobam dasZina, gamokiT-
xulTagan arc erTma, vinc  ki iyo dapatimrebuli am centrebSi, ar ganuc-
xada sasamarTlos, rom maTi patimrobis pirobebi raime mxriv gansxvav-
deboda sxva qveynis im moqalaqeTaTvis Seqmnili pirobebisgan, romleb-
sac  ucxoelTaTvis gankuTvnil imave dakavebis centrebSi uwevdaT yof-
na, an romlebic maTi Tanamosakneebi iyvnen. rusi oficialuri pirebis
gancxadebebze miTiTebiT, man, sabolood, dasZina, rom sahaero tran-
sportireba normalur pirobebSi ganxorcielda da igive TviTmfrina-
vebi gamoiyenes sxva ucxoeli moqalaqeebis gasaZevebladac.

B. sasamarTlos Sefaseba

1. zogadi principebi

192. sasamarTlo kvlavac moixmobs Tavis bolodroindel praqtikas konven-
ciis me-3 muxlTan dakavSirebiT, romelic man Seajama pilotur gadaw-
yvetlebaSi Ananyev and Others v. Russia  da gaimeora gadawyvetilebaSi Idalov
v. Russia:

` ... me-3 muxli asaxavs demokratiuli sazogadoebis erT-erT fundamen-
tur Rirebulebas. konvencia absoluturad krZalavs wamebas, araadamia-
nur an damamcirebel mopyrobasa Tu dasjas, msxverplis saqcielis miu-
xedavad (ix., magaliTad Labita v. Italy [GC], no. 26772/95, § 119, ECHR 2000 IV).
aucilebelia, rom arasaTanado mopyrobam miaRwios sisastikis minima-
lur dones, raTa me-3 muxlis farglebSi moeqces. Sefaseba am minimumisa
fardobiTia: igi damokidebulia saqmis yvela garemoebaze, rogoricaa
mopyrobis xangrZlivoba, misi fizikuri da mentaluri Sedegebi da, zo-
gierT SemTxvevebSi, sqesi, asaki da msxverplis janmrTelobis mdgoma-
reoba (ix., sxva avtoritetul wyaroTa Soris, Ireland v. the United Kingdom,
18 ianvari 1978, §162, Series A no. 25).

arasaTanado mopyroba, romelic sisastikis aseT donemde aRwevs, ro-
gorc wesi, gulisxmobs realurad miyenebul sxeulis dazianebas an in-
tensiur fizikur Tu mentalur tanjvas. Tumca, aRniSnulis ararsebobis
pirobebSic, rodesac mopyroba Seuracxyofs an amcirebs individs, ri-
Tac gamoxatavs upativcemulobas misi adamianuri Rirsebis mimarT an au-
fasurebs mas, an iwvevs SiSis, tanjvisa Tu arasrulfasovnebis SegrZne-
bas, rasac SeuZlia gatexos individis moraluri da fizikuri simtkice,
igi SeiZleba Sefasdes rogorc damamcirebeli da aseve, moeqces mesame
muxliT dadgenili akrZalvis farglebSi (ix., sxva avtoritetul wyaro-
Ta Soris, Vasyukov v. Russia, no. 2974/05, § 59, 5 aprili 2011).

Tavisuflebis aRkveTis konteqstSi sasamarTlom araerTxel gausva xa-
zi, rom imisaTvis, raTa moeqces me-3 muxlis farglebSi, konkretuli tan-
jva da damcireba nebismier SemTxvevaSi unda gascdes im tanjvisa da dam-
cirebis aucilebel zRvars, romelic dakavSirebulia patimrobasTan. sa-
xelmwifom unda uzrunvelyos, rom adamianis dapatimrebis pirobebi Se-
esabamebodes misi Rirsebis pativiscemas; rom aseTi RonisZiebis aRsru-
lebis manera da meTodi ar ganacdevinebdes mas mwuxarebasa da stress im
intensivobiT, rac aWarbebs patimrobisaTvis damaxasiaTebeli da gar-
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dauvali tanjvis zRvars; da rom, Tavisuflebis aRkveTasTan dakavSire-
buli praqtikuli saWiroebebis gaTvaliswinebiT, misi janmrTeloba da
keTildReoba adekvaturad iyos daculi (ix. Kudla v. Poland [GC], no. 30210/
96, §§ 92-94, ECHR 2000 XI, da Popov v. Russia, no. 26853/04, § 208, 13 ivlisi 2006).

patimrobis pirobebis Sefasebisas, yuradReba unda mieqces rogorc am
pirobaTa  kumulaciuri zemoqmedebis efeqts, ise momCivnis mier wamoye-
nebul konkretul braldebebs (ix. Dougoz v. Greece, no. 40907/98, § 46, ECHR
2001-II).  drois xangrZlivoba, Tu ra drois manZilze uxdeba pirs konkre-
tul pirobebSi patimrad yofna, aseve unda iqnes miRebuli mxedvelobaSi
(ix. sxva avtoritetul wyaroTa Soris, Alver v. Estonia, no. 64812/01, § 50, 8
noemberi 2005)~.

(ix. Ananyev and Others v. Russia, nos. 42525/07 da 60800/08, § 139 42, 10 ianvari
2012, da Idalov, zemoT citirebuli, §§ 91 94; transportirebis pirobebTan
dakavSirebiT, ix. aseve, mutatis mutandis, Khudoyorov v. Russia, no. 6847/02, §§ 116
et seq., ECHR 2005 X (amonaridebi)).

2. aRniSnul principTa gamoyeneba

193.  sasamarTlo SeniSnavs, rom Tavdapirvelad saqarTvelos moqalaqeebi da-
kavebuli hyavdaT policiis ganyofilebebSi (mowmeTa gancxadebebis mi-
xedviT, dakavebis periodebi meryeobda ramdenime saaTidan erT an or
dRemde), xolo Semdeg ucxoelTaTvis gankuTvnil moTavsebis centreb-
Si (mowmeTa gancxadebebis mixedviT, dakavebis periodebi meryeobda ori-
dan ToTxmet dRemde), ris Semdegac isini avtobusiT mihyavdaT mosko-
vis sxvadasxva aeroportSi da saqarTveloSi aZevebdnen TviTmfrinaviT
(ix. §45 zemoT). saqarTvelos zogierTma moqalaqem, romlis mimarTac ga-
mocemuli iyo gaZevebis brZaneba, ruseTis federacia sakuTari saxsre-
biT datova.

194. mxareebi ver SeTanxmdnen saqarTvelos moqalaqeTaTvis Seqmnil patim-
robis pirobebTan dakavSirebul umravles sakiTxebze. Tumca, rodesac
dava exeba patimrobis pirobebs,  sasasamarlo ar dgas im saWiroebis wina-
Se, raTa daadginos TiToeuli sadavod gamxdari garemoebis siswore. mas
SeuZlia daaskvnas, rom dairRva me-3 muxli, Tuki saxezea seriozuli
braldeba da igi mopasuxe mTavrobas sadavod ar gauxdia. (ix., mutatis mutan-
dis, Idalov, citirebuli zemoT, § 96).

195. aRniSnulTan dakavSirebiT, sasamarTlo ganixilavs mis winaSe warmod-
genil mtkicebulebebs.

196. upirvelesad, igi aRniSnavs, rom Tumca mowmeTa dakiTxvisas zogierTma
qarTvelma mowmem winaaRmdegobrivi gancxadebebi gaakeTa calkeul sa-
kiTxebTan mimarTebiT (gansakuTrebiT es exeba sakanTa moculobas), po-
liciis ganyofilebebsa da ucxoelTa moTavsebis centrebSi arsebuli,
maT mier aRwerili patimrobis pirobebi da aseve saqarTveloSi gamoZe-
vebasTan dakavSirebuli garemoebebi ZiriTadad urTierTTanxvedria da
Seesabameba saerTaSoriso samTavrobo da arasamTavrobo organizacia-
Ta monacemebs (ix. §§52-55 da §§72-74 zemoT). am organizaciebma aRniSnes,
rom realurad saqarTvelos bevri moqalaqe daeqvemdebara araadamia-
nur da damamcirebel mopyrobas maTi patimrobisa da gamoZevebis Tan-
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mxlebi savalalo pirobebis gamo (magaliTad, gadatvirTuli saknebi, sak-
vebisa da wylis nakleboba, higienis cudi pirobebi da asze meti saqar-
Tvelos moqalaqis satvirTo TviTmfrinaviT transportireba).

197. garda amisa, b-nma patariZem, gansaxilvel dros ruseTis federaciaSi sa-
qarTvelos konsulma, ganacxada, rom man da masTan Tanmxlebma pirebma
mravali moTavsebis centri moinaxules ruseTis federaciis sxvadasxva
regionSi, maT Soris sanqt-peterburgsa da moskovSi. man dadastura, rom
yvela am centrSi umTavresad swored saqarTvelos moqalaqeebi imyo-
febodnen, rom saknebi iyo gadatvirTuli, patimrobis pirobebi _ metad
mZime, higiena _ saSineli, da rom Zalze cota iyo sawolebi  da matrasebi.

198. sasamarTlos ar uCndeba eWvi imasTan dakavSirebiT, rom patimrobis pi-
robebi iyo ukiduresad mZime, imis gaTvaliswinebiT, rom ase mokle xanSi
saqarTvelos mravali moqalaqe daapatimres gaZevebis mizniT. amasTan
mimarTebiT igi askvnis, rom mowmeTa Cvenebebis mosmenisas qarTveli mow-
meebis mier gakeTebuli gancxadebebi ufro sarwmuno da sandoa, vidre
rusi Tanamdebobis pirebisa, romlebic patimrobis Zalian karg pirobebs
aRwerdnen.

199. sasamarTlos winaSe warmodgenili yvela masalis mxedvelobaSi miRebiT,
upirveles yovlisa udavod dgindeba, rom saqarTvelos moqalaqeebi da-
kavebulni iyvnen policiis ganyofilebaTa saknebSi an ukiduresad ga-
datvirTul ucxoelTa moTavsebis centrebSi. nebismier SemTxvevaSi,
maTTvis xelmisawvdomi piradi sivrce ar akmayofilebda sasamarTlos
precedentuli samarTliT dadgenil minimalur standarts (ix., sxva av-
toritetul wyaroTa Soris, Idalov, citirebuli zemoT, §101). garda ami-
sa, saqarTvelos moqalaqeebs rigrigobiT uwevdaT Zili individualuri
dasawoli  adgilebis simciris gamo.

 200. cixis sakanSi ukiduresad SezRuduli sivrcis arseboba mniSvnelovani
komponentia, romelic mxedvelobaSi miiReba imis dasadgenad, iyo Tu ara
sadavod qceuli patimrobis pirobebi „damamcirebeli“ konvenciis me-3
muxlis miznebisaTvis (ix. Ananyev and Others, citirebuli zemoT, §143).

201. zogadad, sasamarTlom ramdenjerme miuTiTa, rom ruseTis cixeebSi ar-
sebuli gadatvirTuloba seriozuli SeSfoTebis sagans warmoadgenda.
bevr saqmeSi igi mudmivad adgenda momCivanTa uflebebis darRvevas imis
gamo, rom patimrobisas maT ar gaaCndaT sakmarisi piradi sivrce (ix., inter
alia, Idalov, citirebuli zemoT, § 97, da Solovyevy v. Russia, no.918/02, § 123, 24
aprili 2012). amJamindeli saqme, romelic Seexeba ucxoelTa moTavsebis
centrebs, ar warmoadgens gamonakliss aRniSnulTan mimarTebiT.

202. sasamarTlo aseve uTiTebs „wamebis prevenciis evropuli komitetis“
(CPT) 2001 wlis dekembris angariSze ruseTis federaciis Sesaxeb, ro-
melSic igi acxadebda, rom Zalze SeSfoTebuli iyo am centrebSi ucxo-
el moqalaqeTaTvis Seqmnili patimrobis pirobebis gamo da xazs usvamda
saknebis gadatvirTulobas  (angariSi ruseTis mTavrobas 2001 wlis 2-
dan 7 dekembris CaTvliT ruseTis federaciaSi vizitTan dakavSirebiT,
§ 32, CPT/Inf (2003) 30).

203. garda amisa, sasamarTlos ar SeuZlia ar aRniSnos, rom, rogorc winamde-
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bare saqmeSi misTvis wardgenili mtkicebulebebidan irkveva, ar arse-
bobda sanitaruli da janmrTelobis dacvis moTxovnaTa Sesabamisi saba-
ziso pirobebi da rom dakavebulebi wuxdebodnen privatulobis nakle-
bobiT, radganac tualetebi gancalkevebuli ar iyo danarCeni saknebi-
sagan.

204. amasTan mimarTebiT sasamarTlo imeorebs, rom patimrobis pirobebis
araadekvaturoba mudmiv struqturul problemas warmoadgens ruseTis
federaciaSi, rac Sedegia rusuli sasjelaRsrulebis sistemis funqci-
onirebis moSlisa da ramac bevr saqmeSi aiZula sasamarTlo daeskvna, rom
dairRva me-3 muxli, 2002 wels saqmeze Kalashnikov v. Russia (no. 47095/99, ECHR
2002 VI) darRvevis pirvelad dadgenis Semdgom, da mieRo piloturi ga-
dawyvetileba zemoT citirebul saqmeze Ananyev and Others. maSasadame, sa-
samarTlo ver xedavs saimiso safuZvels, rom gadauxvios am daskvnas wi-
namdebare saqmeSi.

205. yvela zemoxsenebuli faqtoris gaTvaliswinebiT, sasamarTlo askvnis,
rom patimrobis pirobebma aSkarad miayena tanjva saqarTvelos moqala-
qeebs da is unda Sefasdes rogorc araadamianuri da damamcirebeli mop-
yroba, rac warmoadgenda administraciul praqtikas konvenciis me-3 mux-
lis darRveviT.

206. Sesabamisad, sasamarTlo aRar miiCnevs saWirod, ganixilos mxareTa da-
narCeni Suamdgomlobebi gansaxilvel periodSi saqarTvelos moqala-
qeTa gaZevebis pirobebTan dakavSirebiT.

VII. konvenciis me-13 muxlis savaraudo darRveva konvenciis me-4 oqmis me-
4 muxlTan, me-5 muxlis 1-l da me-4 punqtebTan da me-3 muxlTan erTob-
liobaSi

207. momCivani mTavroba davobda, rom darRveuli iyo konvenciis me-13 mux-
li konvenciis me-4 oqmis me-4 muxlTan, me-5 muxlis 1-l da me-4 punqteb-
Tan da me-3 muxlTan erTobliobaSi. me-13 muxlis Tanaxmad:

`yvelas, visac am konvenciiT gacxadebuli ufleba an Tavisufleba daer-
Rva, unda hqondes samarTlebrivi dacvis qmediTi saSualeba erovnuli
xelisuflebis winaSe, Tundac es darRveva Caidinos pirma, romelic sam-
saxurebriv uflebamosilebas axorcielebda~.

A. mxareTa gancxadebebi

208. rogorc Tavis wina SuamdgomlobebSi acxadebda, momCivani mTavroba uTi-
Tebda, rom saqarTvelos moqalaqeebs gansaxilvel periodSi ar gaaCndaT
qmediTi da xelmisawvdomi samarTlebrivi dacvis saSualebebi dakaveba-
Ta da gaZevebis brZanebebis sawinaaRmdegod (ix. §120 zemoT).

209. mopasuxe mTavroba Seedava aRniSnul braldebebs (ix. §121 zemoT).

B . sasamarTlos Sefaseba

210. sasamarTlo imeorebs, rom konvenciis me-13 muxlis Tanaxmad, unda arse-
bobdes „Sidasaxelmwifoebrivi saSuleba, raTa ganxilul iqnes konven-
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ciasTan mimarTebiT wardgenili „sadavod gamxdari saCivris“ Sinaarsi
da ganisazRvros Sesabamisi dakmayofileba“ (ix., inter alia, Conka, zemoT
citirebuli, § 75).

211. imis gaTvaliswinebiT, rom dadginda konvenciis me-4 oqmis me-4 muxlis,
me-5 muxlis 1-li da me-4 punqtebisa da me-3 muxlis darRvevebi, sasamar-
Tlo askvnis, rom momCivani mTavrobis saCivrebi aris „sadavo“ me-13 mux-
lis miznebisaTvis.

212. Tumca, konvenciis me-4 oqmis me-4 muxlisa da me-5 muxlis me-4 punqtis
darRvevaTa dadgena Tavis TavSi gulisxmobs, rom ar arsebobda qmediTi
da xelmisawvdomi samarTlebrivi dacvis saSualebebi. Sesabamisad, ar ar-
sebobs me-13 muxlis farglebSi momCivani mTavrobis saCivris calke gan-
xilvis saWiroeba miTiTebul normebTan erTobliobaSi.

213. garda amisa, sasamarTlom ukve daadgina, rom gansaxilvel periodSi sa-
qarTvelos moqalaqeebs ar hqondaT efeqturi da xelmisawvdomi samar-
Tlebrivi dacvis saSualebebi dakavebebis, dapatimrebisa da gaZevebis
brZanebebis sawinaaRmdegod (ix. §§151-158 zemoT).

214. Sesabamisad, igi askvnis, rom dairRva konvenciis me-3 muxli me-5 muxlis
1-l punqtTan erTobliobaSi.

215. rac Seexeba konvenciis me-13 muxlis farglebSi wardgenil saCivars me-3
muxlTan erTobliobaSi, sasamarTlo SeniSnavs, rom, rogorc man Tavis
zemoT citirebuli piloturi gadawyvetilebiT Ananyev and Others daad-
gina, mocemul dros rusul samarTlebriv sistemaSi ar arsebobda qme-
diTi saSualeba, raTa wertili dasmoda araadamianuri da damamcirebeli
sapatimro pirobebis arsebobas an miRebuli yofiliyo adekvaturi da sa-
marTliani anazRaureba araadekvatur sapatimro pirobebze wardgenil
saCivarTan dakavSirebiT (ix. Ananyev and Others, citirebuli zemoT, § 119).

216. Sesabamisad, igi miiCnevs, rom es saqme ar aris gansxvavebuli da askvnis,
rom dairRva konvenciis me-13 muxlis me-3 muxlTan erTobliobaSi.

VIII.  konvenciis me-14 muxlis savaraudo darRveva konvenciis me-4 oqmis me-
4 muxlTan, me-5 muxlis 1-l da me-4 punqtebTan da me-3 muxlTan
erTobliobaSi

217. momCivani mTavroba davobda konvenciis me-14 muxlis darRvevis gamo kon-
venciis me-4 oqmis me-4 muxlTan, me-5 muxlis 1-l da me-4 punqtebTan da
me-3 muxlTan erTobliobaSi. me-14 muxlis Tanaxmad:

`am konvenciiT gacxadebuli uflebebiTa da TavisuflebebiT sargeblo-
ba uzrunvelyofilia yovelgvari diskriminaciis gareSe sqesis, rasis,
kanis feris, enis, religiis, politikuri Tu sxva Sexedulebebis, erov-
nuli Tu socialuri warmoSobis, erovnuli umciresobebisadmi kuTvni-
lebis, qonebrivi mdgomareobis, dabadebisa Tu sxva niSnis ganurCevlad~.

A. mxareTa gancxadebebi

218. momCivani mTavroba amtkicebda, rom saqarTvelos moqalaqeTa dakaveba,
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dapatimreba da gaZeveba efuZneboda maT erovnulsa da eTnikur warmo-
mavlobas da ara maT mdgomareobas, ruseTis federaciaSi arsebuli sae-
migracio wesebidan gamomdinare. misi gancxadebiT, dakavebebi warmoad-
genda represiul zomas saqarTvelos winaaRmdeg da ar eyrdnoboda da-
zaralebulTa individualur qmedebebs. garda amisa, aRniSnuli bralde-
ba gamyarebuli iyo HRW-is angariSiT, romlis Tanaxmadac gaZevebulebs
Soris iyvnen ruseTis federaciaSi kanonierad mcxovrebi qarTvelebic,
rogorebic iyvnen warmoSobiT qarTveli pirebi ruseTis moqalaqeobiT;
binadrobisa da muSaobis nebarTvis mqoneni, romelTac hqondaT srul-
yofilad mowesrigebuli vizebi da romelTa binadrobac daregistrire-
buli iyo; eTnikuri qarTvelebi, romelTagan zogi Tavisi pasportisa Tu
vizis ganaxlebas elodeboda, an studentebi, romlebic rusul univer-
sitetebSi iyvnen daregistrirebuli.

219. Tavis mxriv, mopasuxe mTavroba uaryofda erovnuli Tu eTnikuri war-
momavlobis niSniT saqarTvelos moqalaqeTa dakaveba-gamoZevebasTan
dakavSirebul yvela braldebas. igi imeorebda mis mier manamde gakeTe-
bul gancxadebebs, kerZod, imas, rom saqarTvelos moqalaqeTa dakaveba,
dapatimreba da gamoZeveba iyo saerTo politikis nawili ukanono emig-
raciasTan brZolaSi, radganac isini iyvnen ruseTis federaciis ukano-
no macxovreblebi (aranairi vargisi viza, binadrobis an muSaobis nebar-
Tva an registraciis damadasturebeli serTifikati _ ix. §25 da §§115-
116 zemoT). aRniSnulTan dakavSirebiT mowmeTa dakiTxvam aCvena, rom sa-
qarTvelos moqalaqeebTan mimarTebiT gamoyenebuli procedurebi zus-
tad igive iyo, rac xorcieldeboda sxva ucxoel moqalaqeebTan mimar-
TebiT, romelTac analogiuri tipis darRvevebi hqondaT Cadenili. da-
matebiT, igi uTiTebda, rom momCivani mTavrobis braldebebi imave peri-
odSi qarTuli warmomavlobis mqone ruseTis moqalaqeTa gamoZevebas-
Tan dakavSirebiT dausabuTebeli iyo.

B . sasamarTlos Sefaseba

220. sasamarTlo miiCnevs, rom saqmis garemoebebidan gamomdinare momCivani
mTavrobis mier konvenciis me-14 muxlis farglebSi wardgenili saCiv-
rebi konvenciis me-4 oqmis me-4 muxlTan da me-5 muxlis 1-l da me-4 pun-
qtebTan erTobliobaSi analogiuria im saCivrebisa _ Tumca sxva kuTxi-
dan warmodgenili _ rac man ukve ganixila ukanaskneli ori muxlis far-
glebSi da romlebTan mimarTebiTac man daadgina darRveva. Sesabamisad,
igi aRar miiCnevs saWirod imis gadawyvetas, dairRva Tu ara winamdebare
saqmeSi me-14 muxli aRniSnul normebTan erTobliobaSi saqarTvelos mo-
qalaqeebis mimarT diskriminaciuli mopyrobis gamo.

221. aseve, igi ar miiCnevs saWirod, gansazRvros, dairRva Tu ara konvenciis
me-14 muxli me-3 muxlTan erTobliobiT, imis gaTvaliswinebiT, rom pa-
timrobis pirobebis araadekvaturoba rusul cixeebSi Seexeboda yvela
patimars, maTi erovnuli warmoSobis miuxedavad.

IX. konvenciis me-18 muxlis savaraudo darRveva me-4 oqmis me-4 muxlTan,
aseve me-5 muxlis §§1 da 4 da me-3 muxlTan erTad

222. momCivani mTavroba daeyrdno komvenciis me-18 muxls, romelic Semdeg-
nairad ikiTxeba:
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„xsenebul uflebaTa da TavisuflebaTa konvenciiT daSvebuli SezRud-
vebi gamoiyeneba mxolod da mxolod maTTvis gaTvaliswinebuli mizne-
bisTvis.“

223. sasamarTlo imeorebs, rom me-18 muxls ar aqvs avtonomiuri roli. igi
SeiZleba gamoyenebul iqnes, mxolod konvenciis sxva muxlebTan erTad.
(ix. inter alia, Gusinskiy v. Russia, no. 70276/01, § 73, ECHR 2004-IV; Mudayevy v.
Russia, no. 33105/05, § 127, 8 April 2010; Lutsenko v. Ukraine, no. 6492/11, § 105, 3 July
2012; and Tymoshenko v. Ukraine, no. 49872/11, § 294, 30 April 2013).

224. sasamrTlom  ukve daadgina administraciuli praqtikis arseboba me-4 da-
matebiTi oqmis me-4 muxlis da konvenciis me-5 muxlis §1-is da me-3 mux-
lis darRveviT da aseve, rom me-5 mulis §4 ar darRveula. Sesabamisad,
igi saWirod ar miiCnevs imave sakiTxebis konvenciis me-18 muxlis far-
glebSi Semowmebas.

X. me-7 oqmis 1-li muxlis savaraudo darRveva

225. momCivani saxelmwifo daeyrdno me-7 oqmis pirvel muxls, romelic ad-
gens, rom:

„1. dauSvebelia saxelmwifos terotoriaze, kanonierad mcxovrebi ucxoe-
lis gaZeveba am saxelmwifodan sxvagvarad, Tu ara kanonis Sesabamisad
miRebuli gadawyvetilebis safuZvelze da ise, rom mas SeeZlos:

(a) waradginos misi gaZevebis sawinaaRmdego argumentebi;

(b) gadaasinjvinos misi saqme da

(c) am uflebaTa gansaxorcieleblad, warmodgenil iqnes xelisuflebis sa-
Tanado uflebamosili organos an am organos mier daniSnuli erTi an
ramdenime piris winaSe.

2. ucxoeli SeiZleba gaZevebul iqnes mis mier am muxlis 1-li paragrafis
(a), (b) da (c) punqtebiT gaTavliswinebuli uflebebis ganxorcielebam-
de, Tu aseTi gaZeveba aucilebelia sazogadoebrivi wesrigis interese-
bisaTvis an ganpirobebulia erovnuli uSiSroebis mosazrebiT“.

A. mxareTa argumentebi

226. momCivani saxelmwifo amtkicebda, rom  saqarTvelos gamoZevebul moqa-
laqeTagan bevri, ruseTis federaciaSi kanonierad mcxovrebi piri iyo
da amasTan dakavSirebiT miuTiTa HRW-is angariSze.

227. mopasuxe mTavrobis Tanaxmad, garda Zalian mcire gamonaklisisa, saqar-
Tvelos yvela moqalaqe, romelic gamoZevebul iqna sasamarTlo warmo-
ebis Semdeg miRebuli administraciuli brZanebis safuZvelze, iyo ru-
seTis teritoriaze ukanonod macxovrebeli piri, radgan maTi sabuTebi
ar iyo wesrigSi. Sesabamisad, me-7 oqmis 1-li muxli, romelic mxlod sa-
xelmwifos teritoriaze kanonierad mcxovreb pirebs exeboda, winamde-
bare saqmesTan mimarTebiT ar gamoiyeneboda.
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B. sasamarTlos Sefaseba

228. sasamarTlo aRniSnavs, rom me-7 oqmis 1-li muxli, pirdapir moixseniebs
„saxelmwifos teritoriaze kanonierad mcxovreb“ ucxoelebs.

229. misTvis wardgenili masalebis gaTvaliswinebiT, sasamarTlo miiCnevs:
ar dadgenila, rom aRniSnul periodSi, aseve daakaves da gamoaZeves sa-
qarTvelos is moqalaqeebic, romlebic ruseTis federaciis teritori-
aze kanonierad cxovrobdnen.

230. Sesabamisad, sasamarTlo miiCnevs, rom momCivani saxelmwifos mier, am
muxlis safuZvelze wardgenili saCivari ar aris mtkicebulebebiT sak-
marisad gamyarebuli da rom wardgenili mtkicebuleba ar aris sakmari-
si darRvevis dasadgenad.

231. amgvarad, adgili ar hqonia me-7 oqmis 1-li muxlis darRvevas.

XI. konvenciis me-8 muxlis da 1-li oqmis 1-li da me-2 muxlebis savaraudo
darRveva

232. momCivani saxelmwifo, aseve, daeyrdno konvenciis me-8 muxls, romelic
adgens, rom:

„1. yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, mis sac-
xovrebelsa da mimoweras.

2. dauSvebelia am uflebis ganxocielebaSi sajaro xelisuflebis Careva,
garda iseTi SemTxvevebisa, rodesac aseTi Careva xorcieldeba kanonis
Sesabamisad da aucilebelia demokratiul sazogadoebaSi erovnuli
uSiSroebis, sazogadoebrivi usafrTxoebis an qveynis ekonomikuri ke-
TildRebosi interesebisaTvis, uwesrigobis an danaSaulis Tavidan asa-
cileblad, janmrTelobis an moralisa Tu sxvaTa uflebaTa da Tavisuf-
lebaTa dasacavad“.

233. isini, aseve, daeyrdenen, 1-li oqmis pirvel da me-2 muxlebs, romelic ad-
gens, rom:

„yovel fizikur an iuridiul pirs aqvs Tavisi sakuTrebiT Seuferxebe-
li sargeblobis ufleba. mxolod sazogadoebrivi saWiroebisaTvis Se-
iZleba CamoerTvas vinmes Tavisi sakuTreba kanoniTa da saerTaSoriso
samarTlis zogadi principebiT gaTvaliswinebul pirobebSi.

amasTan, winare debulebebi aranairad ar akninebs saxelmwifos uflebas,
gamoiyenos iseTi kanonebi, romelTac is aucileblad miiCnevs saerTo in-
teresebis Sesabamisad sakuTrebiT sargeblobis kontrolisaTvis, an ga-
dasaxdebisa Tu mosakreblebis an jarimebis gadaxdis uzrunvelsayofad“.

„aravis SeiZleba eTqvas uari ganaTlebis uflebze. nebismieri funqciis
ganxorcielebisas, romelsac saxelmwifo kisrulobs ganaTlebasa da
swavlebasTan dakavSirebiT, is pativs scems mSobelTa uflebas, uzrun-
velyon TavianTi religiuri da filosofiuri mrwamsis Sesabamisi ganaT-
leba da swavleba“.
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A. mxareTa argumentebi

234. momCivanma saxelmwifom, konvenciis me-8 muxlis da 1-li oqmis 1-li da
me-2 muxlebis savaraudo darRvevasTan dakavSrebiT miuTiTa, palatis-
Tvis wardgenil wina komentarebze.

kerZod, isini amtkicebdnen, rom pirTa gaZevebis brZanebebi, angariSs ar
uwevda aRniSnuli pirebis ojaxur mdgomareobas da maT (brZanebebis) Se-
degad moxda ojaxis wevrebis daSoreba (zogierT SemTxvevaSi Zalian pa-
tara bavSvebi bedis anabara darCnen)  konvenciis me-8 muxlis moTxovne-
bis sawinaaRmdegod. garda amisa, skolebisa da universitetebis mier, in-
formaciis gamJRavneba qarTveli moswavleebis warmoSobis, ojaxuri
mdgomareobis da misamarTis Sesaxeb ar iyo kanoniT gaTvaliswinebuli
da amiT, aseve, dairRva aRniSnuli muxli.

garda amisa, xSir SemTxvevaSi, saqarTvelos moqalaqeebis dakavebisa da
dapatimrebis mdgomareobam ganapiroba is, rom maT TavianTi sakuTrebis
mitoveba mouwiaT. maTi ruseTidan gamodevnis RonisZiebebma da ruse-
Tis federaciasa da saqarTvelos Soris komunikaciis Sewyvetam xeli Se-
uSala maT TavianTi qonebis dasacavad, Semdgomi saWiro nabijebis gadad-
gmaSi da Sedegad dairRva 1-li oqmis 1-li muxli.

bolos, saqarTveloSi rusuli skolebis daxurviT qarTveli moswavle-
ebisTvis ruseTSi ganaTlebis miReba aRar iyo xelmisawvdomi da aRniS-
nuliT dairRva 1-eli oqmis me-2 muxls.

235. mopasuxe mTavrobam amasTan dakavSirebiT xazi gausva imas, rom momCivan
mTavrobas am braldebebis gansamtkiceblad aranairi mtkicebuleba ar
warmoudgenia.

konvenciis me-8 muxlTan dakavSirebiT, erTis mxriv ganacxades, rom ru-
seTis sasamarTloebisTvis Zalian rTuli iyo saqarTvelos moqalaqee-
bis ojaxuri mdgomareobis Sesaxeb zusti informaciis mopoveba da gai-
meores, rom realurad am SemTxvevaSi ar arsebobda ojaxis xelaxla ga-
erTianebis ufleba. meores mxriv, isini amtkicebdnen, rom aseTi infor-
maciis gamoTxovisTvis ruseTis saxelisuflebo organoebis Tanamdebo-
bis pirebi, SemdgomSi saTanadod daisjebodnen.

1-li oqmis pirvel muxlTan dakavSirebiT, saqarTvelos moqalaqeebs sa-
kuTrebis ufleba ar CamorTmeviaT da SeeZloT SeetanaT nebismieri sar-
Celi maTi sakuTrebis flobasa da sargeblobasTan dakavSirebiT.

bolos, 1-eli oqmis me-2 muxlTan dakavSirebiT, saqarTveloSi rusuli
skolebi ruseTis Tavdacvis saministro daqvemdebarebaSi Sedioda da da-
ixura rusi samxedroebis, saqarTvelodan, wasvlis Semdeg.

B. sasamarTlos Sefaseba

236. sasamarTlo miiCnevs, rom momCivani mTavrobis mier, am muxlebis safuZ-
velze wardgenili saCivrebi ar aris mtkicebulebebiT sakmarisad gamya-
rebuli da rom wardgenili mtkicebuleba ar aris sakmarisi darRvevis
dasadgenad.
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237. amgvarad, adgili ar hqonia konvenciis me-8 muxlisa da 1-eli oqmis pir-
vel da me-2 muxlebis darRvevas.

XII. konvenciis 41-e muxli

238. konvenciis 41-e muxli adgens:

„Tu sasamarTlo daadgens, rom dairRva konvencia da misi oqmebi, xolo
Sesabamisi maRali xelSemkvreli mxaris Sidasaxelmwifoebrivi sasam-
rTlo darRvevis mxolod nawilobrivi gamosworebis SesaZleblobas iZ-
leva, saWiroebis SemTxvevaSi, sasamarTlo dazaralebul mxares samar-
Tlian dakmayofielbas miakuTvnebs“.

239. momCivanma saxelmwifom TxovniT mimarTa sasamarTlos rom „mianiWos mis-
Tvis konvenciis 41-e muxliT gaTvaliswinebuli samarTliani dakmayo-
fileba, kerZod, kompensacis, reparacis, restitutio in integrum, xar-
jebis da danaxarjebis anazRaurebiT da damatebiTi da sxva zustad gan-
sazRvruli anazRaurebiT, materialuri Tu ara materialuri zianisTvis,
romelic ganicades da miadgaT dazaralebul mxares am procesebidan ga-
momdinare da mis Sdegad“ (ixileT, zemoT, §79-e).

240. sasamarTlo miiCnevs, rom konvencii 41-e muxlis gamoyenebis sakiTxi gan-
xilvisTvis mzad ar aris.

zemoT xsenebulis safuZvelze sasamarTlo:

1. adgens, rom adgili hqonda 38-e muxlis darRvevas (Teqvsmeti erTis wi-
naaRmdeg);

2. adgens, rom 2006 wlis SemodgomiT, ruseTis federaciaSi, ganxorciel-
da saqarTvelos moqalaqeebis dakavebis, dapatimrebis da gamoZevebis ko-
ordinebuli politika, romelic warmoadgenda administraciul praqti-
kas, konvenciis precedentuli samarTlis miznebisaTvis (Teqvsmeti er-
Tis winaaRmdeg);

3. uaryofs, mopasuxe mTavrobis pirvelad pretenzias, Sida saxelmwifo
saSualebebis ar amowurvasTan dakavSirebiT (Teqvsmeti erTis winaaR-
mdeg);

4. adgens, rom momCivani mTavrobis ganacxadi Setanil iqna, konvenciis 35-e
muxlis 1-eli paragrafiT gaTavliswiebuli eqvsi Tvis vadaSi (erTxmad);

5. adgens, rom saqarTvelos moqalaqeebis  gaZeveba, aRniSnul periodSi,
warmoadgenda administraciul praqtikas me-4 oqmis me-4 muxlis darRve-
viT (Teqvsmeti erTis winaaRmdeg);

6. adgens, rom saqarTvelos moqalaqeebis dakaveba da dapatimreba aR-
niSnul periodSi warmoadgenda administraciul praqtikas konvenci-
is me-5 muxlis 1-eli paragrafis darRveviT (Teqvsmeti erTis winaaR-
mdeg);

7. adgens, rom saqarTvelos moqalaqeebisTvis xelmisawvdomi samarTleb-
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rivi dacvis saSualebis ararseboba, raTa gaesaCivrebinaT maTi dakaveba,
dapatimreba da gaZeveba warmoadgenda konvenciis me-5 muxlis me-4 pa-
ragrafis darRvevas (Teqvsmeti erTis winaaRmdeg);

8. adgens, rom saqarTvelos moqalaqeebis patimrobis pirobebi, aRniSnu-
li periodis ganmavlobaSi, warmoadgenda administraciul praqtikas
konvenciis me-3 muxlis darRveviT (Teqvsmeti erTis winaaRmdeg);

9. adgens, rom me-3 muxlis farglebSi saWiro aRar aris mxareTa komenta-
rebis darCenili nawilis ganxilva, saqarTvelos moqalaqeebis, aRniSnul
periodSi, gaZevebis pirobebTan dakavSirebiT (Teqvsmeti erTis winaaR-
mdeg);

10. adgens, adgili hqonda konvenciis me-13 muxlis darRvevas  konvenciis
me-5 muxlis pirvel paragrafTan mimarTebiT (cameti oTxis winaaRmdeg);

11. adgens, rom adgili hqonda konvenciis me-13 muxlis darRvevas  konven-
ciis me-3 muxlTan mimarTebiT (Teqvsmeti erTis winaaRmdeg);

12. adgens, rom saWiro ar aris, momCvani saxelmwifos mier, me-13 muxlis sa-
fuZvelze wardgenili saCivris  ganxilva  konvenciis me-4 oqmis me-4 mux-
lTan da konvenciis me-5 muxlis me-4 paragrafTan mimarTebiT darRve-
vasTan dakavSirebiT (erTxmad);

13. adgens, rom saWiro ar aris, momCvani saxelmwifos mier, konvenciis me-14
muxlis safuZvelze wardgenili saCivris  ganxilva  konvenciis me-4 oq-
mis me-4 muxlTan, konvenciis me-5 muxlis pirvel da me-4 paragrafTan da
konvenciis me-3 muxlTan mimarTebiT darRvevasTan dakavSirebiT (Teq-
vsmeti erTis winaaRmdeg);

14. adgens, rom saWiro ar aris, momCvani saxelmwifos mier, konvenciis me-18
muxlis safuZvelze wardgenili saCivris  ganxilva  konvenciis me-4 oq-
mis me-4 muxlTan, konvenciis me-5 muxlis pirvel da me-4 paragrafTan da
konvenciis me-3 muxlTan mimarTebiT darRvevasTan dakavSirebiT (Teq-
vsmeti erTis winaaRmdeg);

15. adgens, rom adgili ar honia me-7 oqmis pirveli muxlis darRvevas, (Teq-
vsmeti erTis winaaRmdeg);

16. adgens, rom adgili ar hqonia konvenciis me-8 muxlis da 1-li oqmis 1-li
da me-2 muxlebis darRvevas (erTxmad);

17. adgens, rom konvenciis 41-e muxlis gamoyenebis sakiTxi ar aris mzad ga-
dawyvetilebis misaRebad;

Sesabamisad,

a) mTlian sakiTxs momavlisTvis debs;

b) iwvevs momCivan da mopasuxe mTavrobebs, raTa am ganCinebis gacnobidan
Tormeti Tvis ganmavlobaSi, werilobiT warmoadginon maTi komentare-
bi am sakiTxTan dakavSirebiT, kerZod, Seatyobinon sasamarTlos nebis-
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mieri miRweuli SeTanxmebis Sesaxeb;

c) gadadebs damatebiT procedurebs da Tavjdomares gadascems ufleba-
mosilebas, saWiroebis SemTxvevaSi, daniSnos igive procedurebi.

Sesrulebulia inglisur da frangul enebze da 2014 wlis 3 ivliss, ga-
mocxadebul iqna sajaro sxdomaze adamianis uflebaTa SenobaSi, stras-
burgSi.

maikl o’boil jozef kasadevali

registratoris moadgile Tavjdomare

konvenciis 45-e muxlis me-2 paragrafisa da sasamarTlos reglamentis
74-e muxlis me-2 paragrafis Tanaxmad, ganCinebas Tan erTvis Semdegi gan-
sxvavebuli azri:

(a) mosamarTle lopez gueras, romelsac uerTdebian mosamarTleebi brat-
za da kalaijieva, nawilobriv gansxvavebuli azri;

(b) mosamarTle woworias  nawilobriv gansxvavebuli azri;

(c) mosamarTle dedovis gansxvavebuli azri.

J.C.M.
M.O’B.
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mosamarTle lopez gueras, romelsac uerTdebian mosamarTleebi bratza
da kalaijieva, nawilobriv gansxvavebuli mosazreba

Cemi nawilobriv gansxvavebuli mosazreba Seexeba didi palatis daskvnas, me-
13 muxlis me-5 muxlis pirvel paragrafTan mimarTebiT darRvevasTan dakav-
SirebiT (ganCinebis sarezolucio nawilis me-10 punqti), aseve, Seexeba am das-
kvnis gamamyarebel mis dasabuTebis nawils (ixileT §§210-14).

Tavad konvenciis debulebebidan, iseve, rogorc sasmarTlos precedentuli
samarTlidan aSkaraa, rom rogorc ki dadgindeba konvenciis me-5 muxlis 1
paragrafis darRveva, saWiro aRaraa me-13 muxlis me-5 muxlis pirvel parag-
rafTan mimarTebiT darRvevasTan dakavSirebiT saCivris damatebiTi ganxil-
va, gamomdinare iqidan, rom wina daskvna moicavs saCivars.

me-13 muxli moiTxovs, rom samarTlebrivi dacvis efeqtiani saSualeba uz-
runvelyofili iyos konvenciiT gaTvaliswinebuli uflebis darRvevasTan da-
kavSirebiT. rodesac, saqme exeba me-5 muxlis pirvel paragrafs, konvenciis
me-5 muxlis me-4 paragrafi adgens ufro mkacr procedurul moTxovnebs sa-
marTlebrivi dacvis saSualebebTan dakavSirebiT, ramdenadac igi moiTxovs,
rom unda iyos garkveuli sasamarTlo samarTalwarmoebis forma, romlis ga-
moyenebis uflebac eqneba dakavebul an dapatimrebul pirs da romlis meSve-
obiTac sasamarTlos SeeZleba ganixilos dakavebis an dapatimrebis marTlzo-
miereba (habeas corpus-is konvenciis ekvivalenti). am SemTxvevaSi, konvenci-
is me-5 muxlis me-4 paragrafi warmoadgens lex specialis dakavebasa da dapatimre-
basTan mimarTebiT da adgens samarTlebrivi dacvis efeqtian saSualebas, ro-
melsac moiTxovs me-5 muxlis pirveli punqtis darRvevis SemTxvevebi. amgva-
rad, lex specialis-ze dayrdnobiT konvenciis darRvevis dadgenis Semdeg, didi
palatis mier, igive sakiTxis, xelaxla ganxilva me-13 muxlis lex generalis safuZ-
velze, ar aris saWiro. es midgoma myarad dadgenilia sasamarTlos preceden-
tuli samarTliT (magaliTisTvis ixileT, De Wilde, Ooms and Versyp v. Belgium, 18
June 1971, § 95, Series A no. 12, and Khadisov and Tsechoyev v. Russia, no. 21519/02, § 162, 5
February 2009).

mosamarTle woworias  nawilobriv gansxvavebuli azri

vwuxvar, rom ar SemiZlia gaviziaro umravlesobis mier miRebuli, zogierTi
daskvna. pirvel rigSi, gansakuTrebiT ar veTanxmebi sasamarTlos daskvnas,
rom saWiro ar iyo, momCvani saxelmwifos mier, konvenciis me-18 muxlis sa-
fuZvelze wardgenili saCivris  ganxilva konvenciis me-5 muxlis darRvevas-
Tan  mimarTebiT, konvenciis me-14 muxlis safuZvelze wardgenili saCivris
ganxilva konvenciis me-4 oqmis me-4 muxlTan da me-5 muxlis pirvel da me-4
paragrafebis darRvevasTan mimarTebiT an saqarTvelos moqalaqeebis daka-
vebis, dapatimrebis da gamoZevebis diskriminaciuli xasiaTis ganxilva kon-
venciis me-3 muxlis safuZvelze da meorec, rom adgili ar hqonia me-7 oqmis
pirveli muxlis darRvevas. miuxedavad imisa, rom sruliad vadastureb, pa-
timrobis pirobebis safuZvelze miRebul daskvnas, rom adgili hqonda admi-
nistraciul parqtikas konvenciis me-3 muxlis darRveviT, ar SemiZlia dave-
Tanxmo umravlesobis gadawyvetilebas, rom saWiro ar iyo gaZevebis pirobe-
bis, me-3 muxlTan mimarTebiT damatebiT ganxilva da Semdgom, imave saCivar-
Tan dakavSirebiT, me-13 muxlis darRvevis ar dadgena.
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msurs, Camovayalibo Cemi Sexedulebebi qvemoT, ramdenime mniSvnelovan sa-
kiTxTan dakavSirebiT, raTa ganmvarto, Tu ra safuZveli aqvs Cems gansxvave-
buli azrs. ganxilvas daviwyebT konvenciis me-18 muxlidan, radgan es debu-
leba exeba, winamdebare saqmeSi, gansakuTrebiT mniSvnelovan sakiTxs _
détournement de pouvoir akrZalvas.

I.  konvenciis me-18 muxlis me-5 muxlTan mimarTebiT darRveva

es saxelmwifoTaSorisi saqme, albaT yvelaze naTeli magaliTia konvenciiT
nebadarTuli SezRudvebis gamoyenebisa, ara konvenciiT gaTvaliswinebuli,
aramed sxva miznebisTvis.

me-18 muxlTan mimarTebiT arsebuli precedentuli samarTlis Tanaxmad na-
Telia, rom konvenciis mTliani struqtura eyrdnoba zogad prezumfcias, rom
sajaro xelisufleba moqmedebs keTilsindisierad. Tumca, nebismier sajaro
politikas SesaZloa, hqondes „faruli gegma“, amgvarad keTilsindisierebis
prezumfcia gabaTilebadia (ixileT, sxva saqmeebs Soris, Khodorkovsky v. Russia,
no. 5829/04, § 255, 31 May 2011, and Lutsenko v. Ukraine, no. 6492/11, § 106, 3 July 2012).
individualur ganacxadebSi sasamarTlom daadgina, rom ganmcxadebelma, ro-
melic amtkicebs, rom SeizRuda misi uflebebi da Tavisuflebebi Seusabamo
miznebisTvis, damajereblad unda warmoaCinos, rom saxelisuflebo organo-
ebis realuri mizani gansxvavdeboda gacxadebuli miznisgan (an konteqsti-
dan gonivrulad unda SeiZlebodes aseTi daskvnis gamotana) (ixileT, Lutsenko,
cited above, § 106). amgvarad, rodesac braldeba eyrdnoba me-18 muxls, sasamar-
Tlo iyenebs Zalian maRal mtkicebulebaTa standarts (ixileT, Tymoshenko v.
Ukraine, no. 49872/11, § 295, 30 April 2013).

sasamarTlo, me-18 muxlis darRvevas adgens, rodesac is askvnis, rom saxel-
mwifos mTliani samarTlebrivi sistema aris usamarTlo ab initio, rac imis mima-
TiTebelia, rom saxelisuflebo organoebi Tavidan bolomde arakeTilsin-
disierad moqmedebdnen, konvenciis aSkara ugulvebelyofiT (ixileT,
Khodorkovskiy, zemoT aRniSnuli, § 260). saqmeTa umetesobaSi „mizani“ ar aris
dadasturebuli (SeadareT Gusinskiy v. Russia, no. 70276/01, §§ 75-78, 19 May 2004).
rogorc sworad iqna aRniSnuli, Semdegi mosamarTleebis: iangviertis, niur-
bergeris, potokis erTlobliv, Tanmxvedr mosazerebaSi timoSenkos zemoT
aRniSnul saqmeze, „faruli gegmis“ Sesaxeb codna saxelisuflebo organoe-
bis sferoSia da amgvarad, momCivans xeli ver miuwvdeba masze, maSasadame, sa-
samarTlos unda mieRo mtkicebulebad saxelisuflebo organoebis cudi miz-
nebi, romelic efuZneba daskvnas, romelic Tavis mxriv gamomdinareobs, kon-
kretuli garemoebebidan da saqmis Sinaarsidan. sxvagvarad, me-18 muxliT ga-
rantirebuli dacva praqtikaSi arafeqtiani iqneba.

demokratiul saxelmwifoSi, am ukanasknelma, SesaZloa, SezRudos piris Ta-
visufleba yvelas Tavisuflebis interesis gaTvaliswinebiT.  uflebis boro-
tad gamoyenebas adgili aqvs, rodesac saxelmwifo Tavisi uflebebiT sargeb-
lobisas, samarTlebrivi TvalsazrisiT gaumarTlebel zians ayenebs sxva sa-
xelmwifos, sxva sityvebiT, rom vTaqvaT, es aris SemTxveva, rodesac saxel-
mwifos qmedebebi, Tundac faqtobrivad „samarTlebrivi“, aris arakeTilsin-
disieri.

winamdebare saqmeSi, sasamarTlom daadgina, rom qarTvelebis dakaveba da dapa-
timreba, me-5(1-f) muxlis Tanaxmad, iyo TviTneburi, gamoZevebis koleqtiuri
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xasiaTis gaTvaliswinebiT (ixileT §186). garda amisa, qarTvelebisTvis xelmi-
sawvdomi da efeqtiani samarTlebrivi dacvis saSualebis ararsebobam gamoiw-
via me-5 muxlis me-4 paragrafis darRveva (ixileT §188). miuxedavad TviTnebo-
bisa, mainc ismis kiTxva, iyo Tu ara dakavebisa an dapatimrebis brZaneba keTil-
sindisierad gacemuli, an saxelisuflebo organoebis namdvili mizani gansxvav-
deboda Tu ara gacxadebuli miznisgan da iyo Tu ara motivirebuli faruli miz-
niT, romelic SeiZleba damtkicdes konvenciiT dadgenili standartebis Ta-
naxmad (ixileT mosamarTleebis: jangviertis, niurbergeris da potokis er-
Tloblivi, Tanmxvedri mosazereba  timoSenkos zemoT aRniSnul saqmeze).

mopasuxe saxelmwifos saxelisuflebo organoebis faruli motivebi da fa-
ruli gegma am SemTxvevaSi aris Tvals odnav mofarebuli. sasamarTlom daad-
gina, rom arsebobda, konvenciis me-5 (1) muxlis darRveviT dakavebebisa da
dapatimrebebis (ixileT §187)  administraciuli praqtika _ rac gulisxmobs,
konvenciis sawinaaRmdego qmedebebis mravaljeradobas da am qmedebebis mi-
marT sajaro moxeleTa tolerantul damokidebulebas. sajaro moxeleTa to-
lerantuli damokidebuleba aseTi qmedebebis mimarT TavisTavad gulisxmobs
„cudi miznebis“ arsebobas.  sasamarTlos mier qarTvelTa koleqtiuri gaZe-
vebis administraciuli praqtikis dadgena, aris Zalian mniSvnelovani sakiT-
xi, radgan es ukanaskneli TviTneburi dakavebebisa da dapatimrebebis winapi-
robis ganuyofeli nawilia. mopasuxe saxelmwifos saxelisuflebo organo-
ebs qarTvelebi patimrobaSi hyavdaT im mizniT, raTa maTTvis mieyenebinaT
tanjva da tkivili da ar miecaT maTTvis nebayoflobiT dabrunebis ufleba,
sasamarTlos mier dadgenili precedentuli samarTlis darRveviT, romlis
Tanaxmadac konvenciis me-5 muxlis safuZvelze dakaveba da dapatimreba unda
ganxorcieldes keTilsindisierad. yvela zemoT xsenebul faqtors, mivya-
varT im daskvnamde, rom masobrivi gaZeveba aSkarad ganxrcielebuli iqna fa-
ruli miznebisaTvis da amgvarad, per se, warmoadgens abus de droit. es daskvna
wakiTxul unda iqnas sasamarTlos ganacxadis msgavsad, rom migraciuli naka-
dis marTva, ver iqneba gamamarTlebeli saxelmwifos mxridan, mimarTos iseT
xrikebs, rac winaaRmdegobaSi modis, saxelmwifos mier, konvenciiT nakisr
valdebulebebTan (ixileT §177).

sasamarTlos, mxedvelobidan ar gamorCenia saqmis politikuri konteqsti.
rogorc, ganCinebaSi aRiniSna, or saxelmwifos Soris politikurma daZabu-
lobam piks miaRwia, TbilisSi, 2006 wlis 27 seqtembers, oTxi rusi oficris
dakavebisas (ixileT §22). Semdgom, igive TariRi iqna gamoyenebuli eqvsTviani
vadis asaTvlelad (ixileT §162). ruseTis saxelmwifos dumas ar daufaravs
mis 2006 wlis 4 oqtombris rezoluciaSi, romelic Seexeboda saqarTvelos
mTavrobis anti-rusul da arademokratiuli politikas, rom or saxelmwifos
Soris urTierTobis swrafi gauareseba, saqarTvelos mier rusi samxedro
oficrebis dakavebis Sedegi iyo.

ruseTis pasuxma, misi oficrebis dakavebis gamo, gamoiwvia qarTvelebis up-
recedento da masobrivi Seviwroveba ruseTis federaciaSi, rac kerZod, ga-
moixata konvenciiT garantirebul uflebebisa da Tavisuflebebis xelyofiT.
es politika gamiznuli iyo _ da faqtobrivad ganxorcielda kidec _ rogorc
safuZveli ukanono, TviTneburi da araproporciuli represiuli zomebisa.
misi ganxorcieleba moxda, mTeli rigi, erTmaneTan dakavSirebuli RonisZie-
bebis saSualebiT, romlebic xorcieldeboda erTdroulad da romlebic mo-
icavda, Tumca mxolod amiT ar Semoifargleboda, cirkularebis (brZanebe-
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bis) da instruqciebis miRebas da implementacias, romelTa mizani iyo, ruse-
Tis, sxvadasxva teritoriaze myofi qarTvelebis identifikacia, masobrivi
dakavebebi, dapatimrebebi da gaZevebebi, or saxelmwifos Soris  saxmeleTo,
sazRvao da sahaero komunikaciebis Sewyvetas, romelic pirdapir mohyva 2006
wlis seqtembris bolos politikur daZabulobas da saqarTveloze calmxri-
vi politikuri embargos dakisrebas, romelic moicavda yvela saxis safosto
komunikaciis Sewyvetas (ixileT §§22 da 136).

mesmis, rom sasamarTlo iTxovs konkretul mtkicebulebas konvenciis me-18
muxlis darRvevis dasadgenad da rom mtkicebulebaTa standarti maRalia,
Tumca winamdebare saqmeSi sasamarTlo, romelic pirveli instanciis rols
asrulebda „iyo misi sakuTari procedurebis da wesebis kargi mcodne“ da hqon-
da „sruli Tavisufleba, ara mxolod dasaSvebobis da mis winaSe wardgenili
mtkicebulebebis TiToeuli nawilis relevanturobis, aramed am mtkicebu-
lebebis  damamtkicebeli Zalis Sefasebis“ (ixileT §§104 da 138). sasamarTlos
hqonda mtkicebuleba, romelic gamomdinareobda, sakmarisad myari, aSkara da
erTmaneTis Sesabamisi dasakvnebis anda erTmaneTis msgavsi, sxvadasxva wya-
roebidan miRebuli gaubaTilebeli savaraudo faqtebis erTobliobidan. Se-
degad, miuxedavad movlenebis urTierTsawinaaRmdego aRwerisa  da imisa, rom
mopasuxe saxelmwifo ar TanamSromlobda, maSin rodesac am ukanasknels hqon-
da eskluziuri wvdoma informaciaze, sasamarTlom daadgina administraciu-
li praktikis arseboba (ixileT §§129 da 159).

ukanono anti-qarTuli politika unda ganxiluli iyos politikuri gancxa-
debebis gaTvaliswinebiT da miviCnioT pirdapir Sedegad im politikuri gan-
cxadebebisa, romlebsac akeTebdnen ruseTis mTavrobis wamyvani wevrebi, maT
Soris prezidenti, sagareo saqmeTa ministri, federaciis migraciis samsaxu-
ris ufrosis moadgile, saxelmwifo dumis Tavjdomare da Tavdacvis minis-
tri.2  samarTaldamcveli organoebi mTlian qarTul diasporas, xSirad deb-
dnen brals danaSaveobaSi.3  garda amisa, ruseTis saxelmwifo dumis zemoT xse-
nebuli rezolucia mouwodebda da uflebamosilebas aZlevda ruseTis mTav-
robas, mieRo yvela saWiro zoma, maT Soris, finansuri da ekonomikuri sanqci-
ebi, saqarTvelos winaaRmdeg da damuqreboda, momavalSi, ufro mkacri zome-
bis miRebiT. es oficialuri gancxadebebi, romelsac emateboda farTo media
kampania, pirdapir miCneul iqna, rogorc miTiTeba „saqarTvelos moqalaqee-
bis winaaRmdeg organizebuli devnis warmarTvisa“.4  „Human Rights Watch“-is Ta-
naxmad, „es iyo mTavrobis maRali eSelonebidan marTuli koordinirebuli kam-
pania, romlis samiznesac, im konkretul periodSi qarTvelebi warmoadgen-
dnen... es niSnavs, rom ruseTi Caereva adaminaTa cxovrebaSi, raTa ganaxorci-
elos misi sagareo politikuri interesebi“.5

mTliani anti-qarTuli kampania iyo samagieros gadaxda, romelic gamoyene-

2 Ibid, Annex pp. 8-11 and 117-22; The Report by Human Rights Watch (HRW) “Singled Out. Russia’s detention and
expulsion of Georgians”, Volume 19 No.5 (D), October 2007, pp. 2, 22, 30-33.

3 Committee on the Honouring of Obligations and Commitments by Member States of the Council of Europe (Monitoring
Committee) of the Parliamentary Assembly of the Council of Europe, “Current Tensions between Russia and Georgia,”
AS/Mon(2006)40 rev, 22 January 2007, § 63;  HRW, “Singled Out”, cited above, p. 32.

4 See Svetlana Gannushkina, Human Rights in Russia: Year 2006, European Parliament, Directorate General External
Policies of the Union, p.4, available at:
http://www.europarl.europa.eu/RegData/etudes/note/join/2006/348611/EXPO-DROI_NT(2006)348611_EN.pdf, p. 4,
accessed on 10.03.2014.

5 Russia Targets Georgians for Expulsion, Human Rights Watch, 1 October 2007, available at: http://www.hrw.org/news/
2007/09/30/russia-targets-georgians-expulsion, accessed on 05.06.2012.
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bul iqna faruli miznebisaTvis saerTaSoriso samarTlis wesebis sawinaaR-
mdegod6  da aralegitimuri saimigracio kontrolisaTvis gatarebuli Ronis-
Ziebebi, rogorc amas mopasuxe saxelmwifo acxadebda. aseve, rTulia mopasu-
xe saxelmwifos argumentis miReba, rom miRebuli zomebis mizani, inter alia,
iyo danaSaulebrivi qmedebebisa da organizebul danaSaulTan brZola, ram-
denadac, im droisaTvis, ar yofila, raime miTiTeba, romelime qarTveli dam-
naSavis, kriminaluri avtoritetis, an sxva piris daWerasTan dakavSirebiT.
rogorc aRiniSna, ruseTis saxelisuflebo organoebis mier am kampaniis gan-
xorcielebisas samizne pirebs warmoadgendnen yvelaze mowyvladi pirebi.
qarTvelma mowmeebma sasamarTloSi dakiTxvisas gaixsenes, rom maT sistema-
turad esaubrebodnen dakavebis, dapatimrebisa dagaZevebis politikur mo-
tivebze (ixileT §§48-49). evropuli sabWos monitoringis komiteti, Tavisi
angariSis (amis Semdgom „PACE-s angariSi“) 52-e paragrafSi, askvnis, rom „sa-
qarTvelos moqalaqeebis da eTnikurad qarTvelebis winaaRmdeg, seqtembris
bolodan, dawyebuli masobrivi kampania... iyo politikuri kampania“.7

samwuxarod, winamdebare saqme, mopasuxe saxelmwifos mxridan, politikuri
miznebisaTvis, migraciis kontrolis gamoyenebis erTaderTi SemTxveva ar
aris. tajikeTis saxelisuflebo organoebis mier ori pilotis (erTerTi maT-
gani ruseTis moqalaqe iyo) gasamarTlebis Semdeg, 2011 wels, adgili hqonda
tajiki migrantebis masobriv deportacias, romelic saocrad hgavs winamde-
bare saqmes, iseve rogorc, moldovis moqalaqeebis gaZeveba, 2013 wels, erTi
kviriT adre  aRmosavleT partniorobis samitamde, sadac moldovasa da evro
kavSirs Soris asocirebis xelSekrulebis parafireba unda momxdariyo,  es
SemTxvevebi ki sasamarTlos mxedvelobaSi unda mieRo.

mopasuxe saxelmwifos mxridan migraciis sistemis, ZiriTadi uflebebis dar-
RveviT, borotad gamoyenebis praqtika, misi sagareo politikis gegmebis gaT-
valiswinebiT warmoadgens detournement de pouvoir-is mZime SemTxvevas da amgva-
rad, ar unda darCeniliyo Sesabamisi Sefasebis gareSe. sasamarTlos unda ga-
moexata mtkice pozicia, rom admianis uflebaTa masobrivi darRveva, araso-
des ar SeiZleba iyos, politikuri miznebis miRwevis an politikuri proble-
mebis mogvarebis saSualeba. amis ar gakeTeba konvenciis sistemis Zalian ara-
marTlzomier gamoyenebas udris, gansakuTrebiT saxelmwifoTaSoris ganac-
xadis konteqstSi da administraciuli praqtikis dadgenis SemTxvevaSi. ro-
gorc marTebulad aRiniSna, mosamarTleebis _ iangviertis, niurbergeris da
potokis erTlobliv, Tanmxvedr mosazerebaSi timoSenkos zemoT aRniSnul
saqmeze „konvenciis me-18 muxlis ganmartebisas adamianis uflebebis dacvasa
da demokratias Soris arsebuli pirdapiri kavSiri unda iqnas miRebuli mxed-
velobaSi“. aRniSnuli ki marTalia, gamomdinare iqidan, rom konvencia Sedge-
nil iqna demokratiuli sazogadoebis idealebisa da Rirebulebebis Sesanar-
Cuneblad da gansaviTareblad (ixileT Refah Partisi (The Welfare Party) and Others
v. Turkey, nos. 41340/98, 41342/98, 41343/98 and 41344/98, § 86, 13 February, 2003). garda ami-
sa, aSkaraa, rom  „rodesac mTavroba sakuTar problemebs agvarebs umweo xal-
xis sazRvris miRma gagdebiT, isini moqmedeben saRi azrisa da keTilsindisie-
rebis gareSe. rodesac dialogi da TanamSromloba qreba, safrTxe eqmneba sa-

6 See James Crawford, “The International Law Commission’s Articles on State Responsibility”, Introduction, Text and
Commentaries, Cambridge University Press, 2007, pp. 281-305; James Crawford, Alain Pellet, and Simon Olleso,.”The
Law of International Responsibility”, Oxford University Press 2010, pp. 470-73; Jean Marie Henckaerts, “Mass Expulsion
in Modern International law and Practice”, cited above, p. 46.

7 or saxelmwifos Soris konfliqtis mizezebisaTvis ixileT PACE-is angariSi.
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erTaSoriso samarTlis Sesrulebas“. rogorc aRiniSna, qarTvelebis TviT-
neburi dakaveba da dapatimreba arsebiTad ukavSirdeboda maT koleqtiur ga-
Zevebas, romelic TavisTavad „aris safrTxe saxelmwifoTa mSvidobiani Tana-
arsebobisTvis“, safrTxes uqmnis demokratias da SesaZloa „omis winapiro-
bac“ ki gaxdes, rac bolo konkretulma magaliTma daamtkica kidevac.

rogorc zemoT iqna ganmartebuli, saqmis faqtobriv garemoebebTan dakavSi-
rebiT, sasamarTlos unda ganexila me-18 muxlis darRveva me-5 muxlTan mi-
marTebiT da unda misuliyo im daskvnamde, rom mopasuxe saxelmwifos mTlia-
ni samarTlebrivi sistema iyo uflabamosilebis borotad gamoyeneba da, rom
ruseTis saxelisuflebo organoebi Tavidan bolomde moqmedebdnen arake-
Tilsindisierad da konvenciis aSkara ugulebolyofiT, rac warmoadgens ad-
ministraciul praqtikas zemoT xsenebuli debulebebis darRvevebiT.

II. konvenciis me-14 muxlis darRveva me-4 damatebiTi oqmis me-4 muxlis da
me-5 muxlis §§1 da 4-Tan erTad

sasamarTlom daaskvna, rom 2006 wlis oqtombridan 2007 wlis ianvris bolom-
de ruseTis federaciaSi ganxorcielda saqarTvelos moqalaqeebis dakave-
bis, dapatimrebis da gaZevebis koordinirebuli politika, romelmac Seadgi-
na administraciuli praqtika (ix. §159). naTelia, rom qarTvelebi, rogorc gan-
sazRvruli jgufi, mopasuxe mTavrobis politikis Sedegad daeqvemdebaren
diskriminacias maTi eTnikuri da erovnuli warmomavlobis gamo. maSin, rode-
sac me srulad veTanxmebi diskriminaciuli konteqstis arsebobas winamdeba-
re saxelmwifoTSoris sarCelSi, rac ganCinebaSi saTanadod xazgasmulia (ix.
magaliTad, §§140-41, 152, 175-76, 185) vnanob, rom umravlesobam me-14 muxlis
darRvevis sakiTxi ar ganixila me-4 oqmis me-4 muxlTan erTad da me-5 muxlis
§§1 da 4 damoukideblad (saCivrebi konvenciis me-3 muxlis farglebSi diskri-
minaciaze momdevno nawilSi iqneba ganxiluli).

winamdebare procesebSi eTnikuri da erovnuli aspeqtebi imdenad mWidrod aris
gadaxlarTuli, rom maTi ganxilva erToblivad unda moxdes. am TvalsazrisiT,
termini „qarTveli“ faravs, rogorc eTnikurobas, ise moqalaqeobas. „eTniku-
rad qarTvelebi“, „saqarTvelos moqalaqeebi“ da „qarTvelebi“ gamoiyeneba ur-
TierTCanacvlebiT momCivani mTavrobis mier. mopasuxe saxelwmifos xelisuf-
lebis organoebis mier gaZevebis konteqstSi gamoyenebuli termini „qarTve-
lebi“, rogoricaa, magaliTad, „yvela qarTveli unda wavides“, „Tqven qarTve-
lebma unda datovoT ruseTi“ gulisxmobda ufro metad eTnikurobas, vidre
moqalaqeobas. oficialuri dokumentebi, romlebic mopasuxe saxelmwifom ga-
mosca antiqarTuli kampaniis dros, aRniSnavda eTnikurobas (magaliTad, sxva-
dasxva skolebisadmi gagzavnili moTxovnebi, romlebic iyenebdnen „erovnu-
lobas“, ix. ganCinebis §36) da moqalaqeobas (magaliTad, instruqciebi da brZa-
nebebi, romlebic iyenebdnen „moqalaqeobas“, ix. ganCinebis §31).8

8 Nationality is defined in formal terms of State membership in the West, but increasingly in terms of ethnicity and culture
as one moves East. In the Russian Federation the terms “nation” and “nationality” (ïïïïïïïïïïïïïï) denote an
ethnic concept rather than State membership – citizenship in Russian (ïïïïïïïïïïï); hence the divergence in the
terms. See Eric Lohr, “Russian Citizenship from Empire to Soviet Union”, Harvard University Press, 2012, p. 3, Azar
Gat with Alexander Yakobson, “Nations: The Long History and Deep Roots of Political Ethnicity and Nationalism”,
Cambridge University Press, 2013, pp. 359-60; ªener Aktürk, “Regimes of Ethnicity and Nationhood in Germany,
Russia and Turkey”, Cambridge University Press 2012.

saqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdeg



104
www.supremecourt.ge

analogiurad, saerTaSoriso samTavrobo da arasamTavrobo organizaciebi
miuTiTebdnen, rom kampania efuZneboda eTnikur da erovnul warmomavlobas
(ix. ganCinebis §§63-67).

aradiskriminaciul safuZvelze adamianis uflebaTa pativiscemisa da dacvis
principi aRiarebulia rogorc saerTaSoriso samarTlebrivi standarti.9

diskriminaciis akrZalva Camoyalibda rogorc jus cogens norma. sasamarTlos
praqtikis Tanaxmad dadgenilia, rom eTnikuroba da rasa erTmaneTTan dakav-
Sirebuli da nawilobriv Tanmxvedri koncefciebia (ix. sxva wyaroebs Soris,
Sejdiæ and Finci v. Bosnia and Herzegovina [GC], N 27996/06 da 34836/06, § 43, 22 dekem-
beri 2009, da Timishev v. Russia, N55762/00 da 5597/00,§ 55, 13 marti 2006); piris dis-
kriminacia, mis namdvil an aRqmul eTnikurobasTan dakavSirebiT, rogorc ra-
sobrivi diskriminaciis forma, moiTxovs frTxil da mtkice reaqcias xeli-
suflebisgan (ix. Timishev, citirebulia zemoT, §§ 55- 56).

ufro metic, sasamarTlom ganaviTara Semdegi midgoma: „sadac konvenciis an
oqmebis materialuri muxli, eyrdnoba orives, Tavad am muxlsa da kavSirs me-
14 muxlTan, da dgindeba materialuri muxlis darRveva, sasamarTlosTvis zo-
gadad aucilebeli aRar aris, ganixilos saqme me-14 muxlis farglebSic; Tum-
ca, midgoma icvleba, Tu uflebiT sargeblobasTan dakavSirebiT aSkarad uTa-
nasworo mopyroba, gansaxilveli saqmis fundamenturi aspeqtia“ (ix. sxva wya-
roebs Soris, Timishev v. Russia, citirebulia zemoT, § 53; Chassagnou and Others v.
France [GC], N25088/94, 28331/95 da 28443/95, § 89, 29 aprili 1999; Dudgeon v. the United
Kingdom, N7525/76, § 67, 22 oqtomberi; ix. aseve mosamarTle keleris nawilobriv
gansxvavebuli azri saqmeSi Sukran Aydin and Others v. Turkey, N49197/06, 23196/07,
50242/08, 60912/08 da 14871/09, 22 ianvari 2013).

qarTvelTa uflebebis darRvevas erovnebisa da eTnikuri warmomavlobis sa-
fuZvelze Rrma diskriminaciuli safuZvlebi aqvs, romelic mocemuli saqmis
fundamenturi aspeqtia. Sesabamisad, me-14 muxlis ar ganxilva xelovnurad
zRudavs konvenciis aradiskriminaciis debulebis farglebs da mxedveloba-
Si ar iRebs saxelmwifoTaSorisi saCivris ZiriTad maxasiaTebels. gansakuT-
rebiT, Tu mxedvelobaSi miviRebT sasamarTlos praqtikas me-14 muxlTan da-
kavSirebiT es sakiTxi kritikis sagani gaxda.10

aradiskriminaciis principi saxelmwifos Tavisuflebas ucxoelebTan11  mop-
yrobisas aSkara SezRudvebs uwesebs da igi wakiTxuli unda iyos, gaZevebis
dros proceduruli uflebebis garantiebTan erTad.12  saerTo standarti

9 ix. mosamarTle tanakas gansxvavebuli azri samxreT afrikeli azielebis  saqmeSi, ICJ, 18 ivlisi,
1966 gadawyvetileba, gv. 284-317, jeims kroufordi, `braunis saerTaSoriso sajaro samarTlis
principebi~, me-8 gamocema, oqsfordis universitetis presa, 2012, gv. 644-46.

10 harisi, oboili da vabriki, `adamianis uflebaTa evropuli konvenciis samarTali~, me-2 gamocema,
oqsfordis universitetis presa, 2009, gv.578; samanta naiTsi, `religiis Tavisufleba umciresobebi
da samarTali~, oqsfordis universitetis presa, 2007, gv.56-57, janek jerardi,” diskriminaciis
safuZvlebi adamianis uflebaTa evropuli konvenciis me-14 muxlis Tanaxmad”, adamianis uflebaTa
samarTlis mimoxilva, gamocema 13 #1,2013, gv. 99-124; ivana radasiki, `adamianis uflebaTa evropuli
sasamarTlos genderuli Tanasworobis iurisprudencia~, saerTaSoriso samarTlis evropuli
Jurnali, gamocema 19 #4, 2008, gv. 841-57; mosamarTle bonelos  gansxvavebuli azri saqmeSi Anguelova
v. Bulgaria, N 38361/97, ECHR 2002 IV.

11 gai s. gudvinjili, `gaZevebis uflebamosilebis SezRudvebi saerTaSoriso sajaro samarTalSi~,
citirebulia zemoT, gv.75.

12 `migracia da adamianis uflebaTa saerTaSoriso samarTali~, samoqmedo wesebi praqtikosi
iuristebisTvis #6; iuristTa saerTaSoriso komisia, 2011, gv. 128 sxva wyaroebiT; ix. henkartsi,
`masobrivi gaZeveba Tanamedrove saerTaSoriso samarTalSi da praqtika~, citirebulia zemoT, gv.
21-28.
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aris is, rom gaZeveba ar unda iyos diskriminaciuli Tavisi mizniT an zegavle-
niT, rasis, kanis feris, sqesis, enis, religiis, politikuri an sxva azris, erov-
nebis an socialuri warmomavlobis, sakuTrebis, dabadebis an sxva statusis
safuZvelze. es sakiTxi gansakuTrebiT mniSvnelovania ucxoelTa jgufuri
gaZevebisas, radgan isini diskriminaciis riskis qveS imyofebian da xSirad Car-
Tulebi arian gaZevebaSi konkretuli jgufis wevrobis gamo.13

saxelmwifos diskreciuli uflebamosileba aseve SezRudulia im valdebu-
lebiT, rom mxedvelobaSi miiRos is samarTlebrivi konteqsti, romelSic es
uflebamosileba xorcieldeba.14  mocemul saqmeSi, eTnikuroba da erovnuli
warmomavloba iyo ruseTis xelisuflebis qmedebebis ganmapirobebeli faq-
torebi maT mier qarTvelebis dakavebis, maTdami mopyrobisa da koleqtiuri
gaZevebisas.

rasobrivi diskriminaciis, qsenofobiisa da aratolerantulobis zogadi
problemis arseboba ruseTis federaciaSi  kargad dadasturebulia dokumen-
tebiT.15  cnobilia, rom mowyvladi jgufebi (kavkasieli xalxis CaTvliT) ga-
nicdian mZime diskriminacias da eqvemdebarebian  rasobrivi/eTnikuri pro-
filis gansazRvras, rasobrivad mimzanmimarTul inspeqtirebasa da ukanono
praqtikas  samarTalaRmsulebeli organoebis mxridan.16  instituciuri dis-
kriminaciis arseboba, migraciis sferoSi gansakuTrebiT mZimed ganixileba.17

rogorc daadastura rusulma arasamaTvarobo organizacia _ memorialma, ru-
seTis federaciaSi  „represiuli meqanizmi“ ucxoelebis mimarT Seiqmna didi
xniT adre, raTa antiqarTuli kampania gamoyenebuliyo politikuri miznebis-
Tvis.18  evropis sabWos saparlamento asambleis angariSSi, 54-e paragrafSi  ase-
ve miTiTebulia, rusuli kanonmdeblobis mier Seqmnil „[pirdapir] ucxoele-
bis winaaRmdeg mimarTuli represiuli meqanizmis“ arsebobaze. ruseTis fe-
deraciis federaluri migraciis samsaxuris direqtoris moadgilis gancxa-
deba, rom „saqarTvelos moqalaqeebisaTvis [es] kvotebi ar iqneba uzrunvel-

13 iqve, henkartsi, `masobrivi gaZeveba Tanamedrove saerTaSoriso samarTalSi da praqtika~, gv. 21.
14 gai s. gudvinjili, `gaZevebis uflebamosilebis SezRudvebi saerTaSoriso sajaro samarTalSi~,

citirebulia zemoT, gv. 154.
15 ix. sxva wyaroebs Soris, gaeros adamianis uflebaTa komitetis Semajamebeli msjeloba: ruseTis

federacia,  UN Doc. CCPR/C/79/Add.54, 26 ivlisi 1995; gaeros adamianis uflebaTa komitetis
Semajamebeli msjeloba: ruseTis federacia, UN Doc. CCPR/CP/79/RUS 6 noemberi 2003; rasobrivi
diskriminaciis aRmofxvris komitetis Semajmebeli msjeloba: ruseTis federacia, 21 marti 2003.
CERD/C/62/CO/7; evropuli komisia rasizmisa da aratolerantulobis winaaRmdeg (ECRI), me-3 angariSi
ruseTis federaciasTan dakavSirebiT miRebulia 2005 wlis 16 dekebers, ECRI-is me-4 angariSi
ruseTis federaciasTan dakavSirebiT, citirebulia zemoT; ruseTis federaciis adamianis
uflebaTa komisris angariSebi rusul enaze xelmisawvdomia: http://ombudsmanrf.org/doklady; Amnesty
International, Dokumenty! diskriminaciis safuZvlebi ruseTis federaciaSi, me-11 (AI Index EUR 46/001/
2003), xelmisawvdomia: http://www.amnesty.org/fr/library/asset/EUR46/001/2003/en/70300437-d760-11dd-b024-
21932cd2170d/eur460012003en.pdf, vizitis TariRi 20.05.2012.

16 gaeros generaluri asambliis 2006 wlis 15 martis N60/251 rezoluciis implementacia
uflebamosilebas aniWebs `adamianis uflebaTa sabWos~, rasizmis Tanamderove formebis, rasobrivi
diskriminaciis, qsenofobiisa da masTan dakavSirebuli aratolerantulobis specialur
momxsenebelis angariSss, dodu diene adendumis misia ruseTis federaciaSi, A/HRC/4/19/Add.3, 30
maisi 2007 §76; Ria sazogadoebis samarTlebrivi iniciativa, `moskovis metropolitenis eTnikuri
profilis gansazRvra~, Ria sazogadoebis samarTlebrivi iniciativis instituti, 2006,
xelmisawvdomia http://www.opensocietyfoundations.org/sites/default/files/metro_20060613.pdf, gv. 15 17, vizitis
TariRi 19.05.2012.

17 iqve, rasizmis Tanamedrove formebis, rasobrivi diskriminaciis, qsenofobiisa da masTan
dakavSirebuli aratolerantulobis specialuri momxsenebeli, adendumis misia ruseTis
federaciaSi, §76.

18 adamianis uflebaTa centris memoriali, ruseTis teritoriaze gamocxadebuli antiqarTuli
kampaniis samoqalaqo daxmarebis komiteti, gv. 3, xelmisawvdomia: http://www.europarl.europa.eu/meetdocs/
2004_2009/documents/dv/memorial_/memorial_en.pdf, vizitis TariRi 24.02.2014.
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yofili _ arc sacxovreblad da arc samuSaosTvis“, warmoadgens damatebiT
mtkicebulebas imisa, rom mocemuli droisaTvis xelisuflebis warmomadgen-
lebi arsebul diskriminaciul meqanizms iyenebdnen qarTvelebis winaaR-
mdeg.19

sasamarTlo, rodesac adgens me-4 damatebiTi oqmis me-4 muxlis Tanaxmad ko-
leqtiuri gaZvebis dros administraciuli praqtikis arsebobas, kvlav imeo-
rebs, rom mniSvnelovania gaZevebis winapiroebebi (ix. §167); mxedvelobaSi
iRebs SerCevis, organizebulobisa da ruseTis xelisuflebis saerTaSoriso
devnis kampaniis zogad konteqsts qarTvelebis winaaRmdeg (ix. magaliTisTvis
§§63-71 da §§171-76).  aseve, aRniSnulia, rom  mopasuxe saxelmwifoSi, TviTne-
buri dapatimrebis, dakavebisa da gaZevebis winaaRmdeg arsebuli Sidasamar-
Tlebrivi dacvis saSualebebi iyo araefeqtiani da xelmiuwvdomeli qarTve-
lebisaTvis (ix. paragrafebi 150-58 da 188).

qarTvelma mowmeebma, romelsac sasamarTlom mousmina, daadastures, rom ma-
Ti uflebis darRvevis mizezi, gansxvavebiT sxva qveynis moqalaqeebisgan,  mo-
cemul dros,  iyo maTi eTnikuroba.  mowmeebma gaixsenes, rom maT miayenes Se-
urcxyofa, daemuqrnen da uTxres: „Sen unda datovo ruseTi, aq SenTvis adgi-
li ar aris“ da „Sen iqnebi deportirebuli imitom, rom qarTveli xar“,  „bedni-
eri iyavi, rom jerkidev cocxali xar“ (ix. §46, da danarTi, § 6). arsebobda ga-
daWarbebuli sazogadoebrivi aRqma imisa, rom gaZevebis kampania mimarTuli
iyo pirdapir eTnikurad qarTvelebisken. saqmeSi j.v., romelic mopasuxe sa-
xelmwifom erovnul doneze gasaCivrebis warmatebul magaliTad moiyvana,
momCivani davobda, rom igi ar unda gaZevebuliyo, radgan, sxva mizezebis gar-
da, igi ar iyo eTnikurad qarTveli miuxedavad misi saqarTvelos moqalaqeo-
bisa.

diskriminaciis politika dasturdeba aseve sxvadasxva miTiTebiT da instruq-
ciiT (magaliTad gaZevebis brZaneba specialurad saqarTvelos moqalaqee-
bisTvis, skolebSi gagzavnili werilebi, romlebic iTxovdnen informacias
qarTveli bavSvebisa da maTi mSoblebis Sesaxeb (ix.§§31, 36, §§140-44), romle-
bic gamocemuli iyo xelisuflebis organoebis mier, drois mokle periodSi
respodenti saxelmwifos sxvadasxva regionSi. gaZevebuli pirebi eqvemdeba-
rebodnen eTnikuri profilis gansazRvras, isini gaCxrikes, gaaCeres da daa-
kaves  quCebSi, samsaxurebSi, saxlebSi, skolebsa da eklesiis gareT; upirve-
les yovlisa, maTi garegnobis/aRqmis, rogorc garkveuli eTnikuri jgufi-
sadmi kuTvnilebis, Sesabamisi dokumentebis Semowmebis gareSe, romelsac Tan
sdevda maTi qarTuli erovnebis formaluri mtkiceba. (ix. SedarebisTvis,
Timishev, citirebulia zemoT,  sadac CeCeni warmoSobis momCivans misi eTniku-
ri warmomavlbis safuZvelze SeezRuda gadaadgilebis Tavisufleba maSin, ro-
desac saidentifikacio dokumentebSi arsebuli Canaweri aranair problemas
ar qmnida).

rTuli iqneboda, qarTvelebis winaaRmdeg mimarTuli yvela  diskriminaciu-
li aspeqtis aRwera, riTac mTeli gadawyvetileba gaJRenTilia, misi gavrce-
lebis farglebisa da maStabis gamo. ufro metad aSkaraa, rom qarTvelebis da-
patimreba, dakaveba da koleqtiuri gaZeveba ruseTis federaciidan ganxor-
cielda maTi eTnikuri da erovnuli warmomavlobis gamo. Tumca, gansxvavebu-

19 ruseTi qarTvelebisTvis samuSao kvotebs auqmebs,  samoqalaqo saqarTvelo, 5 oqtomberi, 2006,
xelmisawvdomia: http://www.civil.ge/eng/article.php?id=13783, vizitis TariRi 24.02.2014.
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li mopyrobis akrZalva, romelic eqskluziurad efuZneba, an gadamwyveti xa-
risxi aqvs piris eTnikur warmomavlobas, SeuZlebelia gamarTlebuli iyos
aralegaluri migraciis winaaRmdeg brZolis konteqstiTac ki (ix. mutatis mutan-
dis, Timishev, citirebulia zemoT, §58, da D.H. and others v. the Czech Republic [GC]
N57325/00, § 176, 13 noemberi 2007).

2006 wlis oqtombersa da 2007 wlis ianvarSi qarTvelebis dapatimrebis, daka-
vebisa da gaZevebis koordinirebul politikasTan dakavSirebuli garemoe-
bebi sasamarTlos adgeninebs, rom administraciuli praqtikiT dairRva kon-
venciis me-14 muxli me-4 damatebiTi oqmis me-4 muxlTan kavSirSi da me-5 mux-
lis pirveli da me-4 paragrafebi; radganac qarTvelebi, rogorc samizne jgu-
fi ganzrax amoiRes ruseTis samarTlebrivi dacvis sitemidan da isini rasob-
rivi diskriminaciis msxverplni gaxdnen gansxvavebiT sxva qveynis moqalaqe-
ebisgan, romlebic im droisaTvis igive situaciaSi imyofebodnen.

III. konvenciis me-3 muxlis darRveva, ganixileba calke qarTvelebis mier
gancdili diskriminaciuli mopyrobis seriozulobis gamo

mocemul saqmeSi, sasamarTlos aseve unda ganexila momCivani saxelmwifos
braldebebi qarTvelTa dapatimrebis, dakavebisa da gaZevebis diskriminaci-
ul mopyrobasTan dakavSrebiT konvenciis me-3 muxlis Sesabamisad; radganac,
diskriminaciis zogierTi garemoeba SeiZleba iseTi seriozuli iyos, rom war-
moadgendes damamcirebel  mopyrobas  me-3 muxlis mniSvnelobiT. aRmosav-
leT afrikeli azielebis saqmeSi komisiam gamoTqva azri, rom `gansakuTrebu-
li mniSvneloba unda mieniWos  rasobrivi niSniT diskriminacias da adamianTa
jgufis sajarod gamoyofa, rasobrivi niSniT maTdami arasaTanado mopyro-
bisTvis SesaZlebelia garkveul garemoebebSi warmoadgendes adamianis Rir-
sebis Seuracxyofis specialur formas; miuxedavad amisa, adamianTa jgufis
mimarT rasobrivi niSniT gansxvavebuli mopyroba SesaZloa zogierT garemo-
ebaSi warmoadgendes  damamcirebel mopyrobas maSin, rodesac gansxvavebuli
mopyroba sxva nebismieri jgufis mimarT, rogoric aris enobrivi jgufi, ar
warmoSobs aseT sakiTxs“ (ix. East African Asians v. the United Kingdom, N4403/70-4419/
70, 4422/70, 4423/70, 4434/70, 4443/70, 4476/70-4478/70, 4486/70, 4501/70 da 4526/70-4530/70
(gaerTianebuli), 1970 wlis 14 dekembris komisiis ganCineba, ganCinebebi da an-
gariSebi (DR), p. 62).

sasamarTlom/komisiam Tavis praqtikaSi eTnikuri/rasobrivi faqtori gani-
xila me-3 muxlis darRvevasTan dakavSirebiT da aRniSna, rom me-3 muxlis ar-
sidan gamomdinare „saxelmwifos diskrecia imigraciul sakiTxebTan dakavSi-
rebiT ar aris Tavisufali xasiaTis; saxelmwifoebma ar unda danergon wminda
rasistuli xasiaTis politika, rogoric aris  garkveuli kanis feris mqone
nebismieri piris Sesvla saxelmwifos teritoriaze“ (ix. Abdulaziz, Cabales, and
Balkandali v. the United Kingdom, N9214/80, 9473/81 da 9474/81, §84, 28 maisi 1985). uf-
ro metic,  saxelmwifos mopyroba garkveuli jgufis mimarT im mizeziT, rom
isini miekuTvnebian konkretul sazogadoebas, dadgenilia, rom warmoadgens
eTnikuri warmoSobis, rasobrivi an religiuri motiviT diskriminacias (ix.
Cyprus v. Turkey [GC], N 25781/94, §309, ECHR 2001-IV). arasaTanado mopyrobiT ga-
mowveuli xangrZlivi savalalo cxovrebis pirobebi miiCneva fsiqikuri tan-
jvis gamomwvevad, amcirebs adamianis Rirsebas da warmoadgens damamcirebel
mopyrobas (ix. Moldovan and Others v. Romania (2), N41138/98 da 64320/01, §§ 110-11, 30
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noemberi 2005). ufro metic, saganmanaTleblo dawesebulebebSi boSa bavSve-
bis segregacia maTi eTnikuri warmomavlobis gamo sasamarTlos azriT, dis-
kriminaciis uaryofili prezumfciis iseTi tipia, romelic Tavad warmoad-
gens damamcirebel mopyrobas (ix. Horvath and Vadászi v. Hungary (dec.), N2351/06, 9
noemberi 2010). standarti gamoyenebuli iyo  aRmosavleT afrikeli aziele-
bis saqmeSi  da axlaxan dadasturda  saqmeSi _ Abdu v. Bulgaria, N 26827/08, § 38, 11
marti 2014.

mocemul saqmeSi sasamarTlos gansakuTrebuli yuradReba unda mieniWebina
respodent saxelmwifoSi qarTvelebis winaaRmdeg gamoyenebuli administra-
ciuli praqtikisaTvis,  diskriminaciis me-3 muxlis TvalTaxedviT. sasamar-
Tlom sxva faqtorebs Soris daadgina,  daSinebis klimatis arseboba im droi-
saTvis  (ix. §154) da fsiqologiuri  faqtorebi (ix. §156), rogorc  garemoebebi,
romlebic gavlenas axdenda qarTvelebis SesaZleblobaze, amoewuraT Sida-
samarTlebrivi dacvis saSulebebi respodent saxelmwifoSi. aRsaniSnavia, rom
dapatimrebuli qarTvelebi iseT zewolas ganicdidnen, rom kidev didi xniT
mouwevdaT patimroba  da ise Zlierad surdaT saqarTveloSi dabruneba, rom
„absoluturad yvelaferze“  moawerdnen xels (ix. §48).

sasamarTlos yuradRebiT unda ganexila is mtkicebuleba, rom qarTvelebis
dapatimreba, maTi moTavseba dakavebis centrebSi, nebayoflobiTi dabrunebis
uaryofa da maTi Semdgomi gaZeveba, Seviwroeba da damcireba transportirebis
dros  respodenti saxelmwifos mizanmimarTuli politika iyo. bevri qarTve-
li  iZulebuli iyo gaevlo es mTliani cikli. mowmeTa mtkicebulebebi da saer-
TaSoriso da arasamTavrobo organizaciebis kvlevebi erTxmad miuTiTebdnen,
rom dapatimrebuli pirebi savalalo pirobebSi imyofebobdnen, romelic aRe-
mateboda respodenti saxelmwifos dakavebis pirobebis ukve cnobil situaci-
as.  Tavis CvenebaSi mowme #1 aRwerda mopyrobas dakavebis dawesebulebaSi da
acxadebda: „rodesac Cven vambobdiT, rom gvindoda wyali, an Cven gvindoda da-
leva,  gveubnebodnen, rom „wyali aris sapirfareSoSi, iqedan SegiZliaT dali-
oT ... maT yvelaferi gaakeTes, raTa daemcirebinaT Cveni Rirseba“.20

policielebi da mosamarTleebi sitematurad ayenebden Seuracxyofas qar-
Tvelebs maTi warmomavlobis gamo. magaliTad, pirveli mowme ixsenebda mis-
dami mopyrobas sasamarTloSi: „miuxedavad imisa, rom  me mzad viyavi saqar-
TveloSi Cemi xarjebiT da Cemi ZalisxmeviT davbrunebuliyavi, maT uari miT-
xres; Sen dabrundebi saqarTveloSi, rogorc patimari, dakavebuli. da Tu amas-
Tan dakavSrebiT raime problema gaqvs prezident saakaSvils mimarTe“;21  me-7
mowmem ganacxada: „Cven  sul gveubnebodnen „araferi TqvaT, araferi gaake-
ToT, Tqven qarTvelebi xarT“.22  isini, vinc moskovis aeroportebSi elode-
bodnen  deportacias,  sajarod daamcires da gaatares koridorSi, romelic
Sedgeboda specialuri ganyofilebis policiis oficrebisgan (OMON), rom-
lebsac xelebi zurgsukan hqondaT (ix. §57). mesame mowmem ganacxada, rom mas
Semdeg, rac isini mividnen domodeovos  aeroportSi „... koridori ... ukve gae-
keTebinaT oficrebs. Cven xelebi Tavze unda dagvedo da unda gagverbina, vinc
ar darboda, vinc nela dadioda, maT oficrebi pirdapir urtyamdnen da swra-
fad siaruls aiZulebdnen“.23

20 #1 mowmis Cveneba, zepiri Canaweri, gv. 20.
21 #1 mowmis Cveneba, zepiri Canaweri, gv. 22.
22 #7 mowmis Cveneba, zepiri Canaweri, gv. 112.
23 #3 mowmis Cveneba, zepiri Canaweri, gv. 57.
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sasamarTlo miiCnevs, rom aseTi qmedebebi, oficrebisa da mosamarTleebis mid-
goma warmoadgens damamZimebel garemoebas momCivnis im saCivrebis ganxilvi-
sas, romelic konvenciis me-3 muxlis Tanaxmad diskriminacias Seexeba (ix.
Moldovan v. Romania (2), citirebulia zemoT, §§110-11). sxva ra SeiZleba iyos
sajaro moxeleTa zemoT aRwerili qmedebebi, Tu ara diskriminacia, romelic
warmoadgenda damamcirebel moprobas  konvenciis me-3 muxlis Tanaxmad.

Sesabamisad, qarTvelebi mTeli procesis ganmavlobaSi, dawyebuli ukanonod
eTnikuri profilis gansazRvriT, damTavrebuli gaZevebiT, daeqvemdebarnen
upativcemulobas maTi individualurobis gamo; meTodebma, romelic gamoi-
yenes qarTelebis mimarT, gamoiwvia maTi seriozuli fsiqikuri tanjva, daam-
cira maTi Rirseba  da warmoSva maTSi iseTi grZnobebi, romelmac gamoiwvia
Seuracxyofa da damcireba (ix. sapirispirod, Sejdiæ and Finci v. Bosnia and
Herzegovina, citirebulia zemoT, §58).  swored amitom, strasburgSi mowmeTa
dakiTxvisas, msxverplTa mier gancdili travma, kvlavac, movlenebidan 5 wlis
gasvlis Semdegac, aSkaraa.

udavoa, rom saxelmwifos valdebuleba me-3 muxlis Tanaxmad gulisxmobs ara-
marto garkveuli ukanono qmedebis akrZalvas, aramed _ gamoZiebasac, rasis-
tul midgomasa da Zaladobriv qmedebas Soris savaraudo kavSiris arsebobi-
sas, Tu diskriminaciasTan dakavSirebuli daskvna uaryofiTia (ix. Abdu v. Bul-
garia, citirebulia zemoT, da B.S. v. Spain, no:47159/08, §§ 58-60, 24 ivlisi 2012).24

respodent saxelmwifos ar Cautarebia efeqtiani gamoZieba specifikur bral-
debebTan  dakavSirebiT.  erTaderTi gamoZieba, romelic Sesabamisma xeli-
suflebis organoebma Caatares, Seexeboda sxvadasxva skolaSi gagzavnil Se-
kiTxvebs qarTveli moswavleebis gamosavlenad da es gamoZieba iyo iluziu-
ri, sruliad pirobiTi, sasjelebis gamo  (ix. §§37 da 145). es, sxva faqtorebs
Soris, sasamarTlos uflebas aZlevs daaskvnas, rom „respodenti mTavrobis
mier warmodgenil mtkicebulebebs ... ruseTis federaciis mier Cadenili uka-
nono qmedebebis, rogorc „oficialuri tolerantobis“ braldebebis  uaryo-
fa ar SeuZlia (ix. §146)~. situacia mZimdeba im faqtis mxedvelobaSi miRebiT,
rom eTnikuri, religiuri da erovnuli umciresobebis wevrebis winaaRmdeg
siZulvilis danaSaulis dausjeloba  gansakuTrebiT mZime problemas warmo-
adgens respodent saxelmwifoSi.25

zemoT aRniSnuli faqtorebis mxedvelobaSi miRebiT, aSkaraa, rom im droi-
saTvis  qarTvelebi gaxdnen rasobrivi diskriminaciis msxverplni, isini sa-
jarod, gamiznulad amoarCies gansxvavebuli mopyrobisTvis, ramac gamoiw-
via maTi Seuracxyofa da damcireba, rac damamcirebeli mopyrobis adminis-
traciul praqtikas warmoadgens konvenciis me-3 muxlis miznebisTvis.

24 jeims a. goldstouni, `rasobrivi diskriminacia evropaSi: problemebi da perspeqtiva~ EHRLR,
gamocema 5, Sweet & Maxwell LDT, 1999, gv. 463-83.

25 ix. ECRI-is mesame angariSi ruseTis federaciaze, §§50 da 54; ECRI-is meoTxe angariSi ruseTis
federaciaze §§80-81; adamianis uflebebi upirvelesia, Zaladobrivi siZulvilis danaSauli ruseTis
federaciaSi, gv. 2. xelmisawvdomia: https://www.humanrightsfirst.org/wp-content/uploads/pdf/080908-FD-
individual-upr-russian-fed.pdf, vizitis TariRi 24.02.2014; Amnesty International Russian Federation, Zaladobrivi
rasizmi ukontroloa, EUR 46/022/2006, 3 maisi 2006, xelmisawvdomia: http://www.amnesty.org/en/library/
asset/EUR46/022/2006/en/35a59479-d432-11dd-8743-d305bea2b2c7/eur460222006en.html#0.3.3.2.Citizenship
%20issues|outline, , , , , vizitis TariRi 14.05.2013.
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IV.  konvenciis me-3 muxlis darRveva gaZevebis pirobebis safuZvelze

wameba da araadamianuri da damamcirebeli mopyroba akrZalulia nebimier si-
tuaciaSi. aradamianuri mopyroba gulisxmobs iseT qmedebas, romelic gamiz-
nulad iwvevs gonebriv da fsiqikur tanjvas.  me-3 muxlis darRvevis gansaz-
Rvrisas mxedvelobaSi unda iyos miRebuli  pirobebis kumulaciuri efeqti da
specifikuri braldebebi (ix. mutatis mutandis, Idalov, [GC], N 5826/03, §94, 22 maisi
2012).

sasamarTlo ar Sexebia ganacxads gaZevebis dros transportis piroebebis Se-
saxeb;  Tumca, man daadgina me-3 muxlis darRveva im saqmeebSi, romlebSic Cve-
ulebrivi patimrebisTvis cudi satransporto pirobebi iyo (ix. sxva wyaro-
ebs Soris Khudoyorov v. Russia, N6847/02, §§ 116-20, ECHR 2005 X, da Yakovenko v.
Ukraine (N15825/06, §113, 25 oqtomberi 2007). saqmeSi Pantea v. Romania (N33343/96,
§§186-87, 3 seqtemberi 2003), sasamarTlom daadgina, rom satransporto piro-
bebma SesaZloa damoukideblad Seadginos an daamZimos sakiTxi da sxva aspeq-
tebTan kombinirebisas SesaZloa gamoiwvios konvenciis me-3 muxlis darRve-
va. sasamarTlom unda gamoiyenos Tavisi SesaZlebloba, rogorc amas igi ake-
Tebs, raTa ganaviTaros Tavisi sasamarTlo praqtika gaZevebis proceduris
dros  satransporto pirobebTan dakavSirebiT me-3 muxlis mxedvelobaSi mi-
RebiT. gansakuTrebiT maSin, rodesac ar arsebobs detaluri regulaciebi sa-
erTaSoriso da regionul adamianis uflebaTa dokumentebSi, ucxoelTa gaZ-
vebis meTodebTan dakavSirebiT. aseTi SemTxvevebi regulirdeba im zogadi
debulebebiT, romlebic saxelmwifo valdebulebebisgan gamomdonareobs.26

wamebis winaaRmdeg evropulma komitetma (CPT) ganaviTara specialuri saxel-
mZRvanelo wesebi sahaero deportaciis procedurasTan dakavSirebiT. pro-
cesis  evropul standarTebTan Sesabamisaobis Sefasebisas komiteti monito-
rings uwevs mTlian periods dakavebidan deportaciamde, radganac „depor-
taciis sahaero operaciebi aradamianuri da damamcirebeli mopyrobis aSkara
risks Seicavs. es riski arsebobs orive SemTxvevaSi deportaciisaTvis momza-
debisas da uSualod frenis ganmavlobaSi“.27  aseve, saparlamento asambleam
gamoxata Tavisi damokidebuleba gaZevebis dros usafrTxoebisa da Rirsebis
dacvasTan dakavSirebiT.28  ufro metic,  ministrTa komitetma Tavis samoqme-
do wesebSi iZulebiT ukan dabrunebaTan dakavSirebiT xazi gausva, rom auci-
lebelia ucxoels „SeeZlos frena“ gansakuTrebiT sahaero gadayvanis Sem-
TxvevebSi.29

gaeros adamianis uflebaTa komitetis Tanaxmad, saxelmwifoebi valdebulni
arian uzrunvelyon deportacia deportirebulTa uflebebisa da Rirsebis
darRvevis gareSe; gansakuTrebiT, maSin Tu deportaciisas iseTi debulebebi
rogoricaa sicocxlis uflebis pativiscema da wamebis, aradamianuri an da-

26 katerin pongi, `dabrunebis proceduris minimaluri standartebi da adamianis uflebaTa
saerTaSoriso samarTali~, migraciisa da samarTlis evropuli Jurnali 9 (2007), gv. 120; valter
kalini, `ucxoelTa gaZeveba da deportacia~, 2013 maqa plekis SedarebiTi sajaro samarTlisa da
saerTaSoriso samarTlis instituti, haidelbergi da oqsfordis universitetis presa, maqs plekis
eleqtronuli leqsikoni, oqtomberi 2010, §21.

27 `sahaero deportaciis procedura~, citata wamebis winaaRmdeg komitetis saqmianobis me-13 zogadi
angariSi, CPT/Inf (2003) 35, 10 seqtemberi 2003, §§ 28, 31.

28 evropis sabWos saparlamento asambliis rekomendacia 1547 (2002), `gaZevebis procedurebis
Sesabamisoba adamianis uflebebTan da Rirsebisa da usafrTxoebis dacviT aRsruleba~.

29 evropis sabWo: ministrTa  komiteti, oci samoqmedo wesi iZulebiT dabrunebasTan dakavSirebiT, 4
maisi 2005, samoqmedo wesi 16.
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mamcirebeli mopyrobis akrZalva arsebiTia.30  gaeros ltolvilTa umaRles-
ma komisarma miuTiTa deportaciis dros ucxoelTa uflebebisa da Rirsebis
saTanadod mxedvelobaSi miRebis moTxovnis implementaciasTan dakavSire-
biT; dabrunebis savalalo praqtikaze, romelic safrTxes uqmnis fizikur
usafrTxoebas da kvlav aRniSna, rom „miuxedavad adamianTa statusisa, dabru-
neba unda moxdes humanuri wesiT, adamianis uflebebisa da Rirsebis sruli pa-
tiviscemiT da gadaWarbebuli Zalis gamoyenebis gareSe~.31

migraciis samarTlis eqspertebs Soris arsebobs konsesusi, rom gaZeveba un-
da ganxorcieldes  ucxoelTa mopyrobis Sesaxeb  zogadi standartebis Sesa-
bamisad,  Rirsebisa da adamianis ZiriTadi uflebebis32  saTanadod mxedvelo-
baSi miRebiT da gaZeveba ar unda ganxorcieldes „yvelafris fasad“.33  „gansa-
kuTrebiT mniSvnelovania, rom gaZevebisas uzrunvelyofili iyos humanuri
pirobebi, gaZeveba iyos kargad momzadebuli da koordinirebuli, gaZevebu-
lebs ar unda miadgeT sxeulebrivi ziani da sakmarisi dro unda mieceT gam-
gzavrebisaTvis mosamzadeblad.  miRebuli unda iyos adekvaturi winaswari
zomebi, raTa garantirebuli iyos, rom gaZeveba damatebiT ar gamoiwvevs zed-
met sirTuleebs“.34

mocemuli saqmis garemoebebSi, sasamarTlos unda gamoekvlia mTeli periodi
dakavebidan deportaciamde me-3 muxlis konteqstSi, rogorc „gangrZobadi
situacia“ (ix. mutatis mutandis, sxva wyaroebs Soris Ananyev and Others v. Russia,
N42525/07 da 60800/08, § 75, 10 ianvari 2012; Lutokhin v. Russia, N 12008/03, §§ 40-42, 8
aprili 2010; Seleznev v. Russia, N 15591/03, § 36, 26 ivnisi 2008; da Guliyev v. Russia,
N24650/02, §33, 19 ivnisi 2008).  mowmeTa Cvenebebidan, saerTaSoriso da arasam-
Tavrobo organizaciebis angariSebidan aSkaraa, rom me-3 muxli dairRva da-
kavebis dawesebulebebSi (sasamarTlom sworad daadgina, rom es ewinaaRmde-
geboda me-3 muxls ix. §205), aseve dakavebulTa transportirebisas dakavebis
centridan aeroportebamde da sahaero gadayvanis procesSi (ix. §§ 57, 72-74,
da danarTi, §§ 5-13).

me veTanxmebi, rom dakavebis pirobebi sadavoa, magram  ar aris saWiro dadgin-
des yvela davis an sadavo sakiTxis utyuaroba Tu me-3 muxli darRveulia ne-
bismier seriozul braldebasTan dakavSirebiT, romelTan dakavSirebiTac
respodenti mTavroba ar davobs (ix. §194). aseTi midgoma ver gamoasworebs im
arasaTanado mopyrobas, rac ganicades  gaZevebulebma  uSualod dakavebis
adgilis gareT. rodesac me-3 muxlis darRvevasTan dakavSirebiT (ix. mutatis
mutandis, Idalov, citirebulia zemoT, §94) arsebobs specifikuri braldebebi,
romlebic scdeba dakavebis  pirobebis didi xnis cnobil problemebs respo-
dent saxelmwifoSi; konvenciis dacva unda gavrceldes da ar Sewydes  dakave-
bis dawesebulebis gareTac.

30 ix. gaeros adamianis uflebaTa komiteti, wevri saxelmwifoebis mier paqtis me-40 muxlis safuZvelze
wardgenili angariSebi, adamianis uflebaTa komitetis Semajamebeli daskvnebi, Sveicaria, UN Doc
CCPR/CO/73/CH, 12 noemberi 2001,§13, gaeros adamianis uflebaTa komiteti, wevri saxelmwifoebis
mier paqtis me-40 muxlis safuZvelze wardgenili angariSebi, Semajamebeli daskvnebi belgiasTan
dakavSirebiT, CCPR/C/79/Add.99, 19 noemberi 1998, §15.

31 aRmasrulebeli komitetis daskvna saerTaSoriso dacvaze, daskvna #85 (XLIX), 9 oqtomberi 1998.
32 gai s. gudvinjili, `gaZevebis uflebamosilebis SezRudvebi saerTaSoriso sajaro samarTalSi~,

citirebulia zemoT, gv. 155.
33 ix. `oci samoqmedo wesi iZulebiT dabrunebasTan dakavSirebiT~, citirebulia zemoT, samoqmedo

wesi 17.
34 jein-mari henkertsi, `masobrivi gaZeveba Tanamedrove saerTaSoriso samarTalSi da praqtika~,

citirebulia zemoT, gv. 40-41.
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qarTvelTa umravlesoba daapatimres da daakaves moskovsa da sanpeterbur-
gSi _ ori, mWidrod dasaxlebul qalaqSi da gaaZeves moskovis aeroportebi-
dan. transportirebas dakavebis dawesebulebidan aeroportebamde dasWir-
da gadaWarbebulad didi dro _ zogjer  9-12 saaTi. es faqtebi ar SeiZleba
ugulvebelyofili iyos  gansakuTrebiT im pirobebTan da mopyrobasTan da-
kavSirebiT, rasac gaZevebulebi daeqvemdebarnen pirvel rigSi dakavebis da-
wesebulebaSi da SemdgomSi avtobusebSi/marSutkebSi. kerZod, cudi satran-
sporto pirobebi xelisuflebis Sesabamisi warmomadgenlebisaTvis,  depor-
tirebulebze gadaWarbebuli Seuracxyofis miyenebis iaraRad iqca. mowmeeb-
ma aRniSnes, rom avtobusebi, romlebsac isini gadahyavdaT aeroportSi Zali-
an dabinZurebuli iyo; ar iyo sufTa haeri; deportirebulebs ar hqondaT sa-
pirfareSoTi sargeblobis SesaZlebloba; zog SemTxvevaSi maT mimarT gamoi-
yeneboda eleqtro Soki; policiis oficrebi maT fuls sZalavdenen sxvadas-
xva saWiroebisTvis (ix. danarTi, §§ 7-9, 11). magaliTad,  me-4 mowmem miuTiTa,
rom „marSutkebi moZraobdnen nela da yovelTvis, rodesac Cven moweva an sa-
pirfareSoTi sargebloba gvindoda unda gadagvexada amisTvis“.35

bevrma mowmem aRniSna, rom aeroportamde xangrZlivi mogzaurobisas ar Se-
eZloT fanjrebis gaReba. savaraudod, es gaxda saqarTvelos moqalaqis, Ten-
giz togoniZis gardacvalebis mizezi, romelic mwvave asTmiT itanjeboda. igi
daakaves sanpeterburgis ucxoelTa dakavebis centrSi da gardaicvala tran-
sportirebisas, mas mere, rac moskovis aeroportamde xangrZlivi mgzavro-
bis  Semdeg avtobusi datova (ix. §72). sxva ori qarTveli daiRupa dakavebis
centrebSi samedicino daxmarebis ar aRmoCenis gamo.

aseve, sasamarTlos gansakuTrebuli yuradReba unda mieniWebina im faqtis-
Tvis, rom mowmis Cvenebis Tanaxmad, 3-5-mde OMON-is oficeri iyo yvela sat-
ransporto saSualebaSi, avtobussa Tu marSutkaSi (ix. danarTi, §§ 5, 7, 8, 11).
ruseTis kanonmdeblobis Tanaxmad, OMON-i gamoiyeneba iseT SemTxvevebSi,
romelic usafrTxoebas Seexeba, masobrivi areulobis CaTvliT. misi ofic-
rebi gadian specialur treningebs da Cveulebriv policilebTan SedarebiT
ufro mZimed arian SeiaraRebulni. am oficrebis yofna avtobusebSi/marSut-
kebSi, gaZevebulebisaTvis emociur/fsiqologiuri safrTxis damatebiT faq-
tors warmoadgenda da aSkarad ar gamomdinareobda aucilebeli garemoebe-
bisgan. mowmeTa Cvenebebi aseve miuTiTebda, rom ruseTis xelisufleba gaZe-
vebulebs rogorc damnaSaveebs ise epyroboda. aseTi midgoma ewinaaRmdegeba
saerTaSorisod aRiarebul gaZevebis procedurebs, romlis Tanaxmad, gamZe-
vebelma saxelmwifom  unda „uzrunvelyos is, rom gaZevebuli pirebi ar iyvnen
miCneuli damnaSaveebad“.36

sasamarTlos aseve unda gamoekvlia saqarTvelos moqalaqeTa pirobebi gada-
udebeli situaciebis saministros satvirTo TviTmfrinavSi (IL 76), romelic
gamoiyenes 150 mgzavris deportaciisaTvis 2006 wlis 6 oqtombers. mowmeebi,
saerTaSoriso da arasamTavrobo organizaciebi erTnairad aRwerdnen im Se-
degs, rom satvirTo TviTmfrinavis frenis pirobebi gansakuTrebiT saganga-
So iyo (ix. §§57, 72, 74). me-5 mowme frenis pirobebs Semdegnairad aRwerda: „Cven
sardiniviT mogvepyrnen, ver warmovidgendi amdeni adamiani Tu daeteoda erT
TviTmfrinavSi ... ar mjeroda saxlSi cocxali rom davbrundi da me vfiqrob,

35 #4 mowmis Cveneba, zepiri Canaweri, gv. 65
36 saparlamento asambleis rekomendacia 1547 (2002), citirebulia zemoT, §h(vii); ix. aseve fransua

krepo, `migrantTa uflebebi adamianis uflebebia~. Interights Bulletin, gamocema17, #1, 2012, gv.4.
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rom amas yvela grZnobda“.37  satvirTo TviTmmfrinavis autaneli pirobebi ev-
ropis saparlamento asambleam Seafasa Tavisi angariSis 57-e paragrafSi Sem-
degi terminebiT „[satvirTo TviTmfrinaviT transportireba] ganxorcielda
saerTaSoriso samoqalaqo aviaciis organizaciis  normebis darRveviT, rad-
gan transportireba, rogorc aseTi, mgzavrebis sicocxlisTvis saxifaToa“. mi-
uxedavad imisa, rom saxelmwifoebs aqvT ufleba gaZevebisTvis airCion tran-
sportis saSuleba, maT aqvT valdebuleba, uzrunvelyon  adekvaturi pirobe-
bi, raTa deportirebulTa sicocxle, janmrTeloba da Rirseba daculi iyos.

gamomdinare me-3 muxlis absoluturi bunebidan, romelic  demokratiuli sa-
zogadoebis fundamentur Rirebulebebs icavs misi moTxovnebi daculi unda
iyos gaZevebis yvela fazaSi. zemoT aRniSnuli faqtorebis mxedvelobaSi mi-
RebiT, warmoiSoba SekiTxva, SeeZlo Tu ara sasamarTlos, ganexila me-3 muxli
eqskluziurad dakavebis pirobebTan dakavSirebiT, „gangrZobadi situaciis“
Sefasebis gareSe, satransporto pirobebisa da qarTvelTa gaZevebis CaTvliT;
gansakuTrebiT, im mowyvladi situaciis mxedvelobaSi miRebiT, romlebSic
es pirebi imyofebodnen.

mocemuli saqmis specifikuri garemoebebis gaTvaliswinebiT sasamarTlos
unda daedgina, rom gaZevebis pirobebi, romlebsac qarTvelebze udavo ze-
gavlena hqonda, ganxiluli unda iyos, rogorc arasaTanado da damacirebeli
mopyroba, romelic warmoadgenda administraciul praqtikas  konvenciis me-
3 muxlis darRveviT. aseve, dairRva konvenciis me-13 muxli me-3 muxlTan kav-
SirSi gaZevebis pirobebTan dakavSirebiT.

V. konvenciis me-7 oqmis pirveli muxlis darRveva

mocemulma saqmem aCvena, rom SeiZleba arsebobdes situacia, sadac ucxoelebi
ar arian „kanonieri mobinadreni“ me-7 damatebiTi oqmis pirveli muxlis mizne-
bisTvis an kidev, sakanonmdeblo, struqturuli da mimReb saxelmwifoSi arse-
buli sxva problemebis gamo. aseT garemoebebSi, es pirebi miCneul unda iqnen de
facto kanonieri mobinadre ucxoelebi da maSasadame, srulad unda isargeblon
me-7 damatebiTi oqmis pirveli muxlis garantiebiT38  bolo wlebSi, evropaSi,
migraciis arealSi Camoyalibda adamianis uflebeze dafuZnebuli regulacie-
bis midgoma da evropul da saerTaSoriso samarTalSi proceduruli (minima-
luri) garantiebis principis gavrceleba „ukanono“ uxcoelebzec.39

me veTanxmebi imas, rom saxelmwifoebs aqvT suverenuli ufleba, gansazRvron
TavianTi saimigracio politika (ix.  ganCinebis 177-e paragrafi); suverenite-

37 #5 mowmis Cveneba, zepiri Canaweri, gv. 89.
38  me-7 damatebiTi oqmis pirveli muxlis samarTlebrivi CarCos kritikisaTvis da moqnilobis

saWiroeba misi gamoyenebisas, ix. jein-mari henkertsi, `masobrivi gaZeveba Tanamedrove
saerTaSoriso samarTalSi da praqtika~, citirebulia zemoT, gv. 37-39.

39 ix. oci samoqmedo wesi iZulebiT ukan dabrunebasTan dakavSirebiT, citirebulia zemoT, samoqedo
wesi 2; saerTaSoriso samarTlis komisiis 52-e sesiis samuSao angariSi, 1 maisi - 9 ivnisi da 10 ivlisi
_ 18 agvisto 2000, komisiis xangrZliv samuSao programaSi rekomendirebuli Temebis CarTvis
silabusi, 4. ucxoelTa gaZeveba (emanuel a. addo), gv. 142-3; Son d. marfi, ucxoelTa gaZeveba da
sxva Temebi: saerTaSoriso samarTlis komisiis 64-e sesia,  jorj vaSingtonis samarTlis skolis
gamocemebia da sxva samuSaoebi, 2013, gv. 4-7 xelmisawvdomia:  http://scholarship.law.gwu.edu/cgi/
viewcontent.cgi?article=1910&context=faculty_publications, vizitis TariRi 22.02.2014; ucxoelTa gaZevebis
Sesaxeb muxlebis proeqti, muxli 1(1). saerTaSoriso samarTlis komisiis 64-e sesiis samuSao
angariSi, A/CN.4/L.797.
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ti ar warmoadgens negatiur koncefcias, romliTac saxelmwifoebi zRuda-
ven TavianT Tavs saerTaSoriso ganxilvisa da CarTulobis winaaRmdeg; ara-
med, igi pozitiuria da gulisxmobs pasuximgeblobas yvelas dacvasa da ke-
TildReobaze, vinc maT iurisdiqciaSia.40  migraciis kontrolis Tanamedro-
ve gamowvevebis da konvenciiT dadgenili standartebis miRebiT, problemas
warmoadgens saxelmwifos diskreciuli uflebamosilebis implementacia, ro-
melic Tavisi bunebiT ar aris SeuzRudavi. aRniSnulis gaTvaliswinebiT, man
SeiZleba gamoiwvios konvenciisa da zogadi saerTaSoriso samarTlis dar-
Rveva (ix. sxva wyaroebs Soris Chahal v. the United Kingdom [GC], N 22414/93, § 73, 15
noemberi 1996, da Ahmed v. Austria, N 25964/94, §38, 17 dekemberi 1996). es ufleba-
mosileba ise unda iyos gamoyenebuli, rom ar daarRvios konvenciiT gaTva-
liswinebuli uflebebi da individi unda gaaZevon „kanonis Tanaxmad miRebu-
li gadawyvetilebis Sesabamisad“ da igi unda eqvemdebarebodes garkveul pro-
cedurul garantiebs (ix. Nolan and K. v. Russia, N 2512/04, § 114, 12 Tebervali 2009).

sasamarTlos praqtikis Tanaxmad, „gaZevebis“ koncefcia  me-7 damatebiTi oq-
mis pirveli muxlis Tanaxmad, romelic uzrunvelyofs xelmomwer saxelmwi-
foSi kanonieri mobinadreebis dacvas, aris damoukidebeli koncefcia. sasa-
marTlom gamoavlina moqniloba, rodesac me-7 damatebiTi oqmis pirveli mux-
li gamoiyena momCivanis oficialuri samarTlebrivi statusis ar arsebobis
miuxedavad (ix. magalisTisTvis Nolan and K., citirebulia zemoT, § 111).

mocemul saqmeSi, umravlesobam miiCnia, rom ar darRveula konvenciis me-7
oqmis pirveli muxli, radganac yvela qarTveli, romelic dapatimrebuli da
gaZevebuli iyo respodenti saxelmwifodan ukanono mobinadre iyo (ix. §§229
da 231). me ver daveTanxmebi am daskvnas, radgan igi ar dasturdeba xelmisaw-
vdomi mtkicebulebebiT da ewinaaRmdegeba Tavad sasamarTlos daskvnas, ro-
melic 42-e paragrafSia da ganmartebuli iqneba qvemoT. miuxedavad imisa, rom
zogierTi gaZevebuli namdvilad ukanonod imyofebda respodent saxelmwi-
foSi, am garemoebebSi  sasamarTlom ar unda mimarTos aseT absolutur mtki-
cebas. am msjelobas safuZveli aqvs aseve respodenti saxelwifos poziciaSi,
romelic ar uaryofs imas, rom arsebobda gamonaklisebi, rodesac kanonie-
rad myofi saqarTvelos moqalaqeebic gaaZeves (ix. §227).  respodent saxel-
mwifoSi kanonierad myofi qarTvelebis gaZeveba dadasturda saerTaSoriso
samTavrobaTSorisi da arasamTavrobo organizaceibis  mierac (ix. §§65 da 172).

ufro metic, aRsaniSnavia, rom saxelmwifoTaSorisi saCivrebis specifikuro-
bis gamo, sasamarTlos arc moeTxoveboda da teqnikuradac ar SeeZlo yoveli
da yvela deportirebulis samarTlebrivi statusis gansazRvra (ix., §128). sa-
samarTlo sirTules waawyda im Svidi mowmis samarTlebrivi statusis gansaz-
Rvrisasac, romlebmac mowmeTa mosmenisas misces Cveneba da romelTac aR-
niSnes, rom „maTi samarTlebrivi mdgomareoba ruseTis federaciaSi xSir Sem-
TxvevaSi damabneveli iyo“. Sesabamisad, sasamarTlo mivida daskvnamde, rom
saqarTvelos moqalaqeebis „umravlesoba“ (Tumca ara yvela), romelTac mis-

40 fransis meding dengi, `Sida gadaadgilebis globaluri gamowvevebi~, Jurnali samarTali da
politika, gamocema 5, 2001, gv. 144, citirebulia satvinder s. jasi, saerTaSoriso migracia da
globaluri samarTali (samarTali da migracia), Ashgate Publishing Company, 2006, gv. 48; ix. aseve,
satvinder s. jasi, `Tavisufali gadaadgileba da msoflio wesrigi~, ltolvilTa samarTlis
saerTaSoriso Jurnali, gamocema 16, #3. oqsfordis universitetis presa 2004, gv. 289-335, me-3
angariSi ucxoelTa gaZevebasTan dakavSirebiT, moris kamto, specialuri momxsenebeli, A/CN.4/
581, saerTaSoriso samarTlis komisia 59-e sesia, Jeneva, 7 maisi _ 8 ivnisi da 9 ivlisi _ 10 agvisto
2007, gv. 8-10.
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ces Cveneba mowmeTa mosmenisas, formalurad iyo ukanono macxovrebeli ru-
seTis federaciaSi (ix., §42). zemoxsenebuli faqtorebis gaTvaliswinebiT da
gamoZevebulTa samarTlebriv statusTan dakavSirebuli mTavari aspeqtebi-
sa da mizezebis srulyofili analizis gareSe, zogadi daskvna mopasuxe saxel-
mwifos teritoriaze qarTvelTa yofnis ukanonobis Sesaxeb ar iyo zusti.

ruseTis migraciis kanonmdeblobam da praqtikam SeuZlebeli gaxada migran-
tebis umravlesobisaTvis „daekanonebinaT“ maTi yofna mopasuxe saxelmwifo-
Si. xsenebulma problemam gavlena iqonia, aseve, gaZevebuli qarTvelebis sta-
tusze. sasamarTlo aRniSnavs saerTaSoriso samTavrobo da arasamTavrobo
organizaciebis mier ruseTis migraciis kanonmdeblobisa da praqtikis Sefa-
sebas, rogorc „kompleqsuri“ da migrantebisaTvis saxifaTo mdgomareobis
Semqmneli (ixile, §76). maSin, roca „kompleqsuroba“ aris saerTo maxasiaTebe-
li iseTi vrceli da rTuli sferosaTvis, rogoric migraciis politikaa, mo-
cemul saqmeSi, korufciiT, diskriminaciiT, qsenofobiiT, araswori marTvi-
Ta da TviTnebobiT gamowveuli struqturuli problemebi warmoadgens xse-
nebuli „kompleqsurobis“ mTavar birTvs da zrdis migrantebis mowyvlado-
bas, rogorc zemoT iyo naCvenebi.

binadarTa registraciis sistemis reforma, rogorc migraciis zogadi poli-
tikis nawili, iyo ruseTis federaciis valdebulebebs Soris, romelic war-
moiSva evropis sabWosTan mierTebiT da SemdgomSi saxelmwifo araerTxel
gafrTxilda xsenebuli valdebulebis Sesaxeb (ixile, Bolat v. Russia, #14139/03,
§ 50, 2006 wlis 5 oqtomberi)41 . Propiska-s saxeliT cnobili registraciis Sida
sistema aris problemebis erT-erTi wyaro. damatebiT, yofili sabWoTa kavSi-
ris (ruseTi, rogorc sabWoTa kavSiris uflebamonacvle) moqalaqeTa didi
raodenoba miuxedavad imisa, rom didi xnis manZilze permanentulad cxov-
robdnen ruseTSi, miCneuli iqnen, rogorc araregularuli migrantebi, 2002
wels Semdegi federaluri kanonebis ZalaSi Sesvlis Semdeg: 1) moqalaqeobis
Sesaxeb da 2) ucxoelTa samarTlebrivi statusis Sesaxeb federaluri kano-
nebi. sistemuri problemebi, romelic ukavSirdeba gadaWarbebul biurokra-
tias registraciisa da samuSao nebarTvis miRebisas, regularuli samuSao in-
speqciebisas, TviTneburi uaryofisas an policiis mier dawesebuli damate-
biTi ukanono moTxovnebisas da aseve, romelic exeba binadrobis registra-
ciis gamoyenebas, rogorc calkeuli eTnikuri jgufebis winaaRmdeg diskri-
minaciis saSualebas da gamoZalvis meqanizmis arsebobas, gaJRerebuli iqna
bevri saerTaSoriso organos mier.42  PACE-s angariSis (§54) daskvniT, eWvs miR-

41 saparlamento asamblea, mosazreba #193 (1996) evropis sabWos wevrobaze ruseTis moTxovnis Sesaxeb,
§7 viii; saparlamento asambleis rezolucia 1277 (2002) ruseTis federaciis mier valdebulebebisa
da movaleobebis pativiscemis Sesaxeb, § 8 xii, ministrTa komiteti. evropis sabWos wevr saxelmwifoebSi
migrantebis, TavSesafris maZiebelTa da ltolvilebis mimarT gamoyenebuli Propiska-s sistema:
Sedegebi da samarTlebrivi dacvis saSualebebi, saparlamento asambleis rekomendacia 1544 (2001)
(ministrTa komitetis mier 2003 wlis 28 Tebervals ministrTa moadgileebis 829-e sxdomaze
damtkicebuli pasuxi), CM/AS(2003)Rec1544 saboloo 2003 wlis 28 Tebervali, rezolucia CM/
ResCMN(2007)7 ruseTis federaciis mier erovnuli umciresobebis dacvis Sesaxeb CarCo konvenciis
implementacia; saxelmZRvanelo principebi evropaSi  iZulebiT gadaadgilebuli CeCeni pirebis (IDPs),
TavSesafris maZieblebisa da ltolvilTa mimarT mopyrobis Sesaxeb, evropis sabWo ltolvilTa da
gaZevebulTa Sesaxeb, PP1/03/2007/EXT/CR, xelmisawvdomia: http://www.unhcr.org/refworld/pdfid/4603bb602.pdf.

42 sxvebs Soris, ixileT, ruseTis federaciis mimarT diskriminaciis yvela formis aRmofxvris Sesaxeb
komitetis daskvniTi SeniSvnebi, zemoT miTiTebuli, §§ 13-14; ixile, aseve, specialuri momxseneblis
angariSi rasizmis, rasobrivi diskriminaciis, qsenofobiisa da dakavSirebuli Seuwynareblobis Sesaxeb,
zemoT miTiTebuli §§ 39-40, 74, 76, ECRI, zemoT miTiTebuli mesame angariSi, gv. 16, 19, 37-40, ECRI-s meoTxe
angariSi, zemoT miTiTebuli, gv. 10-11, 20-21, 32-33; HRW, gamoyofili, zemoT miTiTebuli, gv. 26.
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maa, rom gansaxilvel dros darRvevebi ruseTSi mcxovrebi bevri qarTvelis
samarTlebriv statusSi gamowveuli iyo „ruseTis imigraciis politikis
struqturuli problemiT~.

imigraciis procesis kompleqsuroba da migraciis federalur samsaxurTan _
organo, romelsac oficialurad evaleba registraciis sakiTxebis ganxilva
_ komunikaciis sirTule iyo imgvari, rom migrantebs, maT Soris qarTvelebs,
mudmivad SehqondaT ganacxadi daxmarebis Sesaxeb sxvadasxva kerZo saagen-
toebSi, romlebic farTod moqmedebdnen mopasuxe saxelmwifoSi, maTgan zo-
gierTi _ ukanonod (ixile §42) . ruseTis saxelisuflebo organoebs ar SeeZ-
loT warmoedginaT amgvari kompaniebis pasuxismgeblobis dadgenis magali-
Ti maTi ukanono qmedebebis gamo (ixile §44). amgvar pirobebSi, naTelia, rom
qarTvelebs, romlebic keTilsindisierad moqmedebdnen, hqondaT legitimu-
ri molodini, rom maTi registracia ganxorcieldeboda moqmedi kanonmdeb-
lobis Sesabamisad da arasodes dauyenebiaT kiTxvis niSnis qveS xsenebuli sa-
agentoebis mier miwodebuli momsaxurebis kanoniereba (ixile, mutatis mutandis,
Lelas v. Croatia, N55555/08, § 74, 2010 wlis maisi) maSin, roca maTi registraciis
dokumentebi ar qminda raime saxis seriozul problemas wlebis manZilze (gar-
kveuli Tanxis gadaxda _ ixile, §42, rac faqtobrivad warmoadgenda qrTams,
ar iyo dokumentebis siyalbis maCvenebeli).

naklovanebebis sxvadasxva aspeqti, romelic ukavSirdeba ruseTis migraciis
kanonmdeblobasa da praqtikas, rogoricaa registraciis miniWebisa da gaxan-
grZlivebisaTvis xelovnuri dabrkolebebis Seqmna (ixile, Bolat v. Russia, ze-
moT miTiTebuli), yofili USSR-is moqalaqeTa statusTan dakavSirebuli
problemebi (ixile, Tatishvili v. Russia, N1509/02, 2007 wlis 22 Tebervali), vizebis
TviTneburi gauqmebis praqtika (ixile, Nolan and K. v. Russia, zemoT miTiTebu-
li) da Sida procedurebis diskriminaciuli gamoyeneba (ixile, Timishev, zemoT
miTiTebuli), ganixila sasamarTlom da konvenciis sawinaaRmdegod miiCnia.

saSualebam, romlis gamoyenebiTac gansaxilvel dros ganxorcielda gaZeve-
bis procedura qarTvelebis winaaRmdeg, SeuZlebeli gaxada yoveli im indi-
vidualuri saqmis gonivruli da obieqturi Sefaseba, rac warmoadgens kon-
venciis me-4 oqmis me-4 muxlis darRvevas (ixile, §§175 da 178). xsenebuli faq-
ti, sxva sakiTxebTan erTad, gulisxmobs, rom Sida sasamarTloebis mier miTi-
Tebuli saqmeebis ganxilva gamoricxavda deportirebulTa individualuri
statusis gansazRvras (gansakuTrebiT, relevanturi monacemTa bazis arar-
sebobis pirobebSi), maT Soris imas, saqme exeboda USSR-is yofil moqalaqeebs,
moqalaqeobis armqone pirebs Tu ltolvilebs; aseve, viza an/da registraci-
is dokumentebi namdvilad yalbdeboda Tu ara, imdenad xSirad, rogorc saxe-
lisuflebo organoebi amtkicebdnen dokumentebis mxolod vizualuri Se-
mowmebis safuZvelze (vrceldeboda aseve informacia samarTaldamcavebis
mier vizisa da saregistracio baraTis Semcveli pasportis ganadgurebis Sem-
Txvevebis Sesaxeb). faqtobrivad, saqmis masalaSi miTiTebuli msxverplebi-
dan bevri aris ltolvili afxazeTidan (saqarTvelo). sayovelTaodaa cnobi-
li, rom afxazeTis yofil macxovreblebze, romlebic 1992-93 wlebis Seiara-
Rebuli konfliqtis Sedegad wavidnen ruseTSi, didwilad gavrcelda devnis
kampania.43  naTelia manana jabelias saqme _ qarTveli ltolvili, romelic gar-

43 ixile Gannushkina, „adamianis uflebebi ruseTSi~, zemoT miTiTebuli, gv. 4; „ruseTis teritoriaze
dawyebuli antiqarTuli kampaniis Sesaxeb~, adamianis uflebaTa centris memoriali, zemoT
miTiTebuli, gv. 1; HRW, zemoT miTiTebuli, ixile gv. 55-57.



117
www.supremecourt.ge

daicvala sapatimro dawesebulebaSi. igi moaTavses sapatimroSi moskovis sa-
qalaqo sasamarTlos gadawyvetilebis sawinaaRmdegod, romelmac gaauqma ga-
Zevebis brZaneba.44  ufro metic, migraciis federaluri samsaxuris 2006 wlis
18 oqtombriT daTariRebuli sainformacio broSura miuTiTebs im RonisZie-
bebze, romelic miiRes saqarTvelos moqalaqeTa binadrobis zedamxedvelo-
bis gasaZliereblad, maT Soris, „saqarTvelos moqalaqeTaTvis calkeuli do-
kumentebis gacemis Sewyveta (ruseTis moqalaqeobis, registraciis dokumen-
tebis, droebiTi da mudmivi binadrobis nebarTvebis miReba)“ (ixile §31). aqe-
dan gamomdinareobs, rom winmswreb periodSi, saxelisuflebo organoebma,
sxva qmedebebTan erTad, qarTvelebi xelovnurad gadaaqcies araregularul
migrantebad da amdenad, Seqmnes maTi gaZevebis winapirobebi.

qarTvelebidan did umravlesobas hqonda moqmedi xangrZlivi vadis biznes
viza. statistikuri monacemebis mixedviT, saqarTveloSi ruseTis federaci-
is sakonsulo ofisma 2004 wels gasca 70,000 biznes viza qarTvelebze, 2005 wels
_ 90,000, xolo 2006 wlis pirvel naxevarSi _ 75,000 (ixile, danarTi, §24) maSin,
roca or saxelmwifos Soris biznes saqmianoba da mecnieruli informaciis
gacvla ukve didi xnis win iyo SeCerebuli. cnobilia, rom migraciis sistema
da ucxoelTa dasaqmeba ara mxolod ver gamoricxavs araregularul imigra-
cias, aramed, faqtobrivad, axalisebs mas45  da saxelisuflebo organoebi iRe-
ben sargebels biurokratiuli procedurebisgan.46  faqtobrivad, ruseTSi
biznes vizis konteqsturi floba qmnis kanonieri binadrobisa da individi-
saTvis samuSaos Ziebis nebarTvis legitimur molodins. ruseTis saxelisuf-
lebo organoebma icodnen, an unda scodnodaT, xsenebuli situaciis Sesaxeb.
Sesabamisad, mopasuxe saxelmwifos ekisreboda pasuxismgebloba, iseTi sis-
temis Seqmnisa da gamyarebis gamo, romelic, erTi mxriv, qarTvelebs aZlevda
xangrZlivvadiani biznes vizis miRebis SesaZleblobas da meore mxriv, maT-
Tvis praqtikulad SeuZlebels xdida, kanonieri gaexadaT sakuTari yofna da
muSaoba qveyanaSi.

saxelmwifo politika da migraciis statusTan da ucxoelTa gaZevebasTan da-
kavSirebuli wesebis bundovaneba warmoadgens defeqturi sistemis erT na-
wils, romelic atarebs umciresobebis winaaRmdeg gamoyenebis risks im Sem-
TxvevaSi, „Tu politikuri dava warmoiSveba ruseTsa da migrantebis samSob-
los Soris“.47  mocemuli saqme aris xsenebuli riskis materializaciis maga-
liTi, romlis farglebSic sistema mTlianad mimarTuli iyo qarTvelebis wi-
naaRmdeg intensiuri politikuri da media saSualebiT waqezebis fonze. xse-
nebuli faqti gansakuTrebiT SemaSfoTebelia, imis gaTvaliswinebiT, rom qar-
Tvelebis did umravlesobas, romlebic ruseTis federaciaSi didi xnis man-
Zilze cxovrobdnen, xSirad aCerebdnen da amowmebdnen, Tumca arasodes daq-
vemdebarebian iZulebiT gaZevebas (ixile §42).

mocemul saqmeSi imis dadgeniT, rom ar darRveula me-7 oqmis 1-li muxli, mo-
pasuxe saxelmwifos ar ekisreba pasuxismgebloba misi qmedebebis gamo, Sesa-
bamisad, gamoricxavs raime saxis garantias, rom registraciis sistemis bo-
rotad gamoyenebis msgavsi praqtika, konvenciis me-7 oqmis 1-li muxliT gaT-
valiswinebuli dacvis garantiebis ugulebelyofiT, ar iqneba qronikuli. me-

44 HRW, zemoT miTiTebuli, ixile gv. 55-57.
45 ECRI, meoTxe angariSi, zemoT miTiTebuli, gv. 32-33.
46 ruseTis federaciaSi adamianis uflebaTa komisaris angariSi 2007 wlisaTvis, rusulad

xelmisawvdomia: http://ombudsmanrf.org/doklady, gv. 90-91.
47 ixile, HRW, zemoT miTiTebuli, gv. 2.
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7 oqmis 1-li muxlis SezRuduli interpretaciis riski sasamarTlom aRiara
saqmeSi _ Nolan and K. (zemoT miTiTebuli, § 111). am ukanasknel saqmeSi, sasamar-
Tlom miiCnia, rom sasazRvro policiis mier vizis gauqmebas „[ar SeiZleboda]
momCivnisaTvis waerTmia misi, rogorc „kanonieri binadris“ statusi imis gaT-
valiswinebiT, rom „sxvagvarad rom yofiliyo, gaZevebis Sesaxeb gadawyveti-
leba waarTmevda mas me-7 oqmis 1-li muxliT gaTvaliswinebul dacvas im Sede-
giT, rom xsenebul muxlSi gaTvaliswinebuli garantiebisTvis saerTod aRar
darCeboda moqmedebis sfero“. ucxoelebisaTvis proceduruli dacvis war-
Tmevis riski damatebiT mZimdeba konvenciis me-4 oqmis me-4 muxlis specialu-
ri sferoTi da migraciasTan dakavSirebuli sarCelebis mimarT konvenciis
me-6 muxlis gamouyeneblobiT (ixile, magaliTad, Maaouia v. France, N39652/98,
§40, 2000 wlis 5 oqtomberi), riTac sabolood izRudeba konvenciis me-13 mux-
liT dadgenili dacvis garantiebi (ixile, Kuric and Others v. Slovenia, zemoT mi-
TiTebuli §§ 369-72 da Kudla v. Poland [GC], N30210/96, § 157, ECHR 2000-XI).

mopasuxe saxelmwifo manipulirebs arsebuli migraciis defeqturi kanon-
mdeblobiTa da praqtikiT da ar amJRavnebs raime saxis politikur survils,
gadaWras xangrZlivi problemebi; amave dros, arasodes yoymanobs, gamarti-
vebuli procedurebiT mianiWos moqalaqeoba yofili sabWoTa kavSiris binad-
rebs, rodesac es politikurad momgebiania. xsenebuli situaciis fonze, sa-
samarTlos unda gaefarToebina me-7 oqmis 1-li muxliT gaTvaliswinebuli
dacva im ucxoelTa mimarT, romelTac ar SeeZloT mopasuxe saxelmwifoSi
sakuTari yofnis daregulireba migraciis defeqturi sistemis gamo. sxvagva-
rad dadgena, iqneba yvelaze mowyvaldTaTvis konvenciiT gaTvaliswinebuli
calkeuli mniSvnelovani garantiebis warTmevis tolfasi. damatebiT, isic un-
da iqnes mxedvelobaSi miRebuli, rom gaZevebulTa Soris iyvnen qarTvelebi,
romlebic ruseTis federaciaSi cxovrobdnen savsebiT kanonierad da rom-
lebic „ukanano“ migrantebi gaxdnen xelovnurad, Tavad saxelisuflebo or-
ganoebis qmedebebiT.

zemoxsenebuli faqtorebis gaTvaliswinebiT da imis mxedvelobaSi miRebiT,
rom gaZevebis gamamarTlebeli arc sajaro wesrigis interesebi da arc erov-
nuli usafrTxoebis mizezebi arsebobda, miviCnev, rom gansaxilveli perio-
dis manZilze mopasuxe saxelmwifom daakava, daapatimra da gaaZeva qarTvele-
bi, romlebic kanonierad cxovrobdnen ruseTis federaciis teritoriaze da
rom xsenebulma faqtma warmoSva administraciuli praqtika konvenciis me-7
oqmis 1-li muxlis darRveviT.
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mosamarTle dedovis gansxvavebuli mosazreba

vwuxvar, rom ar SemiZlia gaviziaro umravlesobis mosazreba, romlis mixed-
viTac mocemul saqmeSi dadginda konvenciis sxvadasxva muxlis darRveva. Ce-
mi SexedulebiT, sasamarTlom daiWira sakamaTo midgoma faqtebis dadgeni-
sas, mtkicebulebis Sefasebisas da sakuTari precedentuli samarTlis gamo-
eyenebisas, romelic rTulad misaRebia momCivani da mopasuxe saxelmwifoe-
bis umaRles saxelisuflebo organoebs Soris Zlieri politikuri opozici-
is pirobebSi. amgvar situaciaSi, sasamarTlom yuradRebiT unda ganixilos yve-
la masala da miiRos dasabuTebuli daskvnebi, raTa Tavidan airidos mis miu-
kerZoeblobasTan dakavSirebuli nebismieri saxis SeSfoTeba. xsenebuli da-
valeba gacilebiT martivi iqneboda im SemTxvevaSi, Tuki saxelmwifoTaSoris
saqmeSi sasamarTlo mosmena da ganxilva Catardeboda mxolod mxareTa Soris
politikuri da emociuri daZabulobis SesustebisaTvis mSvidobiani molapa-
rakebebis ganxorcielebis Semdeg. amgvari RonisZiebebis gareSe im saqmeTa
racionaluri analizi, rogoric mocemuli saqmea, arasodes iqneba warmate-
buli.

faqtebis dadgena

zogadad, eqstradiciis saqmeebSi, arasaTanado mopyrobis riskis dasadgenad,
saerTaSoriso angariSebi Zalian gamosadegia. xsenebuli angariSebi dRemde
miCneulia informaciis sando wyarod, Tu maT gaaCniaT neitraluri an ofici-
aluri xasiaTi da Seicavs konkretul faqtebs braldebebisa da subieqturi
Sefasebebis gareSe, ramac SeiZleba Seasustos sasamarTlos miukerZoeblo-
ba. mocemul saqmeSi, sasamarTlom faqtebi daadgina saerTaSoriso organiza-
ciebis sxvadasxva angariSze dayrdnobiT, citirebda maTgan mTel gadawyve-
tilebaSi, gansakuTrebiT, Semdeg paragrafebSi: 40, 63-71, 114, 148, 172 da 173
miuxedavad im faqtisa, rom saerTaSoriso organizaciebs ukve gakeTebuli
hqondaT sakuTari Sefasebebi da daskvnebi, Tumca gamoxates igi braldebebi-
sa da subieqturi Sefasebebis formiT: „masobrivi gaZeveba“, „masobrivi daka-
vebebi“, „ase moCvenebiTad Catarebuli kampania“, „represiuli brZanebebi, ro-
melTa samizneebi qarTvelebi iyvnen“, „dakavebulebs ar aqvT advokatis uf-
leba“, „wardgenis xazi... maSin, roca ar iyvnen warmodgenilni pirebi, romel-
Tac gaZevebis brZanebebi exeboda“, „policiasa da sasamarTlo xelisuflebas
Soris SeTqmuleba“, „eTnikuri niSniT seleqciuri da ganzraxi devnis kampa-
nia“, „kanonierad mopovebuli vizebi da registraciis sabuTebi gauqmda, ada-
mianebi ukanonod daapatimres da gaaZeves“, „saqarTvelos moqalaqeTa orga-
nizebuli devna“, „adamianTa specifikuri jgufis Seviwroeba iyo miuRebeli
diskriminaciis saxe“, „marTlmsajulebis masobrivi CamoSla“, „policiasa da
sasamarTloebs Soris SeTqmulebis mtkicebuleba“, „[qarTvelebi] warmodge-
nilni iyvnen, rogorc jgufi sasamarTlos winaSe“, „dapatimrebisa da gaZeve-
bis winaswarganzraxuli politika“, „adamianebs ukanonod apatimreben da aZe-
veben“, „marTlmsajulebaze aSkarad uaris Tqma da procedurebisaTvis gver-
dis avla“, „TviTneburi da ukanono dapatimreba da gaZeveba“, „bevr adamians
realurad uari eTqva gasaCivrebis uflebaze“, da a.S.

saerTaSoriso organizaciebma gaakeTes SemTxvevebis sakuTari zogadi samar-
Tlebrivi Sefaseba TavianT angariSebSi raime saxis dokumenturi mtkicebu-
lebis warmodgenis gareSe, romelic daadasturebda maT daskvnebs, xolo sa-
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samarTlom maTi es midgoma miiRo realuri faqtebis Semowmebis gareSe. Cans,
rom sasamarTlom miiRo maTi samarTlebrivi Sefasebis Sedegebi da faqtebi
daadgina angariSebis safuZvelze (ixile, gadawyvetilebis Semdegi paragra-
febi: 136-39, 152, 153, 159, 185 da 196).

gansakuTrebiT, PACE-s monitoringis komitetis Semdegi gancxadeba: „nebar-
Tvebis misaRebad procedurebis kompleqsuroba, ramac migrantebi Caayena da-
ucvel poziciaSi“ (ixile, §76) gakeTda ruseTis kanonis raime saxiT analizis
gareSe da arc sasamarTlo iyo im mdgomareobaSi, rom gaekeTebina amgvari ana-
lizi. saqarTvelos moqalaqeTa Cvenebebi gamoTqmulia msgavsi terminebiT,
rogoricaa „daCqarebuli wesiT dakisrebuli administraciuli saxdelebi“
(ixile, §45). sasamarTlo mihyva yvela am gancxadebas da moaxdina maTi asaxva
sakuTar gadawyvetilebaSi. ufro metic, sasamarTlom daaskvna, rom qarTvel-
ma mowmeebma misces „winaaRmdegobrivi Cvenebebi“, romelic, imave dros, „See-
sabameboda da emTxveoda saerTaSoriso organizaciebis gancxadebebs“ (ixi-
le, §196).

mesmis, rom amgvari organizaciebi, rogorc uflebadamcveli aqtivistebi, mo-
wodebulni arian, gaakeTon yvelaferi, raTa daicvan adamianis uflebebi da
ar arian SezRudulni raime saSualebiT sakuTari miznebis miRwevaSi. amdenad,
amgvari angariSebi SeiZleba azviadebdes darRvevebis simZimes. Tumca, Tuki
sasamarTlo unda xelmZRvanelobdes da Semoifarglos samarTliani sasamar-
Tlos universaluri principebiT, maSin man ar unda dauSvas, rom sakuTari mi-
ukerZoebloba dadges kiTxvis niSnis qveS angariSebSi mocemuli emociuri gan-
cxadebebis gamo.

zemoxsenebuli proceduruli xarvezebi warmoSobs problemebs administra-
ciul praqtikasa da koleqtiur gaZevebasTan dakavSirebiT sasamarTlos mi-
er sakuTari precedentuli samarTlis gamoyenebis TvalsazrisiT.

administraciuli praqtika

miuxedavad imisa, rom administraciuli praqtikis arseboba daadgina sasamar-
Tlom 159-e da 178-e paragrafebSi, rTulia imis gageba, Tu ratom wamoiWra mo-
cemul saqmeSi administraciuli praqtikis sakiTxi maSin, roca koleqtiuri
gaZeveba, savaraudod, ganxorcielda drois mokle monakveTis manZilze da
gasaCivrebul SemTxvevebamde, an mas Semdeg, arc erTi saCivari ar dafiqsire-
bula. vvaraudob, rom saxelmwifoTaSorisi sarCelis statusi, TavisTavad, ar
moicavs administraciuli praqtikis arsebobis dadgenas.

sasamarTlom administraciuli praqtikis arseboba daadgina saxelmwifoTa-
Soris or sarCelSi, romlebic Zireulad gansxvavdeba mocemuli saqmisagan.
saqmeSi _ irlandia gaerTianebuli samefos winaaRmdeg, movlenebi exeboda
1971 da 1975 wlebs Soris periods, xolo saqmeSi _ safrangeTi, norvegia, da-
nia, SvedeTi, niderlanebi TurqeTis winaaRmdeg, arsebobda me-6 muxlis rea-
luri darRveva sami wlis manZilze - 1980 wlidan 1982 wlamde. mocemul saqme-
Si, gansaxilveli qmedebis organizeba moxda erTi an ori Tvis farglebSi da
arasodes momxdara manamde an mas Semdeg. gansaxilveli RonisZiebis gamoye-
neba moxda ara saqarTvelos yvela moqalaqis, aramed maT mimarT, vinc ukano-
nod imyofeboda ruseTSi, xolo bevri Tanamdebobis piri dasajes maT mier
daSvebuli Secdomebis gamo.
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administraciuli praqtika Sedgeba Zaladobrivi qmedebebis gameorebisa da
maTi oficialuri Semwynareblobisagan. es imas niSnavs, rom sasamarTlom, pir-
vel rigSi, unda daadginos darRveva erTi qmedebis an qmedebebis mokle seri-
is Sedegad, xolo Semdeg _ maTi ganmeoreba da oficialuri Semwynarebloba.
mocemul saqmeSi, sasamarTlom gadauxvia xsenebuli midgomisagan administra-
ciuli praqtikis arsebobis dadgeniT maSin, roca ar ganusazRvravs darRve-
vis Tundac erTi konkretuli magaliTi dokumenturi mtkicebulebis safuZ-
velze. man administraciuli praqtikis koncefcia SecdomiT gamoiyena koleq-
tiuri gaZevebis mimarT imdenad, ramdenadac am ukanasknel SemTxvevaSi, sasa-
marTlom unda Seamowmos qmedebis koleqtiuri bunebis arseboba da ara izo-
lirebuli qmedebebis gameoreba.

rac Seexeba administraciuli praqtikis Semwynareblobas, igi ar dadasture-
bula sasamarTlos mier. sasamarTlos SexedulebiT, „saidumlo“ instruqci-
ebi Zalian problemuri iyo. Tumca ukanono binadrebis moZebnis Sesaxeb po-
liciis brZanebebi ar SeiZleba TavisTavad miCneuliyo Zaladobriv qmedebe-
bad. am aSkara dabrkolebis gadasalaxad, sasamarTlom, obieqturobis fasad,
daadgina administraciuli praqtikis arseboba, rac moicavs ara mxolod po-
licias, aramed yvela sxva saxelisuflebo organos, maT Soris, zemdgom pro-
kurorebsa da mosamarTleebs. ufro metic, sasamarTlom, 159-e paragrafSi,
miiRo, rom es iyo „saqarTvelos moqalaqeebis dakavebis, dapatimrebisa da ga-
Zevebis koordinirebuli politika“ da xsenebuli daskvna emyareba subieqtur
Sefasebebs, raime saxis faqtobrivi safuZvlis gareSe.

„saqarTvelos respublikis yvela moqalaqis identificirebis Sesaxeb“ in-
struqciebi da brZanebebi Semsubuqda prokurorebis mier, romelTa mimar-
Tac gaica instruqcia, gaeaqtiurebinaT Sinagan saqmeTa oficialuri pirebis
qmedebebis zedamxedveloba, raTa garantirebuli yofiliyo damoukidebel
saxelmwifoTa Tanamegobrobis moqalaqeTa uflebebisa da Tavisuflebebis pa-
tiviscema, maT Soris, diskriminaciisagan dacvis ufleba da oficialuri pi-
rebis disciplinuri dasja (ixile, §§37-38). amdenad, ruseTis saxelisuflebo
organoebis amocana iyo ruseTis ukanono binadrebze koncentrireba.

aqedan gamomdinare, ar SemiZlia imis miReba, rom gadawyvetilebis 171-e-176-e
paragrafebSi mocemuli sasamarTlos Sefaseba aris dasabuTebuli. sasamar-
Tlo miuTiTebs „wardgenis xazze“, „SeTqmulebaze policiasa da sasamarTlo
xelisuflebas Soris“, „gaZevebis aTasobiT brZanebaze“, miuxedavad imisa, rom
raodenobas mniSvneloba ar aqvs; „koordinirebul politikaze“, raime saxis
faqtobrivi safuZvlis gareSe, garda 2006 wlis 2 oqtombris instruqciis for-
mulirebisa, romelic gascemda brZanebas, rom „gadawyvetilebebi wardgeni-
li unda yofiliyo sasamaTloSi“, rac, Tavis mxriv, ubralod imas niSnavs, rom
administraciuli saxelisuflebo organoebi valdebulni arian, mimarTon sa-
samarTloebs, vinaidan es ukanasknelni arian uflebamosilni, miiRon gadaw-
yvetileba gaZevebis Sesaxeb. amdenad, adasturebs, rom procedura ganxor-
cielda Sida kanonmdeblobis Sesabamisad.

sabolood, gadawyvetilebis 175-e da 178-e paragrafebSi, sasamarTlom daas-
kvna, rom ar arsebobda „TiToeuli individis kerZo SemTxvevis marTlzomie-
ri da obieqturi ganxilva“, Tumca ar arsebobs maCvenebeli imisa, rom gadaw-
yvetilebaSi raime individualuri garemoeba dadginda sasamarTlos mier. ase-
ve, ar gakeTebula Sefaseba imasTan dakavSirebiT, xsenebuli garemoebebidan
ganixiles Tu ara romelime rusma mosamarTleebma saTanadod da policiis
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oficrebma. piriqiT, sasamarTlo flobs mopasuxe mTavrobis mier miwodebul
qarTveli mowmeebis gaZevebis masalebs, Tumca ar aris mondomebuli, miiRos
isini mxedvelobaSi.

mjera, rom 2006 wlis 2 oqtombris instruqcia, romelic gascems „sasamarTlos
winaSe gadawyvetilebebis wardgenis“ brZanebas, Tavis mxriv, ar niSnavs, rom
arsebobda organizebuli da koordinirebuli qmedeba qarTvelebis winaaR-
mdeg ruseTis sasamarTloebisa da prokurorebis mxridan da amdenad, rom sa-
samarTloebi ar iyvnen miukerZoebelni da damoukidebelni, rogorc es miTi-
Tebuli iyo angariSebSi da romelic martivad miiRo sasamarTlom, faqtebis
Semowmebis gareSe. xsenebuli instruqcia ubralod avaldebulebs saxelisuf-
lebo organoebs, qmedebebi waradginon sasamarTlos winaSe imdenad, ramde-
nadac mxolod mosamarTleebi arian uflebamosilni ukanono binadrebi gaa-
Zevon ruseTidan.

koleqtiuri gaZeveba

me-4 oqmis me-4 muxlis mniSvnelobiT, „ucxoelTa koleqtiuri gaZeveba“ gan-
martebulia sasamarTlos mier, rogorc „kompetenturi xelisuflebis raime
saxis RonisZieba, romelic ucxoelebs, rogorc jgufs, aiZulebs datovon qve-
yana garda im SemTxvevebisa, roca amgvari RonisZieba miiReba ucxoelTa jgu-
fis yoveli individis kerZo SemTxvevebis marTlzomieri da obieqturi gan-
xilvis safuZvelze da Semdeg“ (ixile, Henning Becker v. Denmark, Andric v. Croatia
da Andric v. Croatia). es ki, sul mcire, niSnavs, rom pirTa jgufis Sida procedu-
rebis Sedegad gaZeveba avtomaturad ar iZleva imis daskvnis SesaZleblobas,
rom saxeze iyo „ucxoelTa koleqtiuri gaZeveba“ (ixile, M.A. v Greece; Berisha
and Haljiti v. “the former Yugoslav Republic of Macedonia”; da Dritsas v. Italy).

magaliTad, saqmidan _ Hirsi Jamaa and Others v. Italy, naTelia, rom ucxoelTa ga-
dayvana mesame saxelmwifoSi ganxorcielda kompetenturi (migraciisa da sa-
samarTlo) saxelisuflebo organoebis mxridan maTi saqmeebis raime saxiT
ganxilvis gareSe. rac Seexeba Sesabamisi individebis kerZo SemTxvevebs, saq-
meSi _ Èonka v Belgium, saxelisuflebo organoebma ar miiRes mxedvelobaSi ga-
nacxadebi TavSesafris Sesaxeb da koncentrirdnen mxolod samTviani nebar-
Tvis vadis gasvlaze (ixile, Conka, zemoT miTiTebuli, §§61-63), romelic ga-
cemuli iyo oTx ganmcxadebelze. mocemul saqmeSi, momCivan mTavrobas ar war-
moudgenia mtkicebuleba amgvari saCivrebisa da ganacxadebis Sesaxeb. piri-
qiT, gaZevebis Sesaxeb gadawyvetilebebi aris mtkicebuleba imisa, rom saqar-
Tvelos yoveli moqalaqis saqme marTlzomierad da obieqturad ganixiles
ruseTis sasamarTloebma.

individualuri garemoebebis dadgena mniSvnelovania dasabuTebuli gadaw-
yvetilebisTvis. xsenebul zogad midgomas yovelTvis misdevda sasamarTlo,
gansakuTrebiT Semdegi saxiT: „sasamarTlo ar moiTxovs individualuri ga-
remoebebis mtkicebulebas mxolod yvelaze ukidures SemTxvevebSi, roca da-
niSnulebis saxelmwifoSi Zaladobis zogadi situacia imdenad daZabulia, rom
Seiqmneba riski imisa, rom xsenebul saxelmwifoSi gadayvanis nebismieri Sem-
Txveva gardauvlad daarRvevs me-3 muxls (ixile, Savriddin Dzhurayev v. Russia,
N71386/10, § 153, 2013 wlis aprili; N.A. v. the United Kingdom, N25904/07, §§ 115-16, 2008
wlis 17 ivlisi da Sufi and Elmi v. the United Kingdom, N8319/07 da 11449/07, § 217, 2011
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wlis 28 ivnisi). wina saqmeSi, sasamarTlom arCia, daedgina individualuri ga-
remoebebi, Tumca aseTi midgoma ar iqna mxardaWerili mocemul saqmeSi.

momCivanma mTavrobam aRniSna, rom oTx pirs hqonda moqmedi vizebi, romelTa
vada 2007 wels amoiwura, Tumca sakuTari saCivrisTvis ar miumagrebia xsene-
buli vizebisa da gaZevebis gadawyvetilebebis an raime sxva dokumentebis as-
lebi. ararealisturad Cans, rom ruseTis sasamarTlo daaskvnida, rom piri
aris ukanono binadari, Tuki mas hqonda moqmedi viza, gansakuTrebiT imdenad,
ramdenadac mopasuxe saxelmwifo savaraudod moqmedebda keTilsindisierad
(sasamarTlos precedenturli samarTlidan gamomdinare) da arsebobs Zalze
Zlieri prezumfcia, rom rusi mosamarTleebi asrulebdnen sakuTar ficsa da
valdebulebebs. sapirispirod, ruseTis mTavrobis mier sasamarTlosaTvis
wardgenili yvela dokumenti adasturebs imas, rom policiis oficrebma da
mosamarTleebma yuradRebiT ganixiles yoveli piris individualuri gare-
moebebi.

metic, ruseTis im sasamarTloebis gadawyvetilebebis mixedviT, romelTa gan-
xilvac sasamarTlos SeuZlia, rusma mosamarTleebma ganixiles da Seafases
yoveli piris kerZo garemoebebi. Tumca, Cemi SexedulebiT, sasamarTlom ar
ganixila relevanturi dokumetacia da arc Seufasebia is miukerZoeblad.

ar SemiZlia davijero, rom rusma mosamarTleebma (rodesac gamoscemdnen ga-
Zevebis brZanebebs) Tqves, rom erTaderTi mizezi iyo gansaxilveli pirebis
qarTveloba da rom maT urCies xsenebul pirebs, ar gaesaCivrebinaT. xsenebu-
li faqti Zirs gamouTxrida ruseTSi yvela mosamarTlis damoukideblobas,
miukerZoeblobasa da profesiul SesaZleblobebs. mesmis, rom msgavs, poli-
tikurad mgrZnobiare saqmeSi, ar aris advili, darCe im samarTlebrivi termi-
nologiis farglebSi, romelic konvenciaSia gamoyenebuli (koleqtiuri ga-
Zeveba) da Tavidan airido politikurad datvirTuli terminebi da subieqtu-
ri Sefasebebi, rogoricaa „masobrivi gaZeveba“, „SeTqmuleba“ saxelisufle-
bo organoebs Soris, „koordinirebuli politika“, „represalia“. Tumca saer-
TaSoriso moxsenebebi, romlebic Seicavs msgavs politikurad datvirTul
subieqtur Sefasebebs, ar unda iqnes gamoyenebuli sasamarTloSi, rogorc
mtkicebuleba.

me eWvi ar mepareba rusuli sasamarTloebis kompetenciasa da rusi mosamar-
Tleebis profesiul eTikaSi. mtkicebulebis naxva damWirdeboda imaze, rom
rus mosamarTleebs SeeZloT gaericxaT aRsazrdeli, romelic kanonierad
iyo registrirebuli rusul universitetSi, an nebismieri sxva maRali rangis
profesionali, romelic muSaobda rus specialistebTan. arc angariSebi, arc
momCivani mTavroba, arc maTi mowmeebi, saboloo jamSi, arc Tavad gadawyve-
tileba ar iZleva raime magaliTs an konkretul mtkicebulebas, romelic adas-
turebs maT gancxadebebs marTlmsajulebis CamoSlis Sesaxeb. Tumca, nebis-
miers SeuZlia moipovos im qarTvelTa aTasobiT magaliTi, romlebic kanoni-
erad imyofebian ruseTSi da akeTeben iq warmatebul profesiul karieras

imis gaTvalswinebiT, rom 2006 wels, jamSi 58000 adamiani gaZevda, saqarTve-
los 4500 moqalaqis gaZeveba ar SeiZleba iyos safuZveli im daskvnisTvis, rom
procedura ar iTvaliswinebda sakmaris garantiebs imisaTvis, rom gansaxil-
vel pirTagan TiToeulis piradi garemoebebi WeSmaritad da individualu-
rad yofiliyo miRebuli mxedvelobaSi (ixile, Conka, zemoT miTiTebuli, § 63).
im SemTxvevaSic ki, Tu SeiZleboda amgvari daskvnis gakeTeba, sasamarTlos,
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aseve, sWirdeba daasaxelos konkretuli magaliTebi da konkretuli piradi
garemoebebi xsenebuli daskvnis gasamyareblad. sasamarTloebis mier gamo-
cemul aTasobiT brZanebaze (30,000-ze meti mosamarTlis uzarmazar SesaZleb-
lobasTan erTad) an „koordinirebul politikaze (rac moicavs mosamarTle-
ebis miukerZoebulobis naklebobas) miTiTeba 176-e paragrafSi, ar akmayofi-
lebs sasamarTlos precedentuli samarTliT dadgenil kriteriums.

mtkicebulebis Sefaseba

zemoxsenebulma xarvezebma gamoiwvia sasamarTlos mier mtkicebulebis cal-
mxrivi Sefaseba. kerZod, sasamarTlom miiRo braldebebi da subieqturi Sefa-
sebebi gamartivebuli samarTalwarmoebisa da masobrivi gaZevebebis Sesaxeb,
rusuli sasamarTloebis raime gadawyvetilebis ganxilvis gareSe da saapela-
cio sasamarTloebis gadawyvetilebebis ignorirebiT, romelic warmoadgen-
da mTeli rigi warmatebuli saCivrebis mtkicebulebas. saapelacio gadawyve-
tilebebis Sesabamisad, yvela momCivani warmodgenili iyo advokatebis an na-
Tesavebis mier. gaZevebis Sesaxeb gadawyvetilebebi gauqmda yoveli momCiv-
nis individualuri garemoebebis safuZvelze: naTesavebis kanonieri binad-
roba, sakuTrebaSi uZravi qonebis arseboba, asaki, janmrTelobis mZime mdgo-
mareoba, samedicino mkurnaloba da afxazi ltolvilis statusi.

sasamarTlo flobs masalebs qarTveli mowmeebis Sesaxeb, romelic Seicavs
dokumentebs, romliTac dasturdeba, rom isini iyvnen kanonieri binadrebi
ruseTis teritoriaze. sasamarTloSi maTi gancxadebebi ewinaaRmdegeba ga-
Zevebis Sesaxeb gadawyvetilebebs, policiis dakiTxvebs, maT sakuTar weri-
lobiT axsna-ganmartebebs da sxva dokumentebs. gadawyvetilebebis mixedviT,
mowmeebi warsdgnen rusi mosamarTleebis winaSe, gaakeTes gancxadebebi da mis-
ces axsna-ganmartebebi, rac gonivrulad Sefasda erovnuli sasamarTloebis
mier. xsenebuli faqtebi uaryofs braldebebs gamartivebuli proceduris Se-
saxeb.

metic, sasamarTlo gadawyvetilebis 85-e (iv) paragrafSi aRniSnavs, rom mxo-
lod 42 saapelacio gadawyvetileba exeba gansaxilvel periodSi gaZevebul
saqarTvelos moqalaqeebs, rac ar aris swori, imdenad, ramdenadac yvela 86
saapelacio saCivari miuTiTebs gasaCivrebul movlenebze, Tuki mxedveloba-
Si miviRebT pirveli instanciis sasamarTlos gadawyvetilebis TariRs. vva-
raudob, rom arsebobda asobiT warumatebeli saapelacio saCivari. sasamar-
Tlom ar axsena, rom ruseTis mTavrobam waradgina warmatebuli saapelacio
saCivrebis magaliTebi da daasaxela mizezebi, Tu ratom ar iyo relevantuli
xsenebuli saapelacio saCivrebi im daskvnis gamosatanad, rom ar iyo koordi-
nirebuli qmedeba an marTlmsajulebis CamoSla. Cemi SexedulebiT, gadawyve-
tilebis 158-e paragrafSi, sasamarTlom arasworad ganmarta mTeli rigi saa-
pelacio gadawyvetileba imis gamo, rom mxedvelobaSi ar miiRo isini, rogorc
warmatebuli saapelacio saCivrebis magaliTebi da ganmarta, rogorc amom-
wuravi da minimaluri raodenoba. Cemi SexedulebiT, xsenebuli midgoma, ro-
melic sasamarTlos aZlevs dokumenturi mtkicebulebis ignorirebisa da
calmxrivi daskvnebis gamotanis saSualebas, Seusabamoa samarTliani sasamar-
Tlos principTan.

sasamarTlom, aseve, aRniSna, rom saapelacio gadawyvetilebebis mxolod mci-
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re procenti iqna gamotanili moskovsa da sankt-peterburgSi. iqamde ki daad-
gina, rom gaZevebis brZanebebi gamoica ruseTis sxva regionebSi da rom gaZe-
vebuli pirebis saerTo raodenoba, romelic aTasebs aRwevda, vrceldeboda
mTels qveyanaze maSin, roca moskovsa da sankt-peterburgSi xsenebuli rao-
denoba aRwevda ramdenime aseuls. xsenebuli faqti eWvs iwvevs saknebSi mud-
miv da autanel gadatvirTulobasTan dakavSirebuli braldebebis mimarT.

Zalian vwuxvar maT gamo, vinc sapatimroebSi yofnisas daiRupa. xsenebuli faq-
ti unda yofiliyo sasamarTlos mxridan dawvrilebiTi ganxilvis sagani, ra-
Ta momxdariyo samarTlebrivi Sefaseba samedicino momsaxurebasTan dakav-
SirebiT, Tumca sasamarTlom mxolod miuTiTa „saqmeTa did raodenobaze“,
sadac „man Tanmimdevrulad daadgina darRveva“ (ixile, §201). sasamarTlom ar
Camoayaliba pirobebis raime saxis detaluri aRwera; arc is ganixila, arse-
bobda Tu ara im intensiurobis ubedureba da gasaWiri, romelic realurad
aRemateba tanjvis im gardauval zRvars, romelic damaxasiaTebelia patim-
robisaTvis, rogorc es ganxorcielda  gadawyvetilebis 192-e paragrafSi mi-
TiTebul orive mniSvnelovan saqmeSi _ Ananyev v. Russia da Idalov v. Russia (ixile,
aseve, Shishkov v. Russia, §§89-94, rogorc zogadi midgomis magaliTi). idalovis
saqmeSi, sadac mxareebi ver Tanxmdebodnen patimrobis pirobebis aspeqtebis
umravlesobaze, sasamarTlom aRniSna, rom man ukanasknel periodSi daadgina
me-3 muxlis darRveva gadatvirTulobis gamo winaswari dakavebis imave dawe-
sebulebaSi (ixile, Skachkov v. Russia da Sudarkov v. Russia) daaxloebiT imave dros-
Tan dakavSirebiT, romelzec saqmeSi mocemuli faqtebi miuTiTebda (ixile,
Idalov, § 97). sapirispirod, eqstradiciis yvela saqmeSi, romelic exeboda imave
an gasaCivrebuli movlenebis Semdeg periods, momCivnebs arasodes gausaCiv-
rebiT patimrobis cudi pirobebi (ixile, Muminov v. Russia, N42502/06, 2008 wlis
11 dekemberi;  Karimov v. Russia; Sidikovy v. Russia; Bakoyev v. Russia; Zokhidov v. Rus-
sia; da Azimov v. Russia).

sasamarTlom ver daadgina, rom raime saxis moTxovna gakeTda ruseTis saxal-
xo damcvelis, ruseTis federaciaSi saqarTvelos konsulis, prokurorebis
an sxva oficialuri pirebis mxridan maT mier patimrobis centrebis araer-
Txel Semowmebis Semdeg. yvela es informacia miawoda ruseTis mTavrobam sa-
samarTlos, Tumca am ukanasknelma kvlav ugulebelyo. sapirispirod, 184-e-
186-e paragrafebSi, sasamarTlom daaskvna, rom dairRva xsenebuli uflebebi
wina gancxadebebis safuZvelze (koleqtiuri gaZeveba, administraciuli praq-
tika da samarTlebrivi dacvis saSualebebis araseboba, romelic me zemoT ga-
vakritike). amis aRsaniSnavad, sainteresoa, rom sasamarTlos precedentuli
samarTlis moTxovniT, dakavebuli piri unda iqnes saTanadod wardgenili mo-
samarTlis winaSe, romelmac swrafad unda gadawyvitos patimrobis kanonie-
reba. xsenebuli procedura ganxorcielda saTanadod da swrafad, Tumca,
kvlav, gadawyvetilebis 204-e da 205-e paragrafebis mixedviT, sasamarTlom,
mocemul saqmeSi, calsaxad uaryo, mihyoloda mis damkvidrebul midgomas da
mxedvelobaSi miiRo patimrobis mokle periodi.

ruseTis mTavrobam daadastura da daamtkica, rom arsebobda saapelacio sa-
Civrebi da rom maT, vinc nebayoflobiT datova qveyana, ar eSlebodaT xeli
gasaCivrebasa da advokatis daqiravebaSi da hqondaT dro da SesaZlebloba
amgvarad moqceuliyvnen (ixile, §85). Tumca, sasamarTlo (rogorc sakuTa-
ri proceduris mcodne) mivida zustad sapirispiro daskvnamde (ixile, §§152-
54).

saqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdeg
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sasamarTlom gansakuTrebiT aRniSna ruseTis mTavrobis mier yovelTviuri
statistikebis warudgenloba. Tumca sasamarTlom daadgina „mkveTri zrda
gaZevebebis raodenobaSi (ixile §§131 da 135) yovelwliuri statistikebis da
im faqtis mxedvelobaSi miRebis gareSe, rom 2006 wels gaZevebul pirTa saer-
To raodenoba 10-jer ufro didi iyo. mas ar SeuniSnavs, rom warmatebuli saa-
pelacio saCivrebi iyo piradi garemoebebis da ara proceduruli sakiTxebis
safuZvelze (ixile §85 (iv)) da aseve, daaknina saapelacio gadawyvetilebebis
mniSvneloba qmedebis arealis moskovamde da sankt-peterburgamde Semcire-
biT, TiTqos yvela gaZevebuli piri am or qalaqSi cxovrobda.

sasamarTlom gadamwyveti mniSvneloba mianiWa yovelTviuri statistikebis
ararsebobas da daaskvna, rom ruseTis mTavrobis mier miwodebuli statisti-
kebi ar iyo damajerebeli imis dasadgenad, iyo Tu ara administraciuli praq-
tika (ixile, §134). amave dros, sasamarTlom ararelevanturad miiCnia figu-
rebi sxva saxelmwifoebidan imigrantebis gaZevebasTan dakavSirebiT da rac
ufro mniSvnelovania, ar axsena ruseTis uzenaesi sasamarTlos mier warmoe-
buli statistikebi, rac amtkicebda, rom 2005 wels gaZevebulTa saerTo rao-
denoba (daaxloebiT, 79,000) gacilebiT ufro didi iyo 2006 welTan (daaxloe-
biT, 58,000), anu im welTan SedarebiT, roca gasaCivrebuli movlenebi moxda.
momdevno wlebSi gaZevebulTa raodenoba Semcirda: 2007 wels _ 29000-mde,
xolo 2008 wels _ 23000-mde, Tumca mainc Zalian maRali rCeboda. gaZevebul-
Ta amgvari didi raodenoba, Tavis mxriv, ar SeiZleba miCneuli iqnes, rogorc
koleqtiuri gaZeveba, imdenad, ramdenadac aseTi statistikebi aris sakmaod
normaluri ruseTis situaciisTvis, sadac masobriv ukanono imigracias aqvs
Zlieri istoriuli da ekonomikuri warsuli da Sesabamisad, gasaCivrebuli
movlenebi ar Cans uCveulod. metic, migraciis federaluri samsaxuris ofi-
cialuri statistikebis mixedviT, „axali ruseTis“ periodSi (1992-2006) saqar-
Tvelos 150000 moqalaqeze mets mieniWa ruseTis moqalaqeoba da maTgan 73000-
ze meti sargeblobda am uflebiT xuTi wlis manZilze gasaCivrebul movlene-
bamde.

mTeli situaciis gaTvaliswinebiT, saxelmwifoTa Soris arsebuli daZabuli
mdgomareobis da or saxelmwifos Soris yvela kavSiris SeCerebis gamo, me-
gobruli urTierTobebi saxelisuflebo organoebs Soris (Tumca ara Cveu-
lebriv xalxs Soris) dasrulda, rac niSavda imas, rom ruseTis saxelisufle-
bo organoebma Sewyvites Semwynarebloba mravali wlis manZilze ruseTis te-
ritoriaze bevri qarTvelis ukanono binadrobis mimarT. gzavnili iyo imde-
nad naTeli da calsaxa, rom ukanono binadrebis naxevarma amjobina, nebayof-
lobiT daetovebina ruseTi. xsenebuli faqti naxsenebia gadawyvetilebaSi,
Tumca ar aris saTanadod Sefasebuli sasamarTlos precedentuli samarTlis
Sesabamisad. magaliTad, saqmeSi _ De Bruin v. Netherlands (# 9765/09, 2013 wlis 27
ivlisi, ganCineba dauSveblobis Sesaxeb), sasamarTlom daadastura saxelmwi-
fos uflebamosileba, gaauqmos winandeli oficialuri Semwynarebloba da aR-
niSna: „Tumca, ar SeiZleba miviCnioT, rom kanoniT akrZaluli qmedebis Cade-
nis „ufleba“ warmoiSoba sanqciebis dauweseblobidan, im SemTxvevaSic ki, Tu
sajaro xelisufleba uars ambobs devnis uflebaze. amgvari uaris Tqma im Sem-
TxvevaSic, Tu werilobiTi formiT gaica calkeuli piris mimarT, ar uTanab-
rdeba kanonis Sesabamisad gacemul licenzias“ (iqve, § 58).

da bolos, sasamarTlom daadgina, rom ar darRveula me-7 oqmis 1-li muxli da
gadawyvetilebis 229-e paragrafSi daadastura, rom „mis xelT arsebuli yve-
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la masalis gaTvaliswinebiT, ver dadginda, rom xorcieldeboda ruseTis fe-
deraciis teritoriaze kanonierad macxovrebeli saqarTvelos moqalaqee-
bis dakavebebi da gaZevebebi“. sasamarTlos miTiTebuli pozicia SeiZleba ga-
nimartos Semdegnairad: miuxedavad imisa, rom ruseTis saxelisuflebo or-
ganoebma gaaZeves mxolod ukanonod macxovreblebi, maT daarRvies konven-
ciuri akrZalva koleqtiuri gaZevebis Sesaxeb. es ki aris urTierTgamomric-
xavi. saqarTvelos mTavrobas aqvs sakuTari logika, daarwmunos sasamarTlo,
rom ganxorcielda koleqtiuri gaZeveba da rom gaZevebul pirebs hqondaT
moqmedi nebarTvebi, yofiliyvnen ruseTis teritoriaze. swored amis gamo,
iCivla saqarTvelos mTavrobam me-7 oqmis 1-li muxlis safuZvelze. Tumca sa-
samarTlom (rogorc sakuTari proceduris mcodnem) arCia, gahyoloda sru-
liad gansxvavebul midgomas, rac warmoSobs jansaR eWvebs darRvevebis dad-
genis dasabuTebis mimarT, kanonis uzenaesobis TvalsazrisiT.

saqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdegsaqarTvelo ruseTis winaaRmdeg
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adamianis uflebaTa evropuli sasamarTlos mier

saqarTvelos winaaRmdeg ganxiluli saqmeebis

statistikuri maCveneblebi

(1999-2014)

strasburgis adamianis uflebaTa evropuli sasamarTlos mier saqarTvelos
winaaRmdeg 1999-2014 wlebSi gamotanilia 57 gadawyvetileba. aqedan evropul-
ma sasamarTlom ar daadgina evropuli konvenciis an/da misi damatebiTi oqme-
bis darRveva 11 saqmeSi. amas garda, 9 saqme morigebiT dasrulda mTavrobasa
da ganmcxadebels Soris.

monacemebi ase gamoiyureba:

11 saqmeze sasamarTlom ar daadgina konvenciis muxlebis darRveva. kerZod:

_ me-6 muxlis  I nawilis darRveva ar dadginda 6 saqmeze;

_ me-6 muxlis  II nawilis darRveva ar dadginda 1 saqmeze;

_ me-5 muxlis III nawilis darRveva ar dadginda 1 saqmeze;

_ me-3 muxlis darRveva ar dadginda 2 saqmeze;

_ pirveli oqmis I muxlis darRveva ar dadginda 2 saqmeze;

_ me-7 muxlis darRveva ar daadgina 1 saqmeze;

_ me-7 oqmis me-2 muxlis darRveva ar dadginda 1 saqmeze.

46 saqmeze dadginda konvenciis sxvadasxva muxlebis darRveva. kerZod:

_ me-2 muxli dairRva 4 saqmeze;

_ me-3 muxli dairRva 17 saqmeze;

_ me-5 muxlis I nawili dairRva 6 saqmeze;

_ me-5 muxlis II nawili dairRva 2 saqmeze;

_ me-5 muxlis III nawili dairRva 4 saqmeze;

_ me-5 muxlis IV nawili dairRva 3 saqmeze;

_ me-6 muxlis I nawili dairRva 17 saqmeze;

_ me-6 muxlis III nawili dairRva 1 saqmeze;

_ me-8 muxli dairRva 3 saqmeze;

_ me-9 muxli dairRva 2 saqmeze;

_ me-10 muxli dairRva 1 saqmeze;

_ me-11 muxli dairRva 1 saqmeze;

_ me-13 muxli dairRva 5 saqmeze;

_ me-14 muxli dairRva 2 saqmeze;

_ 34-e muxli dairRva 1 saqmeze;

_ 38-e muxli dairRva 1 saqmeze;

_ I oqmis I muxli dairRva 6 saqmeze;
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_ VII oqmis II muxli dairRva 1 saqmeze.

SeniSvna: darRvevaTa raodenoba gansxvavdeba saqmeTa raodenobisgan, rac
aixsneba imiT, rom zogierT SemTxvevaSi, sasamarTlos mier erT saqmeze dad-
genili iyo erTdroulad ramdenime muxlis darRveva.

me-2 muxli sicocxlis ufleba 4

me-3 muxli wamebis akrZalva 17

me-5 muxlis Tavisuflebisa da usafrTxoebis ufleba

I nawili (dakavebis kanoniereba) 6

me-5 muxlis Tavisuflebisa da usafrTxoebis ufleba

II nawili  (braldebis wayeneba) 2

me-5 muxlis Tavisuflebisa da usafrTxoebis ufleba

III nawili  (sasamarTlos winaSe wardgena ) 4

me-5 muxlis Tavisuflebisa da usafrTxoebis ufleba

IV nawili (sasamarTlosadmi mimarTva da

ukanono patimroba) 3

me-6 muxlis saqmis samarTliani ganxilvis ufleba

I nawili (samarTliani sasamarTlo; gonivruli vada) 17

me-6 muxlis saqmis samarTliani ganxilvis ufleba

III nawili (braldebulis uflebebi) 1

me-8 muxli piradi da ojaxuri cxovrebis

daculobis ufleba 3

me-9 muxli azris, sindisisa da religiis Tavisufleba 2

me-10 muxli azris gamoxatvis Tavisufleba 1

me-11 muxli Sekrebisa da gaerTianebis Tavisufleba 1

me-13 muxli qmediTi samarTlebrivi misagebeli 5

me-14 muxli diskriminaciis akrZalva 2

34-e muxli individualuri saCivari 1

38-e muxli saqmis ganxilva da morigebis procedura 1

I oqmis I muxli sakuTrebis dacva 6

VII oqmis sisxlis samarTlis saqmis

II muxli gasaCivrebis ufleba 1

cxrili #1

muxli dasaxeleba darRvevaTa
raodenoba
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aqedan 14 saqmeze strasburgis sasamarTlom miiCnia, rom konvenciis garkveu-
li muxlebis darRveva gamoiwvia adgilobrivi sasamarTloebis mier saqmeebis
xarvezebiT ganxilvam. kerZod:

_ me-5 muxlis III nawili dairRva 3 saqmeze;

_ me-5 muxlis IV nawili dairRva 2 saqmeze

_ me-6 muxlis I nawili dairRva 9 saqmeze;

_ me-8 muxli dairRva 1 saqmeze;

_ I oqmis I muxli dairRva 1 saqmeze;

_ VII oqmis II muxli dairRva 1 saqmeze.

SeniSvna: darRvevaTa raodenoba gansxvavdeba saqmeTa raodenobisgan, rac
aixsneba imiT, rom zogierT SemTxvevaSi, sasamarTlos mier erT saqmeze dad-
genili iyo erTdroulad ramdenime muxlis darRveva.

me-5 muxlis Tavisuflebisa da usafrTxoebis ufleba

III nawili  (sasamarTlos winaSe wardgena ) 3

me-5 muxlis Tavisuflebisa da usafrTxoebis ufleba

IV nawili  (sasamarTlosadmi mimarTva da

ukanono patimroba) 2

me-6 muxlis saqmis samarTliani ganxilvis ufleba

I nawili (samarTliani sasamarTlo;

gonivruli vada) 9

me-8 muxli piradi da ojaxuri cxovrebis

daculobis ufleba 1

I oqmis I muxli sakuTrebis dacva 1

VII oqmis sisxlis samarTlis saqmis

II muxli gasaCivrebis ufleba 1

muxli dasaxeleba darRvevaTa
raodenoba

cxrili #2
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saqmeTa dasaxelebis CamonaTvali, romelTa ganxilvisas dadginda

an ar dadginda konvenciis sxvadasxva muxlebis darRvevebi

1. asaniZe saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I nawili; me-6 mux-
lis I nawili.

2. Samaevi da 12 sxva saqarTvelosa da ruseTis winaaRmdeg _ dairRva me-3
muxli; me-13 muxli; me-5 muxlis me-2 nawili.

3. Sps `iza~ da makraxiZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I
nawili; me-13 muxli; I oqmis I muxli.

4. Sps `amat-ji~ da mebaRiSvili saqarTvelos winaaRmdeg _ dairRva me-6 mux-
lis I nawili; me-13 muxli; I oqmis I muxli.

5. donaZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

6. apostoli saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

7. davTiani saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

8. danelia saqarTvelos winaaRmdeg _ dairRva me-3 muxli; me-13 muxli.

9. gurgeniZe saqarTvelos winaaRmdeg _ dairRva me-8 muxli.

10. gldanis kongregaciis 97 wevri da oTxi sxva piri saqarTvelos winaaaR-
mdeg _ dairRva me-3 muxli; me-9 muxli; me-14 muxli.

11. goreliSvili saqarTvelos winaaRmdeg _ dairRva me-10 muxli.

12. mgelaZe saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilis
darRveva.

13. riJamaZe saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilis
darRveva.

14. safexburTo klubi „mretebi“ saqarTvelos winaaRmdeg _ dairRva me-6
muxlis I nawili.

15. facuria saqarTvelos winaaRmdeg _ dairRva me-5 muxlis III nawili.

16. oganova saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilis
darRveva.

17. gogolaZe saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilis
darRveva.

18. qiZiniZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

19. saqarTvelos leiboristuli partia saqarTvelos winaaRmdeg _ dairRva
I oqmis III muxli.

20. gigolaSvili saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I nawili.

21. galuaSvili saqarTvelos winaaRmdeg _ ar dadginda me-5 muxlis III nawi-
lis darRveva.

22. RaribaSvili saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

23. alievi saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

24. giorgi nikolaiSvili saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I
nawili; me-5 muxlis III nawili; me-5 muxlis IV nawili; me-8 muxli.
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25. ramiSvili da koxreiZe saqarTvelos winaaRmdeg _ dairRva me-3 muxli;
me-5 muxlis I nawili; me-5 muxlis IV nawili.

26. xaritonaSvili saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

27. poRosiani saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

28. jRarkava saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

29. RavTaZe saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

30. kobeliani saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

31. kviciani saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili; me-13
muxli.

32. gorgilaZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili; me-3
muxli.

33. fanjikiZe da sxvebi saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I na-
wili.

34. klaus da iuri kilaZeebi saqarTvelos winaaRmdeg _ dairRva I oqmis I mux-
li.

35. saRinaZe da sxvebi saqarTvelos winaaRmdeg _ dairRva I oqmis I muxli; me-
8 muxli; me-5 muxlis III nawili; me-5 muxlis IV nawili.

36. WiWinaZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili;  I oqmis
I muxli.

37. xaindrava da ZamaSvili saqarTvelos winaaRmdeg _ dairRva me-2 muxli.

38. cincabaZe saqarTvelos winaaRmdeg _ dairRva me-2 muxli.

39. enuqiZe da girgvliani saqarTvelos winaaRmdeg _ dairRva me-2 muxli;
38-e muxli.

40. goginaSvili saqarTvelos winaaRmdeg _ ar dadginda me-3 muxlis darRve-
va.

41. maxaraZe da sixaruliZe saqarTvelos winaaRmdeg _ dairRva me-2 muxli;
34-e muxli.

42. beqauri saqarTvelos winaaRmdeg _ ar dadginda darRveva (amoiricxa si-
idan)

43. dadiani da maCabeli saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I na-
wili.

44. xoniakina saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilisa
da I oqmis I muxlis darRveva.

45. kakabaZe saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I nawili; me-6 mux-
lis I nawili; me-6 muxli III nawili, me-11 muxli, me-7 oqmis me-2 muxli.

46. miqiaSvili saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

47. goloSvili saqarTvelos winaaRmdeg _ ar dadginda me-3 muxlis darRve-
va.

48. janiaSvili saqarTvelos winaaRmdeg _ dairRva me-5 muxlis III nawili.

49. mindaZe saqarTvelos winaaRmdeg _ dairRva me-3 muxli.
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50. dvaliSvili saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

51. jelaZe saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

52. baisuevi da anzorovi saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I
nawili da me-5 muxlis II nawili.

53. jaSi saqarTvelos winaaRmdeg _ dairRva konvenciis me-3 muxli.

54. ildani saqarTvelos winaaRmdeg _ dairRva konvenciis me-3 muxli.

55. nacvliSvili saqarTvelos winaaRmdeg _ ar dadginda konvenciis me-6 mux-
lis, 34-e muxlisa da me-7 damatebiTi oqmis me-2 muxlis darRveva.

56. aSlarba saqarTvelos winaaRmdeg _ ar dadginda konvenciis me-7 muxlis
darRveva.

57. beReluri da sxvebi saqarTvelos winaaRmdeg _ dairRva konvenciis me-3
muxli, me-9 da me-14 muxlebi.
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