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w i n a s i t y v a o b a

saqarTvelos uzenaesi sasamarTlos adamianis uflebaTa centri tradiciu-

lad ganagrZobs saqarTvelos saqmeebze strasburgis sasamarTlos ganCine-

baTa yovelwliuri krebulis gamocemas. masSi Sesulia 2012 wels ganxiluli

saqmeebi. Cveni mizania, yvela dainteresebul pirs mieces SesaZlebloba, rom

gaecnos saqarTvelos winaaRmdeg gamotanil gadawyvetilebebs.

evropis sabWos erT-erTi prioritetia efeqtiani da damoukidebeli sasamar-

Tlo sistemebis arseboba. ministrTa komitetma miiRo mravali samarTlebri-

vi instrumenti sasamarTlo sistemebis samarTlianobisa daefeqtianobis uz-

runvelyofis mizniT. evropis sabWos politika am sferoSi moicavs sasamar-

Tlos damoukideblobisa da miukerZoeblobis gaZlierebis zomebs, saqmeTa

gasaCivrebis procedurebis gasaumjobeseblad ufro srulyofil meqaniz-

mebs, sasamarTlo gadawyvetilebaTa aRsrulebis, procedurebis gamartive-

bisa da samarTlebrivi daxmarebis aRmoCenis sferoebSi. amas garda, evropis

sabWos ministrTa komiteti mxars uWers, agreTve, axali sainformacio teq-

nologiebis gamoyenebas, raTa uzrunvelyofil iqnes sasamarTlo sistemis

efeqtianoba da xarisxi.

yvela is gadawyvetileba, romelic miRebulia saqarTvelosTan mimarTebiT,

umniSvnelovanesia Cveni qveynisaTvis da saWiroa jerovani yuradRebis gamax-

vileba, radgan erovnuli sasamarTloebisaTvis ara mxolod mizanSewonili,

aramed aucilebelicaa, konvenciasTan erTad, evropuli sasamarTlos pre-

cedentuli samarTlis gamoyeneba.

 winamdebare krebulSi warmoadgenilia 13 gadawyvetileba, romelTagan 9 saq-

meze adamianis uflebaTa evropulma sasamarTlom daadgina, rom dairRva ada-

mianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciiT garantire-

buli uflebebi, 2 saqmeze miiCnia, rom ar darRveula aRniSnuli konvenciis

muxlebi, 1 saqmeze miiCnia, rom saWiro ar iyo misi arsebiTi ganxilva, xolo 1

saqmeze, konvenciis 37-e §1 (g) muxlis safuZvelze,  miiRo gadawyvetileba ga-

nacxadis gansaxilvel saqmeTa siidan amoricxvis Sesaxeb, im farglebSi, rac

es exeba konvenciis me-6 (§1) muxlis safuZvelze wamoyenebul pretenzias.



8
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebze

P R E F A C E

Human Rights Centre of the Supreme Court of Georgia published the fourth
annual edition of European Court of Human Rights judgments concerning Geor-
gia. The present publication contains the judgments delivered in 2012.

An efficient independent judicial system is one of the Council of Europe’s first
priorities and its Committee of Ministers has adopted many instruments to make
them fair and effective. Its policy includes measures to reinforce judicial inde-
pendence and impartiality, improved appeal procedures, better mechanisms for
executing court decisions, simplifying procedure and extending legal aid. It also
encourages the use of new information technologies to ensure speed effective-
ness and quality of the judicial system.

All these judgments about Georgia are to the utmost important for our country
and each of them must be treated with due attention by national courts, for it is
not only expedient, but necessary to exercise the European Court’s Case Law
together with the Convention.

The publication contains 13 judgments. Among of them the European Court of
Human Rights decided that in nine cases there were violations of the certain
articles of the Convention and only in two cases the Court established no viola-
tion of the Convention. In one case the Court upheld the Government’s prelimi-
nary objection as to abuse of the right of petition and held that it is unable to take
cognizance of the merits of the case. In one case the Court decided to strike the
application, in so far as it relates to the complaint under Article 6§1 of the Con-
vention, out of its list of cases in accordance with Article 37§1(c) of the Conven-
tion.
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maxaraZe da sixaruliZe saqarTvelos winaaRmdeg

ganacxadi #35254/07

2007 wlis 16 ivliss niko maxaraZem ganacxadiT mimarTa strasburgSi adami-
anis uflebaTa sasamarTlos, adamianis uflebaTa da ZiriTad Tavisufle-
baTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad. 2009 wlis 29 ian-
vars niko maxaraZe gardaicvala da 2009 wlis 3 ivniss misma meuRlem, dali
sixaruliZem qmris saxeliT gaagrZela procesi.

2011 wlis 22 noembers sasamarTlom ganixila ganacxadi (#35254/07) da er-
Tsulovnad daadgina, rom dairRva konvenciis me-2 da 34-e muxlebi.

saqmis faqtobrivi garemoebebi

a. Sidasaxelmwifoebrivi samarTalwarmoeba

2006 wlis 14 marts, kriminalur samyarosTan savaraudo kavSirisa da narkoti-
kebis Senaxvis savraudo faqtis gamo, danaSaulebi, gaTvaliswinebuli sisxlis
samarTlis kodeqsis 223(1)§2 da 260§2 (a) muxlebiT, daapatimres 1967 wels da-
badebuli pirveli ganmcxadebeli. 16 marts Tbilisis saqalaqo sasamarTlos
gadawyvetilebiT, mas winaswari patimroba Seefarda, ris Semdgomac moaTav-
ses qsnis #7 sapyrobileSi.

2006 wlis 17 marts pirvelma ganmcxadebelma gaasaCivra 2006 wlis 16 martis
gadawyvetileba misi dakavebis Sesaxeb da aRniSna, rom cixis mZime pirobebisa
da misi janmrTelobis kritikuli mdgomareobis gaTvaliswinebiT, winaswari
patimroba warmoadgenda gaumarTleblad mZime da zedmet RonisZiebas. aR-
niSnulis dasadastureblad ganmcxadebelma warmoadgina 2005 wlis 11 maissa
da 2006 wlis 16 marts gacemuli samedicino dokumentebi, romelTa Tanaxmad,
igi daavadebuli iyo filtvebis fibro-kavernozuli tuberkuloziT da das-
turdeboda tuberkulozis samkurnalo samoqalaqo klinikaSi - abasTumnis sa-
avadmyofoSi misi registraciis faqtiT.

2006 wlis 24 marts Tbilisis saapelacio sasamarTlom ar daakmayofila 2006
wlis 17 martiT daTariRebuli pirveli ganmcxadeblis sarCeli. samedicino sar-
Celis sapasuxod saapelacio sasamarTlom ganmarta: `warmodgenil samedici-
no dokumentebSi miTiTebulia mxolod diagnozi; ar aris warmodgenili arana-
iri dokumenti [pirveli ganmcxadebelis] janmrTelobis amJamindeli mdgoma-
reobis, an misi daavadebis saxeobisa da stadiis Sesaxeb...~. TumcaRa, saapelacio
sasamarTlom cixis administracias acnoba, rom pirveli ganmcxadebeli saWi-
roebda patimrobis Sesabamis pirobebsa da cixeSi samedicino zrunvas.

qsnis me-7 sapyrobileSi yofnis Semdgomi 11 dRis ganmavlobaSi ganmcxadeb-
lis janmrTelobis mdgomareoba mkveTrad gauaresda. kerZod, mas daewyo mwva-
ve respiratoruli ukmarisoba, aReniSneboda saxsrebis mtkivneuli SeSupe-
bebi da ver gadaadgildeboda sxvisi daxmarebis gareSe. saxalxo damcvelis
Carevis Sedegad, 2006 wlis 25 marts, ganmcxadebeli gadaiyvanes iusticiis sa-
ministros sasjelaRsrulebis departamentis samedicino dawesebulebaSi
(`cixis Zveli saavadmyofo~).
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cixis saavadmyofoSi yofnis mxolod ori dRis Semdeg, 2006 wlis 27 marts, pir-
veli ganmcxadebeli daabrunes qsnis #7 sapyrobileSi, sadac misi janmrTe-
lobis mdgomareoba mkveTrad gauaresda. aRniSnulidan gamomdinare, 2006 wlis
30 marts igi kvlav gadaiyvanes cixis saavadmyofos intensiuri Terapiis gan-
yofilebaSi, sadac igi Tavdapirvelad iyo moTavsebuli.

2006 wlis 24 ivliss Tbilisis saqalaqo sasamarTlom pirveli ganmcxadebeli
gaasamarTla braldebis saxiT wardgenili danaSaulebisaTvis. mas miesaja Ta-
visuflebis aRkveTa Svidi wlis vadiT.

2006 wlis 22 da 24 agvistos werilebiT iusticiis saministrom aRiara, rom eq-
spertizis erovnuli biuros (`eeb~) mier 2006 wlis 1-li maisidan 20 ivnisamde
Catarebuli samedicino eqspertizis Tanaxmad dadginda, rom pirveli ganmcxa-
debeli daavadebuli iyo multirezistentuli fibro-kavernozuli tuberku-
lozis Ria formiT da imyofeboda inflitraciisa da dekompensaciis stadia-
Si; filtvebSi mimdinareobda hemoragiis procesi.

damatebiT, eqspertizis Sedegebma uCvena, rom pirveli ganmcxadebeli infi-
cirebuli iyo C hepatitis virusiT da awuxebda rigi kardialuri da neirosen-
soruli mZime moSlilobebi. zemoaRniSnul werilebSi agreTve aRniSnulia,
rom 2006 w. 4 aprilidan pirveli ganmcxadebeli sargeblobda DOTS (pirdapir
kontrolirebadi mkurnaloba, mokle kursi _ jandacvis msoflio organiza-
ciis mier rekomendebuli mkurnalobis strategia tuberkulozis aRmoCenisa
da mkurnalobis mizniT) programis farglebSi danergili mkurnalobis kur-
siT.

2006 wlis 12 dekembers Tbilisis saapelacio sasamarTlom ZalaSi datova 2006
w. 24 ivliss pirveli ganmcxadeblis mimarT gamotanili ganaCeni. 2007 wlis 10
aprils uzenaesma sasamarTlom dauSveblad cno sakasacio sarCeli.

miuxedavad imisa, rom ganmcxadebeli, damoukidebeli samedicino eqsperti
da saxalxo damcvelis warmomadgeneli _ yvela erTxmad, mravaljer iTxovda
samedicino dawesebulebaSi avadmyofis gadayvanas, sadac mas aRmouCendnen
Sesabamis mkurnalobas, sasamarTlom arc erTxel ar gaiziara maTi Suamdgom-
lobebi.

2008 wlis 8 dekembers Tbilisis saapelacio sasamarTlom zepiri mosmeniT ga-
nixila ganmcxadeblis sarCeli 2008 wlis 30 ivlisiT daTariRebul gadawyve-
tilebasTan dakavSirebiT. sasamarTloze mowveulma eqspertma daadastura
ganmcxadeblis janmrTelobis mZime mdgomareoba da ganacxada, rom misi mkur-
naloba sapyrobileSi uSedego iyo Sesabamisi medikamentebis arqonis gamo. eq-
spertma agreTve dasZina, rom ganmcxadebels esaWiroeboda specialuri kve-
ba, sufTa haeri da gamoTqva varaudi, rom sapyrobilis gareT arsebobda gar-
kveuli Sansi tuberkulozis aRniSnuli formis samkurnalod. saapelacio sa-
samarTlom mousmina sasjelaRsrulebis sistemis warmomadgenels, romelmac
warmoadgina sapyrobileSi ganmcxadeblis mkurnali eqimis, T.j.-s mier 2008
wlis 1-l dekembers gacemuli cnoba. aRniSnuli dokumentis Tanaxmad, 2008
wlis 22 ivnisidan ganmcxadebeli uzrunvelyofili iyo dauzustebeli SLD-s
kombinaciiT, romelTa winaaRmdegac tuberkulozi inarCunebda mgrZnobelo-
bas. sasamarTlo sxdomisas sxvadasxva mxaris dakiTxviT gairkva, rom ganmcxa-
debels germaniidan Camotanili medikamentebiT mxolod misi ojaxi uzrun-
velyofda.
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2008 wlis 1-li dekembris samedicino cnobaze dayrdnobiT, 2008 wlis 8 dekem-
bris gadawyvetilebiT Tbilisis saapelacio sasamarTlom usafuZvlobis ga-
mo uaryo ganmcxadeblis mier 2008 wlis 30 ivlisis gadawyvetilebis winaaR-
mdeg Setanili sarCeli.

2008 wlis 9 dekembers pirvelma ganmcxadebelma SimSiloba Sewyvita.

samedicino istoriis Tanaxmad, 2009 wlis ianvris dasawyisidan cixis adminis-
traciis mier, misi mdgomareobis Sesabamisi dietiT aruzrunvelyofis gamo,
ganmcxadebelma uari ganacxada PAS-is, cikloserinisa da ojaxis mier miwo-
debuli SLD-is miRebaze. 2009 wlis 20 ianvars aRniSnuli problemis Sesaxeb
saxalxo damcvelis aparatma ukmayofileba gamoxata cixis administraciis mi-
marT.

imave dRes, 2009 wlis 20 ianvars, janmrTelobis mdgomareobis mkveTri gaua-
resebis gamo, ganmcxadebeli moaTavses cixis axali saavadmyofos intensiuri
Terapiis ganyofilebaSi. aRniSnulis miuxedavad, ganmcxadeblis mdgomareo-
ba damZimda da 2009 wlis 29 ianvars, SuaRamisas, gardaicvala.

b. sasamarTlomde ganxorcielebuli saproceso RonisZiebebi

sasamarTlos reglamentis 39-e muxlis Sesabamisad, 2008 w. 24 oqtombers gan-
mcxadebelma mTavrobas mosTxova tuberkulozis samkurnalo specializebul
samedicino dawesebulebaSi gadayvana, Sesabamisi mkurnalobiT uzrunvelyo-
fa da mkurnalobis ganmavlobaSi sasjelis moxdis SeCereba.

2008 wlis 10 noembers sasamarTlos palatis prezidentma nawilobriv daakma-
yofila zemoaRniSnuli moTxovna da mTavrobas mosTxova pirveli ganmcxa-
deblis tuberkulozis Sesabamisi mkurnalobiT uzrunvelmyofel speciali-
zebul samedicino dawesebulebaSi gadayvana. aRniSnuli RonisZieba ZalaSi
rCeboda Semdgom Setyobinebamde. vinaidan mocemuli momentisaTvis saqmis
masalebidan ar irkveoda, rom Tbilisis saapelacio sasamarTlos 2008 wlis 25
seqtembris gadawyvetileba kanonier ZalaSi iyo Sesuli, palatis preziden-
tma mTavrobas misi aRsrulebis uzrunvelyofisken mouwoda. SemdgomSi mTav-
robas eTxova, 2008 wlis 1 dekembrisaTvis moemzadebina angariSi miTiTebuli
samedicino RonisZiebebis gatarebis Sesaxeb.

2008 wlis 1 dekembris weriliT mTavrobam sasamarTlos miawoda 2008 wlis 31
oqtombrisa da 7 noembris samedicino rekomendaciebi, raTa daedasturebina
2008 wlis 25 seqtembris sasamarTlo gadawyvetilebis aRsrulebis faqti.

pirveli ganmcxadeblis tuberkulozis specializebul samedicino dawese-
bulebaSi gadayvanasTan dakavSirebiT, mTavrobam ganacxada, rom Semdeg mi-
zezTa gamo, aRniSnuli ar warmoadgenda aucileblobas: pirvel rigSi _ 2008
wlis 27 noembers ganmcxadebeli gadayvanil iqna cixis axal saavadmyofoSi,
sadac arsebuli pirobebi ar Camouvardeboda samoqalaqo profilis tuber-
kulozis samkurnalo klinikis pirobebs. meore mxriv, im SemTxvevaSic ki, Tu
ganmcxadebels miecemoda sapyrobilis farglebs gareT mkurnalobis ufle-
ba, nebismier SemTxvevaSi igi ganxorcieldeboda DOTS programis farglebSi,
romelic misTvis sapyrobileSic iyo xelmisawvdomi.

mTavrobam ganacxada, rom SLD-is deficiti warmoadgenda saerTo farmacev-
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tul problemas erovnul doneze da aRniSnuli ar unda dabraleboda mxolod
sapyrobiles. man piroba dado, rom rogorc ki qveynis farmacevtul bazarze
tuberkulozis sawinaaRmdego medikamentebi _ ofloqsacini, PAS da ciklo-
serini xelmisawvdomi gaxdeboda, isini dauyovnebliv miewodeboda ganmcxa-
debels. amavdroulad, mTavrobam ufleba darTo ganmcxadeblis ojaxs, mis-
Tvis medikamentebi sapyrobileSi Seegzavna.

iusticiis ministrisadmi mimarTul 2009 wlis 27 ianvris werilSi saxalxo dam-
cvelma SeSfoTeba gamoxata pirveli ganmcxadeblis specializebul samedi-
cino dawesebulebaSi argadayvanis gamo, miuxedavad 2008 wlis 10 noembers ev-
rosasamarTlos mier dakisrebuli droebiTi RonisZiebisa; ministrs eTxova
aRniSnuli RonisZiebis dauyovnebliv Sesruleba.

sasamarTlos Sefaseba

I. konvenciis me-2 da me-3 muxlebis savaraudo darRveva

ganmcxadeblebi Ciodnen, rom konvenciis me-2 da me-3 muxlebis moTxovnaTa
sawinaaRmdegod, mopasuxe saxelmwifom ver uzrunvelyo pirveli ganmcxadeb-
lis janmrTelobis, fsiqikuri keTildReobisa da sicocxlis dacva.

a. mTavrobis argumentebi

mTavrobam ganacxada, rom pirveli ganmcxadeblis gardacvaleba ar unda See-
racxos saxelmwifos, vinaidan Sesabamisma uwyebebma uzrunvelyves igi im dro-
isaTvis qveyanaSi xelmisawvdomi yvelanairi samedicino daxmarebiT. man ase-
ve dasZina, rom cixis samedicino personalma msjavrdebulis daavadebis _  tu-
berkulozis winaaRmdeg sabrZolvelad gamoiyena yvelanairi zoma da, aqedan
gamomdinare, misi gardacvaleba ar SeiZleba warmoadgendes samedicino dau-
devrobis Sedegs.

pirveli ganmcxadeblis samedicino istoriis amonaridebis Tanaxmad, igi aR-
ricxvaze iyo tuberkulozis samkurnalo sxvadasxva samoqalaqo profilis
klinikaSi, saqarTvelosa da ukrainaSi, razec mTavrobam aRniSna, rom igi tu-
berkuloziT cixeSi ar daavadebula, piriqiT, 2006 wlis 16 marts, mis winaaR-
mdeg sisxlis samarTlis saqmis aRZvramde, pirveli ganmcxadebeli 16 wlis gan-
mavlobaSi iyo tuberkuloziT daavadebuli; sapyrobileSi ganTavsebis dro-
isaTvis, daavadeba ukve infiltraciisa da dekompensaciis saSiS stadiaSi iyo
gadasuli.

da bolos, imis dasadastureblad, rom pirveli ganmcxadeblis gardacvaleba
ar warmoadgenda samedicino daudevrobis Sedegs, mTavrobam agreTve warmo-
adgina sapyrobileSi ganmcxadeblis mkurnali eqimis T.j.-s 2010 wlis 16 apri-
lis axsna-ganmarteba. yvela samedicino testis, Sesabamis samedicino perso-
nalTan konsultaciebisa da cixis saavadmyofoSi ganmcxadeblisTvis daniS-
nuli medikamentebis sxvadasxva dozis Sesaxeb detaluri informaciis war-
modgenis Semdeg eqimma ganacxada, rom ganmcxadeblis gardacvalebis Ziri-
Tad mizezs warmoadgenda mis mier samjer SimSilobis gamocxadeba da SLD me-
dikamentebis miRebaze uaris Tqma da ara _ samedicino gulgriloba. eqimma
agreTve dasZina, rom: `sapyrobileSi [ganmcxadebeli] uzrunvelyofili iyo
Sesabamisi mkurnalobiT SLD-s medikamentebis meSveobiT, romlebic inarCu-
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1 Gagiu v. Romania, no.63258/00, §54, 24 February 2009; and Geppa v. Russia, no.8532/06, §74, 3 February 2011.
2 Naumenko v. Ukraine, no.42023/98, §112, 10 February 2004; and Dzieciak v. Poland, no.77766/01, §91, 9.12.2008
3 Ta�s v. France, no.39922/03, §98, 1 June 2006; and Huylu v. Turkey, no.52955/99, §58, 16 November 2006.
4 Farbtuhs v. Latvia, no.4672/02, §57, 2 December 2004; and Khudobin v. Russia, no.59696/00, §84, ECHR 2006-XII.
5 Kats and Others v. Ukraine , no.29971/04, §104, 18 December 2008.
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nebdnen mgrZnobelobas tuberkulozis arsebuli formis mimarT mxolod oTxi
Tvis ganmavlobaSi. amitom, tuberkulozis multirezistentuli formis efeq-
turi mkurnalobis mokle periodis gamo, mkurnalobis kursis dros, SeuZle-
beli iyo dadebiTi Sedegis gaTvaliswineba. aRniSnuli oTxi Tvis Semdgom gan-
mcxadebelma misive surviliT Sewyvita medikamentebis miReba da daiwyo Sim-
Siloba, ramac gamoiwvia misi mdgomareobis mkveTri gauareseba...~

b. ganmcxadeblis argumentebi

pasuxad, meore ganmcxadebelma, yovelgvari axali argumentis an damatebiTi
mtkicebulebis gareSe, ubralod ganmarta, rom misi meuRle gardaicvala sap-
yrobileSi Sesabamisi samedicino mzrunvelobis naklebobis gamo. man agreT-
ve dasZina, rom misi meuRlis gadawyvetileba SimSilobis dawyebis Sesaxeb ukav-
Sirdeboda saxelmwifos mier tuberkulozis sawinaaRmdego aucilebeli mkur-
nalobis Cautareblobas. kerZod, igi droulad unda yofiliyo gadayvanili
tuberkulozis samkurnalo samoqalaqo klinikaSi.

g. sasamarTlos Sefaseba

aRniSnuli saqmis garemoebebis, kerZod, pirveli ganmcxadeblis tuberkulo-
ziT gardacvalebis gaTvaliswinebiT, sasamarTlo, konvenciis me-2 muxlis Se-
sabamisad, pirvel rigSi ganixilavs pretenzias sapyrobileSi Sesabamisi same-
dicino mkurnalobis ararsebobis Taobaze.1  aRniSnulis Semdgom ki gairkveva
konvenciis me-3 muxlis safuZvelze wamoyenebuli pretenziebis damatebiTi
ganxilvis saWiroeba.

(a) konvenciis me-2 muxlidan gamomdinare zogadi principebi

konvenciis me-2 muxliT garantirebuli dacvis mniSvnelobidan gamomdinare,
Tavisuflebis aRkveTis Sesaxeb gadawyvetileba sasamarTlom unda miiRos gan-
sakuTrebuli sifrTxiliT da gaTvaliswinebuli unda iqnes aramxolod saxel-
mwifo moxeleebis qmedeba, aramed _ arsebuli viTarebac. sapyrobileSi mo-
Tavsebuli pirebi imyofebian mowyvlad poziciaSi da mTavroba valdebulia,
daicvas isini, kerZod: mTavroba valdebulia, daicvas TavisuflebaaRkveTil
pirTa janmrTeloba da keTildReoba.2  sapyrobileSi myof pirTa sicocxlis
dacva aseve gulisxmobs saxelmwifos valdebulebas maTi sicocxlis dacvis-
Tvis aucilebeli samedicino daxmarebiT uzrunvelyofis Sesaxeb.3

amasTanave, saxelmwifo pasuxismgebelia TavisuflebaaRkveTil pirTa mkur-
nalobaze. Tavisuflebis aRkveTis adgilebSi piris janmrTelobis mdgomare-
obis mkveTri gauareseba aucileblad warmoSobs seriozul eWvs dawesebule-
baSi arsebuli samedicino mkurnalobis adekvaturobis Sesaxeb.4  amrigad, pa-
timris janmrTelobis mdgomareobis gamo gardacvalebis SemTxvevaSi saxel-
mwifom unda warmoadginos Sesabamisi ganmarteba rogorc gardacvalebis mi-
zezebis, ise am pirisTvis gardacvalebamde daniSnuli samedicino mkurnalo-
bis Sesaxeb.5
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6 Tarariyeva v. Russia, no.4353/03, §74, 85 and 87, ECHR 2006-XV.
7 Vo v. France [GC], no.53924/00, §89, ECHR 2004-VIII; and Calvelli and Ciglio v. Italy [GC], no.32967/96, §49.
8 Glass v. the United Kingdom , no.61827/00, §71, ECHR 2004-II.
9 Tsintsabadze v. Georgia, no.35403/06, §95, 15 February 2011.
10 I.T. v. Romania (dec.), no.40155/02, 24 November 2005, and, Melnik, §105; and Hummatov, §108.

damatebiT, konvenciis me-2 muxliT gaTvaliswinebuli pozitiuri valdebu-
lebebi saxelmwifosgan moiTxovs regulaciebis SemuSavebas, romlebiTac ro-
gorc samoqalaqo profilis, ise cixis saavadmyofoebi valdebulni iqnebian,
miiRon Sesabamisi zomebi pacientTa sicocxlis dasacavad.6  aRniSnuli moiT-
xovs efeqturi da damoukidebeli sasamarTlo sistemis Camoyalibebas, raTa
pacientis gardacvalebis SemTxvevaSi dadgindes amis samedicino mizezebi da
dadges pasuxismgeblobis sakiTxi.7  rodesac saavadmyofo warmoadgens saxel-
mwifo dawesebulebas, misi samedicino personalis qmedebam da umoqmedobam,
SesaZloa, konvenciis Tanaxmad, gamoiwvios mopasuxe saxelmwifos pasuxismgeb-
lobis sakiTxis dayeneba.8

(b) aRniSnuli principebis gamoyeneba winamdebare saqmeSi

sasamarTlo aRniSnavs, rom pirveli ganmcxadebeli gardaicvala sapyrobi-
leSi filtvis tuberkuloziT. imis dadgenis mizniT, Seasrula Tu ara mopasu-
xe saxelmwifom konvenciis me-2 muxliT gaTvaliswinebuli sicocxlis dac-
vis valdebuleba, sasamarTlom unda ganixilos, droulad da keTilsindisie-
rad miiRes Tu ara erovnulma uwyebebma yvela SesaZlo zoma fataluri Sede-
gis Tavidan asacileblad. meore aranakleb mniSvnelovani sakiTxia, warmoad-
gina Tu ara sakmarisi argumentebi mopasuxe saxelmwifom cixeSi ganmcxadeb-
lis gardacvalebis mizezebis Sesaxeb.9

i. miiRo Tu ara saxelmwifom yvela gonivruli zoma sapyrobileSi ganmcxa-
deblis efeqturi mkurnalobisaTvis

sasamarTlos pirveli SeniSvna iyo is, rom mocemul saqmeSi pirveli ganmcxa-
deblis tuberkuloziT daavadeba ar aris saqarTvelos cixeebSi misi yofnis
Sedegi da ar unda Seeracxos saxelmwifos.10  sinamdvileSi sisxlis samarTlis
saqmis aRZvrisa da sapyrobileSi moTavsebis momentisTvis, ganmcxadebeli tu-
berkuloziT ukve daavadebuli iyo 16 wlis ganmavlobaSi. agreTve, samedici-
no dokumentebi ar miuTiTebs imaze, rom tuberkulozis Cveulebrivi baci-
lis multirezistentul bacilad mutacia, romelic xSirad gamowveulia sa-
medicino xarvezebiT, sapyrobileSi moxda.

sasamarTlo aseve aRniSnavs, rom rodesac cixis xelmZRvanelobam ganmcxa-
deblis janmrTelobis mdgomareobis gauareseba SeniSna, igi maleve iqna ga-
dayvanili cixis Zvel saavadmyofoSi. aseve, SeuZlebelia im faqtis ugulebel-
yofa, rom rogorc ukve mTavrobis mier aRiniSna, patimrobis mTliani perio-
dis ganmavlobaSi avadmyofma Cveulebriv sapyrobileSi mxolod 11 dRe gaa-
tara, sicocxlis danarCeni periodi ki cixis samedicino dawesebulebaSi im-
yofeboda. sasamarTlom safuZvlianad Seiswavla ganmcxadeblis samedicino
istoria da daaskvna, rom samedicino dawesebulebebSi yofnis dros mis mdgo-
mareobas regularulad amowmebdnen sxvadasxva eqimebi, Cautarda sxvadasxva
saxis skriningi da laboratoriuli analizebi, eZleoda sazogadod miRebuli
tuberkulozis sawinaaRmdego medikamentebi DOTS-is mkurnalobis progra-
mis farglebSi, daniSnuli hqonda misi mdgomareobis Sesabamisi dieta, anti-
oqsidanturi medikamentebi, vitaminebi, utardeboda sisxlis gadasxma da a.S.
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11 Holomiov v. Moldova, no.30649/05, §115, 7 November 2006.
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Sesabamisad, SeuZlebelia iTqvas, rom mopasuxe saxelmwifom avadmyofi gan-
mcxadebeli uyuradRebod datova. Tumca, rCeba kiTxva, efeqturi aRmoCnda
Tu ara saxelmwifos mier gaweuli mkurnaloba, sxva sityvebiT rom iTqvas, iyo
Tu ara ganmcxadeblisaTvis cixis administraciis mier Catarebuli mkurna-
loba misi mdgomareobis adekvaturi.11  marTlac, warmodgenili ganacxadis Zi-
riTadi arsi mdgomareobs ara zogadad, samedicino mkurnalobis Cautareb-
lobaSi, aramed _ specifikuri tipis daavadebis, kerZod, medikamentebis mi-
marT metad mdgradi tuberkulozis adekvaturi mkurnalobis savaraudo nak-
lebobaSi, ramac ganmcxadeblis sikvdili gamoiwvia. sasamarTlo iTvaliswi-
nebs im faqts, rom adekvaturi samedicino mkurnalobis gansazRvra yovel-
Tvis rTul sakiTxs warmoadgens. zogadad, aRniSnul sakiTxTan mimarTebiT,
sasamarTlo sakmaod moqnili unda iyos, raTa gansazRvros janmrTelobis dac-
vis saWiro standarti, rac unda akmayofilebdes patimrobis legitimur moT-
xovnebs, Tumca, amavdroulad, uzrunvelyofili unda iqnes adamianis Rirse-
bis dacva da saxelmwifos mxridan sakuTari movaleobebis Sesruleba yovel
konkretul SemTxvevaSi.12

saxelmZRvanelo principebis gaTvaliswinebiT, sasamarTlo aRniSnavs, rom me-
dikamentebis mimarT metad mdgradi tuberkulozis efeqturi mkurnaloba
warmoadgens specifikur da kompleqsur samedicino process, romelic da-
mokidebulia, sul mcire, sami ZiriTadi elementis arsebobaze, kerZod:

i. saTanadod aRWurvil baqteriologiur laboratoriebze SeuzRudavi
daSveba, rac saTanado specifikur testebze dayrdnobiT (damuSaveba,
kultura da mgrZnobeloba) ganapirobebs adreul da zust diagnozs, ra-
Ta SeZlebisdagvarad swrafad ganxorcieldes Sesabamisi _ meore rigis
anti-tuberkulozuri medikamentebiT mkurnalobis dawyeba;

ii. maragSi meore rigis medikamentebis eqvsive klasis arseboba, raTa uzrun-
velyofili iyos individualuri pacientisaTvis nebismieri saxis mkurna-
lobis Catareba; da

iii. eqimebs, romlebsac evalebaT Sesabamisi SLD medikamentebis daniSvna, un-
da gaaCndeT medikamentebis mimarT metad mdgradi tuberkulozis mkur-
nalobis saTanado gamocdileba, raTa uzrunvelyon mkurnalobis kom-
pleqsuri da mravalmxrivi procesis monitoringi.

rac Seexeba medikamentebis mimarT metad mdgradi tuberkulozis mkurnalo-
bisaTvis saWiro pirvel elements, sasamarTlo aRniSnavs, rom 2006 wlis 26
ivnisisTvis Sesabamisi uwyebebisaTvis ukve cnobili iyo, rom ganmcxadeblis
koxis baqteria Seuvali aRmoCnda tuberkulozis sawinaaRmdego pirveli ri-
gis medikamentebis mimarT da Sesabamisad, aRniSnuli medikamentebiT misi gan-
kurneba SeuZlebeli iyo. aqedan gamomdinare, saTanado uwyebebs dauyovneb-
liv unda CaetarebinaT mgrZnobelobis laboratoriuli testebi, raTa See-
mowmebinaT avadmyofis mikobaqteriis mgrZnobeloba SLD medikamentebis mi-
marT. Tumca, ganmcxadeblis avadmyofobis istoriis Tanaxmad, pirveli amgva-
ri testi mxolod erTi wlis Semdeg _ 2007 wlis 24 seqtembers Catarda. mTav-
robas ar warmoudgenia aRniSnuli testis Cautareblobis ase xangrZlivad da-
yovnebis raime gamamarTlebeli mizezi, romelic sasicocxlod mniSvnelova-
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ni iyo zusti diagnostirebisa da pacientisaTvis Semdgomi individualuri sa-
medicino daniSnulebis SerCevisaTvis.

mgrZnobelobis testis mniSvneloba efeqturi mkurnalobis dasawyebad kidev
ufro SesamCnevi xdeba im faqtis gaTvaliswinebiT, rom testis Sedegebi dama-
imedebeli aRmoCnda, radgan dadginda pacientis mikobaqteriis mgrZnobelo-
ba ori saxis SLD-s _ cikloserinisa da PAS-is mimarT. eqimma, romelic paci-
ents cixeSi mkurnalobda, formalurad dauniSna kidec mas am medikamentebis
dRiuri doza 2007 w. 8 oqtombers, Tumca daniSnuli mkurnaloba maSinve ar
dawyebula, savaraudod, qveyanaSi aRniSnuli medikamentebis deficitis gamo.
mxolod Svidi Tvis Semdeg, 2008 wlis ivnisSi, daiwyo ganmcxadebelma aRniS-
nuli SLD medikamentebis miReba. sasamarTlo kidev erTxel aRniSnavs, rom im
SemTxvevaSi, rodesac saWiro medikamentebi xelmisawvdomi ar aris, rodesac
farmacevtuli deficiti avadmyofis janmrTelobis mdgomareobis pirdapir
gauaresebas iwvevs, uzrunvelyofili unda iyos yvela saxis Sesabamisi same-
dicino daxmarebis gaweva.13

rac Seexeba sakiTxs, flobda Tu ara ganmcxadeblis mkurnalobaze pasuxis-
mgebeli samedicino personali eqspertizis saWiro daskvnas medikamentebis
mimarT metad mdgradi tuberkulozis mkurnalobis Sesaxeb, rac efeqturi
mkurnalobis erT-erTi Semadgeneli nawilia, pasuxi uaryofiTia. amgvarad,
mTavroba aRiarebs, rom Sesabamisi programa, romelic eqimebisa da meddebis
specialur winaswar trenings moicavda, mxolod 2009 wlis aprilSi dainerga
cixis axal saavadmyofoSi, ese igi, ganmcxadeblis sikvdilidan sami Tvis Sem-
deg. sxva sityvebiT, ganmcxadeblis mkurnalobisas samedicino personali ver
iqneboda saWiro unar-CvevebiT aRWurvili. Tumca, dReisaTvis cixis xel-
mZRvanelobis mier ukve aRiarebuli da cnobili faqtia, rom medikamentebis
mimarT metad mdgradi tuberkulozis kompleqsuri samedicino mkurnaloba
adekvaturi codniT aRWurvili medikosebis mxridan uwyvet meTvalyureo-
bas moiTxovs, xolo aseTi meTvalyureobis gareSe meore rigis medikamente-
bis miRebam SesaZloa, ufro meti ziani gamoiwvios, vidre _ sasikeTo cvlile-
ba. amgvarad, sasamarTlo aRniSnavs, rom aseTi saxis medikamentebi metad toq-
sikuria da SesaZloa, gamoiwvios mTeli rigi gverdiTi movlenebi, maT Soris _
hepatiti, depresia, halucinaciebi da sxva saxis fsiqikuri aSliloba. Sesaba-
misad, Zalian mniSvnelovania, rom medikosebi, romelTa meTvalyureobis qve-
Sac mimdinareobs mkurnaloba, iyvnen saTanado gamocdilebiT aRWurvilni,
flobdnen informacias risk faqtorebis Sesaxeb da miiRon Sesabamisi zomebi
maTi Semcirebis mizniT.

rac Seexeba mTavrobis arguments pirveli ganmcxadeblis mier SimSilobis ga-
mocxadebis Taobaze, sasamarTlo adasturebs, rom im SemTxvevaSi Tu dakave-
buli piris janmrTelobis mdgomareoba gamowveulia mis mier gamocxadebu-
li SimSilobiT da/an mkurnalobis miRebaze uaris TqmiT, SeuZlebelia jan-
mrTelobis gauaresebaSi mTavrobis avtomaturad dadanaSauleba. Tumca, sa-
samarTlo, iziarebs ra msoflio samedicino asociaciis (WMA) mier 1991 wlis
noemberSi 43-e msoflio samedicino asambleaze miRebul da 2006 wlis oqtom-
berSi WMA-s 57-e generalur asambleaze Sesworebul `maltis deklaracias
SimSilobis Sesaxeb~, miiCnevs, rom amgvar rTul situaciaSi cixis xelmZRva-
neloba ver iqneba srulad gaTavisuflebuli sakuTari pozitiuri valdebu-
lebisgan da pasiurad ver daakvirdeba patimris SimSiliT sikvdils.

13 Pitalev v. Russia, no.34393/03, §57, 30 July 2009; and Mirilashvili v. Russia (dec.), no.6293/04, 10 July 2007.
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15 Akhmetov v. Russia, no.37463/04, §81, 1 April 2010.
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kerZod, imis gaTvaliswinebiT, Tu ramdenad seriozulia patimris gadawyve-
tileba SimSilobis dawyebis Taobaze, cixis samedicino personali valdebu-
lia, sruli informacia miawodos patimars im samedicino Sedegebis Sesaxeb,
rac SesaZloa SimSilobam gamoiwvios. samedicino personali aseve valdebu-
lia, Seamowmos, namdvilad nebayoflobiTia Tu ara gadawyvetileba SimSilo-
bis dawyebis Sesaxeb, xom ar aris igi patimris fsiqikuri mdgomareobis gaua-
resebiT, anda gareSe zewoliT gamowveuli. aranakleb mniSvnelovania, SimSi-
lobis dros SenarCunebul iqnes komunikacia medikosebsa da pacients Soris,
ra drosac medikosebi yoveldRiurad Seamowmeben, ramdenad Zlieria patim-
ris survili, uari Tqvas sakvebis miRebaze. sasamarTlos azriT, aseve sayu-
radReboa, dadgindes patimris protestis namdvili mizezebi da realuri gan-
zraxva. im SemTxvevaSi Tu aRniSnuli mizezebi da ganzraxva ar aris axirebuli
da ucnauri, aramed, piriqiT, amxels seriozul samedicino darRvevebs, kom-
petenturma uwyebebma dauyovnebliv unda daiwyon molaparakeba moSimSiles-
Tan problemis mogvarebis mizniT, ra Tqma unda, patimrobis legitimuri Sez-
Rudvebis gaTvaliswinebiT.

warmodgenili saqmis garemoebebisa da ganmcxadeblis samedicino istoriis
gaTvaliswinebiT, sasamarTlo damakmayofileblad miiCnevs im faqts, rom ci-
xis saavadmyofos medikosebma Tavdapirvelad gaafrTxiles ganmcxadebeli
im savalalo Sedegebisa da janmrTelobis gauaresebis Sesaxeb, rasac SimSi-
loba gamoiwvevda, xolo Semdeg isini yoveldRiurad ganagrZobdnen patim-
risTvis aRniSnulis Sexsenebas. Tumca, pacientis samedicino istoriidan sa-
samarTlosaTvis Zneli gasarCevia, samedicino personali cdilobda Tu ara
daedgina, xom ar ukavSirdeboda pacientis qceva, magaliTad, SLD-s miRebiT
gamowveul fsiqikur aSlilobas. aRniSnulis dasadgenad ki saWiro iyo, Cata-
rebuliyo fsiqologiuri an fsiqiatriuli gamokvleva. rac Seexeba mis mier
2008 wlis noemberSi gamocxadebul meore SimSilobas, amis ZiriTadi mizezi
mdgomareobda imaSi, rom cixis xelmZRvaneloba ar asrulebda medikosTa 2008
wlis 31 otombrisa da 7 noembris rekomendaciebs avadmyofis specializebul,
tuberkulozis samkurnalo dawesebulebaSi gadayvanis Sesaxeb. aRniSnulidan
gamomdinare, sasamarTlo miiCnevs, rom ganmcxadeblis mier gamoTqmuli pro-
testis mizezebi dakavSirebuli iyo samedicino sferos eqspertebis mier mis-
Tvis gansazRvrul zomebTan da, Sesabamisad, es mizezebi axirebulad an ucna-
urad ver CaiTvleba. piriqiT, es araadekvaturi samedicino daxmarebis dama-
tebiTi dasabuTebaa, rodesac cixis xelmZRvaneloba uars ambobs kvalifici-
uri samedicino rekomendaciis Sesrulebaze.14  aRsaniSnavia, rom mocemuli
momentisaTvis ori samoqalaqo profilis saavadmyofo _ filtvis daavadeba-
Ta erovnuli centri da abasTumnis saavadmyofo warmoadgenda specialize-
bul samedicino dawesebulebebs, sadac mimdinareobda Sesabamisi mkurnalo-
bis programa. Sesabamisad, medikamentebis mimarT metad mdgradi tuberkulo-
zis mkurnalobis mizniT am dawesebulebebis gamoyeneba savsebiT SesaZlebe-
li iyo.

aRniSnulidan gamomdinare, sasamarTlo dauSvebel faqtad miiCnevs imas, rom
mTavrobam ar mimarTa miTiTebul specializebul saavadmyofoebs.15

da bolos, imis gaTvaliswinebiT, rom konvenciis Tanaxmad, gansakuTrebul
situaciaSi SesaZlebelia, moTxovnil iqnes mZimed avadmyofi patimris piro-
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biT gaTavisufleba,16  sasamarTlos ar SeuZlia, ar Seexos ganmcxadeblis sas-
jelis moxdis gadavadebasTan dakavSirebiT erovnuli sasamarTloebis mier
dakavebul pozicias. sasamarTlo SeniSnavs, rom tuberkulozis is tipi, ri-
Tac ganmcxadebeli iyo daavadebuli, qmnida misi pirobiTi gaTavisuflebis
safuZvels Semdgomi mkurnalobis mizniT. cxadia, rom aRniSnuli garemoeba
ar warmoadgenda absolutur safuZvels patimrobidan gaTavisuflebisaTvis
da sasamarTloebma Zalaufleba sakuTari Sexedulebisamebr gamoiyenes.

Tumca, sasamarTlo aRniSnavs, rom adgilobrivi gadawyvetilebebi saTanadod
ar iTvaliswinebda avadmyofis janmrTelobis mdgomareobis Tavsebadobas mi-
si patimrobis gangrZobadobis Sesabamis elementebTan. amgvarad, sasamar-
Tlos miaCnia, rom rogorc Tbilisis saqalaqo, ise saapelacio sasamarTlo-
ebma Tvali daxuWes ganmcxadeblis gansakuTrebiT mZime mdgomareobaze, ro-
melic, kvalificiuri samedicino eqspertebis SefasebiT, cixis pirobebSi ki-
dev ufro uaresdeboda. amasTan, cixeSi aRmoCenili samedicino daxmareba uZ-
luri aRmoCnda patimris tuberkulozis winaaRmdeg.17  erovnulma sasamarTlo-
ebma aseve ar ganixiles patimrobis gagrZelebis mizanSewonilobis sakiTxi,
sxva saxis legitimuri pirobebis gaTvaliswinebiT. miuxedavad imisa, rom mTav-
roba sakuTar mimoxilvebSi acxadebda, rom ganmcxadeblis gaTavisufleba Se-
uZlebeli iyo, radgan igi sazogadoebisaTvis did safrTxes warmoadgenda da
amasTan, mas bralad edeboda cixis garkveuli wesebis darRveva, sasamarTlo
SeniSnavs, rom zemoxsenebuli mizezebi erovnul sasamarTloebs ar dausaxe-
lebiaT miRebul gadawyvetilebSi. Sesabamisad, sasamarTlo ver miiRebs mTav-
robis argumentebs, romlebic mis winaSe mimdinare proceduris farglebSi
iqna moyvanili.18

ii. warmoadgina Tu ara saxelmwifom sakmarisad damajerebeli argumen-
tacia pirveli ganmcxadeblis cixeSi gardacvalebis Taobaze

sasamarTlo SeSfoTebulia imis gamo, rom, rogorc mTavrobis mier warmod-
genili masalebiT irkveva, mas adekvaturad ar gamouZiebia pirveli ganmcxa-
deblis gardacvalebis gamomwvevi mizezi. Tumca, msgavsi saxis samedicino Sem-
Txvevis dros, rodesac patimari avadmyofobis Sedegad iRupeba, konvenciis
me-2 muxlis debulebebis erT-erT qvakuTxeds warmoadgens mTavrobis mxri-
dan nebayoflobiTi da dauyovnebeli eqspertizis Catareba, raTa dadgindes,
xom ar gamouCeniaT samedicino gulgriloba.19  aRniSnuli valdebuleba ar iT-
valiswinebs yoveli SemTxvevis dros sisxlis samarTlis kanonebis gamoyene-
bas; garkveuli garemoebebis dros mimdinare gamoZiebisas sakmarisia mxolod
disciplinuri zomebis miReba.20

Tumca, mocemul saqmeSi, miuxedavad imisa, rom ganmcxadebeli cixis saavad-
myofoSi gardaicvala (romelic saxelmwifo dawesebulebaa da pasuxismgeb-
loba pirdapir mTavrobas ekisreba), saqmis masalebidan gamomdinare, patim-
ris mkurnali eqimebis individualuri pasuxismgeblobis sakiTxi ar gamxdara
damoukidebeli, miukerZoebeli da safuZvliani gamoZiebis sagani.

aseTi mniSvnelovani kvlevis Sedegebis mowodebis nacvlad, mTavrobam sasa-

16 ix.: Aleksanyan, miTiTebuli zemoT; and Papon v. France (no. 1) (dec.), no. 64666/01, ECHR 2001-VI.
17 Mouisel v. France , no.67263/01, §40-42, ECHR 2002-IX.
18 Sakkopoulos v. Greece , no.61828/00, §44, 15 January 2004; and Sarban, §82.
19 ix.: Tarariyeva, §§74-75 and 103; Gagiu, §68; Kats and Others, §§116 and 120.
20 ix.: Mastromatteo v. Italy [GC], no.37703/97, §90, ECHR 2002-VIII.
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marTlos mxolod sasjelaRsrulebis departamentis xelmZRvanelisa (ro-
melsac pirdapir evaleboda cixis saavadmyofos zedamxedveloba) da cixis
saavadmyofoSi patimris mkurnali eqimis axsna-ganmartebebi warudgina. Tum-
ca, imis gaTvaliswinebiT, rom aRniSnul pirebs, sakuTari movaleobebidan ga-
momdinare, pirdapiri pasuxismgebloba ekisrebodaT patimrisTvis gaweuli
mkurnalobis xarisxze, maTi axsna-ganmartebebi imis Taobaze, rom avadmyo-
fis gardacvaleba misive qcevam gamoiwvia, calsaxad ver iqneba miRebuli sa-
samarTlos mier, rogorc sando da damakmayofilebeli pasuxi.

sxva sityvebiT rom iTqvas, mopasuxe saxelmwifos mier ganmcxadeblis mkur-
nalobaSi daSvebul zemoaRniSnul xarvezebs daemata isic, rom man ver warmo-
adgina damakmayofilebeli argumentacia patimris gardacvalebis Taobaze.
saqme exeba seriozul xarvezs, radgan konvenciis me-2 muxliT TiToeuli in-
dividualuri SemTxvevisTvis garantirebuli uflebebis darRvevis gamo SeS-
foTebis garda, saqme aseve exeba mniSvnelovan sazogadoebriv interess. aR-
saniSnavia, rom samedicino mkurnalobisas daSvebuli SesaZlo Secdomebisa
da faqtebis Sesaxeb informaciis arseboba mniSvnelovan rols Seasrulebs sa-
Tanado dawesebulebebisa da samedicino personalis saqmianobaSi, raTa moma-
valSi Tavidan iqnes acilebuli potenciuri garTulebebi da msgavsi saxis Sec-
domebi.21

iii. daskvna

warmodgenili saqmis specifikuri garemoebebis gaTvaliswinebiT, sasamarTlo
miiCnevs: SeuZlebelia iTqvas, rom mopasuxe saxelmwifom miiRo drouli da
adekvaturi zomebi letaluri Sedegis prevenciis mizniT pirveli ganmcxa-
deblis SemTxvevaSi, romelic cixeSi yofnis dros daavadebuli iyo medika-
mentebis mimarT metad mdgradi tipis tuberkuloziT. amgvarad, saxelmwifom
ver uzrunvelyo patimrisaTvis Sesabamisi laboratoriuli analizebis dro-
ulad Catareba, rac xels Seuwyobda adreul etapze zusti diagnozis dasmas
da ganmcxadeblis mikobaqteriis tipis efeqturi mkurnalobisaTvis aucile-
beli medikamentozuri mkurnalobis daniSvnas. saxelmwifom aseve ar miiRo
zomebi, raTa pacientisaTvis droulad miewodebinaT SLD medikamentebi; dad-
ginda, rom aRniSnuli medikamentebiT SesaZlebeli iqneboda misi avadmyofo-
bis mkurnaloba. Sesabamisad, avadmyofobis efeqturi mkurnalobisTvis sasi-
cocxlod mniSvnelovani aspeqti gamotovebul iqna. kidev erTi SemaSfoTe-
beli faqtia, rom rodesac ganmcxadeblis ojaxma bolos da bolos SeZlo tu-
berkulozis sawinaaRmdego saWiro medikamentebis Sovna, saxelmwifom ar uz-
runvelyo, rom aRniSnuli medikamentebis avadmyofisaTvis micema ganxorci-
elebuliyo specialurad momzadebuli medikosebis mkacri meTvalyureobis
qveS. sasamarTlo SeSfoTebiT SeniSnavs, rom yvela aRniSnuli xarvezi gamow-
veuli iyo im faqtiT, rom miuxedavad wlebis manZilze saqarTvelos cixeebSi
arsebuli medikamentebis mimarT mdgradi tuberkulozis formebis mzardi
raodenobisa, rasac Sesabamisad mzardi sikvdilianobac axlavs, Sesabamisi sa-
xelmwifo uwyebebi ar nergaven janmrTelobis dacvis zogad standartebs,
romlebic SemuSavebulia WHO-s mier 1997 wlidan 2008 wlis martamde peri-
odSi. samedicino sferoSi aseTi cudi marTva, ramac pirdapir gamoiwvia an
xeli Seuwyo pirveli ganmcxadeblis gardacvalebas, ar SeiZleba, konvenciis
me-2 muxlis safuZvelze, gamarTlebul iqnes resursebis naklebobiT.

21 ix. Byrzykowski v. Poland, no.11562/05, §117, 27 June 2006.
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sasamarTlo miiCnevs, rom zemoxsenebuli xarvezebidan ramdenimes drouli
aRmofxvra mainc iyo SesaZlebeli, Tuki pirvel ganmcxadebels nebas darTav-
dnen, emkurnala specializebul, tuberkulozis mkurnalobisaTvis gankuT-
vnil ori samoqalaqo profilis saavadmyofodan erT-erTSi, sadac, peniten-
ciur sistemasTan SedarebiT, ufro adre dainerga Sesabamisi mkurnalobis
programa; anda gacemuliyo gankarguleba patimris pirobiTi gaTavisufle-
bis Taobaze, sruli an nawilobrivi gankurnebis mizniT. aRniSnuli SesaZleb-
lobebidan mopasuxe saxelmwifos arc erTi ar gamouyenebia. Tumca, sasamar-
Tlo kidev erTxel aRniSnavs, rom im SemTxvevaSi, rodesac Sesabamisi uwyebe-
bi iReben mZimed daavadebuli piris patimrobaSi datovebis gadawyvetilebas,
isini valdebulni arian, uzrunvelyon patimris specialuri movla da misi
avadmyofobis mdgomareobis Sesabamisi pirobebi.22  kidev erT seriozul dar-
Rvevas warmoadgens is faqti, rom saxelmwifom ver warmoadgina damoukide-
beli da damajerebeli gamoZiebis Sedegad miRebuli damakmayofilebeli an-
gariSi pirveli ganmcxadeblis gardacvalebis Taobaze.

saerTo jamSi, romelime zemoaRniSnuli darRveva, calke aRebuli, SesaZloa,
ar yofiliyo sakmarisi saxelmwifos dasadanaSauleblad pozitiuri valde-
bulebebis araadekvatur SesrulebaSi cixeSi myofi pirveli ganmcxadeblis
janmrTelobisa da sicocxlis dacvis TvalsazrisiT, Tumca sasamarTlo mi-
iCnevs, rom aRniSnul darRvevaTa Tanaarseboba da kumulaciuri efeqti ami-
saTvis sakmarisze metia.

Sesabamisad, dairRva konvenciis me-2 muxli, vinaidan mopasuxe saxelmwifom
ver uzrunvelyo pirveli ganmcxadeblis sicocxlis dacva cixeSi.

(g) konvenciis me-3 muxlis safuZvelze wamoyenebul pretenziasTan
dakavSirebiT

konvenciis me-2 muxlTan dakavSirebiT gamotanili daskvnebis gaTvaliswine-
biT, sasamarTlo miiCnevs, rom saWiro ar aris Semowmdes, mocemul saqmeSi da-
irRva Tu ara konvenciis me-3 muxli mopasuxe saxelmwifos mxridan, pirveli
ganmcxadeblisaTvis cixeSi adekvaturi samedicino daxmarebis gauwevlobis
TvalsazrisiT.

II. Sesabamisoba konvenciis 34-e muxlTan

pirvelma ganmcxadebelma sasamarTlosTan warmoebul korespondenciaSi aR-
niSna, rom, savaraudod, mopasuxe saxelmwifom ar Seasrula sasamarTlos reg-
lamentis 39-e wesis Tanaxmad, 2008 wlis 10 noembers sasamarTlos mier dakis-
rebuli droebiTi RonisZieba. misi gardacvalebis Semdeg meore ganmcxade-
beli kvlav imaves aRniSnavda da asaCivrebda saxelmwifos uars misi meuRlis
specializebul saavadmyofoSi gadayvanis moTxovnaze, ramac ganapiroba pa-
timris gardacvaleba.

mTavroba sadavod ar xdis im faqts, rom sasamarTlos mier 2008 wlis 10 noem-
bers dakisrebuli droebiTi RonisZieba ar Sesrulebula. Tumca, acxadebs,
rom aRniSnuli RonisZiebis Seusrulebloba warmoadgenda erTaderT SesaZ-
leblobas, gadaerCinaT pirveli ganmcxadebeli. aRniSnuli gancxadebis gan-

22 ix. Farbtuhs, §56; Isayev v. Ukraine, no.28827/02, §20756/04, 28 May 2009.
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mtkicebis mizniT, mTavrobam daasaxela mis mier sasamarTlosaTvis 2008 wlis
1-l dekembers miwodebuli argumentebi.

meore ganmcxadebeli kvlav acxadebda, rom mTavrobis mier misi meuRlis spe-
cializebul klinikaSi gadayvanis moTxovnaze uaris Tqmam ganapiroba fata-
luri Sedegis dadgoma.

sasamarTlos Sefaseba

1.zogadi principebi

sasamarTlo aRniSnavs, rom 34-e muxli SesaZloa dairRves, Tu maRali xelSem-
kvreli mxare ar miiRebs yvela im zomas, romelTa ganxorcielebac gonivru-
li iqneboda reglamentis 39-e wesis Tanaxmad dakisrebuli droebiTi Ronis-
Ziebis Sesasruleblad.23  rodesac sarwmunod miiCneva, rom arsebobs ganmcxa-
deblisTvis gardauvali zianis miyenebis riski konvenciiT daculi romelime
fundamenturi uflebiT sargeblobis kuTxiT, daniSnuli droebiTi RonisZi-
ebis mizania, daicvas sasamarTloSi mimdinare davis mxareTa uflebebi da in-
teresebi saboloo gadawyvetilebis gamotanamde. Sesabamisad, TviT droebi-
Ti RonisZiebis bunebidan gamomdinareobs, rom misi daniSvnis Sesaxeb gadaw-
yvetilebis miReba drois metad mcire SualedSi xdeba, raTa Tavidan iqnes aci-
lebuli potenciuri safrTxe. Sesabamisad, saqmis sruli masalebis Seswavla
xSirad srulad ver xerxdeba sasamarTlos mier ganCinebis gamotanamde, ro-
melic exeba droebiTi RonisZiebis moqmedebis qveS moqceuli pretenziis ar-
sebiT mxares. swored imisTvis xdeba droebiTi RonisZiebis dakisreba, rom
sasamarTlos hqondes ganCinebis gamotanis SesaZlebloba im pretenziis Zi-
reuli ganxilvis Semdeg, romelsac aRniSnuli RonisZieba exeba. manamde, Se-
saZloa, sasamarTlo iZulebuli gaxdes, droebiTi RonisZieba mxolod faqte-
bis safuZvelze miuTiTos, romlebic saqmis winaswari SeswavliT gaxda cno-
bili; Sesabamisad, SesaZlebelia, saqmis Semdgomma Seswavlam droebiTi Ronis-
Ziebis daniSvnis es safuZvlebi kidev ufro gaamyaros an piriqiT, Seasustos.24

Sesabamisad, xelSemkvreli saxelmwifo Tavisi mosazrebiT ver Caanacvlebs
sasamarTlos mosazrebas imis Sesamowmeblad, arsebobda Tu ara ganmcxadeb-
lisTvis dauyovnebeli da gamousworebeli zianis miyenebis realuri riski
droebiTi RonisZiebis daniSvnis momentisaTvis. arc adgilobrivi organoe-
bis gadasawyvetia droebiTi RonisZiebis Sesrulebis drois an masStabis gan-
sazRvra. sasamarTlo amowmebs droebiTi RonisZiebis Sesrulebas, xolo sa-
xelmwifo, romelic flobs saTanado masalebs, romelTa meSveobiTac SesaZ-
lebelia sasamarTlos darwmuneba, gaauqmos droebiTi RonisZieba, valdebu-
lia, Sesabamisi informacia miawodos sasamarTlos. 34-e muxlis Sesabamisad,
xelSemkvreli saxelmwifos mier droebiTi RonisZiebis Seusruleblobis Se-
saxeb miRebuli saCivris ganxilvisas, sasamarTlo xelmeored ar Seiswavlis
mis mier droebiTi RonisZiebis daniSvnis marTebulobis sakiTxs. mopasuxe sa-
xelmwifo valdebulia, daumtkicos sasamarTlos, rom droebiTi RonisZieba
Sesrulebulia, anda, gamonaklis SemTxvevaSi, arsebobda obieqturi saxis dab-
rkoleba. saxelmwifo aseve valdebulia, warmoadginos mtkicebulebebi, rom
man miiRo saTanado zomebi arsebuli dabrkolebis aRmofxvris mizniT da See-

23 ix.: Mamatkulov and Askarov v. Turkey ([GC], nos.46827/99 and 46951/99, §92 et seq., ECHR 2005.
24 ix.: Paladi v. Moldova [GC], no.39806/05, §89, ECHR 2009.
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cada, Seqmnili mdgomareobis Sesaxeb informacia miewodebina sasamarTlo-
saTvis.25

2. aRniSnuli principebis gamoyeneba winamdebare saqmeSi

sasamarTlo miiCnevs, rom amosavali wertili imis gasarkvevad, Seasrula Tu
ara mopasuxe saxelmwifom dakisrebuli droebiTi RonisZieba, mdgomareobs
Tavad droebiTi RonisZiebis formulirebaSi. kerZod, igi aRniSnavs, rom 2008
wlis 10 noembers, mTavrobas, sasamarTlos reglamentis 39-e muxlis Sesaba-
misad, mieca miTiTeba, mocemuli momentisaTvis cixis axal saavadmyofoSi myo-
fi pirveli ganmcxadebeli iseT specializebul samedicino dawesebulebaSi
gadaeyvana, sadac SesaZlebeli iqneboda misTvis tuberkulozis sawinaaRmde-
go Sesabamisi mkurnalobis Catareba.

rogorc aRniSnuli droebiTi RonisZiebis formulirebidan irkveva, sasamar-
Tlos ar gaucia brZaneba samoqalaqo saavadmyofoSi ganmcxadeblis aucileb-
lad gadayvanis Sesaxeb. aramed, droebiTi RonisZiebis mTavar maxasiaTebel
elements warmoadgenda sakiTxi, samoqalaqo an penitencialur seqtorSi ar-
sebobda Tu ara tuberkulozis samkurnalo specializebuli dawesebuleba.
Sesabamisad, dgeba samarTlebrivi sakiTxi: mocemuli momentisaTvis aseTi sa-
xis specializebul dawesebulebad dasaxelebuli unda yofiliyo Tu ara ci-
xis axali saavadmyofo. Tumca, pasuxi aRniSnul kiTxvaze uaryofiTia, radgan,
rogorc zemoT ukve aRiniSna, am saavadmyofos arc saWiro laboratoriuli
aRWurviloba gaaCnda da arc tuberkulozis sawinaaRmdego meore rigis me-
dikamentebi. rac yvelaze mniSvnelovania, mocemuli momentisaTvis aRniSnu-
li saavadmyofos samedicino personali ar flobda medikamentebis mimarT me-
tad mdgradi tuberkulozis kompleqsuri mkurnalobisaTvis saWiro unar-
Cvevebs. cixis saavadmyofoSi arsebuli aRniSnuli seriozuli xarvezebis Se-
saxeb cnobili unda yofiliyo mopasuxe mTavrobisaTvis, radgan manamde kva-
lificiurma samedicino eqspertebma ramdenjerme aRniSnes, rom penitenci-
ur sistemaSi ganmcxadeblisaTvis gaweuli mkurnaloba arasakmarisi iyo, maT
aRniSnes avadmyofis mdgomareobis swrafi gauareseba da gaica rekomendaci-
ebi misi tuberkulozis samkurnalo specializebul dawesebulebaSi gadayva-
nis Sesaxeb.

meore sakiTxia, SesaZlebelia Tu ara, rom yofiliyo obieqturi Seferxeba,
ramac ganmcxadeblis specializebul samedicino dawesebulebaSi gadayvanas
xeli SeuSala, xolo dadebiTi pasuxis SemTxvevaSi, miiRo Tu ara mTavrobam
yvela zoma aRniSnuli Seferxebis droulad aRmofxvris mizniT.26  konkretu-
li saqmis garemoebebis gaTvaliswinebiT, sasamarTlo miiCnevs, rom droebi-
Ti RonisZiebis Sesrulebis erTaderTi obieqturi Seferxeba SesaZloa, yo-
filiyo mocemuli momentisaTvis saqarTveloSi aseTi saxis specializebuli
samedicino dawesebulebis ararseboba. Tumca, sasamarTlo mopovebuli masa-
lebis safuZvelze askvnis, rom 2008 wlis 10 noembris droebiTi RonisZiebis
daniSvnis momentisaTvis samoqalaqo seqtorSi arsebobda tuberkulozis sam-
kurnalo ori klinika _ tuberkulozis erovnuli centri da filtvis daava-
debaTa abasTumnis saavadmyofo _ sadac ukve moqmedebda Sesabamisi mkurna-
lobis programa. es faqti ki imas adasturebs, rom mocemuli momentisaTvis

25 ix.: Olaechea Cahuas v. Spain, no.24668/03, §70, ECHR 2006-X (extracts); and Paladi, §§90 and 91.
26 ix.: Grori v. Albania, no.25336/04, §188, 7 July 2009.
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orive dawesebuleba flobda saWiro samedicino aRWurvilobasa da specialu-
ri kvalifikaciis mqone personals. Sesabamisad, obieqturad SesaZlebeli iyo
aRniSnuli ori samoqalaqo samedicino dawesebulebidan erT-erTSi ganmcxa-
deblis moTavseba. marTlac, es iqneboda erTaderTi bunebrivi qmedeba saxel-
mwifos mxridan da SesaZloa, konvenciiTac pirdapir yofiliyo moTxovnili
avadmyofis samoqalaqo seqtorSi arsebul specializebul saavadmyofoSi ga-
dayvana, rodesac patimris janmrTelobis mdgomareoba kritikuli iyo, xolo
saTanado samedicino daxmarebis aRmoCena penitenciur seqtorSi _ SeuZle-
beli.27

rac Seexeba mTavrobis mtkicebas, rom TiTqos ganmcxadebeli ver miiRebda
gadaudebel mkurnalobas tuberkulozisa da filtvis daavadebaTa erovnul
centrSi mkurnalobis momlodine pacientTa didi raodenobis gamo, sasamar-
Tlo Seaxsenebs mTavrobas, rom im situaciaSi, rodesac pacientis mdgomare-
oba uaRresad mZime iyo, aseTi dabrkolebis warmoSobis SemTxvevaSi, konven-
ciis 34-e muxlis Tanaxmad, saxelmwifo uwyebebi valdebulni iyvnen, mieRoT
yvela zoma dabrkolebis dauyovnebliv aRmofxvris mizniT, kerZod, mkurna-
lobis momlodine tuberkuloziT daavadebuli pacientebis sia unda ganixi-
lebodes klinikuri prioritetebis Sesabamisad. pirveli ganmcxadeblis Sem-
TxvevaSi, adgilobrivi eqspertebis calsaxa SefasebiT, avadmyofis janmrTe-
lobisa da sicocxlis sakiTxi damokidebuli iyo mis specializebul klinika-
Si moTavsebaze.

zemoT moyvanili msjelobis safuZvelze, sasamarTlo adgens, rom mTavrobas
ar aRuniSnavs masze dakisrebuli droebiTi RonisZiebis Sesrulebis Semafer-
xebeli obieqturi mizezis arsebobis Sesaxeb mocemul saqmesTan dakavSire-
biT.

Sesabamisad, dairRva konvenciis 34-e muxli.

zemoaRniSnulidan gamomdinare, sasamarTlo, erTxmad

1. acxadebs dasaSvebad konvenciis me-2 da me-3 muxlebis safuZvelze wamo-
yenebul pretenziebs, xolo ganacxadis danarCen nawils ki - dauSveblad;

2. adgens, rom dairRva konvenciis me-2 muxli;

3. adgens, rom ar arsebobs konvenciis me-3 muxlis safuZvelze wamoyenebu-
li pretenziis gancalkevebiT ganxilvis saWiroeba;

4. adgens, rom dairRva konvenciis 34-e muxli;

5. adgens, rom mopasuxe saxelmwifom, meore ganmcxadebels unda gadauxa-
dos: 15 000 (TxuTmeti aTasi) evro moraluri zianis anazRaurebis saxiT
da nebismieri gadasaxadi, romelic am TanxasTan SeiZleba iyos dakavSire-
buli;

27 ix.: Aleksanyan , §§155-157, and Akhmetov, §81.
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beqauri saqarTvelos winaaRmdeg

ganacxadi #14102/02

2002 wlis 31 marts fridon beqaurma ganacxadiT mimarTa strasburgSi ada-
mianis uflebaTa sasamarTlos, adamianis uflebaTa da ZiriTad Tavisuf-
lebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2012 wlis 10 aprils sasamarTlom ganixila ganacxadi (#14102/02) da erTsu-
lovnad gadawyvita, rom mxars uWers mTavrobis winaswar pretenzias saCiv-
ris uflebis borotad gamoyenebasTan dakavSirebiT da adgens, rom igi ver
ganixilavs saqmis arsebiT mxares.

saqmis faqtobrivi garemoebebi

aplikanti fridon beqauri daibada 1977 wels da amJamad sasjels ixdis qsnis
#7 sapatimroSi.

I. saqmis garemoebebi _ sasamarTlos 2010 wlis 29 ivniss gamotanil gadaw-
yvetilebamde

2005 wlis 2 maiss sasamarTlom gasacnobad waradgina ganacxadi da mxareebs
sTxova, gamoeTqvaT mosazreba, Tu ramdenad Tavsebadia ganmcxadeblis mi-
marT gamotanili samudamo patimroba konvenciis me-3 muxlTan. aRniSnuli sas-
jeli ganmcxadebels miesaja policiis oficris mkvlelobis gamo.

2005 wlis 30 agvistos mTavrobam waradgina Tavisi mosazrebebi dasaSvebobisa
da saqmis garemoebebis Sesaxeb, romlebic sasamarTlom gadaugzavna ganmcxa-
debels, vis interesebsac im droisaTvis icavda qalbatoni buTxuzi (`apli-
kantis pirveli warmomadgeneli~). warmomadgenels ufleba hqonda dasaSve-
bobisa da saqmis garemoebebis Taobaze mosazrebebi waredgina 2005 wlis 24
noembrisaTvis, magram man es ver SeZlo. Semdeg sasamarTlom Tavisi iniciati-
viT gaaxangrZliva Sesabamisi vadebi 2006 wlis 10 Tebervlamde, Tumca warmo-
madgenlebma am droisTvisac ver SeZles raime mosazrebebis wardgena.

2006 wlis 14 Tebervlis weriliT sasamarTlom, aRniSna ra aplikantis mxridan
SeniSvnebis gamudmebuli warmoudgenloba, Seatyobina qalbaton buTxuzs,
rom sasamarTlo gaagrZelebda saqmis ganxilvas warmodgenili masalebiT.

2006 wlis 10 maiss aplikantis pirvelma warmomadgenelma ganacxada, rom man
dakarga saqmis masalebi da TxovniT mimarTa sasamarTlos saqmeSi arsebuli
masalebis aslebis miRebis Taobaze. 2006 wlis 16 maiss sasamarTlom misi moT-
xovna daakmayofila.

2006 wlis 3 ivliss qalbatonma muxaSavriam da batonma vaxtangiZem sasamar-
Tlos acnobes, rom isini ganmcxadeblis advokatebi iyvnen (`axali warmomad-
genlebi~) da gamoTqves mzaoba, rom uaxloes momavalSi warudgendnen sasa-
marTlos TavianT SeniSvnebs dasaSvebobasa da saqmis arsebiT garemoebebze.
2006 wlis 10 ivliss sasamarTlom gamogzavna pasuxi, romliTac axal warmo-
madgenlebs Seaxsena aplikantis mier wina periodSi mosazrebebis dausabuTe-
beli warmoudgenlobisa da gazrdili vadebis Taobaze. sasamarTlom ganac-
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xada, rom am etapze ar moxdeboda Sesabamisi vadebis Semdgomi gagrZeleba da
axal warmomadgenlebs acnoba, rom dakavSirebodnen TavianT kolegas, qal-
baton buTxuzs, raTa mieRoT yvela saWiro dokumentacia da damatebiTi in-
formacia ganxilvebis Taobaze.

2006 wlis 12 ivliss axalma warmomadgenlebma xelaxla mimarTes sasamarTlos
damatebiTi drois micemis TxovniT SeniSvnebis wardgenisaTvis. 2006 wlis 31
ivliss sasamarTlom uaryo maTi ganmeorebiTi moTxovna.

2007 wlis 15 Tebervals axalma warmomadgenlebma TxovniT mimarTes sasamar-
Tlos saqmis masalebis aslebis gacemis Taobaze, rac imiT axsnes, rom pirveli
warmomadgeneli ar aZlevda maT saqmis gacnobis saSualebas. amis pasuxad sa-
samarTlom, aRniSna ra, rom Sesabamisi masalebi ukve gadagzavnili iyo pir-
vel warmomadgenelTan, gamonaklisis saxiT 2007 wlis 6 marts mainc  daakma-
yofila axali warmomadgenlebis moTxovna da gadasca saqmis masalebis asle-
bi.

 2007 wlis 7 maiss aplikantis axalma warmomadgenlebma mesamed ganacxades,
rom mzad iyvnen ganmcxadeblis saxeliT warmoedginaT mosazrebebi.

2010 wlis 21 ianvars ganmcxadeblis mamam sasamarTlosgan moiTxova informa-
cia saqmis ganxilvebis mimdinareobis Sesaxeb. igi Cioda, rom imyofeboda srul
informaciul vakuumSi saqmis mimdinareobasTan dakavSirebiT da aseve moiT-
xova saqmis masalebis aslebis miwodeba.

II. garemoebebi, romlebic aRmoCnda sasamarTlos 2010 wlis 29 ivniss ga-
motanili  gadawyvetilebis Semdeg

2010 wlis 5 oqtombers mTavrobam warmoadgina uzenaesi sasamarTlos mier 2007
wlis 12 maiss gamotanili saboloo da samarTlebrivad uzrunvelyofili ga-
dawyvetilebis (the final and enforceable decision) asli, rogorc nawili TavianTi Se-
niSvnebisa da mosazrebebisa arsebiT sakiTxebze.

rogorc am gadawyvetilebiT gairkva, uzenaesma sasamarTlom, daakmayofila
ra qalbatoni buTxuzis 2006 wlis 28 aprilis Txovna, ganmcxadeblis mimarT
gamotanili samudamo patimrobis sasjeli Seamcira 16 wliT patimrobamde, sis-
xlis samarTlis kodeqsSi Setanili cvlilebebis gaTvaliswinebiT, romelic
ganmcxadeblis mier Cadenili danaSaulisaTvis amsubuqebda sasjels. Sesaba-
misad, ganmcxadeblis axali sapatimro vada iwureba 2014 wlis 7 agvistos da
igi am dRes gaTavisufldeba.

sasamarTlos Sefaseba

ganmcxadebeli Civis, rom saqarTvelos kanonmdeblobiT samudamo patimro-
bis sasjelis moxdis reJimi Seusabamo iyo konvenciis me-3 muxliT gaTvalis-
winebul moTxovnebTan. am normis Tanaxmad:

`aravin SeiZleba daeqvemdebaros wamebas an araadamianur Tu damamcirebel
mopyrobas an dasjas~.
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mTavrobis winaswari pretenziebi

A. mxareTa argumentebi

TavianT SeniSvnebSi, romlebic exeba ganmcxadeblis saCivris arsebiT gare-
moebebs konvenciis me-3 muxlis darRvevis Taobaze, mTavrobam wamoayena ori
winaswari pretenzia. pirveli, 2007 wlis 12 marts uzenaesi sasamarTlos mier
samudamo patimrobis sasjelis komutaciaze (sasjelis zomis Secvlaze) mi-
TiTebiT, maT aRniSnes, rom ganmcxadebelma dakarga msxverplis statusi. me-
ore, mTavrobam ganacxada, rom ganmcxadeblis mier sasamarTlosTvis mis saq-
meSi arsebuli amgvari arsebiTi garemoebis Seutyobinebloba, konvenciis 35-
e muxlis me-3 nawilis miTiTebebidan gamomdinare, Tavis mxriv, warmoadgenda
individualuri ganacxadis Setanis uflebis borotad gamoyenebas.

amis pasuxad, ganmcxadeblis axali warmomadgenlebi, rom araferi vTqvaT sa-
Civris arsebiTi nawilis dacvaze, mokle komentariT Semoifarglnen da aR-
niSnes, rom TavianTi klientis mimarT gamotanili sasjelis komutaciis Tao-
baze pirvelad masTan Sexvedrisas Seityves, romelic 2010 wlis maisis bolos
Sedga. aseve daamates, rom Tavad ganmcxadebelma uzenaesi sasamarTlos 2007
wlis 12 martis gadawyvetilebis Taobaze mxolod 2007 wlis noemberSi Seit-
yo.

B. sasamarTlos Sefasebebi

sasamarTlo miuTiTebs, rom sasamarTlos reglamentis 47-e muxlis VI nawi-
lis Tanaxmad, ganmcxadeblebs _ Tavad icaven Tavs, Tu advokatebis meSveo-
biT _ icavs konstituciuri valdebuleba, srulad miewodoT sasamarTlos in-
formacia yvela mniSvnelovani garemoebis Taobaze, romlebic maT gansaxil-
vel saqmes exeba. sasamarTlo Segvaxsenebs, rom konvenciis 35-e muxlis me-3
nawilis Tanaxmad, ganacxadi, SesaZloa, uaryofil iqnes uflebis borotad ga-
moyenebisaTvis, Tu sxva mizezebTan erTad is Segnebulad dafuZnebulia tyu-
il faqtebze.1   arasruli da, Sesabamisad, mcdari informacia, SesaZloa, aseve
ganixilebodes, rogorc ganacxadis Setanis uflebis borotad gamoyeneba,
gansakuTrebiT, Tu informacia exeba saqmis yvelaze arsebiT mxares da ar ar-
sebobs jerovani axsna, Tu ratom ar iqna warmodgenili an gamJRavnebuli es
informacia.2  amas garda, sasamarTlo kvlav imeorebs, rom mis movaleobas ar
warmoadgens, dakavdes mTeli rigi dausabuTebeli da ukmayofilo pretenzi-
ebiT, an sxvagvarad rom vTqvaT, ganmcxadeblebisa, Tu maTi warmomadgenle-
bis mxridan aSkarad Seuracxmyofeli qmedebebis ganxilviT, rac uzarmazar
samuSaos uqmnis sasamarTlos; e ski, konvenciis Tanaxmad, yovlad SeuTavse-
belia mis namdvil funqciebTan.3

warmodgenili saqmis garemoebebs rom davubrundeT, sasamarTlo upirvele-
sad adgens, rom ganmcxadeblis pirveli warmomadgenlis, qalbatoni buTxu-
zis qceva uaRresad samwuxaro iyo. garda imisa, rom man ar warmoadgina SeniS-
vnebi dasaSvebobasa da saqmis arsebiT garemoebebze, miuxedavad dadgenili
vadebis gagrZelebisa, orjer dakarga saqmis masalebi, ar iTanamSromla gan-

1 Keretchashvili v. Georgia (dec.), no.5667/02, 2 May 2006; and Rehak v. Czech Republic (dec.), no.67208/01,
18 May 2004).

2 Pirtskhalaishvili v. Georgia (dec.), no.44328/05, 29 April 2010; and Khvichia v. Georgia (dec.), no.26446/06, 23 June 2009).
3 Petroviæ v. Serbia (dec.), no. 56551/11, 18 October 2011; and The Georgian Labour Party v. Georgia (dec.), no. 9103/

04, 22 May 2007).
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mcxadeblis sxva warmomadgenlebTan da, savaraudod, datova ganmcxadeblis
ojaxi srul umecrebaSi saqmis mimdinareobasTan dakavSirebiT. am Secdomeb-
mac damatebiT bunebrivad gamoiwvia sasamarTlos administraciuli datvir-
Tva. misi gulgrili damokidebuleba imdenad Sors wavida, rom sasamarTlos
ar acnoba uaRresad mniSvnelovani informacia ganmcxadeblis mimarT gamo-
tanili samudamo patimrobis sasjelis gansazRvruli vadiT komutaciis Sesa-
xeb, rac uSualod iyo dakavSirebuli warmodgenili ganacxadis sadavo sakiT-
xis yvelaze arsebiT nawilTan.

 rac Seexeba ganmcxadeblis axal warmomadgenlebs, sasamarTlos miuReblad
miaCnia, rom maT, rogorc advokatebma, romlebmac 2006 wlis 3 ivlisidan it-
virTes saqmeze pasuxismgebloba, 2010 wlis maisis bolomde ar icodnen maTi
klientis mimarT gamotanili samudamo patimrobis ganaCenis komutaciis Se-
saxeb. nebismier SemTxvevaSi, sasamarTlos reglamentis 47-e muxlis VI nawi-
lis Tanaxmad, ganmcxadebelica da misi warmomadgenlebic valdebulebi iy-
vnen, rogorc ki es umniSvnelovanesi informacia maTTvis cnobili gaxda, da-
uyovnebliv ecnobebinaT sasamarTlosTvis. aRniSnul mniSvnelovan garemo-
ebas sasamarTlo gaiTvaliswinebda ganacxadis dasaSvebobis sakiTxis gadaw-
yvetisas, 2010 wlis 29 ivniss. samwuxarod, maT es ar gaakeTes da raime dasabu-
Tebuli ganmartebac ki ver warmoadgines aseT seriozul procedurul Sec-
domaze.

 aRniSnulidan gamomdinare, sasamarTlo miiCnevs, rom ganmcxadeblisa da mi-
si warmomadgenlebis qmedeba, gansakuTrebiT ki qalbatoni buTxuzis moqme-
deba, iyo `upasuxismgeblobis saSineli gamovlineba~ (ix.: The Georgian Labour
Party), konvenciiT dadgenili individualuri ganacxadis Setanis uflebebTan
Seusabamo da sasamarTlos gamarTuli saqmianobisaTvis mniSvnelovnad xelis
SemSleli. saerTod, advokatebs unda esmodeT, rom maT gaaCniaT Sesabamisi
movaleobebi sasamarTlos winaSe adamianis uflebaTa savaraudo darRveve-
bis gansaxilvelad, ra drosac maT unda warmoaCinon profesiuli keTilgoni-
erebis maRali done da sasamarTlosTan Rirebuli TanamSromlobis mzaoba.
es ki unda gamoixatos imaSi, rom sasamarTlos aaridon Seusabamo saCivrebi da
Tuki saqmis ganxilvebi daiwyeba, zedmiwevnad zustad daicvan proceduris
yvela Sesabamisi wesi da TavianT klientebsac igive mosTxovon. winaaRmdeg
SemTxvevaSi, sasamarTlos resursebis TviTneburma Tu gulgrilma, araswor-
ma gamoyenebam, SesaZlebelia daazaralos advokatebisadmi ndoba sasamar-
Tlos winaSe da Tuki es sistematur xasiaTs miiRebs, sasamarTlos reglamen-
tis 36-e muxlis IV nawilis `b~ qvepunqtis Tanaxmad, SesaZloa, aekrZaloT ki-
dec sasamarTloSi ganacxadis Setana (ix.: Petroviæ).

zemoaRniSnulis gaTvaliswinebiT, sasamarTlo miiCnevs, rom mTavrobis wi-
naswari pretenzia sakmarisad dasabuTebulia da warmodgenili ganacxadi, kon-
venciis 35-e muxlis me-3 nawilis Tanaxmad, in fine warmoadgens saCivris ufle-
bis borotad gamoyenebas.

am garemoebebis gaTvaliswinebiT, sasamarTlo erTsulovnad

mxars uWers mTavrobis winaswar pretenzias saCivris uflebis borotad gamo-
yenebasTan dakavSirebiT da adgens, rom igi ver ganixilavs saqmis arsebiT mxa-
res.
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dadiani da maCabeli saqarTvelos winaaRmdeg

ganacxadi #8252/08

2008 wlis 4 ianvars elene dadianma da daviT maCabelma ganacxadiT mimar-
Tes strasburgSi adamianis uflebaTa sasamarTlos, adamianis uflebaTa da
ZiriTad TavisuflebaTa dacvis evropuli konvenciis 34-e muxlis Sesaba-
misad.

2012 wlis 12 ivniss sasamarTlom ganixila ganacxadi (#8252/08) da erTsu-
lovnad daadgina, rom dairRva konvenciis me-6 muxlis I nawili.

saqmis faqtobrivi garemoebebi

ganmcxadeblebi, elene dadiani da daviT maCabeli, daibadnen Sesabamisad 1923
da 1964 wlebSi, TbilisSi. meore ganmcxadebeli pirvelis disSvilia. pirveli
ganmcxadeblis dedas sabWoTa kavSiris Sesabamisma organoebma 1920-ian wleb-
Si CamoarTves miwa da am miwiT sargeblobis ufleba.

a. pirveli samarTalwarmoeba

2004 wels ganmcxadeblebma sarCeli Seitanes adgilobrivi TviTmmarTvelo-
bis organoebis winaaRmdeg maTi samkvidro miwis restituciis mizniT. sarCe-
lis safuZvlianobis gansamtkiceblad maT warmoadgines saarqivo masalebi,
romlebiTac dasturdeba maTi winaprebis sakuTrebis ufleba sadavo miwaze.
samarTlebrivi kuTxiT, ganmcxadeblebi daeyrdnen samoqalaqo kodeqsiT gan-
sazRvruli sakuTrebisa da memkvidreobiT miRebuli qonebis dacvis zogad
wesebs, saqarTvelos konstituciasa da saqarTvelos mier ratificirebul
adamianis uflebaTa dacvis saerTaSoriso xelSekrulebebs.

2005 wlis 31 ianvris gadawyvetilebiT gurjaanis raionulma sasamarTlom so-
fel bakurcixeSi arsebul miwis nakveTze ganmcxadeblebis Tanamflobeloba
daadgina. aRniSnuli miwis nakveTi oficialurad daregistrirda, rogorc mi-
wa #604. mopasuxe mxarem ar gaasaCivra gadawyvetileba da is aRsasruleblad
savaldebulo gaxda.

2005 wlis 15 Tebervals ganmcxadeblebis advokatma gurjaanis raionuli sa-
samarTlodan moipova Sesabamisi saaRsrulebo furceli, romlis mixedviTac:

`elene dadiani da daviT maCabeli cnobil iqnen sofel bakurcixeSi arsebuli
#604 miwis Tanamflobelebad.~...

2005 wlis 26 oqtombers ganmcxadeblebma, moqmedebdnen ra advokatis meSve-
obiT, gadawyvetilebis aRsrulebis mizniT, gurjaanis sajaro reestrSi wa-
radgines saaRsruleblo furclis asli 2005 wlis 31 ianvris saboloo gadaw-
yvetilebasTan erTad. 2005 wlis 2 noembris sapasuxo werilSi gurjaanis sa-
jaro reestris saregistracio samsaxuris ufrosma aRniSna, rom SeuZlebeli
iyo ganmcxadeblebis saxelze am miwis registracia, vinaidan maT mier warmod-
genili dokumentacia ar iyo srulyofili. rogorc aRmoCnda, advokatis ga-
moisobiT, saboloo gadawyvetilebaSi ar iyo miTiTebuli #604 miwis nakve-



29
www.supremecourt.ge

dadiani da maCabeli saqarTvelos winaaRmdegdadiani da maCabeli saqarTvelos winaaRmdegdadiani da maCabeli saqarTvelos winaaRmdegdadiani da maCabeli saqarTvelos winaaRmdegdadiani da maCabeli saqarTvelos winaaRmdeg

Tis arc zoma da arc kategoria: iyo es sasoflo-sameurneo Tu arasasoflo-
sameurneo daniSnulebis miwa. garda amisa, advokats eTxova, warmoedgina pi-
radobis damadasturebeli dokumenti, aseve rwmunebuleba, romelic daadas-
turebda mis uflebas, daecva ganmcxadebelTa interesebi, saaRsrulebo fur-
clis originali da sadavo miwis sakadastro gegma.

advokatebis mier warmodgenil, Sesabamisi periodis angariSze dayrdnobiT,
ganmcxadeblebi amtkicebdnen, rom 2005 wlis 2 noembris werilis miRebis Sem-
deg, advokatebi, moqmedebdnen ra maTi saxeliT, ramdenjerme mividnen gur-
jaanis sajaro reestrSi da gamoTqves SeSfoTeba gadawyvetilebis aRusru-
leblobasTan dakavSirebiT. advokatebi inter alia aRniSnavdnen, rom maTi pozi-
icidan gamomdinare, ar SeeZloT waredginaT sasamarTlos mier gamotanili
Secvlili, saboloo gadawyvetileba. pasuxad, gurjaanis sajaro reestrma ua-
ri ganacxada #604 miwis nakveTis registraciaze sxvadasxva mizezis gamo.

2005 wlis 31 ianvris gadawyvetileba jer kidev aRusrulebeli rCeba.

b. meore samarTalwarmoeba

2005 wlis 25 maiss ganmcxadeblebma Seitanes axali sarCeli imave samarTleb-
riv safuZvelze, romliTac isini #646 miwis nakveTze sakuTrebis uflebaze
pretenzias acxadebdnen. aRniSnuli nakveTi mdebareobs #604 nakveTis mezob-
lad. sarCeli gurjaanis raionulma sasamarTlom imave dRes daaregistrira.

ganmcxadeblebis informaciiT, meore sarCelis ganxilva jer ar dawyebula.

sasamarTlos Sefaseba

I. konvenciis 6§1 muxlis savaraudo darRveva

ganmcxadeblebma waradgines pretenziebi 2005 wlis 31 ianvris savaldebulo
gadawyvetilebis aRusruleblobisa da meore samarTalwarmoebis dausabuTe-
beli gaWianurebis Sesaxeb.

(a) mxareTa argumentebi

mTavrobam ganacxada, rom konvenciis 6§1 muxli ratione materiae ver iqneba ga-
moyenebuli meore samarTalwarmoebasTan mimarTebiT, vinaidan saqarTvelos
kanonmdebloba ar iTvaliswinebda sabWoTa kavSiris Sesabamisi organoebis mi-
er CamorTmeuli qonebis restituciis uflebas. warmodgenil argumentebSi
mTavrobam aRniSna, rom 1997 wlis 11 dekembris kanoni „saqarTvelos moqala-
qeTa politikuri represiebis msxverplad aRiarebisa da represirebulTa so-
cialuri dacvis Sesaxeb“ naTlad ganmartavda, rom restituciis sakiTxis gan-
sazRvra moxdeboda calke kanoniT. Tumca, qarTul sakanonmdeblo sistemas
aseTi kanoni dRemde ar miuRia.

ganmcxadeblebi ar daeTanxmnen warmodgenil arguments.

(b) sasamarTlos Sefaseba

sasamarTlo aRniSnavs, rom mis mier ukve ganxilul saqmeSi „klaus da iuri ki-
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laZeebi saqarTvelos winaaRmdeg“, man saqarTvelos Sesabamisi kanonmdeblo-
bis Seswavlis Semdeg daadgina, rom kanonmdebloba sabWoTa kavSiris mier sa-
qarTvelos moqalaqeebisTvis an maTi winaprebisTvis CamorTmeuli qonebis
restituciis uflebas ar iTvaliswinebs.

sasamarTlo miiCnevs, rom ganmcxadebelTa pretenzia meore samarTalwarmo-
ebis xangrZlivobasTan mimarTebiT ratione materiae Seusabamoa konvenciis 6§1
muxlTan da ar unda dakmayofildes 35-e muxlis §§3 da 4 safuZvelze.

(a) pretenzia ratione materiae  SeusabamobasTan dakavSirebiT

pirvel samarTalwarmoebasTan mimarTebiT mTavrobam gaimeora argumenti
ratione materiae dauSveblobis Sesaxeb. ganmcxadeblebi ar daeTanxmnen am argu-
ments.

sasamarTlo SeniSnavs, rom 2005 wlis 31 ianvris gadawyvetilebiT gurjaanis
raionulma sasamarTlom daadgina #604 nakveTze ganmcxadeblebis  Tanamflo-
beloba. mopasuxe adgilobrivma TviTmmarTvelobis organoebma ar gaasaCiv-
res gadawyvetileba da is aRsasruleblad savaldebulo gaxda. sasamarTlos
precedentuli samarTlis Tanaxmad, konvenciis me-6 muxlis miznebisTvis, ne-
bismieri sasamarTlos mier gamotanili gadawyvetilebis aRsruleba unda iq-
nes miCneuli, rogorc „sasamarTlo procesis“ ganuyofeli nawili.1  Sesabami-
sad, konvenciis 6§1 muxli vrceldeba samarTalwarmoebis am nawilzec da, aqe-
dan gamomdinare, mTavrobis pretenzia ar unda dakmayofildes.

(b) pretenzia mimarTvis SidasamarTlebrivi saSualebebis aramowurvas-
Tan dakavSirebiT

mTavrobam ganacxada, rom gadawyvetilebis aRusruleblobis winaaRmdeg ar-
sebobda mimarTvis ramdenime efeqtiani SidasamarTlebrivi saSualeba, rom-
lebic winamdebare saqmeSi ganmcxadeblebs ar gamouyenebiaT. upirveles yov-
lisa, mTavrobam aRniSna, rom ganmcxadeblebma ar Seitanes sarCeli zianis anaz-
Raurebis moTxovniT, saqarTvelos samoqalaqo kodeqsis 1005§1 muxlis Sesa-
bamisad. meore mxriv, mTavrobis gancxadebiT, ganmcxadeblebma, ssk-is 381-e
muxlis mixedviT, ar Seitanes sarCeli saxelmwifo moxelis winaaRmdeg, rome-
lic oficialurad pasuxismgebelia gadawyvetilebis aRsrulebis gaWianure-
baze. amasTan mimarTebiT, mTavrobam waradgina saqarTvelos uzenaesi sasa-
marTlos mier mowodebuli statistikuri monacemebi sisxlis samarTlis saq-
meTa raodenobis Sesaxeb, romelTa ganxilva moxda Sida sasamarTloebis mi-
er, ssk-is 381-e muxlis Sesabamisad. dabolos, ganmcxadeblebma ar moiTxoves
2005 wlis 2 noembris werilis administraciuli gadasinjva, saqarTvelos zo-
gadi administraciuli kodeqsis 177§3 muxlis Sesabamisad.

ganmcxadeblebi ar eTanxmebian mTavrobas. maTi azriT, Sida precedentuli
samarTlis Sesabamisi magaliTebis ver moyvaniT, mTavrobam ver moaxerxa imis
Cveneba, rom zemoxsenebuli mimarTvis SidasamarTlebrivi saSualebebi nam-
dvilad efeqtiania. ganmcxadeblebi daeyrdnen saqmes „Sps „iza“ da makraxiZe
saqarTvelos winaaRmdeg“ (#28537/02, §35, 2005 w. 27 seqtembris ganCineba), rom-

1 Hornsby v. Greece , 19 March 1997, §40, Reports of Judgments and Decisions 1997-II; Burdov v. Russia (no. 2),
no.33509/04, §65, ECHR 2009; Apostol v. Georgia, no.40765/02, §37, ECHR 2006-XIV; Jafarli and Others v. Azerbaijan,
no.36079/06, §52, 29 July 2010.
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lis ganxilvis drosac sasamarTlom ganacxada, rom am da sxva msgavs saqmeebSi
saqarTvelos winaaRmdeg moyvanili faqtebi miuTiTebs sasamarTlos mier sa-
xelmwifo sabiujeto organizaciebis winaaRmdeg gamotanili saboloo gadaw-
yvetilebebis aRusruleblobasTan dakavSirebuli mudmivi problemis arse-
bobaze. dabolos, ganmcxadeblebma, saqmeze Hornsby v. Greece dayrdnobiT aR-
niSnes, rom arcerTi mimarTvis SidasamarTlebrivi saSualeba ar iyo sakmari-
si maTi pretenziis dakmayofilebisTvis.

sasamarTlo konvenciis 35§ muxlis safuZvelze miiCnevs, rom mimarTvis is Si-
dasamarTlebrivi saSualebebi saWiroebs amowurvas, romlebic efeqturia da
romlebsac SeuZlia savaraudo darRvevis gamosworeba.2

ubrundeba ra pretenziis pirvel nawils, sasamarTlo miiCnevs, rom winamde-
bare saqmeSi, saxelmwifos winaaRmdeg sarCelis Setana zianis anazRaurebis
moTxovniT, ver CaiTvleboda ganmcxadebelTa pretenziis dakmayofilebis
efeqtian saSualebad. imis daSvebiTac ki, rom msgavsi moqmedebebis Sedegi sa-
surveli aRmoCndeboda ganmcxadeblebisTvis, sajaro moxelis mier samsaxu-
rebrivi movaleobis arasaTanado Sesrulebis Sedegad warmoSobili zianis
anazRaureba ver gaxdeboda im zomebis saTanado alternativa, romlebic sa-
qarTvelos samarTlebriv sistemas unda SeeTavazebina ganmcxadeblebisTvis,
raTa gamoesworebina is faqti, rom maT ar SeeZloT registraciaSi gaetarebi-
naT miwis nakveTi, miuxedavad sasamarTlos saboloo gadawyvetilebisa, ro-
melic maT aRniSnul nakveTze sakuTrebis uflebas aniWebda.3

igive exeba mTavrobis mier aRniSnuli mimarTvis sisxlissamarTlebriv saSua-
lebasac. rasakvirvelia, ucnobia, Tu rogor imoqmedebda ganmcxadeblis mi-
er Setanili sisxlis samarTlis sarCelis dakmayofileba aRusruleblobis
problemis pirdapir da swraf mogvarebaze, vinaidan sisxlis samarTlis sasa-
marTlos ar gaaCnda sakmarisi uflebamosileba, kompetenturi organoebis-
Tvis daevalebina gadawyvetilebis aRsruleba.4

rac Seexeba mimarTvis administraciul-samarTlebriv saSualebas, sasamar-
Tlo iziarebs mTavrobis im arguments, romlis Tanaxmad, sajaro moxelis
mxridan umoqmedobis an arasaTanado mopyrobis SemTxvevebSi, savaraudo
msxverplisgan mosalodnelia sajaro moxelis an moxeleebis winaaRmdeg ad-
ministraciuli saCivris Setana.5  Tumca, winamdebare saqmis gansakuTrebuli
garemoebebis gaTvaliswinebiT, sasamarTlo midis daskvnamde, rom Sesabamis
momentSi araviTari mimarTvis administraciul-samarTlebrivi saSualeba ar
yofila xelmisawvdomi ganmcxadeblebisTvis. kerZod, rogorc zogadi admi-
nistraciuli kodeqsis 3§4 muxlidan irkveva, aRmasrulebeli xelisuflebis
saqmianoba, romelic ukavSirdeba saboloo gadawyvetilebis aRsrulebas, aS-
karad amoRebulia am debulebis moqmedebis sferodan. am kodeqsis 3§4 „g“ mux-
lis formulireba sruliad naTelia da ar tovebs gansxvavebuli interpreta-
ciis SesaZleblobas. es daskvna, sasamarTlos azriT, SemdgomSi kidev ufro
gamyarda im faqtiT, rom mTavrobam ver waradgina Sida sasamarTlo gadawyve-
tilebebi, romlebic exeba gadawyvetilebaTa aRsrulebasTan dakavSirebul
situaciebSi aRniSnuli mimarTvis saSualebis gamoyenebas.

2 ix.: Sejdovic v. Italy [GC], no.56581/00, §45, ECHR 2006-II.
3 ix.: Hornsby, cited above, §37; Iatridis v. Greece [GC], no.31107/96, §83, ECHR 1999-II; da Mileva and Others v.

Bulgaria, nos.43449/02 and 21475/04, §83, 25 November 2010.
4 ix.: mutatis mutandis, Apostol, cited above, §§44-46, and Stoycheva v. Bulgaria, no.43590/04, §40, 19 July 2011.
5 ix. mag.:, Romashov v. Ukraine, no.67534/01, §31, 27 July 2004.
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zemoxsenebuli faqtorebis gaTvaliswinebiT, sasamarTlo askvnis, rom mTav-
robis mier aRniSnuli mimarTvis SidasamarTlebrivi saSualebebi arasakmari-
si iyo gasaCivrebuli darRvevis gamosworebisTvis da mTavrobis pretenzia
ar unda dakmayofildes.

arsebiTi mxare

mTavrobam waradgina pretenzia imis Sesaxeb, rom 2005 wlis 31 ianvris gadaw-
yvetileba ar aRsrulda imitom, rom ganmcxadeblebma moTxovnili dokumen-
tebi gurjaanis sajaro reestrSi ar waradgines. Sesabamisad, aRsrulebis pro-
ceduris gaWianureba mTlianad ganmcxadeblebis mizeziT iyo gamowveuli.
garda amisa, mTavrobam ganacxada, rom gurjaanis sajaro reestrs arasodes
SeuSlia xeli gurjaanis raionuli sasamarTlos 2005 wlis 31 ianvris gadaw-
yvetilebis aRsrulebisTvis. mTavrobis gancxadebiT, 2005 wlis 2 noembris
werilis erTaderTi mizani iyo, ganmcxadeblebisTvis eTxovaT miwis dasare-
gistrireblad aucilebeli sruli informaciis wardgena. aqedan gamomdina-
re, swored ganmcxadebelTa qceva gaxda gadawyvetilebis aRsrulebis gaWia-
nurebis ZiriTadi mizezi.

ganmcxadeblebi ar daeTanxmnen mTavrobas. maT ganacxades, rom sajaro rees-
tris TviTneburma moTxovnebma xeli SeuSala gadawyvetilebis maT sasargeb-
lod aRsrulebas da rom maT am TvalsazrisiT araviTari dabrkoleba ar Seuq-
mniaT. ganmcxadeblebma aRniSnes, rom registratori maT saqmes biurokrati-
uli meTodebiT miudga, daakisra maT damatebiTi valdebulebebi, saboloo
gadawyvetilebis Sesworebis mizniT procesis dawyebis faruli valdebule-
bis CaTvliT. isini miiCnevdnen, rom registratoris sayveduri 2005 wlis 31
dekembris gadawyvetilebis SinaarsTan mimarTebiT, ar emsaxureboda aravi-
Tar legitimur mizans, vinaidan moTxovnili informacia ukve dadgenili iyo
da mas flobda sajaro reestri. am argumentis gasamyareblad ganmcxadeblebma
waradgines soflis ruka dadgenili sazRvrebiT, danomrili miwis nakveTebi-
Ta da detaluri siiT, romelSic aRniSnuli iyo miwis nakveTebis mflobelTa
vinaoba sofelSi, nakveTebis zusti mdebareoba da zoma.

aRniSnul rukasTan dakavSirebiT, mTavrobas komentari ar gaukeTebia. mas ase-
ve ar ganumartavs, namdvilad flobda Tu ara sajaro reestri moTxovnil in-
formacias.

sasamarTlos Sefaseba

sasamarTlo Seaxsenebs, rom konvenciis me-6 muxliT garantirebuli sasamar-
TlosTvis mimarTvis ufleba iluzoruli iqneboda, Tuki xelSemkvreli sa-
xelmwifos Sida kanonmdebloba xels Seuwyobda imas, rom sasamarTlos sabo-
loo, savaldebulo gadawyvetileba darCeboda aRusrulebeli erTi mxaris
sazianod.

nebismieri sasamarTlos mier gamotanili gadawyvetilebis aRsruleba miCne-
ul unda iqnes rogorc „sasamarTlo procesis“ ganuyofeli nawili me-6 miz-
nebisTvis. gadawyvetilebis aRsrulebis gaWianureba SeiZleba gamarTldes
mxolod gansakuTrebuli garemoebebiT, magram is zians ar unda ayenebdes 6§1
muxliT daculi uflebis arss.6

6 ix: Hornsby, §40; Jasiûnienë v. Lithuania, no.41510/98, §27, 6 March 2003; Qufaj Co. Sh.p.k. v. Albania, no. 54268/00,
§38, 18 November 2004; and Beshiri and Others v. Albania, no.7352/03, §60, 22 August 2006.
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mosarCele mxaris efeqturi dacva da kanonierebis aRdgena gulisxmobs admi-
nistraciuli organoebis valdebulebas, aRasrulon Sida sasamarTlos sabo-
loo gadawyvetileba.7  Tu administraciuli organoebi uars acxadeben, ver
axerxeben, an kidev aWianureben am valdebulebis Sesrulebas, mosarCele mxa-
risTvis samarTalwarmoebis procesSi me-6 muxliT miniWebul garantias azri
ekargeba.8

garda amisa, sasamarTlo Seaxsenebs, rom saxelmwifo pasuxismgebelia sabo-
loo gadawyvetilebebis aRsrulebaze, rodesac faqtorebi, romlebic afer-
xebs an xels uSlis maT srul da droul aRsrulebas, aris Sesabamisi organoe-
bis kontrolis qveS.9  amave dros, mogebuli mxaris mimarT SeiZleba arsebob-
des garkveuli proceduruli zomebis miRebis moTxovna, raTa uzrunvelyo-
fil iqnes gadawyvetilebis aRsruleba, im pirobiT, rom moTxovnili forma-
lobebi arsebiTad ar zRudavs an ar amcirebs aRsrulebis procedurisadmi
mxaris xelmisawvdomobas.10  nebismier SemTxvevaSi, zemoaRniSnuli moTxov-
nebi saxelmwifo organoebs ar unda aTavisuflebdes konvenciidan gamomdi-
nare valdebulebisagan, droulad da sakuTari iniciativiT miiRon zomebi maT-
Tvis xelmisawvdomi informaciis safuZvelze, raTa aRasrulon saxelmwifos
winaaRmdeg gamotanili gadawyvetilebebi.11  saxelmwifos winaaRmdeg gamota-
nili gadawyvetilebis aRsrulebis uzrunvelyofis valdebuleba, upirvele-
sad, saxelmwifo struqturebs ekisrebaT im momentidan, roca gadawyvetile-
ba savaldebulo da aRsrulebadi xdeba.

winamdebare saqmeSi ganmcxadeblebi asaCivrebdnen 2005 wlis 31 ianvris ga-
dawyvetilebis aRusruleblobas. miRebuli gadawyvetileba warmoadgenda
dokuments, romliTac dasturdeboda miwis mesakuTris vinaoba da ganmcxa-
deblebs SeeZloT misi gamoyeneba sajaro reestrSi mflobelebad daregis-
trirebis mizniT, Semdgomi damatebiTi administraciuli an sasamarTlo gan-
xilvis gareSe. aqedan gamomdinare, ganmcxadeblebs hqondaT safuZvliani mo-
lodini, rom gadawyvetileba Sesabamisi wesiT aRsruldeboda.

mTavrobis mtkicebiT, gadawyvetilebis aRusruleblobis mizezi iyo ganmcxa-
deblebis mxridan damatebiT moTxovnili dokumentebis warudgenloba. sasa-
marTlo eTanxmeba mTavrobis arguments, rom registratoris moTxovna ise-
Ti damatebiTi dokumentebis wardgenis Taobaze, rogoricaa advokatis pira-
dobis mowmobis asli, rwmunebuleba da saaRsrulebo furclis originali, ar
warmoadgenda erTpirovnul moTxovnas. Tumca, sasamarTlos azriT, gadaw-
yvetilebis aRsrulebis gzaze ZiriTadi winaaRmdegoba ukavSirdeboda regis-
tratoris werilSi sasamarTlos mier miRebuli sadavo gadawyvetilebis kri-
tikas im motiviT, rom is ar iyo srulyofili arsebiT nawilSi, vinaidan ar Sei-
cavda informacias #604 miwis nakveTis zomis an misi kategoriis, sasoflo-
sameurneo Tu arasasoflo-sameurneo daniSnulebis Sesaxeb. sasamarTlo izi-
arebs ganmcxadeblebis azrs imasTan dakavSirebiT, rom registratorma maT
de facto daakisra axali sarCelis Setanis valdebuleba sadavo gadawyvetile-
bis Secvlis mizniT. aqedan gamomdinare, am SemTxvevaSi sakiTxi mdgomareobs
imis garkvevaSi, zedmetad uSlis Tu ara ganmcxadeblebs xels Sesworebuli

7 ix.: Hornsby, §41 da Mutishev and Others v. Bulgaria, 18967/03, §29, 3 December 2009.
8 ix.: Antonetto v. Italy, no.15918/89, §28, 20 July 2000.
9 ix.: Sokur v. Ukraine , no.29439/02, 26 April 2005, and Kryshchuk v. Ukraine , no.1811/06, 19 February 2009.
10 ix.: Kosmidis and Kosmidou v. Greece , no.32141/04, §24, 8 November 2007; Rompoti and Rompotis v. Greece, no.

14263/04, §26, 25 January 2007; Apostol, §64; da Burdov (no. 2).
11 ix.: Akashev v. Russia, no.30616/05, §22, 12 June 2008.
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gadawyvetilebis wardgenis valdebuleba maT sasargeblod miRebuli saval-
debulo, saboloo gadawyvetilebis aRsrulebaSi.

upirveles yovlisa, axali sasamarTlo procesis dawyebis valdebulebasTan
dakavSirebiT, sasamarTlo Seaxsnebs, rom pirs, romelsac gaaCnia sasamarTlos
mier, mis sasargeblod, saxelmwifos winaaRmdeg gamotanili gadawyvetileba,
romelic savaldebulo aRsrulebas eqvemdebareba, ar SeiZleba daekisros
moTxovnaTa iZulebiT dakmayofileba an sxva msgavsi moqmedebebi gadawyve-
tilebis aRsrulebis mizniT.

meore mxriv, im informaciasTan dakavSirebiT, romelic Setanili unda yofi-
liyo Sesworebul sasamarTlo gadawyvetilebaSi, ganmcxadeblebma aRniSnes,
rom #604 miwis nakveTis zoma da daniSnuleba manamde iyo dadgenili da xel-
misawvdomi, sanam sasamarTlo sadavo gadawyvetilebas miiRebda. ufro metic,
am saxis informacias flobda sajaro reestri, romelic inter alia pasuxismge-
belia uZravi qonebis sakadastro monacemTa bazis Seqmnasa da Senaxvaze, mTav-
robas ar gauprotestebia ganmcxadebelTa aRniSnuli argumenti.

aqedan gamomdinare, sasamarTlo miiCnevs, rom registratoris mier im infor-
maciis moTxovna, romelic iyo an unda yofiliyo sajaro reestris gankargu-
lebaSi, araviTar kanonier mizans ar emsaxureboda da miznad isaxavda aRsru-
lebis procesis gaWianurebas.

sasamarTlo SeniSnavs, rom mxareTa mier miwodebuli informaciis mixedviT,
ganmcxadebelTa sasargeblod gamotanili gadawyvetileba dRemde ar aRsru-
lebula; sxva sityvebiT rom iTqvas, gadawyvetilebis aRsruleba Svid welze
met xans gaWianurda. am TvalsazrisiT unda aRiniSnos, rom im SemTxvevaSic ki,
Tu arsebobda molodini, rom ganmcxadebeli miiRebda garkveul procedu-
rul zomebs mis sasargeblod gamotanili saboloo gadawyvetilebis aRsru-
lebis farglebSi, aRsrulebis Sesabamisi organoebis mxridan gadawyvetile-
bis aRsrulebis procesSi gamoCenili inertuloba pasuxismgeblobas akisrebs
mopasuxe saxelmwifos.12  Sesabamisad, sasamarTlo miiCnevs: miuxedavad imisa,
rom ganmcxadebelTa mier damatebiTi dokumentebis warudgenlobam SesaZ-
loa, xeli Seuwyos gadawyvetilebis aRusruleblobas, es ar aTavisuflebs Se-
sabamis organoebs valdebulebisgan, aRasrulon sasamarTlos saboloo da sa-
valdebulo gadawyvetileba.13

zemoaRniSnulis gaTvaliswinebiT, sasamarTlo miiCnevs, rom saqmis faqtob-
rivi garemoebebi aranairad ar amarTlebs 2005 w. 31 ianvris saboloo sasamar-
Tlo gadawyvetilebis aRusruleblobas. Sesabamisad, dairRva konvenciis 6§1
muxli.

12 ix.: Cravcenco v. Moldova, no.13012/02, §45, 15 January 2008; Mirzayev v. Azerbaijan, no.50187/06, §§35-36, 3
December 2009, and Kirilova and Others v. Bulgaria, nos. 42908/98, 44038/98, 44816/98 and 7319/02, §121, 9 June 2005.

13 ix.: Gjonbocari and Others v. Albania, no.10508/02, §§52-53, 23 October 2007, and Stoycheva, §58.
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II. konvenciis me-13 da pirveli damatebiTi oqmis 1-li muxlebis savarau-
do darRveva

konvenciis me-13 da pirveli oqmis I muxlebze dayrdnobiT, ganmcxadeblebma
wamoayenes pretenzia imis Sesaxeb, rom maT ar hqondaT mimarTvis efeqtiani
SidasamarTlebrivi saSualebebi meore samarTalwarmoebis xangrZlivobasTan
mimarTebiT da rom am mimdinare samarTalwarmoebam daarRvia maTi sakuTre-
bis ufleba. pirveli oqmis I muxli aseve iqna gamoyenebuli 2005 wlis 31 ian-
vris savaldebulo gadawyvetilebis aRusruleblobisa da sabWoTa kavSiris
mier 1920-ian wlebSi ganmcxadeblebis samkvidro qonebis eqspropriaciis ga-
saCivrebis mizniT.

meore samarTalwarmoebasTan dakavSirebiT, sasamarTlo, mxedvelobaSi iRebs
ra mis xelT arsebul masalebs, konvenciis 6§1 muxlis safuZvelze adgens, rom
konvenciis me-13 da pirveli oqmis I muxlebis safuZvelze wamoyenebuli pre-
tenziebi agreTve unda iqnes uaryofili, vinaidan isini ratione materiae Seusaba-
moa konvenciis 35-e (§§ 3 da 4) muxlTan.

pirvel samarTalwarmoebasTan dakavSirebiT, pirveli oqmis I muxlis safuZ-
velze wamoyenebuli pretenzia aSkarad dausabuTebelia konvenciis 35§3 mux-
lis Sinaarsidan gamomdinare. Tumca, konvenciis 6§1 muxlis darRvevis dad-
genidan gamomdinare, sasamarTlo miiCnevs, rom ar arsebobs imis gancalkeve-
biT ganxilvis saWiroeba, dairRva Tu ara pirveli oqmis I muxli winamdebare
saqmis gansakuTrebul garemoebebSi.

zemoaRniSnulidan gamomdinare, sasamarTlo erTxmad

_ adgens, rom dairRva konvenciis 6§1 muxli 2005 wlis 31 ianvris gadaw-
yvetilebis aRusrulebasTan mimarTebiT;

_ adgens, rom ar arsebobs pirveli damatebiTi oqmis I muxlis safuZvel-
ze wamoyenebuli pretenziis ganxilvis saWiroeba;

adgens, rom mopasuxe saxelmwifom TiToeul ganmcxadebels unda gadauxados:
2 000 (ori aTasi) evro _ moraluri zianis anazRaurebis saxiT, agreTve nebis-
mieri gadasaxadi, romelic am TanxasTan SeiZleba iyos dakavSirebuli da ori-
ve ganmcxadebels, erToblivad _ 1 500 (aTas xuTasi) evro _ gaweuli xarjebisa
da danaxarjebis anazRaurebis saxiT, aseve nebismieri gadasaxadi, romelic am
TanxasTan SeiZleba iyos dakavSirebuli;
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xoniakina saqarTvelos winaaRmdeg

ganacxadi #17767/08

2008 wlis 21 maiss adelina xoniakinam ganacxadiT mimarTa strasburgSi ada-
mianis uflebaTa sasamarTlos, adamianis uflebaTa da ZiriTad Tavisuf-
lebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2012 wlis 19 ivniss sasamarTlom ganixila ganacxadi (#17767/08) da erTsu-
lovnad daadgina, rom ar darRveula konvenciis me-6 muxlis I nawili da
pirveli damatebiTi oqmis I muxli.

saqmis faqtobrivi garemoebebi

ganmcxadebeli iyo saqarTvelos uzenaesi sasamarTlos mosamarTle 1956 wli-
dan. 2000 wlis 4 maiss igi gavida pensiaSi sapensio asakis Sesrulebis gamo da
„saqarTvelos uzenaesi sasamarTlos Sesaxeb“ 1999 wlis 12 maisis kanonis (uze-
naesis sasamarTlos Sesaxeb kanoni) 36-e muxlis Tanaxmad, daeniSna pensia 1,073
laris odenobiT (492 evro), rac misi bolo xelfasis odenobas Seadgenda.

„uzenaesi sasamarTlos Sesaxeb“ kanonis 36-e muxlis pirveladi versiis mixed-
viT, romelic ZalaSi iyo ganmcxadeblis pensiaze gasvlis dros, uzenaesi sa-
samarTlos mosamarTles eniSneboda samisdReSio pensia xelfasis sruli ode-
nobiT, romlis cvlileba moxdeboda uzenaesi sasamarTlos mosamarTleebis
saxelfaso SkalaSi Sesuli cvlilebebis gaTvaliswinebiT. 2001 wlis 16 mar-
tis cvlilebiT, aRniSnuli muxlis me-2 punqti (cvlilebis punqti) amoRebul
iqna. 2005 wlis 10 martis cvlilebis Sedegad, cvlilebis punqti isev iqna Se-
tanili „uzenaesi sasamarTlos Sesaxeb“ kanonSi, odnav saxecvlili formiT,
romelic zrdida cvlilebis SesaZleblobas uzenaesi sasamarTlos pensiaSi
gasuli mosamarTleebisTvis, kerZod ki, visi uflebamosilebac Sewyda 2005
wlis pirveli ianvridan 2005 wlis 31 dekembramde, im pirobiT, rom isini, sul
mcire, sami weli muSaobdnen am poziciaze (2005 wlis 23 ivnisis kanonis 36-e da
me-40 (7) muxlebi).

sabolood, 2005 wlis 23 dekembris cvlilebiT, romelic ZalaSi Sevida 2006
wlis pirvel ianvars, 36-e muxli Semdegnairad ikiTxeba: „uzenaesi sasamarTlos
mosamarTles uflebamosilebis vadis amowurvisas an sapensio asakis miRwevi-
sas eniSneba saxelmwifo kompensacia 1.200 laris (551 evros) odenobiT~.

am kanonis me-40(7) muxli, romelic  imave dros Seicvala, ganmartavda, rom
uzenaesi sasamarTlos mosamarTleebs, romlebsac uflebamosileba SeuwydaT
2005 wlis pirveli ianvridan 2006 wlis pirvel ianvramde, daeniSnebodaT sa-
xelmwifo kompensacia bolo xelfasis sruli odenobiT, im vadiT, ra vadiTac
maT unda ganexorcielebinaT uzenaesi sasamarTlos mosamarTlis uflebamo-
sileba. aRniSnuli uflebamosilebis vadis amowurvis Semdeg moxdeboda kom-
pensaciis Tavidan kalkulacia, am kanonis 36-e muxlis bolo versiis Sesabami-
sad. am debulebis wina cvlilebebisgan gansxvavebiT, 2005 wlis 23 dekembris
mdgomareobiT  36-e muxlis arsebulma versiam gamoiwvia ukuZalis efeqti me-
40(7)(1) muxlis safuZvelze, romelic imave dRes iqna Setanili  `uzenaesi sasa-
marTlos Sesaxeb~ kanonSi.
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2004 wlis 3 seqtembers pensiis daniSvnis proceduriT ukmayofilo gancxade-
belma saxelmwifos winaaRmdeg Seitana sarCeli, miyenebuli zianis gamo fu-
ladi kompensaciis saxiT anazRaurebis moTxovniT. kerZod, igi asaCivrebda
„uzenaesi sasamarTlos Sesaxeb“ kanonSi 2001 wlis 16 marts Sesuli  cvlile-
bis moqmedebis kanonierebas. eyrdnoboda ra winamdebare kanonis 36-e muxlis
pirvelad versias, gancxadebelma moiTxova, rom misi pensiis cvlileba mom-
xdariyo uzenaesi sasamarTlos mosamarTleTa saxelfaso ganakveTebis mate-
bis Sesabamisad, rac ganxorcielda misi pensiaSi gasvlis Semdeg da mas unda
anazRaureboda Sesabamisi davalianeba. 2004 wlis 27 dekembers TbilisSi mTaw-
minda-krwanisis raionulma sasamarTlom nawilobriv daakmayofila ganmcxa-
deblis sarCeli, ganmarta ra, rom 2001 wlis 16 martiT daTariRebul cvlile-
bas, inter alia samoqalao kodeqsis me-6 muxlis Tanaxmad ar unda gamoewvia uku-
Zala, vinaidan cvlilebis punqtis amoRebam gaauaresa ganmcxadeblis mdgoma-
reoba.

2005 wlis 23 maiss Tbilisis saapelacio sasamarTlom gaauqma qveda instanci-
is sasamarTlos gadawyvetileba, ganacxada ra, rom ganmcxadeblis situaciis
gauaresebis winaswari niSnebi saxeze ar iyo, xolo 2006 wlis 21 Tebervals uze-
naesi sasamarTlos administraciul saqmeTa palatis sami mosamarTlisgan Sem-
dgarma kolegiam, xmaTa umravlesobiT, sakasacio saCivris safuZvelze gamo-
itana gadawyvetileba da gaauqma 2005 wlis 23  maisis saapelacio sasamarTlos
gadawyvetileba da ganmcxadeblis sarCeli srulad daakmayofila.

uzenaesi sasamarTlos erT-erTma wevrma, mosamarTle s.-m gamoTqva gansxva-
vebuli azri. man aRniSna: im formiT, ramdenadac es relevanturia, rom dasa-
regulirebeli punqtis amoRebam „uzenaesi sasamarTlos Sesaxeb“ kanonis 36-
e muxlis pirveladi versiidan, ar SeiZleba iTqvas, rom gamoiwvia ganmcxadeb-
lis mdgomareobis gauareseba, vinaidan pensia SesaZloa, Tanabrad Semcire-
buliyo da ar gazrdiliyo. mosamarTleTa umravlesobisgan gansxvavebiT, man
ganacxada, rom uzenaesi sasamarTlos mosamarTleTa socialuri dacvis ga-
rantiebis Sesaxeb 1996 wlis 25 ivnisis kanonis me-8 muxli saerTod ar ukavSir-
deba mosamarTleTa pensiis uzrunvelyofis sakiTxs. kiTxvaze, SeiZleba Tu
ara Semcirdes uzenaesi sasamarTlos mosamarTleTa pensia, mosamarTlem s.-m
dabejiTebiT upasuxa, rom msgavsi meqanizmi gaTvaliswinebulia „saerTo sa-
samarTloebis Sesaxeb“ kanonis 81(4) muxliT. misi azriT, 2001 wlis 16 martis
cvlileba miesadageba ganmcxadeblis situacias, vinaidan is ar laxavs misTvis
pensiis miRebis uflebas, magram axdens misi odenobis Tavidan dadgenas.

mosamarTle s.-m agreTve ganacxada, rom arc 2001 wlis 16 martis cvlilebiT
da arc 2005 wlis 23 dekembris cvlilebiT, romelic pensiaSi gasuli mosamar-
Tlis pensiis odenobas adgens 1.200 lariT, ar darRveula kanonis erTgvarov-
neba. man daaskvna, rom ganmcxadeblis pensiis cvlileba unda moxdes uzenaesi
sasamarTlos mosamarTleTa xelfasis matebis Sesabamisad mxolod 2005 wlis
10 martis, roca cvlilebis punqti Tavidan iqna Setanili uzenaesi sasamar-
Tlos Sesaxeb kanonSi, da 2006 wlis 1 martis periods Soris, roca 2005 wlis 23
dekembris cvlileba ex post facto Sevida ZalaSi.
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pensiasTan dakavSirebuli meore dava

2006 wlis 31 maiss ganmcxadebelma Seitana sxva sarCeli zianis anazRaurebaze
fondis winaaRmdeg, romliTac sadavos xdida 2005 wlis 23 dekembris cvlile-
bis gamoyenebis kanonierebas misi mdgomareobisTvis.

2006 wlis 19 seqtembers Tbilisis saqalaqo sasamarTlom ar daakmayofila gan-
mcxadeblis sarCeli, rogorc aSkarad dausabuTebeli. sasamarTlos mier moy-
vanili ganmartebebi umetesad Seesabameboda mosamarTle s.-s argumentebs,
romelic man gamoxata 2006 wlis 21 Tebervlis gadawyvetilebis miRebisas.

 ganmcxadebelma gaasaCivra 2006 wlis 19 seqtembris sasamarTlos gadawyve-
tileba, romelic 2007 wlis 6 marts ar daakmayofila Tbilisis meore  instan-
ciis sasamarTlom. saqmeze _ Kjartan Ásmundsson v. Iceland (no. 60669/00, ECHR 2004
IX) gamotanili ganCinebis 35-e da 45-e paragrafebis mxedvelobaSi miRebisas,
saapelacio sasamarTlom ganacxada, rom pirveli damatebiTi oqmis I muxli ar
uzrunvelyofs konkretuli odenobiT pensiis miRebis uflebis dacvis garan-
tias.

2007 wlis 9 ivliss ganmcxadebelma sakasacio wesiT gaasaCivra 2007 wlis 6 mar-
tis saapelacio sasamarTlos gadawyvetileba. sxva argumentebs Soris, gan-
cxadebeli, Zielinski and Pradal and Gonzalez and Others v. France ([GC], nos. 24846/94
da 34165/96) _ saqmeze dayrdnobiT, amtkicebda, rom sakanonmdeblo Careva,
romelmac  ukuZalis efeqtiT imoqmeda samoqalqo uflebaze, SeuTavsebeli
iyo konvenciasTan.

2007 wlis 10 oqtombers uzenaesi sasamarTlos administraciul saqmeTa pa-
latis sasamarTlo kolegiam, romelic Sedgeboda mosamarTle s.-gan da  ori
sxva mosamarTlisgan, romlebic ar monawileobdnen ganmcxadeblis pensiis
Sesaxeb pirveli davis ganxilvaSi, gamoitana gadawyvetileba 2007 wlis 9 ivli-
sis sakasacio sarCelis dauSveblobis Sesaxeb. gadawyvetileba gamotanil iq-
na saqmis zepiri mosmenis gareSe, werilobiTi proceduriT. sakasacio instan-
ciis sasamarTlom,  ar miiRo ra mxedvelobaSi ganmcxadeblis sakasacio argu-
mentebi, ganacxada, rom administraciuli saproceso kodeqsis Sesabamisi de-
bulebiT gaTvaliswinebuli dasaSvebobis arc erTi piroba ar iyo dakmayofi-
lebuli.

ganmcxadebelma SemdgomSi moiTxova 2007 wlis 10 oqtombris gadawyvetile-
bis gauqmeba samoqalaqo saproceso kodeqsis 422§1(a) muxlis safuZvelze. man
pretenzia gamoxata imis Sesaxeb, rom mosamarTle s.-s ar unda mieRo monawi-
leoba 2007 wlis 9 ivlisis sakasacio sarCelis ganxilvaSi, radgan mas ukve ga-
moxatuli hqonda Tavisi azri am sakiTxTan dakavSirebiT. es ki warmoSobda
misi acilebis an TviTacilebis safuZvels samoqalaqo saproceso kodeqsis
31§ 1 (d) da 32-e muxlebis safuZvelze.

2007 wlis 26 dekembris saboloo gadawyvetilebiT uzenaesma sasamarTlom da-
usabuTeblad miiCnia ganmcxadeblis Txovna, gauqmebuliyo sadavo gadawyve-
tileba. is faqti, rom mosamarTlem gamoxata gansxvavebuli azri 2006 wlis 21
Tebervlis ganCinebasTan dakavSirebiT, sakasacio instanciis sasamarTlos
azriT, ar SeiZleba warmoadgendes mtkicebulebas ganmcxadeblis saqmis mi-
marT aSkara, Tu faruli dainteresebis Sesaxeb.
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sasamarTlos Sefaseba

konvenciis me-6 muxlis I nawilis savaraudo darRvevis Sesaxeb

ganmcxadebelma pretenzia gamoxata imasTan dakavSirebiT, rom mosamarTle
s.-s monawileobam pensiasTan dakavSirebuli meore saqmis ganxilvis dros, da-
arRvia konvenciis me-6 (§1) muxliT gaTvaliswinebuli miukerZoeblobis prin-
cipi.

mTavrobam ganacxada: Tavad is faqti, rom mosamarTle s. iyo saqarTvelos uze-
naesi sasamarTlos im kolegiis wevri, romelic ganixilavda ganmcxadeblis
or gansxvavebul saqmes, Sesabamisi erovnuli kanonmdeblobis Tanaxmad, ar
warmoSobs meore ganxilvidan gamomdinare mosamarTlis TviTacilebis daye-
nebis safuZvels. pensiis Sesaxeb ori gansxvavebuli dava ukavSirdeba sxvadas-
xva faqtobriv garemoebasa da samarTlebriv sakiTxs da, Sesabamisad, ar SeiZ-
leba iqnes ganxiluli rogorc erTi gangrZobadi saqme. is faqti, rom mosa-
marTles hqonda msgavsi damokidebuleba zogadad sakiTxTan mimarTebiT ori
erTmaneTisgan damoukidebeli samarTalwarmoebis dros, ar aris sakmarisi
safuZveli imis saTqmelad, rom mas gaaCnia piradi interesi meore samarTal-
warmoebis Sedegis dadgomis mxriv.

pasuxad, ganmcxadebelma aRniSna, rom miukerZoeblobis principi dairRva pen-
siis Sesaxeb meore saqmis ganxilvisas mosamarTle s.-s monawileobiT, rac ukav-
Sirdeba 2005 wlis 23 dekembris cvlilebas, im faqtis safuZvelze, rom man uk-
ve gamoxata Tavisi azri imave cvlilebasTan dakavSirebiT pirveli saqmis gan-
xilvis dros.

sasamarTlo kvlav aRniSnavs, rom konvenciis me-6 (§1) muxli moiTxovs sasa-
marTlosgan miukerZoeblobas. miukerZoebloba ganapirobebs arasamarTli-
ani sasamarTlo gadawyvetilebiT miyenebuli zianis aridebas an saqmis gan-
xilvis dros kerZo dainteresebis ararsebobas. sasamarTlom gadawyvetile-
ba miiRo mosamarTlis miukerZoeblobis arsebobis an ararsebobis  Sesaxeb su-
bieqtur testze dayrdnobiT, rac gulisxmobs konkretuli mosamarTlis pi-
rad Sexedulebas an interess mocemuli saqmis dros, da aseve obieqturobis
testze dayrdnobiT, anu legitimuri eWvis gamosaricxad imis  garkvevas, Ses-
Tavaza Tu ara mosamarTlem sakmarisi garantiebi am TvalsazrisiT.1  imis ga-
dasawyvetad, aris Tu ara mocemul SemTxvevaSi samarTliani safuZveli SiSis-
Tvis, rom es moTxovnebi ar aris dakmayofilebuli, mxaris pozicia aris mniS-
vnelovani, magram ara gadamwyveti. gadamwyvetia is, rom aris Tu ara es SiSi
obieqturad gamarTlebuli. am TvalsazrisiT, garegnul niSnebs aqvs garkve-
uli mniSvneloba. is, rac safrTxis qveS dgeba, aris ndoba, romelic sasamar-
Tlom demokratiul sazogadoebaSi unda danergos sajarod da samarTalwar-
moebaSi CarTuli mxareebis winaSe.2

warmodgenil saqmesTan mimarTebiT, sasamarTlo aRniSnavs, rom Sesabamisi su-
bieqturobis testis mixedviT, saqarTvelos uzenaesi sasamarTlos wevris mo-
samarTle s.-s sasargeblod iyo mosazreba pensiis Sesaxeb ganmcxadeblis da-
vis ganxilvis procesSi mis miukerZoebel rolTan mimarTebiT.3   is faqti, rom

1 Kyprianou v. Cyprus[GC], no. 73797/01, § 118, ECHR 2005 XIII.
2 Kleyn and Others v. the Netherlands[GC],nos. 39343/98, 39651/98, 43147/98 and 46664/99, §§191 and 194, 2003.
3 Indra v. Slovakia, no. 46845/99, §§49 and 50, 1 February 2005.



40
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebze

mosamarTle s.-m gamoxata gansxvavebuli azri ganmcxadeblis pirveli saqmis
ganxilvis dros pensiis Sesaxeb, meore saqmis ganxilvisas sasamarTlos mxri-
dan ar SeiZleba iqnes miCneuli ganmcxadeblis winaaRmdeg raime personalu-
ri interesis warmoSobisTvis sakmaris mtkicebulebad.

obieqturobis testTan dakavSirebiT,  daeTanxma ra sasamarTlo mTavrobis
argumentebs, mniSvneloba mianiWa im faqts, rom pensiis Sesaxeb ganmcxadeb-
lis ori dava, miuxedavad imisa, rom isini Tematurad dakavSirebuli iyo er-
TmaneTTan, ar SeiZleba miCneuliyo rogorc „igive saqme“ an „igive gadawyve-
tileba“,4  vinaidan isini exeba gansxvavebul faqtobriv garemoebebs da samar-
Tlebriv normebs. ufro metic, Tu mxedvelobaSi miviRebT mosamarTleTa Sez-
Rudul raodenobas uzenaesi sasamarTlos administraciul saqmeTa palata-
Si, xSirad gardauvali da bunebrivia is faqti, rom erTi da igive mosamarTle
iyos CarTuli iseTi saqmis ganxilvaSi, romlis Sesaxebac man ukve gamoxata
Tavisi azri wina, msgavs, magram amasTan aradakavSirebuli samarTalwarmoe-
bis dros sakasacio doneze. Sesabamisad, is faqti, rom mosamarTle s. CarTu-
li iyo pensiis Sesaxeb ganmcxadeblis orive, msgavs, magram erTmaneTTan ara-
dakavSirebuli davis ganxilvis procesSi, pirvel SemTxvevaSi, iyo ra umci-
resobaSi, xolo meored sakasacio instanciis sasamarTloSi aRmoCnda umrav-
lesobaSi, obieqturi TvalTaxedvidan ar amarTlebs ganmcxadeblis eWvs, rom
mosamarTle gaxda mikerZoebuli meore saqmis ganxilvis dros.

aqedan gamomdinare, konvenciis me-6 (§1) muxli miukerZoebel sasamarTlos-
Tan mimarTebiT ar darRveula.

pirveli damatebiTi oqmis I muxlis savaraudo darRveva

ganmcxadebelma  pretenzia gamoxata imasTan dakavSirebiT, rom 2005 wlis 23
dekembris cvlilebam ex post facto mas pensiis miRebis ufleba waarTva „uzenae-
si sasamarTlos Sesaxeb“ kanonis 36-e muxlis sawyisi versiis cvlilebis Ta-
naxmad, rac pirveli damatebiTi oqmis I muxlis darRvevas warmoadgens.

mTavrobam ganmarta, rom cvlilebis punqti, rogorc es mopasuxe saxelmwifos
mier dasawyisSi iyo gansazRvruli, miznad isaxavda keTildReobis specialuri
standartis uzrunvelyofas gansakuTrebuli damsaxurebis mqone pirebisTvis
maTi mxridan qveynisTvis gaweuli samsaxuris gamo. am pirebs Soris iyvnen sa-
qarTvelos uzenaesis sasamarTlos wevrebi. mTavrobam aRniSna, rom msgavsi pun-
qtis SemoRebis dros sajaro seqtorSi xelfasebi, romelTa Sesabamisad unda
daniSnuliyo samisdReSio pensia, iyo Zalian dabali. aqedan gamomdinare, ofi-
cialur statistikur monacemebze dayrdnobiT, mTavrobam ganacxada, rom sa-
Sualo yovelTviuri xelfasi sajaro seqtorSi im droisTvis miaxloebiT utol-
deboda 85 lars (39 evro). Tumca, ramdenime wlis Semdeg xelfasebi  mniSvne-
lovnad gaizarda. 2004 wlisTvis saSualo xelfasma sajaro seqtorSi moimata
da Seadgina 192 lari (88 evro), xolo 2008 wels _ 870 lari (399 evro).

saxelmwifos, romelic idga sabiujeto deficits winaSe sajaro seqtorSi xel-
fasis matebis gamo, an unda SeenarCunebina matebis Sedegad gamowveuli pensi-
is zrda specialuri kategoriis pirebisTvis, maSin roca meore mxriv, socia-
lurad daucveli nawilis kategoria unda daetovebina mizeruli pensiiT, an
daeniSna samarTliani da Sesabamisi pensia specialuri kategoriisTvis, ro-

4 ix. Kleyn and Others, §200.
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desac iwyebda pensiis TandaTanobiT, magram myar zrdas Cveulebrivi sapen-
sio asakis moqalaqeebisTvis, SeirCa meore varianti. mTavrobam daamata, rom
uzenaesi sasamarTlos sapensio asakis mosamarTleTa samisdReSio da cvale-
badi pensiis 1.200 laramde (551 evro) Semcirebis paralelurad, romelic See-
xo mTlianobaSi 21 pirs, mopasuxe saxelmwifom 2005 wlis 27 dekembers miiRo
axali kanoni saxelmwifo kompensaciis Sesaxeb, romelmac  Sewyvita pensiis
cvlilebis imave principis gamoyeneba pensiaSi gasuli 850 mosamsaxurisTvis,
Tavdacvisa da Ss saministroebis xelmZRvaneli pirebis (191 piri), yofili pro-
kurorebis (98 piri) da parlamentis yofili wevrebisaTvis (561 piri).

Tumca, cvlilebis punqtis gauqmebis miuxedavad, saxelmwifom SeinarCuna spe-
cialuri samisdReSio pensiis zogadi idea damsaxurebuli pirebisTvis, daad-
gina ra samarTliani maqsimaluri odenoba, romelic sakmaod Sors uswrebs sa-
Sualo Cveulebriv pensias, kerZod, ganmcxadeblis mimdinare daxmareba 1.200
(551 evro) laris odenobiT iyo Tormetjer meti saSualo pensiis odenobaze,
romelic Seadgens daaxloebiT 100 lars (46 evro).

mTavrobam kvlav ganmarta, rom socialuri politikis cvlileba, Sesabamisi
sasamarTlo praqtikis mixedviT, saxelmwifo struqturebis mier Sefasebis
farTo arealisa da I damatebiTi oqmis 1-li muxlis mixedviT, aranairad ar
unda ganimartos rogorc pirisTvis specialuri pensiis miRebis ufleba.

sasamarTlos Sefaseba

sasamarTlo kvlav aRniSnavs, rom pirveli damatebiTi oqmis I muxli ar gan-
sazRvravs garkveuli odenobiT pensiis miRebis uflebas. Tumca, roca xel-
Semkvrel mxares aqvs moqmedi kanonmdebloba, romelic iTvaliswinebs pensi-
is anazRaurebas, imis miuxedavad, aris Tu ara es pirobiTi wina gadaxdebis
dros, kanonmdebloba unda iyos miCneuli rogorc sakuTrebis uflebis war-
momqmneli, romelic Tavsdeba pirveli damatebiTi oqmis I muxlis moqmedebis
farglebSi.5  pensiis Semcireba an Sewyveta SeiZleba warmoadgendes sakuTre-
bis Seuferxebel sargeblobaSi Carevas, romelic samarTlebrivad unda iqnes
ganmartebuli.6

principebi, romlebic  zogadad gamoiyeneba aseT SemTxvevebSi, pirveli dama-
tebiTi oqmis 1-li muxlis safuZvelze aris Tanabrad relevanturi, rodesac
is exeba pensiebs.7  Sesabamisad, pirveli damatebiTi oqmis 1-li muxlis pirve-
li da yvelaze mniSvnelovani moTxovna aris is, rom saxelmwifo organos mxri-
dan nebismieri Careva sakuTrebiT Seuferxebel sargeblobaSi unda iyos ka-
nonieri da is unda emsaxurebodes legitimur mizans, „Sediodes sazogadoeb-
riv interesebSi“. nebismieri Careva unda iyos proporciuli realizebad mi-
zanTan. sxva sityvebiT, „samarTlianobis balansi“ unda iqnes daculi sazoga-
doebis zogadi interesis moTxovnasa da piris fundamenturi uflebebis dac-
vis moTxovnebs Soris. saWiro balansi ar moiZebneba, Tu CarTulma pirma an
pirebma  aiRes individualuri da zedmeti valdebuleba.8

vinaidan pirveli damatebiTi oqmis I muxli ar zRudavs saxelmwifos Tavisuf-
lebas, airCios Semweobis saxe da odenoba rac gansazRvrulia socialuri dac-

5 ix. Carson and Others v. the United Kingdom[GC], no. 42184/05, § 64, ECHR 2010.
6 ix. Rasmussen v. Poland, no. 38886/05, § 71, 28 April 2009.
7 ix. Stummer v. Austria [GC], no. 37452/02, § 82, 7 July 2011.
8 ix. The Former King of Greece and Others v. Greece [GC], no. 25701/94, §§ 79 and 82, ECHR 2000-XII.
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vis sqemis farglebSi,9  mniSvnelovania agreTve imis Semowmebac, rom ganmcxa-
deblis ufleba _ miiRos sargebeli socialuri dacvis sqemidan _ arRvevs misi
pensiis miRebis uflebis Sinaarss.10  amas garda, nebismieri RonisZieba, rome-
lic amcirebs mosaxleobis Sesabamisi nawilisTvis anazRaurebadi pensiis ode-
nobas, unda gatardes aradiskriminaciuli gziT.11

am saqmesTan dakavSirebiT, sasamarTlo miiCnevs, rom ganmcxadeblis ufleba,
miiRos xelfasis sruli odenobis samisdReSio pensia, romlis cvlileba mox-
deba uzenaesi sasamarTlos moqmed mosamarTleTa xelfasSi Setanili cvli-
lebebis safuZvelze, „uzenaesi sasamarTlos Sesaxeb“ kanonis 36-e muxlis saw-
yisi versiis Tanaxmad, vinaidan is debuleba moqmedebda ganmcxadeblis pensi-
aSi gasvlis dros _ 2000 wlis 4 maiss, warmoSobs sakuTrebis uflebas pirveli
damatebiTi oqmis I muxlis safuZvelze.12  ufro metic, cvlilebis Sesaxeb moT-
xovnis Semdgomi Sewyveta 2006 wlis pirveli ianvridan, romlis Sedegadac gan-
mcxadebelma ver SeZlo pretenzia ganecxadebina ufro maRal pensiaze uze-
naesi sasamarTlos moqmed mosamarTleTa xelfasis matebis miuxedavad _ sa-
kanonmdeblo cvlileba, romelmac aSkarad Seamcira ganmcxadeblis pensiis
miRebis uflebis sawyisi masStabi, unda iqnes miCneuli, rogorc Careva misi
sakuTrebis Seuferxebel sargeblobaSi. Sesabamisad, aRniSnuli Careva saWi-
roebs mis samarTlebriv ganmartebas „kanonierebis“, „sazogadoebrivi inte-
resisa“ da „proporciulobis“ principebiT, romelsac Seicavs pirveli dama-
tebiTi oqmis 1-li muxli.13

sasamarTlo SeniSnavs, rom ganmcxadeblis pretenzia sakanonmdeblo Carevas-
Tan dakavSirebiT jer kidev mimdinare sasamarTlo ganxilvis dros, romelic
pensiis miRebis uflebas exeba, aris arasworad gagebuli. 2005 wlis 23 dekem-
bris cvlilebis miRebisas, pensiis Sesaxeb ganmcxadeblis pirveli dava, ro-
melmac eWvis qveS daayena 2001 wlis 16 maisis cvlilebis kanoniereba, jer ki-
dev mimdinareobda.14  unda aRiniSnos, rom pirveli dava gadawyda ganmcxadeb-
lis sasargeblod uzenaesi sasamarTlos 2006 wlis 21 Tebervlis saboloo ga-
dawyvetilebis safuZvelze. es iyo mas Semdeg, rac Sesabamisma departamentma
daiwyo pensiis axali sqemis ganxorcieleba 2005 wlis 23 dekembris sadavo
cvlilebis mixedviT. ganmcxadebelma Seitana meore sarCeli saxelmwifos wi-
naaRmdeg, rac ar iyo dakavSirebuli pensiasTan dakavSirebul wina samarTal-
warmoebasTan.

zemoxsenebuli ganmcxadeblis pretenzia, romliTac sadavo xdeba 2005 wlis
23 dekembris cvlileba, SeiZleba gagebul iqnes rogorc winaaRmdegobis ga-
wevis  mcdeloba Sida sasamarTlos zogad interpretaciasTan pensiasTan da-
kavSirebuli pirveli davis ganxilvisas, rac ukavSirdeba Sesadarebel nor-
matiul aqtebs ukuZalis efeqtiT. sasamarTlom ukve gamoitana gadawyveti-
leba wina SemTxvevebis dros, romliTac ganmarta, rom pensiis samarTlebri-
vi regulireba eqvemdebareba cvlilebas; rom sakanonmdeblo xelisufleba
ver aicilebs Tavidan, moaxdinos regulireba axali ukuZalis mqone debule-
bebis saSualebiT. moqmedi kanonmdeblobidan warmoqmnili pensiis miRebis uf-
leba da sasamarTlos saboloo gadawyvetileba Sesabamis sakiTxze ver iqneba

9 ix. Stec and Others v. the United Kingdom[GC], no. 65731/01, §53, ECHR 2006-VI.
10 ix. Wieczorek v. Poland, no. 18176/05, §57, 8 December 2009.
11 Lakiæeviæ and Others v. Montenegro and Serbia, nos.27458/06, 37205/06, 37207/06 and 33604/07, §59, 13.12.2011
12 ix. Stec and Others v. the United Kingdom (dec.), no. 65731/01 and 65900/01, §39 ECHR 2005-X.
13 ix. Lakiæeviæ and Others, cited above, § 59.
14 Torri and Others v. Italy (dec.), nos.11838/07 and 12302/07, 24 January 2012.
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samarTlebrivad gamoyenebuli, rogorc momavalSi msgavsi cvlilebebis wi-
naaRmdeg mimarTuli damcavi saSualeba.15

Sesabamisad, sasamarTlo askvnis, rom ganmcxadeblis pensiis miRebis ufle-
bebSi Careva, romelic ganxorcielda 2005 wlis 23 dekembris zustad formu-
lirebuli sakanonmdeblo cvlilebis safuZvelze, ar warmoadgenda TviTne-
bobas, rodesac misi gamoyeneba moxda Sesabamisi Sida struqturebis mier16  da
akmayofilebda pirveli damatebiTi oqmis I muxlis kanonierebis dacvis Sesa-
xeb moTxovnas.

sasamarTlo miiCnevs, rom saxelmwifo struqturebma ukeTesad ician Tavisi
sazogadoebis saWiroebebi da SeuZliaT saerTaSoriso mosamarTleze ukeTe-
sad gansazRvron, ra Sedis „sazogadoebriv interesebSi“ da es gageba gansa-
kuTrebiT farTo mniSvnelobas atarebs, rodesac socialuri da ekonomiku-
ri politikis ganxorcieleba safrTxis qveS dadgeba, sasamarTlosTvis misa-
Rebia mTavrobis argumenti, rom 2005 wlis 23 dekembris cvlileba, romlis
ZalaSi Sesvlis dRidan amoRebul iqna cvlilebis punqti uzenaesi sasamar-
Tlos Sesaxeb kanonis 36-e muxlidan, emsaxureboda legitimur mizans _ See-
narCunebina saxelmwifo biujetis mdgradoba da moexdina saxelmwifo xarje-
bis racionalizacia.17

sasamarTlo miiCnevs, rom 2005 wlis 23 dekembris cvlilebam ar gaauaresa gan-
mcxadeblis sapensio daxmarebis sargeblis Sinaarsi, vinaidan is dasawyisSive
ganixila mopasuxe saxelmwifom.18

sasamarTlo aRniSnavs, rom „uzenaesi sasamarTlos Sesaxeb“ kanonSi Setanili
2005 wlis 23 dekembris cvlileba ar iyo  erTi izolirebuli samarTlebrivi
cvlileba, aramed igi Seadgenda sapensio asakis saxelmwifo moxeleebisTvis
sapensio sistemis ufro farTo sakanonmdeblo reformis nawils. kerZod, pa-
ralelurad miRebuli kanoniT saxelmwifo kompensaciis Sesaxeb, Sewyda pen-
siebis cvlilebis muxlis gamoyeneba  pensiaSi gasuli 850 saxelmwifo moxe-
lisTvis. Sesabamisad, ar SeiZleba iTqvas, rom sapensio asakis saxelmwifo mo-
xeleTa pensiis saerTo reformam daakisra ganmcxadebels, rogorc uzenaesi
sasamarTlos mosamarTleTa mcire jgufis warmomadgenels, individualuri
da zedmeti valdebuleba.

sasamarTlo mxedvelobaSi iRebs ra mopasuxe saxelmwifos Sefasebis farTo
zRvars, romelic ukavSirdeba safrTxis qveS myofi uflebebis dabalansebas
ekonomikuri politikis gatarebisas kompleqsuri gardamavali procesebis
dros, rodesac saxelmwifom unda gaiTvaliswinos sazogadoebis yvela fenis
interesi,19  askvnis, rom cvlilebis moTxovnis Sewyveta ganmcxadeblis pensi-
is specialur daxmarebasTan dakavSirebiT ar iyo araproprociuli legiti-
mur mizanTan mimarTebiT.

mocemul SemTxvevaSi pirveli damatebiTi oqmis I muxli ar darRveula.

15 Arras and Others v. Italy, no.17972/07, §42, 14.02.2012; Sukhobokov v. Russia, no.75470/01, §26, 13.04.2006.
16 Torri and Others, cited above, §42, and Moskal v. Poland, no. 10373/05, §56, 15 September 2009.
17 ix. mutatis mutandis,Panfile v. Romania (dec.), no.13902/11, 20.02.2012; Šulcs v. Latvia (dec.), no.42923/10, §§ 25and

29, 6.12.2011; Leinonen v. Finland (dec.), no.33898/96, 7.06.2001; Moskal, §61;and Arras and Others, §81.
18 Lakiæeviæ and Others, §72, and Kjartan Ásmundsson, §45.
19 ix., magaliTad, Frimu and Others v. Romania (dec.), nos. 45312/11, 45581/11, 45583/11, 45587/1 and 45588/11

7 February 2011; Maggio and Others v. Italy, nos. 46286/09, 52851/08, 53727/08, 54486/08 and 56001/08, § 63, 31
May 2011; Lenz v. Germany (dec.), no. 40862/98, ECHR 2001 X; and also Šulcs, cited above, § 26),
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zemoaRniSnulidan gamomdinare, sasamarTlo

1. erTxmad acxadebs dasaSvebad konvenciis me-6 (§1) muxlisa da pirveli dama-
tebiTi oqmis I muxlis Tanaxmad wamoyenebul pretenziebs, romlebic Sesaba-
misad, ukavSirdeba mosamarTle s.-s monawileobas ganmcxadeblis saqmis gan-
xilvaSi da da misi pensiis odenobas, xolo ganacxadis danarCen nawils _ dauS-
veblad;

2. adgens eqvsi xmiT erTis winaaRmdeg, rom konvenciis me-6 (§1) muxli ar dar-
Rveula;

3. adgens eqvsi xmiT erTis winaaRmdeg, rom pirveli damatebiTi oqmis I muxli
ar darRveula.

mosamarTle gulumianis gansxvavebuli azri20

me ar viziareb umravlesobis azrs imasTan dakavSirebiT, rom ganmcxadeblis
uflebebi konvenciis me-6 (§1) muxlisa da pirveli damatebiTi oqmis I muxlis
Tanaxmad ar dairRva mocemul SemTxvevaSi.

1. ganmcxadebeli, romelic iyo saqarTvelos uzenaesi sasamarTlos mosamar-
Tle, pensiaSi gavida sapensio asakis dadgomisas da daeniSna pensia „saqar-
Tvelos uzenaesi sasamarTlos Sesaxeb“ kanonis 36-e muxlis Sesabamisad, ro-
melic miRebul iqna 1999 wlis 12 maiss. am kanonis Tanaxmad, uzenaesi sasa-
marTlos mosamarTles eniSneba samisdRemSio pensia misi xelfasis sruli
odenobiT da pensiis odenobis cvlileba moxdeba uzenaesi sasamarTlos
moqmed mosamarTleTa xelfasis cvlilebis Sesabamisad. uzenaesi sasamar-
Tlos Sesaxeb kanonis 36-e muxli SemdgomSi ramdenjerme Seicvala.

ganmcxadebelma ori gansxvavebuli sarCeli Seitana saxelmwifos winaaR-
mdeg, romliTac sadavo gaxada 2001 wlis 16 martis cvlilebis gamoyenebis
kanoniereba, romlis Tanaxmad, cvlilebis moTxovnasTan dakavSirebuli me-
ore punqti amoRebul iqna da agreTve _ 2005 wlis 23 dekembris cvlileba,
romliTac ganisazRvra pensia ukve pensiaSi gasuli mosamarTleTaTvis.

2. pensiasTan dakavSirebuli pirveli davis dros mosamarTle s.-m, gascda ra
mocemuli saqmis farglebs, romelic, rogorc wesi, SezRudulia uzenaesi
sasamarTlos Sesaxeb kanonis 2001 wlis 16 martis cvlilebis kanonierebis
sakiTxTan mimarTebiT, naTlad gamoxata Tavisi azri 2005 wlis 23 dekem-
bris cvlilebis kanonierebaze. mosamarTle s.-s 2005 wlis 23 dekembris gan-
marteba iyo mxolod Teoriuli; man SesTavaza, rom sadavo cvlileba unda
gamoyenebuliyo ganmcxadeblis mocemuli situaciisTvis.

3. imdenad, ramdenadac 2005 wlis 23 dekembris imave cvlilebis gamoyenebis
kanoniereba ganmcxadeblis pensiis miRebis uflebebTan mimarTebiT iyo me-
ore davis ZiriTadi Semadgeneli nawili, me miviCnev, rom imave sakiTxis gan-
xilvis dros mosamarTle s.-is meored monawileobiT dairRva miukerZoeb-

20 konvenciis 45§2 muxlisa da reglamentis 74§2 muxlis Tanaxmad, winamdebare ganCinebas Tan erTvis
mosamarTle gulumianis gasxvavebuli azri.
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loba konvenciis me-6 (§1) muxlis Sesabamisad.21  rasakvirvelia, ganmcxadeb-
lis SiSs, rom mosamarTle s.-s hqonda winaswari warmodgena meore davis
gamosavalze, vinaidan mas ukve hqonda gamoxatuli azri am sakiTxTan mi-
marTebiT, aqvs gamarTleba. misi CarTuloba meore saqmis ganxilvaSi, SeiZ-
leba iTqvas, rom ar iyo xelSemwyobi ndobis TvalsazrisiT, romliTac un-
da sargeblobdes sasamarTlo sazogadoebaSi.22

4. am mosazrebebis safuZvelze me davaskveni, rom dairRva konvenciis me-6 (§1)
muxli miukerZoebeli sasamarTlos moTxovnasTan mimarTebiT.

5. pirveli damatebiTi oqmis 1-li muxlis SesabamisobasTan mimarTebiT, unda
aRiniSnos, rom es ukanaskneli ar uzrunvelyofs pensiis, an sxva socialu-
ri daxmarebis gansazRvruli odenobiT miRebis uflebas.23  TumcaRa, sasa-
marTlo praqtikis Tanaxmad, Tu gansazRvruli odenobis pensiis miRebis
ufleba dadgenilia kanoniT an savaldebulo sasamarTlo gadawyvetile-
biT, aseTi ufleba daculia pirveli damatebiTi oqmis 1-li muxlis Tanax-
mad.24

mosamarTleTa umravlesoba eTanxmeba im faqts, rom saqarTvelos uzenae-
si sasamarTlos Sesaxeb kanonis 36-e muxlis safuZvelze, ganmcxadeblis uf-
leba, miiRos pensia im odenobiT, romelic cvlilebadia uzenaesi sasamar-
Tlos mosamarTlis xelfasis Sesabamisad, daculi iyo pirveli damatebiTi
oqmis 1-li muxlis safuZvelze.

6. ufro metic, kanonis gamoyeneba ukuZalis efeqtiT, romelic laxavs gan-
mcxadeblis finansur interess, miCneul unda iqnes rogorc qonebis Camor-
Tmeva pirveli damatebiTi oqmis I muxlis mniSvnelobis farglebSi.25

uzenaesi sasamarTlos administraciul saqmeTa palatis gadawyvetilebis
Tanaxmad, 2001 wlis 16 martis cvlilebas ar hqonda ukuZalis efeqti. im faq-
tis miuxedavad, rom ganmcxadeblis pensiis miRebis uflebas aqvs uwyveti
xasiaTi, es ufleba, uzenaesi saamarTlos azriT, warmoiSva ganmcxadeblis
sapensio asakis dadgomisas _ 2000 wlis maisSi, roca mas daeniSna samisdRe-
Sio pensia, „uzenaesi sasamarTlos Sesaxeb kanonis“ 36-e muxlis sawyisi ver-
siis Sesabamisad.

7. uzenaesi sasamarTlos mosamarTleTa umravlesoba agreTve aRniSnavda,
rom uzenaesi sasamarTlos Sesaxeb kanonis 36-e muxli amkvidrebs sapensio
daxmarebis maRal standarts uzenaesi sasamarTlos mosamarTleTaTvis. is
amasTan mimarTebiT acxadebda, rom:

„maRali standartis sapensio sistemis Seqmna aris ara marto konkretuli
sapensio asakis mosamarTlis socialuri dacvis sakiTxi, aramed is agreTve
miznad isaxavs sasamarTlo sistemis damoukideblobisa da miukerZoeblo-

21 Kleyn and Others, §200; Sacilor-Lormines v. France, no.65411/01, §73, ECHR 2006 XIII; and Mežnariæ v. Croatia,
no.71615/01, §32).

22 De Cubber v. Belgium, 26 October 1984, §26, Series A no.86, and Castillo Algar v. Spain, 28 October 1998, §32, Reports
of Judgments and Decisions 1998 VIII.

23 Aunola v. Finland (dec.), no.30517/96, 15 March 2001.
24 Andrejeva v. Latvia [GC], no.55707/00, §§77 and 78, 18 February 2009; Pravednaya v. Russia, no.69529/01, §§37-41,

18 November 2004; Smirnitskaya and Others v. Russia, no.852/02, §§33- 37, 5 July 2007; and Solodyuk v. Russia,
no.67099/01, §§26-27, 12 July 2005.

25 Smirnitskaya, §§49-53, and Smokovitis and Others v. Greece, no.46356/99, §§32-34, 11.04.2002.



46
www.supremecourt.ge

adamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebzeadamianis uflebaTa evropuli sasamarTlos ganCinebaTa krebuli saqarTvelos saqmeebze

bis SenarCunebas zogadad, uzrunvelyofs ra moqmedi mosamarTlisTvis sa-
pensio asakis dadgomis Semdeg imave sargeblis miRebas...“.

8. mosamarTleTa umravlesoba zedmet mniSvnelobas aniWebs im mizezebs, rom-
lebic dafuZnebulia ekonomikur argumentebze, rac dakavSirebulia „sa-
xelmwifo biujetis mdgradobasTan“. me ar vkamaTob miznebis mniSvneloba-
ze, magram es ar niSnavs, rom am miznebma gavlena moaxdinos sasamarTlo sis-
temis damoukideblobaze.

ufro metic, mopasuxe saxelmwifos argumenti ar unda iyos is, Tu rogor
da ra xarisxiT Seuqmnis safrTxes biujetis mdgradobas ocdaerTi piris-
Tvis pensiis gazrda.

msgavsi argumentis SemTxvevaSic ganmcxadebels erTmeva ufleba, miiRos
gazrdili pensia ex post facto 2005 wlis 23 dekembris cvlilebis gamo, rac
warmoadgens pirveli damatebiTi oqmis I muxlis darRvevas.
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ganacxadi #1484/07

2006 wlis 28 dekembers irakli kakabaZem, laSa CxartiSvilma, jaba jiSkari-
anma, zurab rTveliaSvilma da daviT dalaqiSvilma ganacxadiT mimarTes
strasburgSi adamianis uflebaTa sasamarTlos, adamianis uflebaTa da Zi-
riTad TavisuflebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2012 wlis 2 oqtombers sasamarTlom ganixila ganacxadi (#1484/07) da er-
Tsulovnad daadgina, rom dairRva konvenciis me-5 muxlis I nawili, me-6 mux-
lis I nawili me-6 § 3 (c) muxlTan erTad, me-11 muxli da  konvenciis me-7 oqmis
II muxli.

saqmis faqtobrivi garemoebebi

aplikantebi arian qarTuli arasamTavrobo organizacia _ Tavisuflebis in-
stitutis wevrebi. igi dafuZnda 2004 wlis TebervalSi. am organizaciis saqmi-
anobis erT-erTi mimarTulebaa penitenciuri da samarTaldamcavi organoe-
bis monitoringi da marTlmsajulebis damoukideblobis xelSewyoba. isini aw-
yobdnen sajaro preskonferenciebs da quCis demonstraciebs, ra drosac
gmobdnen adamianis uflebebis seriozul darRvevebs, romlebic, savaraudod,
Caidina Sinagan saqmeTa saministrom da aprotestebdnen saqarTvelos cixe-
ebSi arebul mdgomareobas.

A. 2006 wlis 29 ivniss momxdari incidenti

2006 wlis 29 ivniss, daaxloebiT dRis 2:20 saaTze, aplikantebma gamarTes de-
monstracia Tbilisis saapelacio sasamarTlos Senobis gareT Salva ramiSvi-
lisa da daviT koxreiZis _ kerZo satelevizio arxis `202-is~ mflobelebis _
mxardasaWerad, romelTa saqmis ganxilvac mimdinareobda im dRes. ramiSvi-
lisa da koxreiZis saqmis mimarT im droisaTvis arsebobda didi sazogadoeb-
rivi interesi.

aplikantTa 2006 wlis 4 da 5 ivlisis werilobiTi mtkicebulebebis Tanaxmad,
romlebSic asaxuli iyo 2006 wlis 29 ivniss ganviTarebuli movlenebi, isini
Sevidnen Tbilisis saapelacio sasamarTlos ezoSi centraluri karidan; dac-
vis samsaxuris TanamSromlebma SeniSnes, rom erT-erT aplikants Tan hqonda
megafoni, rac ar gauprotestebiaT. aplikantebi SeCerdnen aTi-oci metris
moSorebiT sasamarTlos Senobidan da pirvelma aplikantma, romelsac mega-
foni ekava xelSi, daiwyo Semdegi sloganebis warmoTqma:

`Cven ar unda gvyavdes politikuri patimrebi saqarTveloSi! ... Cven Tqven-
gan moviTxovT, daemorCiloT samarTlianobas da ara, ramdenime maRali
rangis Cinosnis piradul interesebs! ... momeciT samarTali an momeciT  sik-
vdili! ...~.

amas garda, pirvelma aplikantma, miaCnda ra, rom adamianis uflebaTa kuTxiT
saqarTveloSi arsebuli situacia iyo sabWoTa kavSiris dros 1930-ian wlebSi
gaCaRebuli teroris msgavsi, agdebulad moixsenia Sinagan saqmeTa ministri,
batoni v.m.-i, rogorc `lavrenti berias nabiWvari~. meoTxe da mexuTe apli-
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kantebis werilobiTi Cvenebebis Tanaxmad, isini aseve moiTxovdnen batoni ra-
miSvilisa da batoni koxreiZis dauyovnebliv gaTavisuflebas, radgan es pi-
rebi ukanonod iyvnen dapatimrebulebi da mouwodes Tbilisis saapelacio sa-
samarTlos `ar gamxdariyo [Sinagan saqmeTa ministris] kriminaluri qmedebe-
bis Tanamonawile~.

aplikantTa TqmiT, iseTi araferi iyo warmoTqmuli an, rac SeiZleboda miCne-
uliyo sasamarTlosadmi Seuracxyofad: amis dadastureba SeeZloT iq myof,
sruliad damoukidebel mowmeebs, iseve, rogorc amas mowmobda telekompa-
nia `202-is~ operatoris mier gadaRebuli kadrebi.

pirveli aplikantis gamosvla gagrZelda daaxloebiT sami wuTi, rodesac for-
maSi gamowyobili ramdenime mandaturi miuaxlovda mas da, savaraudod, winas-
wari gafrTxilebis an ganmartebebis gareSe, ZaliT daakaves. aplikantebi Se-
iyvanes sasamarTlos SenobaSi da Caketes mandaturTa samorigeo oTaxSi.

aplikantTa werilobiTi Cvenebebis Tanaxmad, maTi dakavebis adgilas aranai-
ri dakavebis oqmi ar Sedga. yovel SemTxvevaSi, maTTvis arc warudgeniaT da
arc raime dokumentze xelmowera ar mouTxoviaT. piriqiT, mandaturebma da-
arwmunes aplikantebi, rom isini oficialurad ar iyvnen dapatimrebulni, rom
es iyo ubralo gaugebroba da maT Zalian male gaaTavisuflebdnen.

amis miuxedavad, saqmis masalebSi arsebobs TiToeuli aplikantis cal-calke
dakavebis xuTi oqmi. am CanawerebSi miTiTebuli iyo rogorc Semdgeneli man-
daturis saxeli da gvari, aseve TiToeuli aplikantis saxeli, gvari, dabade-
bis TariRi da piradi nomeri. dokumentebSi miTiTebuli iyo, rom aplikantebi
daakaves daaxloebiT dRis 2:20 saaTisaTvis, 1997 wlis 13 ivnisis saerTo sasa-
marTloebis iurisdiqciis Sesaxeb aqtis 76(3) §1(f)-e muxliT. kerZod, aRniSnu-
li iyo, rom samarTaldamrRvevma pirebma `daarRvies sazogadoebrivi wesri-
gi~, ramac miiRo `sasamarTlosadmi upativcemulobis, Seuracxyofis, manda-
turebis kanonieri gankargulebebisadmi (SeewyvitaT darRvevebi) daumorCi-
leblobis, sasamarTlo mandaturebisaTvis winaaRmdegobis gawevis, sasamar-
Tloze zegavlenis, marTlmsajulebis ganxorcielebisaTvis xelSemSleli
sityvieri gamoTqmebis da a.S.~ forma. yvela Canaweri iwyeboda mandaturebis
xelnawri CvenebebiT, romlebSic miTiTebuli iyo, rom aplikantebma `uari ga-
nacxades xelmoweraze da Sesabamisad, aslis miRebazec~. maT dauyovnebliv
acnobes darRvevisa da aplikantebis dakavebis Taobaze Tbilisis saapelacio
sasamarTlos Tavmjdomares da policias.

aplikantTa gancadebiT, maTi dakavebis Taobaze arsebuli dokumentebi Sead-
gines da saqmeSi Caamates ex post factum.

dakavebulebi sruliad ucnobi mizezebis gamo, daaxloebiT sami saaTis gan-
mavlobaSi, moaTavses sasamarTlos Senobis samorigeo oTaxSi, ris Semdegac
policiis TanamSromlebma isini gadaiyvanes Sinagan saqmeTa saministros da-
kavebis izolatorSi; saqmis masalebSi arsebobs cixis Jurnalis Sesabamisi Ca-
naweri, romelSic aRniSnulia, rom meoTxe ganmcxadebeli dakavebis izola-
torSi Seiyvanes dRis 5:45 saaTze.

saqmeSi aseve devs sasamarTlos sami mandaturis axsna-ganmarteba, romlebic
monawileobdnen aplikantebis dakavebaSi. es ganmartebiTi baraTebi Sedgeni-
lia naxevar gverdze, xelnaweri formiT, Seicavs erTsa da imave frazebs da
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Sedgenila Tbilisis saapelacio sasamarTlos ufrosi mandaturis saxelze.
amgvarad, aRniSnuli dokumentebis mixedviT, ganmcxadeblebma `idgnen ra sa-
samarTlos centralur SesasvlelTan axlos daaxloebiT dRis 2:20 saaTze~,
daiwyes `politikuri patimrebis gamoSvebis moTxovna~ da `sasamarTlosaT-
vis Seuracxyofis miyeneba TavianTi qmedebebiTa da gamoTqmebiT~. erT-er-
Tma mandaturma Tavis moxsenebiT baraTSi damatebiT aRniSna, rom ganmcxade-
belTa saqcieli warmoadgenda sasamarTlos damoukideblobasa da miukerZo-
eblobaze zewolas, maSin roca meorem miuTiTa, rom aRniSnuli darRvevebi
iyo sasamarTlo saqmianobaSi Careva. samive mandaturi amtkicebda, rom vidre
isini daakavebdnen ganmcxadeblebs, maT ramdenjerme sTxoves, SeewyvitaT
darRvevebi.

rodesac aplikantebi gadaiyvanes dakavebis izolatorSi, maT Seityves, rom
isini dapatimrebulebi iyvnen Tbilisis saapelacio sasamarTlos Tavmjdoma-
ris 2006 wlis 29 ivnisis gadawyvetilebiT.

B. 2006 wlis 29 ivnisis gadawyvetileba

rogorc 2006 wlis 29 ivnisis erTgverdiani gadawyvetilebiT irkveva, Tbili-
sis saapelacio sasamarTlos Tavmjdomarem, qalbatonma e.t.-ma, gancalkeve-
biT, zepiri mosmenis gareSe, gadawyvita mxolod mandaturebis werilobiT ax-
sna-ganmartebis safuZvelze daepatimrebina aplikantebi 30 dRiT, sisxlis sa-
marTlis saproceso kodeqsis 208 §6(1)-e muxlis mixedviT. amgvarad, man mxed-
velobaSi miiRo mandaturTa versia 2006 wlis 29 ivniss momxdari incidentis
Taobaze, kerZod is, rom `[ganmcxadeblebi], romlebic imyofebodnen sasamar-
Tlos Senobis SigniT, mis centralur SesasvlelSi, arRvevdnen sazogadoeb-
riv wesrigs, xels uSlidnen sasamarTlos normalur funqcionirebaSi da cdi-
lobdnen sasamarTloze zegavlenis moxdenas konkretuli saqmis ganxilvi-
sas~. miuxedavad mandaturTa moTxovnebisa, rom SeewyvitaT areuloba, apli-
kantebma isev gaagrZeles TavianTi qmedebebi, ramac miiRo `sityvieri gamoT-
qmebisa da qmedebebis~ forma. sasamarTlos Tavmjdomarem daaskvna, rom ap-
likantebma `daarRvies sazogadoebrivi wesrigi, aCvenes ra Ria da uxeSi upa-
tivcemuloba sasamarTlosadmi da safrTxis qveS daayenes marTlmsajulebis
ganxorcieleba~.

2006 wlis 29 ivnisis gadawyvetilebis dadgenilebiT nawilSi aRniSnuli iyo,
rom es dokumenti ar eqvemdebareboda gasaCivrebas, aplikantebs maTze da-
kisrebuli sasjeli unda moexadaT Sinagan saqmeTa saministros me-2 izola-
torSi da Tbilisis policiis departamenti pasuxismgebeli iyo aRsruleba-
ze.

C. Semdgomi movlenebi

2006 wlis 21 ivliss aplikantebma miuTiTes, rom sisxlis samarTlis saproce-
so kodeqsis 208 §7-e muxlis moqmedeba sakonstitucio sasamarTlos 2006 wlis
20 ivlisis gadawyvetilebiT SeCerebuli iyo da daobdnen, rom maTi dakaveba
iyo administraciuli sasjeli. Sesabamisad, saqarTvelos uzenaes sasamar-
Tlos mimarTes, rom ganexila 2006 wlis 29 ivnisis gadawyvetileba adminis-
traciul samarTaldarRvevaTa kodeqsis 279-e muxlis mixedviT. ganmcxadeb-
lebi Ciodnen, rom Tbilisis saapelacio sasamarTlos Tavmjdomarem dauSva
aSkara sasamarTlo Secdoma, rodesac isini dasaja sisxlis samarTlis sapro-
ceso kodeqsis 208-e muxliT, romelic calsaxad iTvaliswinebs pasuxismgeb-
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lobas mxolod sasamarTlos Senobis SigniT Cadenili danaSaulisaTvis; apli-
kantTa demonstraciis amsaxveli videoCanaweri warmodgenili iyo imis dasa-
dastureblad, rom aplikantebi moqmedebdnen  mxolod Tbilisis saapelacio
sasamarTlos ezoSi. amgvarad, aplikantebi daoben, rom zemoxsenebuli norma
ar unda yofiliyo miCneuli gonivrul da Sesabamisad, kanonier safuZvlad
maTTvis braldebis wayenebasa da dakavebaSi. amas garda, isini Ciodnen, rom
Tbilisis saapelacio sasamarTlos Tavmjdomarem daarRvia samarTliani sa-
samarTlos principebi, rodesac gadawyvetileba miiRo sruliad calmxrivi
Cvenebebis safuZvelze, romlebic sasamarTlos mandaturebma miawodes. gan-
mcxadeblebi aseve Civian, rom sasamarTlos Tavmjdomarem gamoiyena umkac-
resi sanqcia, rac ki gaTvaliswinebuli iyo sisxlis samarTlis saproceso ko-
deqsis 208-e muxliT.

2006 wlis 26 ivliss uzenaesi sasamarTlos mosamarTlem, batonma z.m.-ma, gani-
xila, in absentia, aplikantebis 2006 wlis 21 ivlisis saCivari da ar daakmayofi-
la maTi moTxovnebi. saCivris ganxilvis TariRi winaswar ar ecnobaT ganmcxa-
deblebs.

rogorc 2006 wlis 26 ivlisis gadawyvetilebiT irkveva, mosamarTle z.m.-ma
upirvelesad aRniSna, rom sisxlis samarTlis saproceso kodeqsis 208 §7-e
muxlis SeCereba ganmcxadeblebs avtomaturad ar aZlevs uflebas, gaasaCiv-
ron TavianTi patimroba. amis miuxedavad, aRiara ra is, rom maTi patimroba,
Tavisi bunebiT, warmoadgenda administraciul patimrobas, man daadgina, rom
sasjelis Taobaze  2006 wlis 21 ivlisis saCivari SeiZleboda ganxiluliyo ad-
ministraciul samarTaldarRvevaTa 279-e muxlis mixedviT. mosamarTle z.m.-
ma gaakritika ganmcxadeblebi maT mier gamoxatvis Tavisuflebis borotad
gamoyenebis gamo. man saqmis masalebis mixedviT dadgenilad cno, rom apli-
kantebma marTlac gamoxates `aSkara da mzardi upativcemuloba~ Tbilisis
saapelacio sasamarTlos mimarT `sasamarTlos Senobis SigniT, kerZod, ki mis
centralur SesasvlelTan~ aRniSnuli qmedebebis CadeniT. nebismier SemTxve-
vaSi, sisxlis samarTlis saproceso kodeqsis 208 §6(1)-e muxlis mizani iyo, mo-
samarTle z.m.-is azriT, daculi yofiliyo sazogadoebrivi wesrigi ara mxo-
lod sasamarTlos Senobis SigniT, aramed, aseve _ mis gareTac, mimdebare ad-
gilebSic. saapelacio sasamarTlos Tavmjdomares ar hqonda sxva arCevani,
garda sisxlis samarTlis saproceso kodeqsis  208 §6(1)-e muxliT gaTvalis-
winebuli sanqciisa, romelic daekisraT aplikantebs, radgan mocemul situa-
ciaSi is, rac riskis qveS idga, iyo `ara konkretulad im mosamarTlis kerZo
interesi, aramed sasamarTlos avtoriteti da marTlmsajulebis jerovani
ganxorcieleba~. saCivris pasuxad, imis Taobaze, rom Tbilisis saapelacio sa-
samarTlos Tavmjdomarem Tavisi gadawyvetileba gamoitana mxolod cal-
mxrivi Cvenebebis safuZvelze, mosamarTle z.m.-ma ganacxada, rom yvela mtki-
cebuleba _ aplikantebis dakavebis oqmebi da ganmartebiTi baraTebi _ sasa-
marTlos TavmjdomarisaTvis gansaxilvelad, kanoniT gaTvaliswinebuli yve-
la proceduris dacviT, Seadgines da waradgines sasamarTlos mandaturebma.
mosamarTle z.m.-ma aseve ganacxada, rom 30-dRiani patimroba iyo Sesabamisi
sasjeli, Cadenili qmedebebis simZimidan gamomdinare.

2006 wlis 28 ivliss aplikantTa patimrobis vada amoiwura da isini gaTavisuf-
ldnen.
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D. 2006 wlis 29 ivnisis incidentis videoCanaweri

Canaweri momzadebuli iyo satelevzio arxis `202-is~ mier 2006 wlis 29 ivnisis
incidentis Taobaze.

pirvel scenaSi mokled iyo naCvenebi, Tu rogor akavebda formaSi gamowyobi-
li ramdenime mandaturi zogierT aplikants Tbilisis saapelacio  sasamar-
Tlos ezoSi. pirvel aplikants, romelsac xelSi megafoni eWira, mandature-
bi xels kravdnen sasamarTlos centraluri Sesasvlelisken. scenis dasas-
ruls, ucnobma mamakacma xeli daafara kameris linzas.

programis bolo epizodSi, Tbilisis saapelacio sasamarTlos Tavmjdomare,
qalbatoni e.t.-i naCvenebi iyo ukve aplikatebis dakavebis gamo gamarTul pres-
konferenciaze. man ganacxada:

`...am aqciis xuT monawiles,... romlebmac aseTi pirdapiri da uxeSi upa-
tivcemuloba gamoxates sasamarTlos mimarT da daarRvies wesrigi sasa-
marTloSi ... Cemi gankargulebiT maT mimarT gamoviyeneb ocdaaTdRian
patimrobas da es, kidev erTxel, iqneba kargi magaliTi imisaTvis, rom pa-
tiviscemis gamoxatva sasamarTlos mimarT da sasamarTloSi wesrigis dac-
va iqneba Zalian mkacrad daculi~.

komentatorma aRniSna, rom vidre qalbatoni e.t.-i daikavebda Tbilisis saa-
pelacio sasamarTlos Tavmjdomaris posts, igi Sinagan saqmeTa ministris, v.m.-
is moadgile iyo.

satelevizio eTerSi gasul danarCen siuJetebSi naCvenebi iyo aplikantebis
advokatebisa da mxardamWerebis interviuebi, romelTagan zogierTi acxadeb-
da, rom ganmcxadeblebs ar unda dakisrebodaT sisxlis samarTlis saproce-
so kodeqsis 208-e muxliT gaTvaliswinebuli pasuxismgebloba, radgan isini
moqmedebdnen sasamarTlos Senobis gareT.

E. sakonstitucio sasamarTlos 2006 wlis 15 dekembris gadawyvetileba
saqmeze `masuraSvili da mebonia saqarTvelos parlamentis winaaRmdeg~

saqmes safuZvlad daedo ori advokatis mier sakonstitucio sasamarTloSi
Setanili sarCeli. isini daapatimres sisxlis samarTlis saproceso kodeqsis
208 §6-e muxlis safuZvelze sazogadoebrivi wesrigis darRvevisa da sasamar-
Tlosadmi upativcemulobis gamo, romelic Caidines sisxlis samarTlis saq-
mis zepiri ganxilvisas sasamarTlo darbazSi.

2006 wlis 20 ivlisis gadawyvetilebiT sakonstitucio sasamarTlom dasaSve-
bad gamoacxada saCivrebi arsebiTi ganxilvisaTvis da SeaCera sisxlis samar-
Tlis saproceso kodeqsis 208 §7-e muxlis moqmedeba.

2006 wlis 15 dekembris ganCinebiT sakonstitucio sasamarTlom gauqmebulad
gamoacxada sisxlis samarTlis saproceso kodeqsis 208 §7-e muxli, rogorc
arakonstituciuri.

Tavis dasabuTebaSi sakonstitucio sasamarTlom adamianis uflebaTa evro-
puli sasamarTlos precedentul samarTalze dayrdnobiT daadgina, rom kon-
venciis me-6 muxlis I nawilis `sisxlis samarTlis paragrafi~ gamoiyeneboda
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sisxlis samarTlis saproceso kodeqsis 208-e muxliT gaTvaliswinebuli gan-
xilvebisas. sakonstitucio sasamarTlom SemdgomSi daasabuTa, rom is ganxil-
vebi, romlebic saqmis ganmxilvel mosamarTles uflebas aZlevda msjavrde-
bulad ecno piri sazogadoebrivi wesrigis darRvevisa da sasamarTlosadmi
upativcemulobis gamo adgilze TaTbiriT, zepiri ganxilvebis gareSe, war-
moadgens samarTliani sasamarTlos yvelaze umTavresi garantiebis ugule-
belyofas, rogoricaa mxareTa SejibrebiTobisa da Tanasworobis principi,
dacvis mosamzadeblad adekvaturi droisa da saSualebebis qona da ase Sem-
deg.

sakonstitucio sasamarTlom daadgina, rom sisxlis samarTlis saproceso ko-
deqsis 208-e muxlis safuZvelze msjavrdebuli pirisaTvis apelaciis Setana-
ze uaris TqmiT, am normis me-7 punqti arRvevs konstituciis 42-e muxlis I na-
wils da konvenciis me-7 oqmis  II muxlis moTxovnebs. am bolo daskvnis ufro
meti dasabuTebisaTvis, sakonstitucio sasamarTlom Tavis gadawyvetileba-
Si miuTiTa saqmeze _ Gurepka v. Ukraine (no. 61406/00, §§ 59-62, 6 September 2005).

Tavis gadawyvetilebaSi sakonstitucio sasamarTlom aseve gaakritika sasa-
marTlosadmi upativcemulobis definicia, rogorc bundovani, romelic sis-
xlis samarTlis saproceso kodeqsis 208-e muxlis VI paragrafSia mocemuli.
kerZod:

`sadavo normiT gaTvaliswinebuli darRveva ar aris naTlad formuli-
rebuli... da misi interpretacia SesaZlebelia iyos orazrovani, radgan
es norma bundovania da aklia sizuste... iq, sadac kanonmdebloba akis-
rebs patimrobis sanqcias, samarTaldamrRvevs naTlad unda esmodes im
darRvevis arsi, romlis gamoc mas miesaja patimroba da meore mxriv, mo-
samarTle, romelic iyenebs kanons, aseve unda moqmedebdes koreqtulad
da adekvaturad. ...

sakonstitucio sasamarTlos azriT, iseTi mniSvnelovani procesebis miR-
weva da SenarCuneba, rogoricaa sasamarTlos avtoritetis dacva da mar-
Tlmsajulebis sistemis gamarTulad operireba, ar unda xorcieldebo-
des adamianis uflebaTa fundamenturi uflebebis damcrobis xarjze.~

sasamarTlos Sefaseba

I.  konvenciis me-5 muxlis I, me-6 muxlis I nawilis I da III (c) qvepunqtis, me-
10 muxlisa da me-11 muxlis savaraudo darRvevis Sesaxeb

aplikantebi Ciodnen, rom maTi patimroba, sazogadoebrivi wesrigis darRve-
visa da sasamarTlosadmi upativcemulobis gamo _ Semdgomi patimroba, rac
Tbilisis saapelacio sasamarTlos Tavmjdomarem daadgina 2006 wlis 29 ivni-
sis gadawyvetilebiT, iyo ukanono da arasamarTliani da warmoadgenda kon-
venciis me-5 muxlis I, me-6 muxlis I nawilis I da III (c) qvepunqtis darRvevas.

aplikantebi SemdgomSi Ciodnen, rom maTi dakaveba da patimroba warmoadgen-
da maTi azris gamoxatvisa da mSvidobianad Sekrebis uflebebis ukanono da
dausabuTebel akrZalvas, rac ewinaaRmdegeba konvenciis me-10 da me-11 mux-
lebs.
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1.  dakavebisa da patimrobis kanoniereba

(a)  mTavrobis argumentebi

mTavrobam aRniSna, rom ganmcxadebelTa dakaveba da patimroba Tavsdeboda
konvenciis me-5 §1(c) muxliT gaTvaliswinebul gamonaklisebSi. kerZod, isini
daakaves sazogadoebrivi wesrigis darRvevasa da sasamarTlosaTvis Seurac-
xyofis miyenebaSi eWvmitanilobis gamo. es qmedebebi warmoadgens `samarTal-
darRvevas~ am konkretuli normis mniSvnelobis mixedviT. rac Seexeba Sida
sakanonmdeblo bazas aplikantebisaTvis Tavisuflebis SezRudvis sakiTxTan
dakavSirebiT, mTavroba daeyrdno sasamarTloebis Sesaxeb aqtis 76(3) §1(f)
muxls da sisxlis samarTlis saproceso kodeqsis 208 §6(1) muxls, romelic
kompetentur samarTlebriv organos akisrebs samarTaldamrRvevi pirebis
dasjis uflebamosilebas patimrobis misjis saxiT. amas garda, mTavrobam Se-
niSna, rom aplikantebis dakaveba da dapatimreba Tavsdeba konvenciis 5 §1(b)
muxlis farglebSi.

acnobierebs ra imas, rom sasamarTloebis Sesaxeb aqtis 76(3) §1(f)-e muxlis de-
taluri formulireba Seexeba mxolod sasamarTlos mandaturis uflebamo-
silebas, sasamarTlos Senobis SigniT daakavos adamianebi, mTavroba daobs,
rom es norma wakiTxul unda iqnes ufro meti interpretaciiT, zogadi mizne-
bis gaTvaliswinebiT, romelic unda yofiliyo miRweuli aRniSnuli sadavo
samarTlebrivi normis gamoyenebiT. amgvarad, vinaidan sasamarTloebis Sesa-
xeb aqtis 76(3)-e muxlis arsiT sasamarTlos mandaturebs ufleba hqondaT da-
ecvaT marTlmsajulebis ganxorcileba, sruliad bunebrivia vivaraudoT, rom
im aplikantebis mimarT, romlebic Seuracxmyoflad iqceodnen Tbilisis saa-
pelacio sasamarTlos ezoSi, sasamarTlos SeeZlo gamoeyenebina maTTvis mi-
niWebuli Sesabamisi ufleba-movaleobebi ara mxolod sasamarTlos SenobaSi,
aramed mis gareT dacul teritoriazec.

SemdgomSi mTavroba amtkicebs, rom ganmcxadeblebis patimrobis pirveladi
periodi, Tbilisis saapelacio sasamarTlos Tavmjdomaris mier incidentis
ganxilvis mimdinareoba, warmoadgenda administraciul patimrobas, romelic
administraciuli ganxilvebisas aris aRmkveTi  RonisZieba, administraciul sa-
marTaldarRvevaTa kodeqsis 244-e muxlis mixedviT. mTavroba SemdgomSi See-
cada, daerwmunebina sasamarTlo, rom aRniSnuli dakaveba ar aRemateboda maq-
simalurad daSvebuli samsaaTiani limitis zRvars, rogorc es administraci-
ul samarTaldarRvevaTa kodeqsis 247-e muxlis mixedviTaa dadgenili. Tavisi
poziciebis mxardasaWerad, mTavroba eyrdnoba im faqts, rom sami saaTi da 25
wuTi gavida ganmcxadeblebis dakavebasa da erT-erTi maTganis Sinagan saqmeTa
saministros dakavebis izolatorSi gadayvanas Soris. es ukanaskneli movlena
ki aucileblad moxdeboda 2006 wlis 29 ivnisis gadawyvetilebis gamotanis Sem-
deg; am drois ganmavlobaSi 25 wuTze meti daixarja aplikantebis transporti-
rebaze sasamarTlos Senobidan maTi Semdgomi patimrobis adgilamde.

(b) aplikantebis argumentebi

aplikantebma ganacxades, rom maTi dapatimreba ukanono iyo, radgan sasamar-
Tloebis Sesaxeb aqtis 76(3) §1(f)-e muxlis Tanaxmad, sruliad naTladaa gacxa-
debuli, rom aRniSnuli norma ar avaldebulebs sasamarTlos mandaturs, rom
piri sasamarTlos Senobis gareT daakaos. am mandaturebs SeeZloT mxolod
`aRekveTaT samarTaldarRveva sasamarTlos Senobis SigniT~. aplikantebi Ci-
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vian, rom erovnuli sasamarTloebisa da mopasuxe saxelmwifos mier normis
gadaWarbebulma interpretaciam TviTneburad gazarda mandaturebis ufle-
bamosilebis teritoriuli gamoyeneba dakavebasTan dakavSirebiT, rac ar Se-
esabameba savaraudo moTxovnebs da Sesabamisad, iyo ukanono, konvenciis me-5
muxlis I nawilis moTxovnebidan gamomdinare.

aplikantebma SemdgomSi ganacxades, rom saqmis mimdinareobisas ar iyo naTeli,
Tu romeli samarTlebrivi normiT unda mowesrigebuliyo maTi patimrobis xan-
grZlivoba. isini aprotestebdnen administraciul samarTaldarRvevaTa ko-
deqsis 247-e muxlis gamoyenebas, romelic adgens administraciuli patimro-
bis kanoniT gansazRvrul limits da amtkicebdnen, rom rogorc es cxadliv
iyo asaxuli me-10 muxlSi, administraciuli samarTaldarRvevaTa kodeqsi ga-
moiyeneba mxolod am konkretuli kodeqsiT gaTvaliswinebuli darRvevebis Ca-
denisas, maSin, roca aplikantebi damnaSaved cnes da dasajes sisxlis samarTlis
saproceso kodeqsis 208-e muxlis mixedviT. meore mxriv, Tu administraciul
samarTaldarRvevaTa kodeqsi unda gamoyenebuliyo am SemTxvevaSi, maSin wamo-
iWreboda aSkara problema am kodeqsis 246-e muxlis mixedviT, romelic gamo-
ricxavs sasamarTlos mandaturebs saxelmwifo moxeleTa im CamonaTvalidan,
romlebic kanoniT arian uflebamosilebi pirTa dapatimrebaze.

rac Seexeba Semdgomi sasjelis safuZvels 30-dRiani patimrobis dakisrebiT,
sisxlis samarTlis saproceso kodeqsis 208 §6(1)-e muxlis mixedviT, ganmcxa-
deblebma ganacxades, rom am normas analogiurad ar gaaCnia winaswari varau-
di da sizuste. am argumentis mxardasaWerad, isini eyrdnobian saqarTvelos
sakonstitucio sasamarTlos Sesabamis daskvnebs, iseve rogorc am normis Se-
sabamis cvlilebas 2006 wlis 29 dekembers, rac ganmcxadeblebis mosazrebiT,
saqarTvelos xelisuflebis mxridan warmoadgens mdumare Tanxmobas moce-
muli normis pirveladi variantis defeqturobaze. aplikantebma kvlav aRniS-
nes: maT ar SeeZloT winaswar evaraudaT is, rom maT mier sasamarTlos Seno-
bis gareT Cadenil qmedebebs Sedegad mohyveboda dapatimreba, sisxlis samar-
Tlis saproceso kodeqsis 208 §6(1)-e muxlis Tanaxmad.

(c) sasamarTlos Sefaseba

i. zogadi principebi

sasamarTlo kvlav imeorebs: Tavisuflebis aRkveTa unda xvdebodes konven-
ciis me-5 muxlis I nawilis (a)-(f) qvepunqtebiT gaTvaliswinebuli gamonakli-
sebidan erT-erTSi,1  rom CaiTvalos `kanonierad~. iq, sadac dakavebis ukano-
noba sadavoa, konvencia erovnul kanonmdeblobas arsebiTad eyrdnoba da
akisrebs valdebulebas, rom daicvas erovnuli kanonmdeblobis ZiriTadi da
proceduruli normebi.2  es upirvelesad moiTxovs imas, rom nebismier patim-
robas Tu dakavebas unda hqondes ara mxolod Sesabamisi samarTlebrivi dasa-
buTeba adgilobrivi kanonmdeblobis Sesabamisad, aramed sakiTxi aseve ukav-
Sirdeba kanonis xarisxs; igi saWiroebs, rom SesabamisobaSi iyos kanonis uze-
naesobasTan, rac konvenciis yoveli muxlis ganuyofeli nawilia.3  `kanonis
xarisxi~ _ am cnebaSi igulisxmeba is, rom iq, sadac erovnuli kanonmdebloba

1 Assanidze v. Georgia [GC], no. 71503/01, § 170, ECHR 2004 II.
2 Saadi v. the United Kingdom [GC], no.13229/03, §67, 29 January 2008.
3 Stafford v. the United Kingdom [GC], no.46295/99, §63, ECHR 2002, Kafkaris v. Cyprus [GC], no.21906/04, §116,

ECHR 2008.
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akisrebs Tavisuflebis aRkveTas, es unda iyos sakmarisad dasaSvebi, zedmi-
wevniT zusti da ganWvretadi amis gamosayeneblad, raTa Tavidan aviciloT
nebismieri saxis TviTneboba.4  amgvarad, konstituciiT dadgenili `kanonie-
rebis~ standarti saWiroebs, rom yvela kanoni iyos zedmiwevniT zusti, raTa
pirs ufleba hqondes _ saWiroebis SemTxvevaSi Sesabamisi rCevisa da konsul-
taciebis gaTvaliswinebiT _ ganWvritos Sedegebi, ramac SesaZloa gamoiwvi-
os mocemuli RonisZieba, im xarisxiT, rac gonivrulia mocemul garemoebeb-
Si.5

Tumca, mxolod adgilobrivi kanonmdeblobis dacva ar aris sakmarisi. koven-
ciis me-5 muxlis I nawili damatebiT saWiroebs, rom Tavisuflebis nebismieri
SezRudvisas individi daculi iyos yovelgvari TviTnebobisagan.6  fundamen-
turi principia is, rom TviTneburi dakaveba ar Seesabameba konvenciis me-5
muxlis I nawilis moTxovnebs. cneba `TviTneboba~ konvenciis me-5 muxlis I na-
wilSi scdeba erovnuli kanonmdeblobis farglebs, ise, rom Tavisuflebis
SezRudva SesaZlebelia daSvebuli iyos Sida kanonmdeblobiT, magram konven-
ciis mixedviT kvlav TviTnebobad CaiTvalos da ewinaaRmdegebodes mas. mar-
Talia, sasamarTlos uwin ar gaukeTebia globaluri ganmarteba imasTan da-
kavSirebiT, Tu ra saxis qmedebebi SeiZleba CaiTvalos adgilobrivi xelisuf-
lebis warmomadgenelTa mxridan `TviTnebobad~ konvenciis me-5 muxlis I na-
wilis moTxovnebidan gamomdinare, magram sakvanZo principebi TiToeuli am
kategoriis saqmis ganxilvisas dadginda.  amas garda, dakaveba `TviTneburi~
iqneba im SemTxvevaSi, Tu, miuxedavad erovnuli kanonmdeblobisa, xelisuf-
lebis mxridan adgili eqneba arakeTilsindisierebas,7  an im SemTxvevaSi, Tu
adgilobrivi xelisufleba ugulebelyofda Sesabamisi kanonmdeblobis swo-
rad gamoyenebas.8

ii. am pricipebis gamoyeneba mocemuli saqmis garemoebebTan dakavSi-
rebiT

upirvelesad, sasamarTlo aRniSnavs, rom ar aris saWiro pasuxi gaeces SekiT-
xvas, hqonda Tu ara saqarTvelos xelisuflebis warmomadgenlebs safuZveli
gamoeyenebinaT sawinaaRmdego zomebi sazogadoebrivi wesrigis savaraudo
darRvevis aRsakveTad, an arsebobda Tu ara imis saWiroeba, rom Tbilisis saa-
pelacio sasamarTlos gaegrZelebina muSaoba xmauriT gamowveuli xelSem-
Sleli pirobebis gareSe, romelic ismoda aplikantebis mier sasamarTlo Se-
nobis gareT mowyobili demonstraciis dros. am SemTxvevaSi sasworze devs
ganmcxadebelTa dakavebis kanoniereba. SemdgomSi sasamarTlo aRniSnavs, rom
mxareTa Soris sadavo ar gamxdara is, rom ganmcxadeblebis dapatimreba da
mandaturebis mier maTi Caketva Tbilisis saapelacio sasamarTlos Senobis
samorigeo oTaxSi, iseve rogorc maTi Semdgomi dasja dapatimrebiT, rome-
lic Tbilisis saapelacio sasamarTlos Tavmjdomarem daakisra, warmoadgen-
da konvenciis me-5 muxlis I nawiliT gaTvaliswinebuli moTxovnebis gangrZo-
biT darRvevas. es SeiZleba Sefasdes ori periodis intervaliT _ manamde da
Semdgom, roca ganmcxadeblebi warudgines mosamarTles, romelmac sanqcia
gasca maT dapatimrebaze Tavisi 2006 wlis 29 ivnisis gadawyvetilebiT.

4 Nasrulloyev v. Russia, no.656/06, §71, 11 October 2007, Mooren v. Germany [GC], no.11364/03, §76, 9 July 2009.
5 Baranowski v. Poland, no.28358/95, §52, ECHR 2000 III.
6 Bozano v. France, 18 December 1986, §54, Series A, no.111.
7 Giorgi Nikolaishvili v. Georgia, no.37048/04, §53, 13 January 2009; Bozano, §59; and Saadi, §69.
8 Benham v. the United Kingdom, 10 June 1996, §47, and Liu v. Russia, no.42086/05, §82, 6 December 2007.
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rac Seexeba ganmcxadebelTa Tavisuflebis aRkveTis pirvel periods, sasa-
marTlo mzadaa gaiziaros, rom mas Semdeg, rac isini daapatimres sazogado-
ebrivi wesrigis darRvevisa da sasamarTlosadmi upativcemulobis CadenaSi
eWvmitanilobis gamo, es priodi SesaZlebelia Tavsdebodes konvenciis me-5
muxlis I nawilis (c) qvepunqtiT gaTvaliswinebuli gamonaklisis farglebSi.9

Tumca, Sida kanonmdeblobis xarisxze dayrdnobiT, Tavisi uflebamosilebis
ganxorcilebisas patimrobis sadavo periodis `kanonierebis~ dadgenis miz-
nebidan gamomdinare (ixileT 62-e paragrafi), sasamarTlo aRniSnavs, rom gan-
mcxadeblebis dakavebis garSemo arsebuli garemoebebi da daaxloebiT sami
saaTis ganmavlobaSi maTi Caketva Tbilisis saapelacio sasamarTlos samori-
geo oTaxSi, Zalian Znelad Tavsebadia Sesabamisi adgilobrivi kanonmdeblo-
bis normebTan.

amgvarad, Tu sasamarTlo miiRebs mTavrobis arguments imis Taobaze, rom ap-
likantebi sapatimroSi moaTavses administraciuli kodeqsiT gaTvaliswine-
buli samarTaldarRvevis gamo da maTi patimroba im droisaTvis jdeba amgva-
ri administraciuli patimrobisaTvis dadgenil samsaaTiani dakavebis far-
glebSi, warmoiSveba aSkara problema sasamarTlos mandaturebis mier dapa-
timrebis uflebamosilebasTan dakavSirebiT. sasamarTlom aRniSna, rom sasa-
marTlos mandaturebi ar warmoadgenen saxelmwifo moxeleTagan im pirebs,
romlebic aRWurvilebi arian uflebiT ganaxorcielon administraciuli ko-
deqsiT dadgenili administraciuli patimroba.

meore mxriv, rogorc es aplikantTa dakavebis stenografiuli Canawerebidan
Cans, maTi dapatimreba ukavSirdeboda sasamarTloebis Sesaxeb kanonis 76(3)
§1 muxls, konkretulad ki (f) qvepunqts, romelic mandaturebs uflebas aZ-
levs daapatimron piri(pirebi), romlebic eWvmitanilebi arian sazogadoeb-
rivi wesrigis darRvevasa da sasamarTlosadmi upativcemulobaSi. Tumca, es
norma, romelic adgens, rom mandaturebs SeuZliaT ganaxorcielon dapatim-
reba `policiisaTvis [eWvmitanilis] gadacemis mizniT~, ar uzrunvelyofs
drois raime dadgenil savaldebulo vadebs, ra droSic dapatimrebuli piri
moTavsebuli iqneba sapatimroSi sasamarTlo xelisufalis winaSe wardgenam-
de. Sesabamisad, es didwilad auxsneli rCeba, romlis safuZvelzec adgilob-
rivi kanonmdeblobis normis gaTvaliswinebiT, sasamarTlos mandaturebma Ta-
vis Tavs mianiWes imis ufleba, rom ganmcxadeblebi CaeketaT sami saaTis gan-
mavlobaSi Tbilisis saapelacio sasamarTlos samorigeo oTaxSi. sasamarTlo
aRniSnavs, rom es iyo mxolod ganmcxadeblebis dapatimrebis Semdeg _ 2006
wlis 29 ivniss, romelic saqarTvelos kanonmdebelma sabolood daafiqsira
2006 wlis 29 dekembers, maqsimalurad dasaSvebi periodi im pirTa patimrobi-
saTvis, romlebic eWvmitanilebi arian Sesabamisi darRvevis CadenaSi.

sasamarTlo kidev erT sakiTxze gamoTqvams wuxils, kerZod, arc sasamarTlo-
ebis Sesaxeb aqtis 76(3) §1 (f)-e muxliTa (romelic ganmcxadeblebis dapatim-
rebis safuZveli gaxda) da arc sisxlis samarTlis saproceso kodeqsis 208
§6(1)-iT  (romelic ganmcxadebelTa bralis Sesabamisi dadasturebis mizezi
gaxda) ar aris sakmarisad naTlad axsnili, samarTlebrivad SesaZlebeli iyo
Tu ara aplikantTa dapatimreba sasamarTlos Senobis gareT. am normebiT Sez-
Rudulia teritoriuli areali _ rogorc sasamarTlos mandaturebis mier
dakavebis uflebamosilebaze, aseve sazogadoebrivi wesrigis darRvevasa da

9 Makhmudov v. Russia, no.35082/04, §80 and 81, 26 July 2007, and Schwabe and M.G., cited above, §70.
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sasamarTlos SigniT upativcemulo damokidebulebis gamoxatvaze. amgvarad,
sasamarTlos gaaCnia garkveuli eWvebi imasTan dakavSirebiT, rom ganmcxadeb-
lebs SeeZloT winaswar ganesazRvraT Sesabamis droSi da xarisxSi, Tu ra uf-
ro gonivruli iqneboda arsebul  situaciaSi, da rom maT mier ganxocielebu-
li piketireba Tbilisis saapelacio sasamarTlos win gamoiwvevda maT dakave-
basa da dapatimrebas, zemoxsenebuli normebis gaTvaliswinebiT. amasTan da-
kavSirebiT sasamarTlo aRniSnavs, rom erovnuli kanonmdebloba unda iyos
jerovnad maRali xarisxis, gansakuTrebiT ki misi gamoyenebisas normebi unda
iyos ganWvretadi, raTa Tavidan iqnes acilebuli TviTnebobasTan dakavSire-
biT arsebuli nebismieri riski.10

rac Seexeba aplikantTaTvis Tavisuflebis SezRudvis meore periods, maTi
patimroba 30 dRis  ganmavlobaSi, romelic saapelacio sasamarTlos Tavmjdo-
marem daakisra Tavisi 2006 wlis 29 ivnisis gadawyvetilebiT, rogorc sazoga-
doebrivi wesrigisa da sasamarTlosadmi Seuracxyofis miyenebis saxiT Cade-
nili danaSaulis sasjeli, sisxlis samarTlis saproceso kodeqsis 208 §6(1)
muxlis darRvevis gamo, sasamarTlo miiCnevs, rom es periodi SesaZlebelia
Tavsdebodes konvenciis me-5 §1(a) muxliT gaTvaliswinebuli gamonaklise-
bis farglebSi.11  amis miuxedavad, sasamarTlos Tavmjdomarem saerTod ar ga-
nixila mTavari samarTlebrivi sakiTxi: hqonda Tu ara sasamarTlos mandatu-
ris samsaxurs uflebamosileba, daepatimrebina ganmcxadeblebi sasamarTlos
Senobis gareT da iyo Tu ara ganmcxadeblebis mier quCaSi Cadenili qmedebebi
imis mizezi, rom legitimuri safuZveli yofiliyo arsebuli adgilobrivi ka-
nonmdeblobiT maTze pasuxismgeblobis dakisrebisaTvis.  misi (mosamarTlis)
daskvnebi efuZneboda mxolod sasamarTlos mandaturebis axsna-ganmartebebs
da msgavsad analogiuri ganmartebebisa, mosamarTlis dasabuTebas ar axlavs
detaluri axsna da gasaocrad moklea. mosamarTlis daskvnas safuZvlad dae-
do tyuili mtkicebebi imaze, rom TiTqos ganmcxadeblebma aRniSnuli qmede-
bebi `Caidines sasamarTlos Senobis SigniT, mis SesasvlelSi~. amgvarad, aSka-
rad Cans, rom mosamarTlem gamoiCina daudevroba saqmis faqtobrivi da sa-
marTlebrivi ganxilvisas ganmcxadeblebis dakavebasTan dakavSirebiT da ise
gamoiyena Tavisi uflebamosileba, rac Riad ewinaaRmdegeba  konvenciiT uz-
runvelyofili TviTnebobis winaaRmdeg  elementarul procedural normebs.

zemoaRniSnuli garemoebebidan gamomdinare, sasamarTlo askvnis, rom gan-
mcxadeblebis dakaveba daaxloebiT sami saaTis ganmavlobaSi ar SeiZleba ga-
nixilebodes, rogorc aSkara da winaswar savaraudo adgilobriv normebze da-
fuZnebuli, maSin, roca Semdgomi patimrobis dakisreba 30 dRis ganmavlobaSi
gamotanil iqna sruliad zedapiruli formiT, adgilobrivi xelisuflebis
warmomadgenelTa mxridan yovelgvari aucilebeli keTili nebis gamoxatu-
lebis gareSe.

Sesabamisad, dairRva konvenciis me-5 muxlis I nawili.

10 M. v. Germany, no.19359/04, §104, ECHR 2009.
11 Schwabe and M.G., §74 and 83, and M. v. Germany, §87.
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2.  samarTliani sasamarTlos ufleba

(a)  mxareTa argumentebi

aRiarebs ra konvenciis me-6 (I) muxlis sisxlis samarTlis nawilis gamoyenebas
sadavo ganxilvebTan mimarTebiT, mTavrobam aRniSna, rom mxareTa Tanaswo-
robisa da SejibrebiTobis principi  ar unda miviCnioT darRveulad Tbilisis
saapelacio sasamarTlos Tavmjdomaris mier zepiri ganxilvis gareSe saqmis
ganxilvis gamo, ramdenadac am faqtma daazarala  rogorc sasamarTlos man-
daturebis, aseve ganmcxadeblebis Tanasworoba. mTavroba SemdgomSi amtki-
cebs, rom ganmcxadeblebs kvlavac SeeZloT SeetanaT werilobiTi SeniSvnebi
sasamarTlos mandaturebis axsna-ganmartebebze, vidre Tavmjdomare gamoi-
tanda Sesabamis gadawyvetilebas. mTavrobam aseve aRniSna isic, rom Tbilisis
saapelacio sasamarTlos Tavmjdomaris 2006 wlis 29 ivnisis gadawyvetileba
Seicavda relevantur da jerovan dasabuTebas, rom damnaSaved cnobiliyvnen
aplikantebi sisxlis samarTlis saproceso kodeqsis 208 §6(1)-e muxlis mixed-
viT, rasac SemdgomSi srulad dauWira mxari uzenaesma sasamarTlom.

aplikantebma ganacxades, rom maT saerTod ar hqondaT SesaZlebloba gamo-
eTqvaT TavianTi mosazreba sasamarTlos mandaturebis axsna-ganmartebebze
_ arc zepirad da arc werilobiT, Tumca es axsna-ganmartebebi gaxda SemdgomSi
maTi dasjis erTaderTi safuZveli Tbilisis saapelacio sasamarTlos Tav-
mjdomaris mier. maT gaaprotestes is faqti, rom Tavmjdomare Tavisi Suam-
dgomlobiT ar Seecada gaerkvia, an gadaemowmebina sasamarTlos mandature-
bis mier miwodebuli informaciis sizuste. aplikantebma xazi gausves imas, rom
isini winaswar ar iyvnen informirebulebi, rom Tavmjdomare apirebda gadaw-
yvetilebis dauyovnebliv, adgilzeve gamotanas, ris Sesaxebac maTTvis cno-
bili gaxda ex post factum winaswari dakavebis centrSi da, Sesabamisad, ver SeZ-
les TavianTi dacvis argumentebis wardgena. isini aseve acxadebdnen, rom Tbi-
lisis saapelacio sasamarTlos Tavmjdomaris 2006 wlis 29 ivnisis gadawyve-
tileba iyo Zalian zogadi formulirebis da ar Seicavda raime konkretul
qmedebebze dayrdnobil faqtebs, iseve rogorc ar iyo warmodgenili deta-
luri dasabuTeba.

mxareebma aseve gacvales argumentebi aplikantebis ganacxadTan dakavSire-
biT konvenciis me-6 §3(c) muxlis mixedviT, romelic exeboda maTi saqmis gan-
xilvisas piradad an kanonieri warmomadgenlis mier dacvis SesaZleblobebis
arqonas.

(b)  sasamarTlos Sefaseba

upirvelesad, sasamarTlo adasturebs, rom ganmcxadeblebisaTvis dakisre-
buli sasjelis _ Tavisuflebis aRkveTis _ bunebidan gamomdinare, sadavo gan-
xilvebi, rasakvirvelia, warmoSobs konvenciis me-6 muxlis I nawilis sisxlis-
samarTlebrivi nawilis gamoyenebasac. es sakiTxi mTavrobis warmomadgenlebs
ar gauprotestebiaT.12

saqarTvelos sakonstitucio sasamarTlos daskvnebis gaTvaliswinebiT, sa-
samarTlo miiCnevs, rom is forma, rogoriTac Tbilisis saapelacio sasamar-
Tlos Tavmjdomarem ganixila aplikantTa saqme sisxlis samarTlis 208 §7mux-

12 see, Menesheva, §94-98.
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lis safuZvelze _ gancalkevebiT warmarTuli ugulisyuro procedurebi,
romlebic efuZneboda mxolod sasamarTlos mandaturebis werilobiT Cve-
nebebs da ganmcxadeblebs ar miecaT SesaZlebloba sasamarTlos Tavmjdoma-
res maTi Cvenebebic moesmina _ warmoadgenda samarTliani sasamarTlos moT-
xovnebiT gaTvaliswinebuli elementaruli proceduruli moTxovnebis srul
ugulebelyofas, mxareTa Tanasworobisa da SejibrebiTobis principebis da-
ucvelobas, adekvaturi droisa da dacvis mosamzadeblad saWiro saSualebe-
bis arqonas, kvalificiuri samarTlebrivi daxmarebiT sargeblobis ararse-
bobas da a.S.

sasamarTlo miiCnevs, rom saapelacio sasamarTlos Tavmjdomaris 2006 wlis
29 ivnisis gadawyvetilebaSi gadmocemuli daskvnebi, ubralod, warmoadgen-
da sasamarTlos mandaturebis mier warmodgenili braldebebis gameorebas
da ar iyo gamotanili obieqturi da gulmodginebiT warmarTuli samarTleb-
rivi ganxilvebis Sedegad incidentis konkretuli garemoebebis Seswavlisas.13

sasamarTlos SeSfoTebis sagans isic warmoadgens, rom saapelacio sasamar-
Tlos Tavmjdomaris mier ganmcxadeblebis dapatimrebasTan dakavSirebiT ga-
marTul preskonferenciaze man gamoiyena iseTi terminebi, romlebiTac igi
aSkarad aWarbebda faqtebis Sefasebisas da gamoTqvamda mosazrebas, rom ap-
likantebi manamade iyvnen braleulni, vidre maTi braleuloba dadgindebo-
da kanoniT dadgenili wesiT.14

zemoxsenebuli mosazrebebi sruliad sakmarisia imisaTvis, rom sasamarTlom
daaskvnas, rom warmodgenil saqmeze dairRva konvenciis me-6 muxlis I nawili
me-6 § 3 (c)  muxlTan erTad.

3.  azris gamoxatvis Tavisufleba, Sekrebisa da gaerTianebis Tavisufleba

(a)  mxareTa argumentebi

aRiarebs ra imas, rom ganmcxadebelTa mimarT daSvebul iqna konvenciis me-10
§1 da me-11 §1 muxlebiT garantirebul uflebebSi Careva, mTavroba daobs, rom
aRniSnuli Careva dasabuTebuli da gamarTlebuli iyo amave muxlebis me-2 na-
wiliT. kerZod, Careva efuZneboda sasamarTloebis Sesaxeb aqtis 76(3) §1(f)-e
muxlsa da sisxlis samarTlis saproceso kodeqsis 208 §6(1)-e muxls. es nor-
mebi srulad akmayofilebs xelmisawvdomobis, gonivrulobis da sizustis
moTxovnebs. amas garda, Careva emsaxureboda marTlmsajulebis avtorite-
tis ganmtkicebas. amasTan dakavSirebiT mTavrobam aRniSna, rom 2006 wels qve-
yanaSi mimdinareobda sasamarTlo sistemis reforma, ra drosac gansakuTre-
biT saWiro iyo sasamarTlo xelisuflebis dacva dausabuTebeli Tavdasxme-
bisagan.

rac Seexeba aplikantebis mxridan Tbilisis saapelacio sasamarTlos ezoSi
demonstraciis msvlelobisas Seuracxmyofeli frazebis warmoTqmas, mTav-
roba miiCnevs, rom is gamoTqmebi, gansakuTrebiT ki Sinagan saqmeTa ministris
`nabiWvrad~ moxsenieba da sasamarTlosadmi moTxovnebis wayeneba, rom ar da-

13 see Menesheva, §99; Ziliberberg v. Moldova, no.61821/00, §§40-42, 1 February 2005; Hakobyan and Others, §98.
14 Böhmer v. Germany, no.37568/97, §§54-56, 3 October 2002, Neš•ák v. Slovakia, no.65559/01, §§88-89, 27 February

2007.
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morCilebodnen da ar gamxdariyvnen am ukanasknelis `kriminaluri qmedebe-
bis~ monawile, aWarbebda normaluri kritikis zRvars da miznad isaxavda Tbi-
lisis saapelacio sasamarTlos xelmZRvanelobis sajarod damcirebas. rac
Seexeba moTxovnebis proporciulobas, mTavrobam aRniSna, rom aplikantebi-
saTvis dakisrebuli sasjeli _ 30-dRiani patimroba _ iyo adekvaturi sasje-
li, aplikantebis qmedebebis simZimidan gamomdinare, gansakuTrebiT Sefasda
is faqti, rom ganmcxadeblebi, savaraudod, ar daemorCilnen sasamarTlos man-
daturebis pirvel gafrTxilebebs, SeewyvitaT aseTi miuRebeli qmedebebi.
amasTan dakavSirebiT mTavrobam aseve acnoba sasamarTlos, rom 2006 wlis 29
ivniss momxdari incidenti zogierTi ganmcxadeblisaTvis ar iyo amgvari aras-
wori qmedebebis Cadenis pirveli SemTxveva da rom pirveli, meore, mesame da
meoTxe ganmcxadeblebi ukve iyvnen administraciuli wesiT dajarimebulni
sazogadoebrivi wesrigis darRvevisaTvis analogiuri quCis demonstracie-
bis gamarTvis dros.

aplikantebma ganacxades, rom, upirvelesad, demonstraciaSi Careva ar iyo
`kanoniT gaTvaliswinebuli~, radgan mandaturebs ar hqondaT uflebamosi-
leba, sasamarTloebis Sesaxeb aqtis 76(3) §1(f)-e muxlis da sisxlis samarTlis
saproceso kodeqsis 208 §6(1)-e muxlis mixedviT. es ori samarTlebrivi nor-
ma, romlebsac adgilobrivi xelisuflebis warmomadgenlebi eyrdnobodnen
Carevisas, emsaxureba sasamarTlos Senobis gareT momxdari danaSaulis aR-
kveTas. Sedegad, aplikantebs ar SeeZloT scodnodaT, Tu ra farglebSi SeeZ-
loT maT TavianTi gamoxatvis Tavisuflebisa da Sekrebis Tavisuflebis gan-
xorcieleba ise, rom ar momxdariyo maTi Tavisuflebis aRkveTa. aplikantebi
SemdgomSi Ciodnen, rom Tbilisis saapelacio sasamarTlos Tavmjdomarem Ta-
vis 2006 wlis 29 ivnisis gadawyvetilebaSi ver warmoadgina Sesabamisi da je-
rovani dasabuTeba Carevis saWiroebasTan dakavSirebiT.

aplikantebma aRniSnes, rom 2006 wlis 29 ivniss gamarTuli demonstraciisas
maT mier warmoTqmuli gamonaTqvamebi ZiriTadad warmoadgenda Sinagan saq-
meTa ministris politikur kritikas da emsaxureboda Tbilisis saapelacio
sasamarTlos waxalisebis (mxardaWeris) saerTo mizans, raTa samarTlianad
ganexila batoni Salva ramiSvilis cnobili sisxlis samarTlis saqme. erTa-
derTi Seuracxmyofeli sityva, romelsac isini warmoTqvamdnen, iyo `nabiW-
vari~, rac calsaxad mimarTuli iyo Sinagan saqmeTa ministrisadmi da ara _
sasamarTlosadmi. ganmcxadeblebma aseve ganacxades, rom isini warmoadgen-
dnen adamianis uflebaTa damcvel oficialur arasamTavrobo organizacias,
romlis miznebSic Sedioda marTlmsajulebis damoukideblobis xelSewyoba
da gmobdnen Sinagan saqmeTa ministris mier  yovelgvar zewolas sasamarTlo-
ze. Sesabamisad, maT hqondaT ufleba, wvlili SeetanaT saqmeze mimdinare sa-
jaro debatebSi, romelic sazogadoebis udides yuradRebas ipyrobda da mxo-
lod uaRresad damajerebeli argumentebiT SeiZleboda gamarTlebuliyo ma-
Ti politikuri mosazrebebis SezRudva, romelic sazogadoebriv intereseb-
Si Sedioda. aplikantebma aseve aRniSnes, rom maTTvis dakisrebuli 30-dRiani
sasjeli iyo araproporciuli.
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(b)  sasamarTlos Sefaseba

i.  aplikantebis saCivrebis kuTxiT

sasamarTlo aRniSnavs, rom aplikantTa saCivrebi konvenciis me-10 da me-11 mux-
lebis darRvevaze efuZneba im gancxadebebs, rom maTi dakavebisa da dapatimre-
bis mizani iyo 2006 wlis 29 ivniss saapelacio sasamarTlos Senobis gareT de-
monstraciis aRkveTa. aseT garemoebebSi konvenciis me-11 muxli unda ganvixi-
loT rogorc lex specialis da ar aris aucilebeli misi me-10 muxlTan erTad gan-
xilva. meore mxriv, miuxedavad konvenciis me-11 muxlis avtonomiurobisa da
misi gamoyenebis konkretuli sferos arsebobisa, mocemul saqmeze, aseve SeiZ-
leba moiazrebodes konvenciis me-10 muxlis principebTan erTad.15

ii.  konvenciis me-11 muxlis darRveva

sasamarTlo kvlav imeorebs, rom Sekrebis Tavisufleba moicavs rogorc pi-
radul Sekrebebsa da sazogadoebrivi TavSeyris adgilebSi Sekrebas, aseve sta-
tikur mitingebsa da demonstraciebs.16  konvenciis me-11 muxlis II nawilSi aR-
niSnuli termini `akrZalvebi~ unda ganimartos Semdegi formiT: es aris Ro-
nisZieba, romelic gamoiyeneba orive SemTxvevaSi _ sajaro Sekrebamde da sa-
jaro Sekrebis msvlelobisas, da isic, rom es RonisZieba aris sadamsjelo zo-
ma, romelic gamoiyeneba demonstraciis Semdgom.17

sasamarTlo aRniSnavs, rom ganmcxadeblebma demonstracia gamarTes Tbili-
sis saapelacio sasamarTlos Senobis win. ramdenime wuTis Semdeg isini daapa-
timres da dasajes patimrobiT sazogadoebrivi wesrigis darRvevisa da sasa-
marTlosadmi upativcemulobis gamo. maTi samarTlebrivi devna, rogorc es
mTavrobis mxarem aRiara, warmoadgenda mSvidobiani Sekrebis TavisuflebaSi
Carevas. amitom unda ganisazRvros, iyo Tu ara Careva `kanoniT gansazRvru-
li~, rogorc es konvenciis me-11 muxlis II nawilSia asaxuli, rogorc `demok-
ratiul sazogadoebaSi aucilebeli~.

rac Seexeba `kanonierebis~ moTxovnebs, sasamarTlo kvlav imeorebs, rom sa-
samarTloebis Sesaxeb aqtis 208 §6(1)-e muxli da sisxlis samarTlis saproce-
so kodeqsis 208 §6(1)-e muxli, romlebic safuZvlad daedo ganmcxadeblebis
dakavebas da patimrobiT dasjas, pirdapir da amis paralelurad amtkiceb-
dnen, rom qmedebebi, romlebic, savaraudod, warmoadgenda sazogadoebrivi
wesrigis darRvevasa da sasamarTlosadmi upativcemulobas, SeiZleboda aR-
kveTiliyo sasamarTlos mandaturebis mier da dasjiliyvnen Sesabamisi sasa-
marTlos Tavmjdomaris mier, Tuki es qmedebebi ganxorcieldeboda sasamar-
Tlos Senobis SigniT. rac Seexeba konkretul braldebas sasamarTlosadmi
upativcemulobis Taobaze, sasamarTlo SemdgomSi amas Tan urTavs saqarTve-
los sakonstitucio sasamarTlos daskvnas, romelic axasiaTebs aRniSnuls,
rogorc bundovans. amgvarad, sasamarTlos, konvenciis me-5 muxlis I nawil-
Tan dakavSirebiT gakeTebuli daskvnis msgavsad, Zalian seriozuli eWvi gaaC-
nia imasTan dakavSirebiT, rom ganmcxadeblebs SeeZloT dasabuTebulad eva-
raudaT, rom Tbilisis saapelacio sasamarTlos Senobis gareT, ezoSi, maT mi-
er mowyobil demonstracias odesme SeeZlo Tu ara gamoewvia pasuxismgeblo-
ba, romelic formulirebulia Sida kanonmdeblobiT gaTvaliswinebuli ze-

15 see, for instance, Ezelin v. France, 26 April 1991, §§35 and 37, Series A, no. 202.
16 see Djavit An v. Turkey, no. 20652/92, §56, ECHR 2003 III.
17 see Ezelin, cited above, §39, and Galstyan, cited above, §101.
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moxsenebuli normebiT.18  Tumca, ufro TvalSi sacemi problemis gaTvaliswi-
nebiT, romelic wamoiWra demokratiul sazogadoebaSi Carevis aucilebelo-
basTan dakavSirebiT, sasamarTlom ar CaTvala mizanSewonilad SeezRuda Ta-
visi daskvnebi konvenciis me-11 muxlis mixedviT mxolod Carevis kanoniere-
basTan mimarTebiT.19

sasamarTlos SeuZlia gaiziaros mTavrobis argumentebi imis Taobaze, rom
sadavo Careva isaxavda legitimur mizans: areulobis prevencia da sasamar-
Tlos xelisuflebis warmomadgenelTa dacva. is, rac sasamarTlos xelisuf-
lebis dacvasTan dakavSirebiT dgeba riskis qveS, aris ndoba, romelsac de-
mokratiul sazogadoebaSi arsebuli sasamarTloebi unda amkvidrebdnen far-
To sazogadoebaSi.20  sasamarTlo miiCnevs, rom misi Sefaseba aseve unda exe-
bodes im sakiTxs, aris Tu ara aseTi RonisZieba aucilebeli demokratiul sa-
zogadoebaSi. eTanxmeba ra saqarTvelos sakonstitucio sasamarTlos, sasa-
marTlo amasTan dakavSirebiT kvlav imeorebs, rom mSvidobiani Sekrebis uf-
leba, iseve rogorc azris gamoxatvis Tavisufleba, aris nebismieri demokra-
tiuli sazogadoebis erT-erTi safuZveli. Sesabamisad, mxolod realurad da-
majerebeli da yvelaze metad dasabuTebuli garemobebiT unda iyos ganpiro-
bebuli am uflebaSi Careva.21

sasamarTlo gansakuTrebiT aRniSnavs, rom demonstracia, romelSic monawi-
leobda mxolod xuTi pirovneba, daSales demonstraciis dawyebidan ramdeni-
me wuTSi; am uaRresad mokle periodSi ganmcxadeblebma SeZles  mxolod ram-
denime lozungis warmoTqma. es faqtebi ukve eWvqveS ayenebs mTavrobis mxaris
mtkicebas sazogadoebrivi wesrigis darRvevis masStaburobaze.22  sasamarTlos
azriT, arc lozungebis Sinaarsi iyo sasamarTlosadmi upativcemulobis ga-
momxatveli. marTalia, lozungebis umravlesoba kritikul mosazrebebs Sei-
cavda, romelTa meSveobiTac, ganmcxadeblebi mimarTavdnen gadaWarbebul po-
litikur da uxeS sityvebs, rac exeboda saqarTveloSi arsebul sazogadoebriv
wuxils _ marTlmsajulebis damoukideblobas; ganmcxadeblebis mimarTvebi
Tbilisis saapelacio sasamarTlos mimarT ar iyo Zaladobrivi da maT gamos-
vlebSi ar SeiniSneboda demokratiuli principebis uaryofa. sasamarTlo amas-
Tan dakavSirebiT kvlav imeorebs, rom marTlmsajuleba, iseve rogorc yvela
sxva sajaro instituti, ar SeiZleba daculi iyos kritikisagan, Tumca Sokis-
momgvreli da miuRebeli SeiZleba iyos zogierTi mosazreba an sityvebi.23

sasamarTlo miiCnevs, rom mxolod erTi aplikantis mier gaJRerda erTaderTi
Seuracxmyofeli fraza maTi xanmokle piketirebisas, romelic Sinagan saqmeTa
ministris misamarTiT iyo gamoTqmuli, rogorc `lavrenti berias nabiWvari~.
amis miuxedavad, sasamarTlos ar esmis, Tu ratom iyo es fraza sasamarTlosaT-
vis Seuracxmyofeli, radgan igi ar ekuTvnoda sasamarTlos arc erT warmo-
madgenels. nebismier SemTxvevaSi demokratiul sazogadoebaSi naCvenebi unda
iyos ufro meti tolerantoba im pirTa mimarT, romlebic kritikulebi arian
sajaro pirebis mimarT, Tundac maTi mosazrebebi gamoxatuli iyos arakoreq-

18 compare, mutatis mutandis, with Altuð Taner Akçam v. Turkey, no.27520/07, §§92 95, 25 October 2011, and also
Amann v. Switzerland [GC], no.27798/95, §§78-80, ECHR 2000 II.

19 compare with Dink v. Turkey, nos.2668/07, 6102/08, 30079/08, 7072/09 and 7124/09, §116, 14 September 2010, and
Hyde Park and Others v. Moldova (nos.5 and 6), nos.6991/08 and 15084/08, §48, 14 September 2010.

20 see, mutatis mutandis, among other authorities, Fey v. Austria, 24 February 1993, §30, Series A, no. 255 A.
21 see Djavit An, cited above, § 56, and Ouranio Toxo and Others v. Greece, no. 74989/01, § 36, ECHR 2005 X .
22 compare with Sergey Kuznetsov v. Russia, no.10877/04, §44, 23 October 2008.
23 see Sergey Kuznetsov, cited above, §45, and Ska³ka v. Poland, no.43425/98, §34, 27 May 2003.
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tulad da provokaciulad, ise, rogorc es am saqmeSia warmodgenili .24

amas garda, sasamarTlosaTvis gansakuTrebuli SeSfoTebis sagans warmoadgens
isic, rom Tavisi 2006 wlis 29 ivnisis gadawyvetilebiT Tbilisis saapelacio sa-
samarTlos Tavmjdomarem, nacvlad imisa, rom Seesrulebina Tavisi movaleobe-
bi da Seeqmna damajerebeli dasabuTeba, riTic gaamarTlebda demonstraciis daS-
las da ganmcxadeblebis dasjas maTi dapatimrebiT, umeteswilad gamoiyena ad-
gilobrivi kanonmdeblobiT dadgenili darRvevebis kvalifikaciis zogadi da
abstraqtuli terminebi sazogadoebrivi wesrigis darRvevasa da sasamarTlo-
sadmi SeuracxyofasTan mimarTebiT. man ar ganmarta, aRniSnuli incidentis kon-
kretul garemoebebze dayrdnobiT, Tu konkretulad ra formiT SeeSala xeli
marTlmsajulebis gaxorcielebas da ganmcxadeblebis mier warmoTqmuli fra-
zebidan konkretulad romeli iyo gansakuTrebulad Seuracxmyofeli sasamar-
Tlosadmi; erTaderTi sakiTxi, rasac is eyrdnoboda Tavis gadawyvetilebaSi _
gancxadeba, rom aplikantebi demonstracias marTavdnen `sasamarTlos Senobis
SigniT, mis centralur SesasvlelSi~ _ ar aris marTali da Sesabamisad, miuRebe-
li dasabuTebaa, konvenciis me-11 muxlis II nawilidan gamomdinare.25  aRniSnuli-
dan gamomdinare, aplikantebis Tavisuflad Sekrebis uflebebis SezRudva ar iyo
dasabuTebuli Sesabamisi da jerovani safuZvlebiT.26

da bolos, sasamarTlo SeZrulia Semdegi faqtiT: miuxedavad imisa, rom aplikan-
tTa mxridan ar arsebobda raime Zaladobrivi qmedebebi maT mier gamarTuli pi-
ketirebisas, maT mimarT mainc iqna gamoyenebuli mkacri sasjeli, kerZod ki 30
dRiT Tavisuflebis SezRudva (compare, for instance, Galstyan, §116), romelSic sasa-
marTlom samdRiani Tavisuflebis SezRudva quCis mSvidobian demonstraciebSi
monawileobis gamo miiCnia Sekrebisa da gaerTianebis Tavisuflebis ZiriTadi ar-
sis darRvevad). mocemul saqmeze aseTi mkacri sasjelis dausabuTebloba Sem-
dgomSi ufro metad gaizarda, rodesac Sefasda zemoxsenebul 2006 wlis 29 ivni-
sis gadawyvetilebaSi Sesabamisi da jerovani safuZvlebis ararseboba.

zemoxsenebuli mosazrebebidan gamomdinare, sasamarTlo askvnis, rom saqar-
Tvelos xelisuflebis warmomadgenlebma ver SeZles, emoqmedaT jerovani
tolerantobiT da ver gamoxates keTili neba aplikantebis Sekrebisa da ga-
erTianebis Tavisuflebis uflebis mimarT, ver SeZles warmoedginaT Sesaba-
misi da jerovani argumentebi Carevisa da dakisrebuli sanqciis dasasabuTeb-
lad, romelic mocemul SemTxvevaSi iyo araproporciuli.

aRniSnulidan gamomdinare, sasamarTlom daaskvna, rom dairRva konvenciis
me-11 muxli.

II.  konvenciis me-7 oqmis II muxlis savaraudo darRveva

ganmcxadeblebi Semdgom Civian, rom maT ar miecaT saapelacio sasamarTlos
Tavmjdomaris mier maT winaaRmdeg gamotanili 2006 wlis 29 ivnisis gadawyve-
tilebis gasaCivrebis ufleba, rac warmoadgens konvenciis me-7 oqmis II mux-
lis darRvevas.

24 see Hyde Park and Others (nos. 5 and 6), §43, and Nilsen and Johnsen v. Norway [GC], no.23118/93, §§52 and 53,
ECHR 1999 VIII.

25 see, Christian Democratic People’s Party v. Moldova, no.28793/02, §70, ECHR 2006 II.
26 compare with Sergey Kuznetsov, §§40 and 45; and The Sunday Times v. the United Kingdom (no.1), 26 April 1979,

§§63 and 64, Series A, no.30.
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mTavrobam aRniSna, rom ar iyo darRveuli sadavo norma, radgan uzenaesi sas-
marTlos mosamarTlem, administraciul samarTaldarRvevaTa kodeqsis 279-
e muxlis Tanaxmad, jerovnad ganixila ganmcxadeblebis 2006 wlis 21 ivlisis
saCivari 2006 wlis 29 ivnisis gadawyvetilebis Taobaze.

ganmcxadeblebi ar daeTanxmnen da daobdnen imis Sesaxeb, rom administraci-
ul samarTaldarRvevaTa kodeqsis 279-e muxlis Tanaxmad, maTi saCivris gan-
xilva ar iyo efeqturi, radgan es damokidebuli iyo adgilobrivi xelisuf-
lebis diskreciul uflebamosilebaze.

sasamarTlo aRniSnavs, rom warmodgenili saqme identuria sasamarTlos mier
winaT ganxiluli ori mniSvnelovani saqmisa _ Gurepka v. Ukraine (no. 61406/00, §§
59-61, 6 September 2005) and Galstyan (cited above, §§ 124-127). aRsaniSnavia, rom moce-
mul saqmeSi, miuxedavad im gansxvavebisa, rom ganmcxadeblebis saCivari rea-
lurad ganixila uzenaesi sasamarTlos mosamarTlem administraciul samar-
TaldarRvevaTa kodeqsis 249-e muxlis safuZvelze, gansakuTrebuli ganxil-
vis proceduras Seicavda aRniSnuli adgilobrivi kanonmdeblobis norma, ro-
melic damokidebuli iyo adgilobrivi xelisuflebis warmomadgenelTa dis-
kreciul uflebamosilebaze da ar hqonda naTlad gansazRvruli procedu-
rebi an vadebi, romelic warmoadgenda konvenciis me-7 oqmis II muxlis mizne-
bisaTvis araefeqtur dacvas. amas garda, darRvevebi, romelTa gamoc ganmcxa-
deblebi 2006 wlis 29 ivnisis gadawyvetilebiT msjavrdebulad cno sasamar-
Tlom, rasac Sedegad mkacri sasjeli mohyva, ar SeiZleba ganixilebodes, ro-
gorc `umniSvnelo~ da amgvarad xvdeba Sesabamisi gamonaklisis farglebSi,
romelsac moicavs aRniSnuli normis meore nawili (ibid.).

amgvarad, sasamarTlo miiCnevs, rom dairRva konvenciis me-7 oqmis II muxli.

yovelive zemoaRniSnulidan gamomdinare, sasamarTlo erTsulovnad

1.  acxadebs, rom ganacxadebi konvenciis 5 §1, 6 §§1 da 3 (c) muxlis, me-10 da me-
11 muxlebis da me-7 oqmis me-2 muxlis mixedviT unda gamocxaddes dasaSve-
bad, xolo ganacxadebis danarCeni nawili _ dauSveblad.;

2.  adgens, rom dairRva konvenciis 5 §1 muxli;

3.  adgens, rom dairRva konvenciis 6 §1 muxli 6 §3(c)muxlTan erToblivad;

4.  adgens, rom dairRva konvenciis me-11 muxli;

5.  adgens, rom dairRva konvenciis me-7 oqmis II muxli;

6.  adgens, rom ar aris aucilebeli ganacxadis calke ganxilva, konvenciis me-
10 muxlis mixedviT;

7.  erTsulovnad adgens,
rom mopasuxe saxelmwifom ganmcxadeblebs unda gadauxados:

(i) EUR 6,000 (eqvsi aTasi evro) _ TiToeuli aplikantisaTvis, plus nebis-
mieri gadasaxadi, aramaterialuri zianis asanazRaureblad;

(ii)  EUR 5,957 (xuTi aTas cxraas ormocdaCvidmeti evro) _ erToblivad, xar-
jebisa da danaxarjebis dasafarad.
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miqiaSvili saqarTvelos winaaRmdeg

ganacxadi #18996/06

2008 wlis 18 ivniss giorgi miqiaSvilma ganacxadiT mimarTa strasburgSi
adamianis uflebaTa sasamarTlos, adamianis uflebaTa da ZiriTad Tavi-
suflebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2012 wlis 9 oqtombers sasamarTlom ganixila ganacxadi (#18996/06) da er-
Tsulovnad daadgina, rom dairRva konvenciis me-3 muxli.

saqmis faqtobrivi garemoebebi

A. aplikantis winaaRmdeg aRZruli sisxlis samarTlis saqme da dapatimre-
bisas mis mimarT savaraudo araadamianuri mopyroba

aplikanti daibada 1984 wels TbilisSi. policiis Sesabamisi oqmebis Tanaxmad,
aplikanti iyo odnav nasvami, rodesac is daapatimres 2005 wlis 29 oqtombers
da man fizikuri winaaRmdegoba gauwia policiis oficrebs dakavebisas. Sede-
gad, mas miayenes msubuqi dazianebebi, odnav gauskda tuCi da mcire daJeJilo-
ba aReniSneboda Sublze.

ganmcxadebels dakavebis Semdeg, droebiTi dakavebis izolatorSi moTavse-
bisas Cautarda garegani daTvaliereba. morige eqimma Seadgina angariSi, rom-
lis mixedviTac, aplikants aReniSneboda didi hematoma Sublis marcxena mxa-
res, didi hematoma _ marjvena saferTqelTan, didi hematoma _ marjvena Tav-
Tan axlos da loyaze, sisxliani naxeTqebi _ tuCze, farTo hematoma _ yelisa
da kisris areSi da mTel zurgze.

2005 wlis 30 oqtombers aplikants bralad dasdes policiisaTvis winaaRmde-
gobis gaweva da maTTvis movaleobebis Sesrulebisas xelis SeSla, romelic
Caidina rogorc jgufis wverma winaswari ganzraxviT.

2005 wlis 30 oqtombers gamomZiebelma, zemdgomi prokuroris TanxmobiT, sa-
samarTlos mimarTa aRkveTis RonisZiebis saxiT winaswari patimrobis gamo-
yenebis moTxovniT. aRniSnuli dasabuTebuli iyo imiT, rom ganmcxadebels
SeeZlo mimalvoda gamoZiebas da aseve, xeli SeeSala gamoZiebisaTis.

2005 wlis 31 oqtombers Tbilisis saqalaqo sasamarTlom uari uTxra apli-
kants arasapatimro RonisZiebis gamoyenebaze da miusaja samTviani winaswari
patimroba. gadawyvetileba dasabuTebuli iyo imiT, rom ganmcxadebels SeeZ-
lo TviTmxilvelebze zegavlenis moxdena da simarTlis dadgenaSi SeeSala
xeli gamoZiebisaTvis. amas garda, aplikants SeeZlo Tavi aeridebina sasamar-
TlosaTvis mosalodneli sasjelis gamo, rac aseTi mZime danaSaulis Cadenis
Semdeg iyo mosalodneli. momdevno etapze ki winaswari patimrobis vada sasa-
marTlom kidev gauxangrZliva.

dakavebisas ganmcxadebels miayenes fizikuri dazianeba, rac gamowveuli iyo
mis mier policielTaTvis winaaRmdegobis gaweviT. misi fizikuri mdgomare-
obis Seswavla da samedicino daskvna gaxda sadavo dacvis mxaresa da gamomZi-
eblebs Soris. es ukanasknelni ar iziarebdnen advokatis mtkicebebs imis Ta-
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obaze, rom ganmcxadebels fizikuri dazianebebi miayenes rogorc dakavebi-
sas, aseve _ winaswari dakavebis izolatorSi.

amas garda, ganmcxadeblis mimarT aRkveTis RonisZiebis saxiT patimroba zem-
dgomma sasamarTlo instanciebmac datoves ZalaSi. unda aRiniSnos, rom saq-
mis mimdinareobis arc erT etapze ar iyo gaziarebuli ganmcxadeblisa da misi
advokatis mier warmodgenili mtkicebulebebi, kerZod, miyenebuli fiziku-
ri dazianebebis amsaxveli fotoebi. gamomZieblebi Tavis mxriv amtkicebdnen,
rom aRniSnuli dazianebebi ganmcxadebels mxolod dakavebisas ganuviTarda,
rasac kategoriulad ar eTanxmeboda dacvis mxare. ganmcxadeblis advokati
saapelacio sasamarTloSi saqmis ganxilvisas aseve asaCivrebda imas, rom ga-
momZieblebma uari uTxres misi dacvis qveS myofs samedicino Semowmebis gav-
laze. saapelacio sasamarTlom aRniSnuli saCivari ar gaiziara, Tumca mogvi-
anebiT mosamarTlem daavala sagamoZiebo samsaxurebs, rom samedicino eq-
sperts Seemowmebina ganmcxadeblis fizikuri mdgomareoba. eqspertma daad-
gina, rom ganmcxadeblisaTvis miyenebuli dazianebebi SesaZloa daTariRdes
dakavebis dRiT, rasac ganmcxadebelic amtkicebda.

2006 wlis 21 ivniss aplikants, savaraudod, isev scemes. incidenti pirveli
instanciis sasamarTlos Senobis damxmare saTavsSi unda momxdariyo, vidre
mas sasamarTlo sxdomaze gaiyvandnen. 2006 wlis 22 ivniss ganmcxadebeli bra-
leulad cno sasamarTlom mis mimarT wayenebul braldebaSi da miusaja erTi
wliTa da eqvsi TviT patimroba. sasamarTlo sxdomaze mowmis saxiT daikiT-
xnen policielebi, romlebmac daadastures gamoZiebisas micemuli Cvenebe-
bi.

ganmcxadebelma gaasaCivra pirveli instanciis sasamarTlos gadawyvetileba
da aRniSna, rom patimrobis periodSi mas scemdnen Tavis, zurgisa da muclis
areSi. momdevni ori kviris manZilze mas ar SeeZlo daZineba, stanjavda Zlie-
ri Tavis tkivilebi da ucnaurad iqceoda. ganmcxadebelma aseve aRniSna, rom
pirveli instanciis sasamarTlom sruliad ugulebelyo samedicino eqsper-
tis daskvna, romelic aRniSnavda, rom ganmcxadebeli iyo nacemi. ganmcxadeb-
lis azriT, mis mimarT dairRva konvenciis me-3 muxliT garantirebuli ufle-
bebi. saapelacio sasamarTlom ZalaSi datova pirveli instanciis sasamarTlos
gadawyvetileba, xolo uzenaesma sasamarTlom Semdgomi saCivari dauSveblad
gamoacxada.

sasamarTlos Sefaseba

I.  konvenciis me-3 muxlis savaraudo darRveva

konvenciis me-3 muxlis safuZvelze aplikanti Cioda, rom 2005 wlis 29 oqto-
bers policiam mis mimarT Caidina sastiki mopyroba da aseve, cixis TanamSrom-
lebma  2006 wlis 21 ivniss da 14-15 agvistos ganaxorcieles mis mimarT sastiki
mopyroba, xolo Sesabamisi adgilobrivi xelisuflebis warmomadgenlebma ki
ar warmarTes ganmcxadeblis mier araadamianuri mopyrobis safuZvelze Se-
tanili saCivrebis detaluri da adekvaturi gamoZieba.

2008 wlis 18 ivniss ganmcxadebeli Tavis damatebiT saCivarSi Cioda, rom misi
patimrobis pirobebi Tbilisis #1 cixeSi 2005 wels da #5 cixeSi _ 2006 wlis
27-29 maiss iyo araadekvaturi da mas aseve uari eTqva aucilebel fsiqiatri-
ul momsaxurebaze Tbilisis #1 cixeSi 2005 wels, aseve cixis saavadmyofoSi
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da rusTavis #6 cixeSi _ 2006 wlis 16 agvistodan 2007 wlis 31 ianvramde. gan-
mcxadebeli kvlav miuTiTebs konvenciis me-3 muxlis darRvevaze.

A. dasaSveboba

1.  mxareTa argumentebi

im faqtze miTiTebiT, rom ganmcxadebels 2006 wlis 21 ivnisamde arc proku-
raturasa da arc sasamarTloSi ar gausaCivrebia mis mimarT savaraudo araa-
damianuri mopyroba, mTavrobam ganacxada, rom ganacxadis es nawili konven-
ciis me-3 muxlis savaraudo darRvevis gamo unda amoiricxos SidasamarTleb-
rivi zomebis amouwuraobis gamo. alternativis saxiT, mTavrobam ganacxada,
rom aplikantma ver daicva eqvsTviani vada ganacxadis SetanasTan dakavSire-
biT da aseve ganacxadi iyo aSkarad dausabuTebeli.

mTavrobam winaswari pretenziebi ar wamoayena aplikantis mier konvenciis me-
3 muxlis savaraudo darRvevis Taobaze Setanili ganacxadis dasaSvebobis Se-
saxeb.

aplikanti ar daeTanxma mTavrobis argumentebs Semdegi mosazrebiT: mis mi-
marT ganxorcielebuli araadamianuri mopyrobis gamo savaraudo damrRvev-
Ta winaaRmdeg warumatebeli ganxilvebis mizeziT, romelic or gansxvavebul
incidents exeboda, ganmcxadebelma miiCnia, rom es mcdelobac uSedego iqne-
boda, anu 2006 wlis 21 ivnisis incidentTan dakavSirebiT adgilobrivi xeli-
suflebis warmomadgenelTa winaaRmdeg saCivris Setana azrs moklebuli iyo.

2.  sasamarTlos Sefaseba

2006 wlis 21 ivnisis incidentTan dakavSirebuli saCivris Taobaze sasamar-
Tlo iziarebs mTavrobis arguments imis Sesaxeb, rom gamoZieba, romelsac
unda gamoewvia cixis TanamSromlebis sisxlissamarTlebrivi pasuxismgeblo-
ba, iyo samarTlebrivi dacvis efeqturi saSualeba.1  amis miuxedavad, aplikan-
tma ar Seitana saCivari, romelsac SeeZlo daewyo amgvari gamoZieba adgilob-
rivi xelisuflebis uflebamosili pirebis mimarT. amas garda, man sasamarTlo-
Si ar Seitana saCivari mis winaaRmdeg  sisxlis samarTlis saqmis ganxilvisas an
prokuraturaSi mis winaaRmdeg sisxlissamarTlebrivi mokvlevis mimdinare-
obisas, dapatimrebis dros mis mimarT savaraudo araadamianuri mopyrobis ga-
mo.

amgvarad, aplikantma ver amowura xelmisawvdomi adgilobrivi RonisZiebebi
da ganacxadis es nawili konvenciis me-3 muxlis savaraudo darRvevis Taoba-
ze uaryofil unda iqnes, rogorc dauSvebeli, konvenciis 35-e (§§1-4) muxlis
Sesabamisad.

sasamarTlo SemdgomSi aRniSnavs, rom aplikanti aseve Cioda fsiqiatriuli
mkurnalobis ararsebobis da sxvadasxva cixeSi patimrobis cudi pirobebis
gamo. es saCivrebi exeba 2007 wlis 31 ianvramde periods. warmodgenil saqmeSi,
amis miuxedavad, rodesac aplikantma mimarTa sasamarTlos 2006 wlis april-

1 Ramishvili and Kokhreidze v. Georgia (dec.), no.1704/06, 26 June 2007, and Davtian v. Georgia (dec.), no.73241/01,
6 September 2005.
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Si, man ar asaxa es saCivrebi Tavis saaplikacio formaSi, arc faqtebis gadmo-
cemisas da arc konvenciis konkretuli muxlebiT gaTvaliswinebul moTxov-
nebSi. mxolod 2008 wlis 18 ivniss, rodesac ganmcxadebelma Seitana damatebi-
Ti saaplikacio forma, man es sakiTxebi pirvelad wamoWra. Sesabamisad, sasa-
marTlo dauSveblad miiCnevs am moTxovnebs, aplikantis mier eqvsTviani pe-
riodis daucvelobis gamo.2

da bolos, sasamarTlo aRniSnavs, rom aplikantis saCivari mis mimarT savara-
udo araadamianuri mopyrobis Taobaze, romelsac adgili hqonda 2005 wlis 29
oqtombersa da 2006 wlis 14-15 agvistos ar aris aSkarad dausabuTebeli kon-
venciis 35 §3(a)-e muxlis mixedviT. sasamarTlo aRniSnavs, rom ganacxadi ar
unda iyos cnobili dauSveblad raime sxva safuZvliT da, Sesabamisad, acxa-
debs mas dasaSvebad.

B. zomebi

1.  mxareTa argumentebi

mTavrobam gaasaCivra aplikantis versia movlenaTa ganviTarebis Sesaxeb da
aRniSna, rom ganmcxadeblis mimarT ar ganxorcielebula raime saxis araada-
minuri mopyroba, arc misi dapatimrebis dRes _ 2005 wlis 29 oqtombers da arc
2006 wlis 14-15 agvistos.

aplikantis patimrobasTan dakavSirebiT mTavrobam aRiara, rom policiam ga-
moiyena Zala, rac provocirebuli iyo Tavad aplikantis mier. Zalis gamoye-
neba iyo adekvaturi da proporciuli RonisZieba aplikantis udisciplino da
ukanono saqcielis pasuxad, gansakuTrebiT policiis oficrebis kanonieri
moTxovnebisadmi daumorCileblobis gamo. cixis administraciis mier gace-
muli samedicino cnobebi adasturebda, rom aplikantis mimarT ar ganxorci-
elebula araadamianuri mopyroba. amas garda, aplikantis mtkicebebi ewinaaR-
mdegeba Sesabamisi sisxlissamarTlebrivi mokvlevis daskvnebs. am ganxilve-
bis gaTvaliswinebiT, mTavroba miiCnevs, rom savaraudo araadamianuri mop-
yrobis Taobaze Catarebuli gamoZieba iyo detaluri da jerovani. aplikants
unda hqonoda SesaZleblobebi, eCivla mis mimarT ganxorcielebul savarau-
do araadamianur mopyrobaze, mas Semdeg, rac igi gadaiyvanes droebiTi daka-
vebis izolatorSi, braldebulis saxiT misi dakiTxvisas da aseve 205 wlis 31
oqtombers gamarTuli ganxilvebisas, magram man es ar ganaxorciela. Sesaba-
misad, mTavrobam ganmarta, rom aplikants samedicino gamokvleva dagviane-
biT imitom Cautarda, rom man jerovnad ver Seatyobina mis mimarT ganxorci-
elebuli araadamianuri mopyrobis Taobaze adgilobrivi xelisuflebis Se-
sabamis warmomadgenlebs.

rac Seexeba 2006 wlis 14-15 agvistos incidents, mTavrobam aplikantis mtki-
cebulebebi arasworad miiCnia, miuTiTa ra sawinaaRmdego daskvnaze Sesabami-
si sisxlis samarTlis saqmis ganxilvisas. damatebiT SeniSvnebSi maT warmoad-
gines Sesabamisi saqmis masalebi, romlis Tanaxmadac dadgenili iyo, rom ap-
likantis mimarT ar ganxorcielebula raime formis fizikuri araadaminuri
mopyroba cixis saavadmyofoSi 2006 wlis 14-15 agvistos. miuxedavad imisa, rom
daskvnebi emyareboda 14 mowmis Cvenebas, prokurorma gadawyvita 2008 wlis 7

2 Aliev v. Georgia, no. 522/04, §§62 and 63, 13 January 2009, and Belashev v. Russia, no. 28617/03, § 48, 4 December
2008.
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ivliss Seewyvita samarTlebrivi devna 2006 wlis 14-15 agvistos incidentTan
dakavSirebiT, danaSaulis niSnebis ararsebobis gamo. kerZod, mTavroba cdi-
lobs sasamarTlos yuradReba miapyros im faqts, rom Tavis CvenebebSi, rome-
lic mowmis statusiT misca aplikantma adgilobriv sasamarTlos sisxlissa-
marTlebrivi saqmis ganxilvisas, uaryo cixis saavadmyofo personalis mier
mis mimarT araadamianuri mopyrobis faqti.

aplikanti ar daeTanxma mTavrobis mier movlenaTa aRweras. igi amtkicebda,
rom mis sxeulze aRniSnuli mravlobiTi dazianebebis arsebobis aradamaje-
rebeli axsna da misi seriozuli fsiqikuri problemebi momdinareobda xeli-
suflebis warmomadgenlebidan. aplikanti gansakuTrebiT akritikebda im
faqts, rom mas saerTod ar acnobes gamomZieblis 2008 wlis 7 ivlisis gadaw-
yvetileba 2006 wlis 14-15 agvistos momxadari incidentis Taobaze aRZruli
saqmis Sewyvetaze. igi amtkicebda, rom am gadawyvetilebis Sesaxeb mas ecnoba
mxolod maSin, rodesac saxelmwifos mier warmodgenil saqmeze gakeTebuli
SeniSvnebi masac gadaegzavna.

2.  sasamarTlos Sefaseba

(a)  zogadi principebi

sasamarTlo kvlav imeorebs, rom, rodesac pirovneba policiis ganyofile-
baSi gadayavT janmrTeli, xolo gaTavisuflebisas aReniSneba dazianebebi, sa-
xelmwifo valdebulia, warmoadginos damajerebeli axsna, Tu ra mizeziT ga-
uCnda am adamians es dazianebebi, xolo aseTis ararsebobis SemTxvevaSi cal-
saxad unda daisvas sakiTxi konvenciis me-3 muxlis Sesabamisad.3  igive princi-
pi gamoiyeneba savaraudo araadamianuri mopyrobis SemTxvevaSi, ramac gamo-
iwvia dazianebebi, romlebic aplikants dakavebisas miayenes.4

sasamarTlos precedentuli samarTlidan gamomdinare, konvenciis me-3 mux-
li ar krZalavs Zalis gamoyenebas dakavebis SemTxvevaSi. amis miuxedavad, ase-
Ti Zalis gamoyeneba dasaSvebia mxolod ukiduresi aucileblobisas da ar un-
da iyos gadaWarbebuli.5  TavisuflebaaRkveTil pirTan mimarTebiT, romelic
fizikuri Zalis gamoyenebiT daakevs, risi saWiroebac ar iyo misi qmedebebi-
dan gamomdinare, Zalian akninebs adamianur Rirsebas da arsebiTad warmoad-
gens konvenciis me-3 muxliT dadgenili moTxovnebis darRvevas.6

amas garda, iq sadac sadavo sakiTxebis Seswavla srulad an didwilad xeli-
suflebis warmomadgenelTa eqskluziur codnas emyareba, rogorc es im pir-
Ta SemTxvevaSi iyo, vinc sapatimroze controls axorcielebda, wamoiWreba
Zlieri varaudi patimrobaSi yofnisas miyenebuli dazianebebis Taobaze. mar-
Tlac, mtkicebis tvirTi SesaZloa ganixilebodes, rogorc xelisuflebaze
dakisrebuli valdebuleba, uzrunvelyos damakmayofilebeli da damajereb-
li axsna-ganmartebebis warmodgena.7

3 Selmouni v. France [GC], no.25803/94, §87, ECHR 1999-V.
4 Klaas v. Germany, 22 September 1993, §§23-24, Series A no.269, and Rehbock v. Slovenia, no.29462/95, §§ 68-78,

ECHR 2000-XII.
5 Altay v. Turkey, no.22279/93, §54, 22 May 2001; and Ivan Vasilev v. Bulgaria, no.48130/99, §63, 12.02.2007.
6 Ribitsch v. Austria, 4 December 1995, §38, Series A no. 336.
7 Salman v. Turkey [GC], no.21986/93, §100, ECHR 2000 VII.
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da bolos, sasamarTlo kvlav imeorebs, rom iq, sadac pirovneba wamoWris sa-
davo saCivars imis Taobaze, rom policiis TanamSromelTa mier mis mimarT
ganxorcielda seriozuli formis araadamianuri mopyroba, an saxelmwifos
warmomadgenelTa mier ukanonod da konvenciis me-3 muxlis darRveviT, rom-
lis normac ikiTxeba konvenciis I muxlTan erTad, sadac miTiTebulia, rom
saxelmwifo valdebulia Tavisi ̀ iurisdiqciis farglebSi yvelasaTvis uzrun-
velyos am konvenciis I TavSi gansazRvruli uflebebi da Tavisuflebebi~, iri-
bad miuTiTebs imaze, rom unda Catardes oficialuri efeqturi gamoZieba. am
gamoZiebas unda SeeZlos pasuxismgebeli pirebis gamovlena da dasja. da Tu
es ase araa, wamebis, araadaminuri da damamcirebeli mopyrobisa da dasjis zo-
gadi samarTlebrivi akrZalva, praqtikaSi araefeqturi  iqneboda da zogierT
SemTxvevaSi saxelmwifo moxeleebi SeZlebdnen uflebebis borotad gamoye-
nebas maTi kontrolis qveS myof pirTa mimarT SesaZlo dausjelobiT.8

(b)  zemoxsenebuli principebis gamoyeneba warmodgenili saqmis garemoe-
bebisaTvis

i.   aplikantis mimarT 2005 wlis 29 oqtombers ganxorcielebuli sava-
raudo araadamianuri mopyroba

(á)  arsebiTi sakiTxi

sasamarTlo aRniSnavs, udavoa is faqti, rom aplikants dazianebebi, romle-
bic samedicino mtkicebulebebiTaa dadasturebuli, ZiriTadad miadga dapa-
timrebisas da policiasTan Semdgomi Sexla-Semoxlisas. SemdgomSi, aplikan-
tisaTvis miyenebuli fizikuri dazianebebis xarisxidan gamomdinare, sasamar-
Tlo miiCnevs maT sakmarisad seriozulad, rom sakiTxi ganixilos konvenciis
me-3 muxlis farglebSi. Sesabamisad, mTavrobas akisria damajerebeli argu-
mentebis warmodgenis tvirTi, rom Zalis gamoyeneba aplikantis dakavebisas
da Sesabamisad, droebiTi dakavebis sakanSi gadayvanisas ar iyo gadaWarbebu-
li.9

sasamarTlo aRniSnavs, rom aplikantis gancxadebebis gamokvlevis mimdina-
reobisas adgilobrivi xelisuflebis warmomadgenlebis mier warmodgenili
gafarToebuli da damajerebeli angariSi aplikantisaTvis miyenebuli dazia-
nebebis warmomavlobis Taobaze axsnilia imiT, rom dazianebebi mas miayenes
danaSaulis Cadenis adgilze dakavebisas da rom policiis oficrebs ar gamo-
uyenebiaT Zala ganmcxadeblis winaaRmdeg droebiTi dakavebis izolatorSi.
am ganmartebebis gaTvaliswinebiT, romelic Tavad adgilobrivi xelisufle-
bis warmomadgenlebma wamoayenes, sasamarTlo Seafasebs, iyo Tu ara gamoye-
nebuli gadametebuli Zala aplikantis dakavebisas, ivaraudebs ra, rom Zalis
gamoyenebam gamoiwvia yvela sadavo dazianebis miyeneba.

sasamarTlo aRniSnavs mTavrobis arguments, rom Zalis gamoyeneba iyo kano-
nieri aplikantis daumorCilebeli saqcielis gamo. iziarebs ra, rom aplikan-
ti iyo msubuqad arafxizel mdgomareobaSi, iqceoda agresiulad da uari ga-
nacxada policiis brZanebis damorCilebaze, sasamarTlo mzadaa aRniSnos, rom

8 Assenov and Others v. Bulgaria, 28 October 1998, §102, Reports of Judgments and Decisions 1998 VIII.
9 Zelilof v. Greece, no.17060/03, §47, 24 May 2007.
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aseT viTarebaSi policiis oficrebs SeeZloT aucilebeli Zalis gamoyeneba
Semdgomi areulobis aRsakveTad da aplikantis dasawynareblad. Tumca, sasa-
marTlos ar SeuZlia ugulebelyos is faqti, rom samedicino Semowmebisas dad-
genili sisxlCaqcevebi kisrisa da mTeli zurgis areSi iyo Zalian mZime da ap-
likants aseve hqonda Tavis mZime dazianeba da tvinis Seryeva.10  sasamarTlo
SemdgomSi aRniSnavs aplikantisa da policiis oficrebisaTvis miyenebuli da-
zianebebis xarisxs Soris arsebul gansxvavebas: policiis orive oficeri, n.j.
da g.a., imave dRes gamoweres saavadmyofodan.

zemoxsenebulis gaTvaliswinebiT, sasamarTlo ver gaiziarebs imas, rom ap-
likantis sxeulis sxvadasxva adgilas arsebuli mravali sisxlCaqceva da Ta-
vis areSi miyenebuli dazianeba gamowveuli iyo mxolod Semakavebeli Zalis
gamoyenebisas. sasamarTlo aRniSnavs, rom, marTalia mxareebs ar warmoudge-
niaT raime damadasturebeli mtkicebulebagamoyenebuli Zalis zusti xasia-
Tisa da xarisxis Sesaxeb aplikantisaTvis miyenebuli dazianebebis donis zus-
ti gansazRvrisaTvis, magram erTobliobaSi Tu ganvixilavT, samedicino mtki-
cebuleba, aplikantis dazianebebis xasiaTi, misi detaluri da Tanmimdevru-
li Cvenebebi, iseve rogorc mTavrobis mxridan damajerebeli da detaluri
ganmartebis ararseboba dazianebebTan dakavSirebiT, qmnis Zlier arasaxar-
bielo daskvnis safuZvels, rom es dazianebebi iyo policiis oficrebis mier
gadaWarbebuli da araproporciuli Zalis gamoyenebis Sedegi.11

amgvarad, sasamarTlo askvnis, rom dairRva konvenciis me-3 muxli mis arse-
biT nawilSi gadaWarbebuli Zalis gamoyenebis gamo, romelic gamxorielda
aplikantis mimarT 2005 wlis 29 oqtombers, policiis mier misi dakavebis dros.

(â)  proceduruli sakiTxi

sasamarTlo Tavidanve aRniSnavs, rom sisxlissamarTlebrivi mokvleva poli-
ciis oficrebis mier Zala-uflebis borotad gamoyenebaze, romelic 2005 wlis
29 oqtombers aplikantis dakavebisas moxda, aRiZra mxolod 2005 wlis 20 de-
kembers, anu TiTqmis ori Tvis dagvianebiT. es sruliad ar Seesabameba efeq-
turi gamoZiebis Catarebis valdebulebas, radgan arsebobs riski imisa, rom
araadamianuri da sastiki mopyrobis kvali droTa ganmavlobaSi gaqres da Wri-
lobebic ganikurnos.12

sasamarTlo SemdgomSi aRniSnavs, rom mTeli rigi mniSvnelovani nabijebisa
iyo gadadebuli, rac kidev ufro arTulebs, Tuki es saerTod SesaZlebelia
prokuraturis warmomadgenelTaTvis, rom Caataron savaraudo incidentis
detaluri gamoZieba. amasTan dakavSirebiT, gamoZiebam yvelaze didi Secdo-
ma dauSva aplikantisaTvis samedicino Semowmebis gadadebiT. sasamarTlo aR-
niSnavs, rom aplikantisaTvis miyenebuli dazianebebi moxseniebuli iyo or
samedicino daskvnaSi, romelic gaica 2005 wlis 29  da 31 oqtombers cixeSi.
amis miuxedavad, es angariSebi Sedga mxolod aplikantis garegani vizualuri
daTvalierebis safuZvelze da maT, maTi SezRuduli bunebidan gamomdinare,
ar SeimuSaves aplikantisaTvis miyenebuli dazianebebis savaraudo mizezebi.
pirveli siRrmiseuli samedicino gamokvleva, miuxedavad misi mravali moT-

10 Stefan Iliev v. Bulgaria, no.53121/99, §44, 10.05.2007, and Spinov v. Ukraine, no.34331/03, §50, 27.11.2008.
11 Rehbock, cited above, § 76; Kuzmenko v. Russia, no. 18541/04, §§ 42-43, 21 December 2010; Butolen v. Slovenia, no.

41356/08, § 90, 26 April 2012, and, a contrario, Spinov, cited above, §50.
12 see, for instance, Pãdureþ v. Moldova, no. 33134/03, §64, 5 January 2010.
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xovnisa, Catarda incidentidan mxolod or Tveze meti xnis Semdeg. es aSkarad
ewinaaRmdegeba adgilobrivi xelisuflebisa da mTavrobis warmomadgenelTa
mtkicebulebebs sasamarTlos winaSe, rom dagvianebuli samedicino Semowme-
ba aixsneba imiT, rom aplikantis mier mis mimarT savaraudo araadamianuri mop-
yrobis Taobaze Semotanili saCivari, ar iyo drouli da jerovani formiT war-
modgenili.

msgavs lafsusebs adgili hqonda aplikantis fsiqiatriuli Semowmebis dro-
sac, rac mxolod 2006 wlis martSi Catarda, miuxedavad aplikantis advokatis
mravali mcdelobisa 2005 wlis 26 dekembers.

amas garda, sasamarTlo SeniSnavs zogierT SeuTavsebel midgomas mtkicebu-
lebis Sefasebisas adgilobrivi xelisuflebis warmomadgenelTa mxridan. ad-
gilobrivi xelisuflebis mier miRebuli gadawyvetilebebidan aSkarad Cans,
rom isini TavianT daskvnebs amyarebdnen ZiriTadad incidentSi monawile po-
licielebis mier warmodgenil mtkicebulebebze. imis miuxedavad, rom apli-
kantis Cvenebidan amoRebuli amonaridebi Setanili iyo gadawyvetilebaSi sis-
xlissamarTlebrivi ganxilvebis araRZvris Taobaze, adgilobrivma sasamar-
Tloebma ar miiCnies Cveneba sandod, savaraudod imitom, rom es asaxavda pi-
rad mosazrebas da moicavda aplikantis mier wamoyenebul braldebas. Tumca,
adgilobrivma sasamarTloebma gaiziares policiis oficrebis Cvenebebi, ro-
gorc sando wyaro, yovelgvari sakmarisi damajerebeli ganmartebebis gare-
Se, miuxedavad imisa, rom policiis oficrebis Cvenebebic aseve SesaZlebelia
subieqturi yofiliyo da miznad isaxavda sisxlissamarTlebrivi pasuxismgeb-
lobisgan Tavis aridebas, savaraudo araadamianuri mopyrobis gamo. sasamar-
Tlo amasTan dakavSirebiT miiCnevs, rom policiis oficerTa Cvenebebis san-
dooba aseve unda gamokvleuliyo, radgan gamoZiebas unda daedgina, pasuxis-
mgeblebi iyvnen Tu ara Tanamdebobis pirebi disciplinaruli Tu sisxlis sa-
marTlis danaSaulis CadenaSi.13

zemoxsenebuli Secdomebis gaTvaliswinebiT, sasamarlo adgens, rom aplikan-
tis mimarT Catarebuli gamoZieba araadamianuri mopyrobis Taobaze misi da-
patimrebisas, ar iyo detaluri, adekvaturi Tu efeqturi. Sesabamisad, dair-
Rva konvenciis me-3 muxli procedurul nawilSi.

ii.  aplikantis mimarT 2006 wlis 14-15 agvistos ganxorcielebuli sava-
raudo araadamianuri mopyroba

(á)  arsebiTi sakiTxi

sasamarTlo aRniSnavs, rom adgilobrivma ganxilvebma ver gamoavlines raime
xelSesaxebi mtkicebulebebi imis Taobaze, rom ganmcxadeblis mimarT 2006
wlis 14-15 agvistos cixis administraciis TanamSromlebma ganaxorcieles
araadamianuri mopyroba. aplikantis mier movlenaTa CamonaTvali ar aris gam-
yarebuli nebismieri im mowmis CvenebiT, romelic daikiTxa gamoZiebis msvle-
lobisas. sasamarTlo aseve aRniSnavs, rom urTierTsawinaaRmdego Cvenebebi,
romlebic ganmcxadebelma adgilobrivi xelisuflebis warmomadgenelTa wi-
naSe gaakeTa, eWvis qveS ayenebs misi mtkicebebis marTebulobas. erTaderTi,
rodesac aplikantma iCivla mis mimarT araadaminuri mopyrobis Taobaze, iyo

13 Ognyanova and Choban v. Bulgaria, no.46317/99, § 99, 23 February 2006, and Antipenkov v. Russia, no. 33470/03,
§ 69, 15 October 2009.
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saxalxo damcvelis warmomadgenlebis vizitisas. 2006 wlis 17 agvistos, ro-
desac ganmcxadebeli Tavis advokatTan erTad imyofeboda dakiTxvaze gamom-
ZiebelTan, man xelaxla wamoayena wina braldebebi araadamianuri mopyrobis
Taobaze. sasamarTlo miiCnevs amas uaRresad Seusabamod, gansakuTrebiT imis
gaTvaliswinebiT, rom aplikanti Sesabamisi sisxlissamarTlebrivi ganxilve-
bisas warmoadgenili iyo Tavisi advokatiT.

gascda ra sasamarTlo adgilobrivi xelisuflebis warmomadgenelTa mier
faqtebze gakeTebul daskvnebs da mimarTavs gansakuTrebul, zedmiwevniT
zust Seswavlas,14  sasamarTlos Tavis mxriv ar SeuZlia, saqmeSi arsebuli
mtkicebulebebiTa da mxolod aplikantis mier sasamarTlos winaSe warmod-
genili mtkicebebiT miiCnios cixis saavadmyofoSi sadavo araadamianuri mop-
yroba dadgenil faqtad `miuxedavad gonivruli eWvisa~.15   amgvarad, sasa-
marTlo askvnis, rom ar darRveula konvenciis me-3 muxlis arsebiTi nawili.

(â)  proceduruli sakiTxi

sasamarTlo upirvelesad Segvaxsenebs, rom 85-e paragrafSi gakeTebuli das-
kvna ar gamoricxavs aplikantis saCivars konvenciis me-3 muxlTan dakavSire-
biT, rom `sadavo~ iyos gamoZiebasTan dakavSirebuli pozitiuri valdebule-
bebi.16  amasTan dakavSirebiT, sasamarTlo aRniSnavs: udaoa, rom ganmcxadeb-
lis mimarT savaraudo araadamianuri mopyrobis faqtze gamoZieba efeqturad
daiwyo da mTeli rigi gadaudebeli da Sesabamisi sagamoZiebo RonisZiebebi
gatarda, rogoricaa aplikantis samedicino Semowmeba da sxvadasxva mowmis
dakiTxva. amis miuxedavad, sasamarTlo aRniSnavs, rom arsebobda seriozuli
xarvezebi, Tu rogor gatarda es zomebi gamoZiebis dawyebisas da misi mimdi-
nareobis periodSi.

sasamarTlo Tavidanve aRniSnavs, rom yvela sagamoZiebo RonisZiebas axor-
cielebda iusticiis saministros sagamoZiebo departamenti, zustad igive sa-
ministro, romelic saqmis ganxilvisas pasuxismgebeli iyo sasjelaRsrule-
bis sitemaze. maT daskvnebs Semdeg ubralod mxari dauWira generalurma pro-
kuraturam ise, rom Tavis mxriv yovelgvari damatebiTi gamokvleva ar Caata-
ra. aRniSnuli institucionaluri kavSiri gamomZieblebsa da imaT Soris, vinc
aplikantis mier moxseniebulia incidentSi, sasamarTlos azriT, wamoWris le-
gitimur eWvebs gamoZiebis damoukideblad CatarebasTan dakavSirebiT.17  is
faqti, rom prokurors arc ki ucdia gaeanalizebina gamomZieblis angariSi
incidentis Taobaze, SemdgomSi gamoZiebis efeqturobas ayenebs eWvis qveS.18

amgvarad, sasamarTlo ver ugulebelyofs im faqts, rom miuxedavad aplikan-
tis mier ori urTierTsawinaaRmdego Cvenebisa (pirveli _ saxalxo damcve-
lis warmomadgenelTan 2006 wlis 15 agvistos da meore _ 2006 wlis 17 agvis-
tos gamomZiebelTan), prokurorma ar miiCnia saWirod damatebiTi dakiTxva
Caetarebina.19  is saerTod ar ecada sxva saSualebiT gamoesworebina situacia
da ubralod ugulebelyo aplikantis pirveli Cveneba, romelic man misca 2008
wlis 7 ivliss.

14 Talat Tepe v. Turkey, no.31247/96, §49, 21 December 2004.
15 Davtian v. Georgia, no.73241/01, §38, 27.072006, Danelia v. Georgia, no.68622/01, §§42-43, 17.10.2006.
16 Böke and Kandemir v. Turkey, nos.71912/01, 26968/02 and 36397/03, §54, 10.03.2009; Aysu v. Turkey, no.44021/07,

§40, 13 March 2012.
17 Tsintsabadze v. Georgia, no.35403/06, §78, 15 February 2011.
18 Matko v. Slovenia, no.43393/98, §90, 2 November 2006; Ðurðeviæ v. Croatia, no.52442/09, §§89 90, ECHR 2011

(extracts), and Butolen, cited above, §76).
19 Iljina and Sarulienë v. Lithuania, no.32293/05, §52, 15 March 2011, and Ðurðeviæ, §90.
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amas garda, prokurorma SezRuda Tavisi Tavi pasuxismgeblobisagn gaeTavi-
suflebina cixis administraciis TanamSromlebi, romlebmac, savaraudod, ga-
naxorcieles araadamianuri mopyroba aplikantis mimarT, magram ar ganixila
arsebuli samedicino mtkicebuleba da aplikantisaTvis miyenebuli daziane-
bebis warmomavloba axsna Tavis gadawyvetilebaSi, romelic winaswari gamo-
Ziebis Sewyvetas exeboda. Sesabamisad, man ar daakonkreta, aplikantisaTvis
miyenebuli dazianebebi iyo Tu ara a.a.-s mier ganxorcielebuli, da Tu es asea,
maSin mxolod erTi dartymiT rogor miadga aplikants sxeulze uamravi dazi-
aneba sxeulis sxvadasxva adgilas, rogorc amas a.a. acxadebda. arc prokurorma
ganixila imis albaToba, rom aplikants dazianebebi miayenes cixis administra-
ciis TanamSromlebma cemisas da arc is, rom es SesaZloa, yofiliyo aplikan-
tis Sesabamisi agresiuli qmedebis Sedegi cixis sakanSi moTavsebis Semdeg.

sasamarTlo SeniSnavs Semdgom uzustobebs xelisuflebis warmomadgenelTa
mxridan incidentis oficialuri versiis mowodebisas. amgvarad, sasamarTlo
aRniSnavs a.a.-s Cvenebebs, romelmac ganacxada, rom man mxolod erTxel da-
artya aplikants, maSin, roca cixis administraciis TanamSromlebi amtkiceb-
dnen, yovelgvari detaluri aRweris gareSe, rom aplikantsa da a.a.-s Soris
moxda Cxubi da isini iZulebulebi iyvnen, Careuliyvnen maT SesaCereblad. am
garemoebebiT, ver irkveva, Tu ratom ar aRmouCines a.a.-s samedicino daxma-
reba, raTa dadgeniliyo misi dazianebebis xarisxi. aSkaraa, rom misi daziane-
bebis xarisxsa da warmomavlobas SeeZlo naTeli moefina oficialuri daskvni-
saTvis, romelic patimrebs Soris momxdari Cxubis kargad dasabuTebas exe-
boda.

unda aRiniSnos, rom movlenaTa ganviTarebis oficialuri versia aseve dadas-
turebuli iyo sxva patimrebis CvenebebiT, romlebic Seeswrnen aRniSnul in-
cidents.  Tumca, sasamarTlos ar SeuZlia ar aRniSnos, rom 2006 wlis 14 agvis-
tos incidentTan dakavSirebiT dakiTxuli yvela patimari im droisaTvis ci-
xis administraciis mier daqiravebuli iyo cixis saavadmyofoSi samuSaod. am-
gvari damokidebuleba SeiZleba xsnides im mowmeebis Cvenebebis srul Tan-
xvedras.

da bolos, sasamarTlo SeniSnavs, rom prokuraturam ar acnoba aplikants gan-
xilvebis Sewyvetis Taobaze. Sedegad, ganmcxadebeli darCa “srul sibneleSi~
gamoZiebis winsvlasTan dakavSirebiT da waerTva SesaZlebloba, gaesaCivre-
bina am gadawyvetilebis kanoniereba da eCivla adgilobriv sasamarTloSi ga-
moZiebis naklovanebebis Taobaze.20

yovelive zemoaRniSnulis gaTvaliswinebiT, sasamarTlo askvnis, rom xeli-
suflebis warmomadgenlebma ver SeZles, CaetarebinaT 2006 wlis 14-15 agvis-
tos incidentis irgvliv ganviTarebuli movlenebis damoukidebeli da deta-
luri gamoZieba. Sesabamisad, dairRva konvenciis me-3 muxli mis procedurul
nawilSi.

20 Members (97) of the Gldani Congregation of Jehovah’s Witnesses v. Georgia, no.71156/01, §§122-123, 3 May 2007, and
Muradova v. Azerbaijan, no.22684/05, §131, 2 April 2009.
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II. konvenciis me-5 muxlis savaraudo darRveva

A.  dasaSveboba

aplikanti Cioda konvenciis me-5 §§1(c)-3 muxlisa da me-6 muxlis darRvevis
Taobaze, rom sasamarTlos gadawyvetilebebis gamotanis mizezi misi winaswa-
ri dakavebis Taobaze, ar iyo arc adekvaturi da arc dasabuTebuli da rom
sasamarTlo ganxilvebi, romelTa Sedegadac aseTi gadawyvetilebebi iqna mi-
Rebuli, iyo usamarTlo.

sasamarTlo miiCnevs, rom konvenciis me-5 §§1(c) muxlis darRvevis Taobaze
saCivari, romelic adgilobrivi sasamarTloebis mier aplikantisaTvis winas-
war patimrobaSi moTavsebis gadawyvetilebebis dausabuTeblobas exeba, uf-
ro metad konvenciis me-5 §3 muxlis farglebSi unda iyos ganxiluli. rac See-
xeba konvenciis me-6 muxlis darRvevis Taobaze saCivars, iseve rogorc kon-
venciis me-5 muxlis SemTxvevaSi, lex specialis warmoadgens patimrobaSi moTav-
sebis sakiTxs da konvenciis me-6 muxlis safuZvliT igives Seswavla aRar war-
moadgens saWiroebas.21

saCivari, romelic exeba Sesabamisi sasamarTloebis gadawyvetilebebSi Sesa-
bamisi dasabuTebis ararsebobas, romelic xvdeba konvenciis me-5 §3 muxlis
ganxilvis farglebSi, ar aris aSkarad dausabuTebeli konvenciis 35§3-e mux-
lis safuZvliT. sasamarTlo aRniSnavs, rom es saCivari ar SeiZleba miviCnioT
dausabuTeblad nebismieri sxva safuZvliT da, Sesabamisad, sasamarTlo acxa-
debs mas daSvebulad.

B.  zomebi

aplikanti Cioda, rom 2005 wlis 31 oqtombrisa da 7 noembris sasamarTlo ga-
dawyvetilebebs, romelTa safuZvelzec mas Seefarda winaswari patimroba, ar
axlda damajerebeli dasabuTeba.

mTavrobam es argumenti gaaprotesta da aRniSna, rom sasamarTlos gadawyve-
tilebebi jerovnad iyo dasabuTebuli.

sasamarTlo aRniSnavs, rom adgilobrivi sasamarTloebis 2005 wlis 31 oqtom-
brisa da 7 noembris gadawyvetilebebi moicavda igive habeas corpus-is ganxil-
vebis or etaps, romelic dakavSirebuli iyo aplikantis winaswari patimrobis
samTvian periodTan. Sesabamisad, imisaTvis, rom dadgeniliyo, iyo Tu ara wi-
naswari patimrobis es periodi gonivruli konvenciis me-5 §3 muxlis mixed-
viT, im gadawyvetilebebSi mocemuli motivacia, iseve rogorc procesebze
mxareTa argumentebi, unda ganixilebodes mTlianobaSi.22

sasamarTlo kvlav imeorebs: maSinac ki, Tu arsebobs dasabuTebuli eWvi, rom
dakavebulma pirma Caidina danaSauli, adgilobrivi sasamarTloebi valdebu-
li arian, warmoaCinon `relevanturi~ da `dasabuTebuli~ safuZvlebi, raTa
dadasturebulad gaamarTlon Tavisuflebis aRkveTa.23  erovnuli sasamar-
Tloebis mosamarTleTaTvis pirvel adgilze unda iyos im garemoebaTa gan-
xilva, romlebic emxroba an ewinaaRmdegeba aseT imperatiul interess da asa-

21 Patsuria v. Georgia, no.30779/04, §92, 6 November 2007, and Ramishvili and Kokhreidze (dec.).
22 Saghinadze and Others v. Georgia, no.18768/05, §136, 27 May 2010.
23 Punzelt v. the Czech Republic, no.31315/96, §73, 25 April 2000.
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xos isini TavianT gadawyvetilebebSi gaTavisuflebisaTvis nebismier ganac-
xadSi. am gadawyvetilebebSi moyvanili mizezebis safuZvelsa da aplikantis
mier mis saCivrebSi moyvanil faqtebze dayrdnobiT, sasamarTlo arsebiTad
mowodebulia, rom gadawyvitos, dairRva Tu ara konvenciis me-5 §3 muxli.24  am
funqciebis ganxorcilebisas sasamarTlo valdebulia darwmundes, rom ad-
gilobrivi sasamarTloebis mier miRebuli gadawyvetilebebi ar iyo stereo-
tipuli sityvebiT Sedgenili, an Semoklebuli formiT25   da rom dasabuTeba
ar iyo deklaraciuli _ zogadi, Tu abstraqtuli xasiaTis.26

warmodgenili saqmis garemoebebs Tu mivubrundebiT, ori safuZveli edo pro-
kuroris mier Tavis moTxovnaSi patimrobis zomis dakisrebas, rac daamtkica
adgilobrivma sasamarTlom sadavo gadawyvetilebiT, romelSic miTiTebuli
iyo, rom arsebobda SiSi imisa, rom gaTavisuflebuli aplikanti zewolas mo-
axdenda mowmeebze, da rom aplikanti SesaZloa mimaluliyo, braldebis simZi-
midan gamomdinare.

sasamarTlo Segvaxsenebs, rom mimalvis SiSi ar SeiZleba Sefasdes mxolod ga-
naCenis simkacris riskiT,27  aramed es unda gaanalizdes Sesabamis, uamrav, da-
matebiT faqtorebze miTiTebiT, romlebsac SeuZliaT, an daadasturon aseTi
saSiSroebis riski, an warmoaCinon es imdenad umniSvnelod, rom ar SeuZlia
gaamarTlos winaswari patimroba.28  amgvari sakmarisi dasabuTebis ararsebo-
bis gaTvaliswinebiT adgilobrivi sasamarTlos gadawyvetilebaSi aplikan-
tis patimrobaSi ayvanasTan dakavSirebiT,29  sasamarTlo ar aris mzad, gaizia-
ros is argumenti, rom aplikantis mimalvis saSiSroeba wonadi argumenti iyo
misTvis winaswari patimrobis Sesafardeblad. Tumca, sasamarTlo uerTdeba
adgilobrivi xelisuflebis warmomadgenelTa mosazrebebs, rom ganTavisuf-
lebis SemTxvevaSi aplikanti zegavlenas moaxdenda mowmeebze. sasamarTlo
aRniSnavs, rom aplikantis megobrebi iyvnen mis winaaRmdeg aRZruli sisxlis
samarTlis saqmeSi sakvanZo mowmeebi. aseT garemoebebSi, aplikantis SesaZleb-
loba maTze zegavlenis moxdenasTan dakavSirebiT, ar unda gamoiricxos da,
Sesabamisad, sasamarTlos ar SeuZlia, ar miiCnios realurad aseTi riskis ar-
seboba.

sasamarTlo aseve aRniSnavs, rom aplikanti swrafad gasamarTlda _ rva Tve-
ze nakleb droSi. es faqtori aseve didi mniSvnelobis mqonea konvenciis me-5
§3 muxlTan winaswari patimrobis Tavsebadobis Sefasebisas.30

zemoaRniSnuli mosazrebebis gaTvaliswinebiT, sasamarTlo askvnis, rom ad-
gilobrivi sasamarTloebis argumenti mowmeebze zegavlenis riskTan dakav-
SirebiT SesaZlebelia, amarTlebdes aplikantis winaswar samTvian patimro-
bas. Sesabamisad, am nawilSi ar darRveula konvenciis me-5 §3 muxli.

24 Stašaitis v. Lithuania, no. 47679/99, §82, 21 March 2002.
25 Panchenko v. Russia, no. 45100/98, §107, 8 February 2005.
26 Nikolov v. Bulgaria, no.38884/97, §73, 30 January 2003, and Smirnova v. Russia, nos.46133/99 and 48183/99, §63,

ECHR 2003-IX (extracts).
27 Muller v. France, 17 March 1997, § 43, Reports 1997-II.
28 Letellier v. France, 26 June 1991, § 43, Series A no. 207.
29 Šuput v. Croatia, no. 49905/07, § 100, 31 May 2011.
30 Kusyk, §39; Klamecki v. Poland, no.25415/94, §§74 and 76, 28.03.2002; and Galuashvili v. Georgia, no. 40008/04, §40,

17.07.2008.
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yovelive zemoaRniSnulis gaTvaliswinebiT, sasamarTlo erTsulovnad

1.  acxadebs saCivars konvenciis me-3 muxlisa (aplikantis mimarT 2005 wlis 29
oqtombers da 2006 wlis 14-15 agvistos ganxorcielebuli savaraudo araa-
damianuri mopyroba da amasTan dakavSirebiT araadekvaturi gamoZieba) da
me-5  §3 muxlis mixedviT dasaSvebad, xolo ganacxadis danarCen nawils _
dauSveblad.;

2.  adgens, rom dairRva konvenciis me-3 muxli mis arsebiT nawilSi 2005 wlis
29 oqtombers aplikantis mimarT araadamianuri mopyrobis gamo;

3.  adgens, rom dairRva konvenciis me-3 muxli Tavis procedurul nawilSi 2005
wlis 29 oqtombers aplikantis mimarT araadamianuri mopyrobis faqtze ara-
efeqturi gamoZiebis gamo;

4.  adgens, rom ar aris saWiro, ganacxadi ganixilos konvenciis me-6 §1 da me-13
muxlebis kuTxiT 2005 wlis 29 oqtombers aplikantis mimarT policielTa
mier araadamianuri mopyrobis gamo;

5.  adgens, rom ar darRveula konvenciis me-3 muxli mis arsebiT nawilSi 2006
wlis 14-15 agvistos aplikantis mimarT cixis administraciis TanamSromel-
Ta mier araadamianuri mopyrobis gamo;

6.  adgens, rom dairRva konvenciis me-3 muxli mis procedurul nawilSi 2006
wlis 14-15 agvistos aplikantis mimarT cixis administraciis TanamSromel-
Ta mier araadamianuri mopyrobis Taobaze araefeqturi gamoZiebis gamo;

7.  adgens, rom ar darRveula konvenciis me-5 §3 muxli;

8.  adgens,  rom mopasuxe saxelmwifom ganmcxadebels unda gadauxados 12.000
evro;

9.  uaryofs aplikantis ganacxadis danarCen nawils samarTliani dakmayofi-
lebis kuTxiT.
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goloSvili saqarTvelos winaaRmdeg

ganacxadi #45566/08

2008 wlis 16 ivliss giorgi goloSvilma ganacxadiT mimarTa strasburgSi
adamianis uflebaTa sasamarTlos, adamianis uflebaTa da ZiriTad Tavi-
suflebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2012 wlis 20 noembers sasamarTlom ganixila ganacxadi (##45566/08) da er-
Tsulovnad daadgina, rom ar darRveula konvenciis me-3 muxli.

saqmis faqtobrivi garemoebebi

aplikanti giorgi goloSvili amJamad msjavrdebulia da sasjels ixdis gegu-
Tis me-8 sapyrobileSi. 2006 wlis 8 marts igi daapatimres yaCaRobis bralde-
biT. imave wlis 16 oqtombers kaspis raionulma sasamarTlom giorgi goloS-
vili da masTan erTad kidev sami piri braldebulad cno yaCaRobis Cadenis
dagegmvaSi. braldeba efuZneboda sxvadasxva mtkicebulebas, dazaralebulis
Cvenebis CaTvliT, romelmac amoicno aplikanti da danarCeni braldebulebi
_ sasamarTlos mimdinareobisas. aplikants miesaja eqvsi wliT patimroba.

saqmis masalebis mixedviT, dazaralebuls, romelic erovnebiT azerbaijane-
li iyo, uWirda qarTulad saubari da Tan axlda Tarjimani. braldebulis ad-
vokatebma, ganmcxadeblis CaTvliT, detalurad gamokiTxes dazaralebuli
da braldebis sxva danarCeni mowmeebi. SemdgomSi ganmcxadebelma gaasaCivra
Tavisi braldeba, kerZod, ki gamoZiebis stadiaze dazaralebulis mier mice-
muli Cvenebebi daayena eWvis qveS. igi miuTiTebda, rom gamomZieblebma daza-
ralebuli Tarjimnis gareSe dakiTxes.

Tbilisis saapelacio sasamarTlom 2007 wlis 25 maiss ar daakmayofila gan-
mcxadeblis saCivari. saapelacio sasamarTlom aRniSna, rom dazaralebulis
CvenebasTan dakavSirebiT ver gaiziarebda ganmcxadeblis argumentebs, rad-
gan sasamarTlos gadawyvetileba ufro metad efuZneboda im mtkicebulebebs,
romlebic saqmis ganxilvisas iqna mopovebuli, vidre _ sagamoZiebo stadiaze
mopovebul mtkicebulebebs. 2008 wlis 17 ianvars saqarTvelos uzenaesma sa-
samarTlom ZalaSi datova saapelacio sasamarTlos gadawyvetileba.

aplikantis janmrTelobis mdgomareoba

saqmis masalebidan irkveva, rom ganmcxadebels, mis winaaRmdeg sisxlissamar-
Tlebrivi devnis aRZvramde, janmrTelobis seriozuli problemebi ar hqo-
nia. ufro metic, igi goris ZalosanTa klubis wevri iyo da misma mwvrTnelma
daadastura, rom igi SesaniSnav fizikur formaSi imyofeboda. imdroisaTvis
aplikanti imedismomcem sportsmenad iTvleboda.

saqmeSi aseve iyo 2008 wlis 4 noembers goris tuberkulozis samkurnalo cen-
tris mier gacemuli cnoba, romelic adasturebda, rom aplikanti arasdros
yofila iq daregistrirebuli pacientis statusiT.

dapatimrebis Semdeg, 2006 wlis 8 marts, ganmcxadebeli Tbilisis me-5 sapyro-
bileSi gadaiyvanes, sadac igi, savaraudod, moaTavses tuberkuloziT daava-
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debul patimrebTan. ori wlis Semdg aplikanti geguTis me-8 sapyrobileSi ga-
daiyvanes da iq misi janmrTelobis mdgomareobis gauareseba daiwyo (simpto-
mebi: sicxe da xvela). aplikantis dedis moTxovniT ganmcxadebeli gasinja sa-
medicino eqspertma da daudgina tuberkulozi. imave dRes patimari gadaiy-
vanes qsnis cixeSi, sadac am simptomebiT daavadebuli patimrebi iyvnen gan-
Tavsebulebi.

aplikants daeniSna mkurnalobis Sesabamisi kursi da periodulad utardebo-
da Semowmeba, Tu rogor progresirebda daavadeba da ramdenad Sedegiani iyo
daniSnuli medikamentebiT mkurnaloba. rogorc momdevno testirebebma aC-
vena, daavadeba efeqturad daeqvemdebara mkurnalobis kurss da patimris
mdgomareoba gaumjobesda. 2009 wlis 26 Tebervals ganmcxadeblis mkurnalo-
bis kursi dasrulda da igi isev gadaiyvanes geguTis cixeSi. mkurnalobis Sew-
yveta ganpirobebuli iyo qsnis samkurnalo dawesebulebis eqimis daskvniT,
romelic monitorings uwevda am process da aRniSnuli iyo, rom ganmcxadeb-
lis filtvebSi daavadebis gamomwvevi baqteria aRar iyo. 2010 wlis 19 aprils
ganmcxadebels kvlav Cautarda samedicino gamokvleva da gamoirkva, rom gan-
mcxadebels filtvebi `sufTa~ hqonda.

sasamarTlos Sefaseba

konvenciis me-3 muxlis savaraudo darRvevis Taobaze

aplikanti Cioda, rom igi tuberkuloziT daavadda sapatimroSi da saxelmwi-
fom mas ar aRmouCina Sesabamisi, jerovani mkurnaloba, rac, misi azriT, war-
moadgens konvenciis me-3 muxlis darRvevas.

mTavrobis azriT, ganmcxadeblis saCivari konvenciis me-3 muxlis darRvevis
Taobaze naadrevi iyo, radgan igi ar iTxovda fulad kompensacias tuberkulo-
ziT savaraudo daavadebisa da cixeSi jerovani mkurnalobis ararsebobis gamo.
ganmcxadebels aramaterialuri zianis anazRaureba unda moeTxova Sesabamisi
saxelmwifo organosgan, zogadi administraciuli da samoqalaqo kodeqsebis
mixedviT. amas garda, Tuki ganmcxadebeli Tvlida, rom igi tuberkuloziT da-
avadebuli patimrebis gverdiT ixdida sasjels Tbilisis me-5 sapyrobileSi, mas
cixis administraciisaTvis unda miemarTa patimrobis Sesaxeb 1999 wlis 22 ivli-
sis kanonis safuZvelze, raTa gadaeyvanaT sxva sakanSi. Sesabamisad, mTavrobas
miaCnia, rom ganacxadi ar unda cnos sasamarTlom dasaSvebad konvenciis 35-e mux-
lis I da IV nawilebis safuZvelze, SidasamarTlebrivi zomebis amouwuraobis
gamo. rac Seexeba ganacxadis danarCen nawils aplikantis mkurnalobasTan da-
kavSirebiT, mTavrobas miaCnia, rom igi ar aris dasabuTebuli.

aplikantma ganacxada, rom cixeebSi tuberkuloziT daavadebis sakiTxi iyo
zogadi problema, xolo zianis anazRaurebis moTxovniT sasamarTloebSi saq-
mis warmoebis dawyeba dakavSirebuli iyo didi odenobis saxelmwifo baJTan,
risi gadaxdac misTvis SeuZlebeli iyo. aplikantma kidev erTxel ganacxada,
rom igi tuberkuloziT daavadda cixeSi.

cixeSi aplikantis tuberkuloziT daavadebasTan dakavSirebiT, sasamarTlom
aRniSna, rom aRniSnuli ganacxadi ar exeba saqarTvelos cixeebSi araadekva-
turi mopyrobis struqturul problemebs im patimarTa mimarT, romlebic im
droisaTvis daavadebulebi iyvnen mZime infeqciuri daavadebiT. sasamarTlos
miaCnia, rom zianis anazRaurebis moTxovniT samoqalaqo sarCeli zogadi ad-
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ministraciuli kodeqsis 207-e muxlisa da samoqalaqo kodeqsis 413-e muxlis
mixedviT, mocemul SemTxvevaSi yvelaze Sesabamisi RonisZieba iqneboda. vi-
naidan sruliad gamojanmrTelebulma aplikantma arc erTxel ar mimarTa sa-
samarTlos samoqalaqo sarCeliT cixeSi tuberkuloziT daavadebis gamo mi-
yenebuli zianis asanazRaureblad, sasamarTlo miiCnevs, rom ganacxadis es
nawili unda amoiricxos, konvenciis 35-e muxlis I da IV nawilebis Tanaxmad,
SidasamarTlebrivi zomebis amouwuraobis gamo.

rac Seexeba saqarTvelos cixeebSi adekvaturi samedicino momsaxurebis arar-
sebobas, sasamarTlo kvlav imeorebs, rom mZimed daavadebuli patimrebisaT-
vis fuladi kompensaciebis gadaxdis nacvlad, ufro adekvaturi iqneboda, ga-
moZebniliyo amgvari mdgomareobis gamosasworeblad prevenciuli zomebi,
TxovniT miemarTaT konkretuli samedicino CarevisTvis, rac uSualod iqne-
boda mimarTuli drouli da jerovani samedicino daxmarebiT daavadebiT ga-
mowveuli tanjvis Semsubuqebisken. Tumca, 2010 wlis 1 oqtombramde qarTuli
kanonmdebloba da praqtika, `patimrobis Sesaxeb~ 1999 wlis 22 aqtis CaTvliT,
ar uzrunvelyofda samarTlebriv gzebs, rom aseT samedicino situaciebSi
dawesebuliyo akrZalvebi; Sesabamisad, avadmyofi patimrisaTvis, romelsac
surda miemarTa evropuli sasamarTlosaTvis araadekvaturi samedicino dax-
marebis gamo konvenciis me-3 muxlis darRvevis Taobaze,  sakmarisi iyo adgi-
lobrivi xelisuflebis warmomadgenlebi yofiliyvnen yuradRebiT misi jan-
mrTelobis mdgomareobis mimarT1 .

warmodgenili saqmis Sesabamisi garemoebebis gaTvaliswinebiT, sasamarTlo Se-
niSnavs, rom cixis administracia jerovnad informirebuli iyo aplikantis tu-
berkuloziT daavadebasa da misTvis aucilebeli medikamentebis saWiroebaze.
Sesabamisad, mTavrobis protesti SidasamarTlebrivi zomebis amouwuraobas-
Tan dakavSirebiT uaryofilia. aqedan gamomdinare, aplikantis ganacxadi, kon-
venciis me-3 muxlis Tanaxmad, savaraudo adekvaturi samedicino momsaxurebis
ararsebobis Taobaze ar aris aSkarad dausabuTebeli, konvenciis 35-e muxlis
me-3 nawilis mixedviT da sasamarTlom ganacxadi miiCnia dasaSvebad.

sasamarTlo kvlav imeorebs: cixeebSi adekvaturi samedicino momsaxurebis Se-
fasebisas, mTlianobaSi unda gaTvaliswinebuli iyos janmrTelobis dacvisTvis
saWiro Sesabamisi standartebi, romlebic unda akmayofilebdes patimrobis ka-
nonier moTxovnebs, magram kvlavac Seesabamebodes adamianur Rirsebebs, ris-
Tvisac saxelmwifo jerovnad unda asrulebdes Tavis pozitiur valdebule-
bebs. amasTan dakavSirebiT, Sesabamis uwyebebs moeTxovebaT uzrunvelyon di-
agnostika, xolo samedicino momsaxureba unda iyos jerovani da drouli, xo-
lo kvalificiuri samedicino personalis zedamxedveloba _ regularuli da
sistematuri da moicavdes sayovelTao Terapiul strategias. sawyis etapze
aplikantis janmrTelobis mdgomareobis gauaresebam warmoSva garkveuli eW-
vebi cixeSi mkurnalobis adekvaturobasTan dakavSirebiT, rac, TavisTavad, ar
aris sakmarisi imisaTvis, rom konvenciis me-3 muxlis mixedviT saxelmwifos po-
zitiuri valdebulebebis darRveva dadgindes, Tuki, meore mxriv, dadgindeba,
rom Sesabamisma Sida struqturebma droulad gamoiyenes yvela SesaZlo same-
dicino zoma, raTa ar momxdariyo daavadebis progresireba. marTlac, saxel-
mwifos pozitiuri valdebuleba mZimed daavadebuli patimrebis samkurnalod
warmoadgens erT-erT RonisZiebas da ara _ Sedegs.2

1 Goginashvili v. Georgia, §§51-61, and Makharadze and Sikharulidze v. Georgia, §§53-55.
2 Goginashvili, cited above, §§69-71.
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samedicino Canawerebis gaTvaliswinebiT, sasamarTlo aRniSnavs, rom cixis
administraciam aplikantis dedis mier saCivris Setanis meore dResve daiwyo
mis janmrTelobaze zrunva _ mas eZleoda medikamentebi, utardeboda Sesaba-
misi samedicino Semowmeba, sargeblobda yovelmxrivi samedicino gamokvle-
vebiTa da  eqimTa konsultaciiT.3 .

zemoxsenebulis gaTvaliswinebiT, sasamarTlo askvnis, rom cixis administra-
ciam gamoavlina jerovani gulmodgineba aplikantisaTvis efeqturi da sis-
tematuri mkurnalobis Casatareblad. Sesabamisad, sasamarTlo miiCnevs, rom
ar darRveula konvenciis me-3 muxli.

sasamarTlom erTsulovnad daadgina, rom ar darRveula konvenciis me-3 mux-
li.

3 Makharadze and Sikharulidze, §§78-81; see also Gladkiy, §94.
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janiaSvili saqarTvelos winaaRmdeg

ganacxadi #35887/05

2005 wlis 29 ivniss givi janiaSvilma ganacxadiT mimarTa strasburgSi ada-
mianis uflebaTa sasamarTlos, adamianis uflebaTa da ZiriTad Tavisuf-
lebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2012 wlis 27 noembers sasamarTlom ganixila ganacxadi (#35887/05) da er-
Tsulovnad daadgina, rom dairRva konvenciis me-5 muxlis III nawili.

saqmis faqtobrivi garemoebebi

givi janiaSvili saqarTvelos moqalaqea, daibada 1962 wels da cxovrobs Tbi-
lisSi.

a.  sisxlissamarTlebrivi saqmis warmoebis pirveli etapi

2004 wlis 13 maiss aplikanti, romelic iZebneboda saxelmwifo uSiSroebis sa-
ministros mier, apirebda saqarTvelos sazRvrebis datovebas vales sasaz-
Rvro gamSvebi punqtidan, ra drosac igi daakaves sasazRvro policiis ofic-
rebma da Cautares detaluri Cxreka. aseve, gaCxrikes misi bargi. raime ukano-
no sagani an nivTiereba ver iqna aRmoCenili. aplikantis sabuTebic kanonieri
iyo da yvela parametriT _ mowesrigebuli. amis miuxedavad, aplikanti mainc
daakaves da, Sesabamisad, acnobes saxelmwifo uSiSroebis ministrs.

saministrodan oficialuri warmomadgenlebis sazRvarze Casvlamde aplikan-
ti imyofeboda axalcixis sasazRvro policiis ufrosis saxlSi. im momenti-
saTvis igi oficialurad dapatimrebuli ar iyo. saministros warmomadgenle-
bi 2004 wlis 14 maiss, gamTeniisas, Cavidnen da erTi uwyebidan meore uwyebis
warmomadgenlisaTvis aplikantis gadacemasTan dakavSirebiT Sedga oficia-
luri dokumenti.

imave dRes, 2004 wlis 14 maiss, saxelmwifo uSiSroebis saministros warmomad-
genlebma ganmcxadebels Cautares ganmeorebiTi Cxreka. im droisaTvis Sed-
genili angariSis mixedviT, meore Cxreka Catarda vales sasazRvro gamSveb
punqtSi da aplikantis bargSi aRmoCnda ukanono nivTiereba. Sedga dakavebis
oqmi.

mogvianebiT aplikants, romelic warmodgenili iyo Tavisi advokatiT, wared-
gina braldeba 0.06 grami heroinis ukanono transportirebisaTvis. ganmcxa-
debeli acxadebda, rom Cxrekisas misTvis ar aRmouCeniaT raime narkotiki.
2004 wlis 16 maiss ganmcxadeblis advokatma Seagrova im mesazRvreebisa da
sasazRvro policiis TanamSromlebis werilobiTi Cvenebebi da ganmartebebi,
romlebic eswrebodnen aplikantis Cxrekas vales sasazRvro gamSveb punqtSi.
yvela maTganma daadastura, rom pirveli Cxrekisas arc ganmcxadeblisaTvis
da arc mis bargSi ar aRmouCeniaT ukanono sagnebi Tu nivTierebebi.

2004 wlis 16 maiss adigenis raionulma sasamarTlom ganmcxadebels samTviani
winaswari patimroba Seufarda. dacvis mxarem gadawyvetileba Tbilisis saol-
qo sasamarTloSi gaasaCivra, magram _ uSedegod. saqmis masalebidan naTlad
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ar Cans, Tu romel sapatimroSi gadaiyvanes ganmcxadebeli. 2004 wlis ganmav-
lobaSi winaswari patimrobis vada ramdenjerme gagrZelda da bolos, ukve uze-
naesma sasamarTlom 2005 wlis 14 ianvramde gaagrZela ganmcxadeblis winaswa-
ri patimrobis vada. winaswari patimrobis vadis gagrZelebis dasabuTeba yve-
la instanciaSi erTmaneTis msgavsi iyo, kerZod: ganmcxadeblis mimalvis ma-
Rali riski, gamoZiebasTan TanamSromlobisgan Tavis arideba; saqmeze WeSma-
ritebis dadgenaSi xelis SeSla da aseve, saWiro iyo meti dro damatebiTi sa-
gamoZiebo moqmedebebis Casatareblad.

2004 wlis 20 noembers ganmcxadebeli gadaiyvanes Tbilisis me-5 sasjelaRsru-
lebis dawesebulebis samedicino ganyofilebis palataSi, sadac is eqimebis
Sesabamisi zedamxedvelobis qveS imyofeboda gaTavisuflebamde _ 2005 wlis
3 maisamde.

misi saqmis ganxilva aspinZis sasamarTloSi daiwyo 2005 wlis 13 ianvars. pro-
cesze sasazRvro policiis TanamSromlebma ganacxades, rom maT aranairi uka-
nono sagani Tu nivTiereba ar aRmouCeniaT vales sasazRvro gamSveb punqtSi
ganmcxadeblis Cxrekisas da rom ganmcxadebeli Tbilisidan Camosuli saxel-
mwifo uSiSroebis saministros TanamSromlebisaTvis  mis gadacemamde ganme-
orebiT aRar gauCxrekiaT. saxelmwifo uSiSroebis saministros TanamSrom-
lebi, romlebmac Seadgines angariSi meore CxrekasTan dakavSirebiT, gamoZa-
xebulebi iyvnen im mowmis amosacnobad, visac, savaraudod, sTxoves, yofili-
yo mowmed Cxrekisas. verc erTma maTganma ver SeZlo misi amocnoba.

2005 wlis 3 maiss aspinZis sasamarTlom gaamarTla ganmcxadebeli da gankar-
guleba gasca mis dauyovnebliv gaTavisuflebaze. prokuraturam ganaCeni ga-
asaCivra. 2006 wlis 20 seqtembers Tbilisis saapelacio sasamarTlom ar daak-
mayofila saCivari da gamamarTlebeli ganaCeni ZalaSi datova.

b. sisxlissamarTlebrivi saqmis warmoebis meore etapi

2005 wlis 9 maiss Sinagan saqmeTa saministros oficerma Tavis xelmZRvanelo-
bas mimarTa moxsenebiT, rom man satelefono saubrebis mosmenisas, romel-
sac sruliad sxva sisxlis samarTlis saqmis gamoZiebis gamo awarmoebda, Sem-
TxveviT aRmoaCina, rom ganmcxadebeli SesaZloa, yofiliyo narkomani, ina-
xavda ra heroins Tavis saxlSi realizaciisaTvis. imave dRes narkotikebTan
dakavSirebiT daiwyo saqmis warmoeba.

2005 wlis 11 maiss Tbilisis saapelacio sasamarTlom, zemoxsenebuli infor-
maciis gaTvaliswinebiT, policias nebarTva misca ganmcxadeblisa da misi sac-
xovrebeli saxlis gaCxrekaze. 2005 wlis 12 maiss gamomZieblebma, romlebic
awarmoebdnen axal saqmes narkotikebTan dakavSirebiT, gasces aplikantis da-
kavebis orderi. aplikants mieniWa braldebulis statusi.

aplikanti specdaniSnulebis razmis wevrebma daakaves sakuTar saxlSi da Cau-
tares detaluri Cxreka. mogvianebiT policiis angariSSi aisaxa, rom ganmcxa-
deblisaTvis miyenebuli fizikuri dazianebebi gamoiwvia dakavebisas misma wi-
naaRmdegobis gawevam. Cxrekisas aplikantis piJamis jibeSi aRmoCnda 1.14 gra-
mi heroini, ori axali Sprici da kovzi.

ganmcxadebelma warmoadgina misi ayvanis operaciis videoCanaweri, romel-
Sic asaxuli iyo, rom aTze meti SeiaraRebuli policieli Sevarda mis saxlSi.
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mas gadaugrixes xelebi, magram CanawerSi ar Canda, Tu rogor scemes mas. Tum-
ca, vidre daiwyeboda saxlis detaluri Cxreka, aplikants Sublze ukve hqon-
da Ria Wriloba. Cxreka Catarda mowmeTa gareSe. narkotikis aRmoCenisas man
meuRles dauZaxa, rom ZaliT Caudes es nivTiereba jibeSi. saxli detalurad
gaCxrikes da kovzi aRmoaCines mxolod saabazanoSi, unitazis ukan.

2005 wlis 12 maiss aplikantma saqmis gamomZieblebze Seitana saCivari, romel-
Sic amtkicebda, rom mis saxlSi SeiWrnen policielebi da mxolod amis Semdeg
erT-erTma maTganma moaxerxa mis jibeSi narkotikis Cadeba. Semdeg mas sasti-
kad scemes. ganmcxadebeli iTxovda samedicino Semowmebas, acxadebda ra, rom
mas mTel sxeulze hqonda dazianebebi.

ganmcxadebeli gasinja cixis eqimma, romelmac daadgina, rom mas dazianebebi
hqonda sxeulze. eqimma aRniSna, rom aplikants hqonda hepatiti da narkomani-
iT iyo daavadebuli.

2005 wlis 13 maiss ganmcxadebels misi ori advokatis TandaswrebiT waredgina
brali narkotikebis Senaxvis gamo. momdevno dRes Tbilisis saapelacio sasa-
marTlom miusaja winaswari patimroba, Tumca es gadawyvetileba saqmis masa-
lebSi ar aris. is moaTavses Tbilisis me-5 sapyrobilis samedicino ganyofi-
lebaSi, sadac eqimebis meTvalyureobis qveS daeniSna Sesabamisi mkurnaloba
misi simptomebis gaTvaliswinebiT.

2005 wlis 18 maiss ganmcxadeblis advokatebis moTxovniT mas Cautarda damo-
ukidebeli samedicino eqspertiza, romelmac gamoavlina mTeli rigi dazia-
nebebi, rac, savaraudod, unda ganviTarebuliyo 2005 wlis 12 maiss, dakavebi-
sas. kerZod, ganmcxadebels hqonda Zlieri Tavis tkivili, uWirda sunTqva,
rac gamowveuli iyo ramdenime neknis motexilobiT da ver axerxebda wonas-
worobis dacvas. saxeze, Tvalis areSi, hqonda Zlieri sisxlCaqceva, xolo ram-
denime adgilas _ Ria Wriloba. momdevno samedicino Semowmebisas dadginda,
rom ganmcxadebels hqonda qronikuli hepatiti, cerebraluri sindromi Ta-
vis areSi miyenebuli Wrilobis gamo da naRvlis buStis qronikuli anTeba. gan-
mcxadebels aseve Cautarda fsiqiatriuli eqspertiza, ra drosac gamoirkva,
rom igi saqmis ganxilvis dros mxolod nawilobriv iyo pasuxismgebeli Tavis
qmedebebze.

2005 wlis 28 seqtembers ganmcxadebeli, samedicino daskvnis safuZvelze, mo-
aTavses cixis saavadmyofoSi, sadac mas gauwies yvela saWiro samedicino mom-
saxureba.

2005 wlis 29 ivniss Tbilisis saqalaqo prokuraturam daiwyo ganmcxadeblis
saCivris safuZvelze mokvleva, romelic misi dakavebisas Sss-s oficrebis mi-
er savaraudo Zalis gadametebas ukavSirdeboda. gamoZiebisas daikiTxa gan-
mcxadeblis meuRle da dapatimrebisas mis saxlSi stumrad myofi ramdenime
mowme, aseve _ operaciaSi monawile policielebi. vinaidan mokvlevisas ar ga-
movlinda sisxlissamarTlebrivi danaSaulis raime niSnebi, saCivris ganxil-
va Sewyda, xolo daskvnaSi aRiniSna, rom dakavebisas gamoyenebuli RonisZie-
bebi proporciuli iyo. ganmcxadebelma prokuraturis aRniSnuli daskvna
aRar gaasaCivra. 2006 wlis 20 ivliss rusTavis saqalaqo sasamarTlom ganmcxa-
debeli braleulad cno gansakuTrebiT didi odenobis narkotikuli nivTie-
rebis SenaxvaSi da miusaja 15 wliT patimroba, xolo policiis mxridan misi
dakavebisas gamoyenebuli RonisZieba miiCnia aucilebel saWiroebad.
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sasamarTlos Sefaseba

I. konvenciis me-3 muxlis savaraudo darRveva

aplikanti Cioda, rom mis mimarT dairRva konvenciis me-3 muxliT garantire-
buli uflebebi, kerZod: a) 2005 wlis 12 maiss, dapatimrebisas, mis mimarT po-
licielebma ganaxorcieles araadamianuri mopyroba da Sesabamisma organo-
ebma es incidenti jerovnad ar gamoiZies; b) Tbilisis me-5 da me-7 sapyrobile-
ebSi igi moTavsebuli iyo patimrebiT gadatvirTul saknebSi; g) ar utardebo-
da misi daavadebebis adekvaturi samedicino mkurnaloba.

sasamarTlom ganmcxadeblis ganacxadi dauSveblad cno misi dakavebisa da am
RonisZiebisas gamoyenebuli araadamianuri mopyrobis da aseve, aRniSnulis
arajerovani gamoZiebis nawilSi, radgan ar iyo amowuruli Sida samarTleb-
rivi zomebi.

rac Seexeba saknebSi patimarTa gadatvirTul raodenobas _ sasamarTlom aR-
niSna, rom es sakiTxi seriozul problemas warmoadgenda saqarTvelos peni-
tencialuri sistemisaTvis, Tumca aseve miuTiTa, rom ganmcxadebels amis Ta-
obaze arc erTxel ar miumarTavs adgilobrivi arasamTavrobo Tu saxelmwi-
fo organizaciebisaTvis. Sesabamisad, ar iyo amowuruli Sida samarTlebrivi
zomebi am sakiTxis Seswavlisas. sasamarTlom ganacxadis es nawilic miiCnia,
rogorc aSkarad dausabuTebeli da aRar ganixila.

ganmcxadeblis mimarT Catarebuli samedicino mkurnalobis Taobaze sasamar-
Tlom aRniSna, rom detalurad gaecno ganxilvebisas warmodgenil mis same-
dicino istorias.  sasamarTlom miiCnia, rom ganmcxadebels yvela saWiro sa-
medicino momsaxureba Cautarda jerovani gulmodginebiT, misi mkurnaloba
atarebda sistemur xasiaTs da Sesabamisad, ganacxadis es nawilic aris aSka-
rad dausabuTebeli. konvenciis 35-e muxlis me-3 da me-4 nawilebis Tanaxmad,
sasamarTlom uaryo misi ganxilva.

II. konvenciis me-5 muxlis me-3 nawilis savaraudo darRveva

aplikanti Cioda, rom misi patimrobis xangrZlivoba saqmis ganxilvebisas sis-
xlissamarTlebrivi devnis orive etapze ar iyo gamyarebuli jerovani da adek-
vaturad dasabuTebuli sasamarTlo gadawyvetilebebiT, rac warmoadgens
konvenciis me-5 muxlis me-3 nawilis darRvevas. aRniSnuli normis mixedviT:

`am muxlis I `c~ punqtiT gaTvaliswinebul debulebaTa Sesabamisad, daka-
vebuli Tu dapatimrebuli piri dauyovnebliv waredgineba mosamarTles
an sasamarTlo xelisuflebis gansaxorcieleblad kanoniT uflebamosil
sxva moxeles da igi aRWurvilia uflebiT, misi saqme ganixilos sasamar-
Tlom gonivrul vadaSi, an gaTavisufldes saqmis ganxilvis ganmavloba-
Si. aseTi gaTavisufleba SeiZleba pirobadebuli iyos sasamarTloSi misi
gamocxadebis raime garantiiT~.

ganacxadis komunikaciis Semdeg ganmcxadebelma daazusta, rom misi saCivari
konvenciis me-5 muxlis me-3 nawilis darRvevis Taobaze sisxlissamarTleb-
rivi devnis pirvel etapTan dakavSirebiT exeboda sasamarTlos pirvel ga-
dawyvetilebebs, daTariRebuls 2004 wlis 16 maisiTa da 2 ivnisiT, romlebi-
Tac mas miesaja winaswari patimroba pirveli ori Tvis ganmavlobaSi da ag-
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reTve _ 13 agvistos Semdgom gadawyvetilebebs, 2004 wlis 13 seqtembersa da
13 noembers, romlebiTac aRniSnuli aRkveTis RonisZieba gagrZelda.

rac Seexeba sisxlissamarTlebrivi devnis meore etapis ganxilvebs, aplikan-
tma Tavisi moTxovnebi SezRuda da mxolod 2005 wlis 15 da 19 maiss sasamar-
Tlos mier gamotanili winaswari patimrobis gadawyvetilebebi gaasaCivra,
romliTac mas daekisra samTviani winaswari patimroba.

mTavrobis warmomadgenlebi ar daeTanxmnen ganacxadis am moTxovnebs.

a. dasaSveboba

rac Seexeba aplikantis ganacxads sisxlissamarTlebrivi devnis meore  eta-
pisas sasamarTlo ganxilvebis dawyebamde dakavebis dasabuTebulobasTan da-
kavSirebiT, sasamarTlom aRniSna, rom ganmcxadebelma aRar gaasaCivra pir-
veladi sasamarTlo gadawyvetilebebis garemoebebi winaswari samTviani pa-
timrobis dakisrebis Taobaze, miiCnia ra, rom konvenciis me-5 muxlis me-3 na-
wilis mixedviT dasabuTebuli iyo misi dakavebis sawyisi periodi, Tundac es
umetesad dafuZnebuli yofiliyo gonivrul eWvze, rom aplikantma Caidina is
danaSauli, romelic mas bralad wauyenes.1  aRniSnulidan gamomdinareobs, rom
ganacxadi aris aSkarad dausabuTebeli da konvenciis 35-e muxlis me-3 da me-4
nawilebis mixedviT unda amoiricxos.

rac Seexeba aplikantis ganacxads sisxlissamarTlebrivi devnis pirveli  eta-
pisas sasamarTlo ganxilvebis dawyebamde dakavebis dasabuTebulobasTan da-
kavSirebiT, sasamarTlom, miuTiTa ra aRniSnuli patimrobis xangrZlivoba-
ze, romelic adgilobrivma sasamarTloebma sxvadasxva mizezis gamo gaagrZe-
les, miiCnia, rom ganacxadi ar aris aSakarad dausabuTebeli konvenciis 35-e
muxlis me-3 nawilis mixedviT. Sesabamisad, sasamarTlom ganacxadi miiCnia da-
saSvebad.

b. zomebi

aplikantis sasamarTlo ganxilvebamde dakavebis dasabuTebulobasTan dakav-
SirebiT pirveli sisxlis samarTlis saqmis warmoebisas, romelic gagrZelda
TiTqmis erTi weli, sasamarTlo aRniSnavs, rom, marTalia, adgilobrivi sasa-
marTloebis mier 2004 wlis 16 maissa da 2 ivniss gamotanil pirvel gadawyve-
tilebebSi dadasturebuli safuZveli _ ganmcxadeblis mimalvis riski _ sak-
marisad mWidrod iyo dakavSirebuli saqmis garemoebebTan, magram sasamar-
Tlos Semdgomi gadawyvetilebebi, 2004 wlis 13 agvistos, 13 seqtembrisa da13
noembriT daTariRebuli, amis sapirispirod, formulirebuli iyo ufro ab-
straqtulad. momdevno gadawyvetilebebSi adgilobrivma sasamarTloebma ver
ganaxorcieles TavianTi valdebuleba, damajereblad daemtkicebinaT gar-
kveuli faqtebis arseboba, rac gaamarTlebda patimrobis gaxangrZlivebas da
aseve ar ganixiles alternatiuli, arasapatimro RonisZiebaTa gamoyenebis Se-
saZlebloba. mxolod erT, garkveulwilad, konkretul safuZvels daeyrdno
adgilobrivi sasamarTlo Tavis erT-erT gadawyvetilebaSi patimrobis gag-
rZelebis Taobaze rodesac miuTiTa, rom aplikantisaTvis saWiro iyo fsiqi-
atriuli espertizis Catareba, rac kvlavac aradamajereblad gamoiyureba,

1 compare, for instance, with Galuashvili v. Georgia, no.40008/04, §50, 17 July 2008; Saghinadze and Others v. Georgia,
no.18768/05, §137, 27 May 2010; Klamecki v. Poland, no.25415/94, §§74 and 76, 28 March 2002; and also Malikowski
v. Poland, no.15154/03, §52, 16 October 2007.
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radgan sasamarTlom ar axsna, Tu ratom ewinaaRmdegeboda dagegmili sasa-
marTlo RonisZiebis ganxorcieleba aRveTis arasapatrimro zomas. amgvarad,
aRniSnuli, aSkarad arasakmarisad dasabuTebuli gadawyvetilebebis safuZ-
velze, romlebic umetesad eyrdnoboda stereotipul formulebs, axdenda
ra sisxlis samarTlis saproceso kodeqsis normaTa perefrazirebas,2  apli-
kanti mTlianobaSi patimrobaSi imyofeboda TiTqmis erTi wlis ganmavloba-
Si, rac ar SeiZleba CaiTvalos gonivrulad.3

Sesabamisad, sasamarTlom miiCnia, rom dairRva konvenciis me-5 muxlis me-3
nawili.

zemoaRniSnuli garemoebebis gaTvaliswinebiT, sasamarTlom erTsulovnad
daadgina, rom dairRva konvenciis me-5 muxlis me-3 nawili ganmcxadeblis
mimarT pirveli sisxlissamarTlebrivi ganxilvebis periodSi.

saxelmwifos daekisra 600 evros gadaxda _ aramaterialuri zianis asanaz-
Raureblad, xolo 1000 evros gadaxda _ xarjebisa da danaxarjebis dasafa-
rad.

2 Patsuria, §§12, 14 and 15; Javakhishvili v. Georgia (dec.), no.42065/04, 2.10.2007; and Giorgi Nikolaishvili, §79.
3 Saghinadze, §139; Giorgi Nikolaishvili, §§73, 76; and Patsuria, §74.
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mindaZe saqarTvelos winaaRmdeg

ganacxadi #17012/09

2008 wlis 29 dekembers irakli mindaZem ganacxadiT mimarTa strasburgSi
adamianis uflebaTa sasamarTlos, adamianis uflebaTa da ZiriTad Tavi-
suflebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2012 wlis 11 dekembers sasamarTlom ganixila ganacxadi (#17012/09) da er-
Tsulovnad daadgina, rom dairRva konvenciis me-3 muxli.

saqmis faqtobrivi garemoebebi

aplikanti irakli mindaZe amJamad msjavrdebulia da moTavsebulia sasjelaR-
srulebis dawesebulebis saavadmyofoSi. igi Tavis nacnobTan erTad daakava
policiam gansakuTrebiT didi odenobis narkotikuli nivTierebis Senaxvisa
da realizaciisaTvis (ssk-is 260§3(a) muxliT gaTvaliswinebuli danaSauli).
policiis mier Sedgenili Cxrekis oqmis mixedviT, mas binaSi  aRmoaCnda 80 grami
heroini, xolo 1.6150 grami _ Tavisi Jaketis jibeSi. ganmcxadeblisa da misi
nacnobis dakavebamde binaSi imyofeboda kidev ori piri, romlebic aseve daa-
kava policiam, Tumca mogvianebiT isini gaTavisufldnen mas Semdeg, rac gan-
mcxadeblisa da misi nacnobis winaaRmdeg misces Cveneba. sasamarTlo ganxil-
vebis mogvianebiT stadiaze, maT uaryves TavianTi pirveli Cvenebebi da aR-
niSnes, rom  policiam es Cvenebebi iZulebiT miacemina. saqmis masalebSi ar
moipoveboda ganmcxadeblis piradi Cxrekis oqmi, Tumca igi amtkicebda, rom
uari ganacxada xeli moewera piradi Cxrekis oqmze. misi TqmiT, heroini poli-
ciis oficrebis mier iyo Cadebuli.

2007 wlis 28 dekembers Tbilisis saqalaqo sasamarTlom ganmcxadebeli dam-
naSaved cno da miusaja 17 wliT Tavisuflebis aRkveTa. saqmis saapelacio sa-
samarTloSi ganxilvisas prokuraturam mouxsna braldeba heroinis binaSi aR-
moCenis nawilSi da dautova mxolod misi Jaketis jibeSi aRmoCenili heroinis
(rac 1.6150 grams Sedagenda) gamo wayenebuli braldeba. Sesabamisad, Tbili-
sis saapelacio sasamarTlom Seumcira sasjelis vada 12 wlamde. 2009 wlis 7
maiss saqarTvelos uzenaesma sasamarTlom ar daakmayofila ganmcxadeblis
saCivari.

ganmcxadeblis janmrTelobis mdgomareoba

samedicino istoriis aslidan irkveva, rom ganmcxadebeli dakavebamde daava-
debuli iyo C da B jgufis hepatitiT. aseve, mas awuxebda disbaqteriozi. daka-
vebis Semdeg ganmcxadebeli moaTavses Tbilisis me-5 sapyrobilis samedici-
no ganyofilebaSi. advokatis TxovniT samedicino ganyofilebam gasca cno-
ba, romelSic aRniSnuli iyo, rom ganmcxadebeli ar iTxovda stacionarul
mkurnalobas. cnobaSi aseve miTiTebuli iyo, rom ganmcxadebels awuxebda ar-
teriuli hipertenzia, qronikuli hepatiti da wyluli.

SemdgomSi aplikanti ramdenjerme gadaiyvanes sxvadasxva cixeSi. misi jan-
mrTelobis mdgomareoba gauaresda, xolo samedicino ganyofilebaSi moTav-
sebis Semdeg arasaTanado mkurnalobis Sedegad igi tuberkuloziT daavad-
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da,  rac samedicino gamokvlevebiTac dadginda. mTavroba acxadebda, rom gan-
mcxadebels utardeboda yvela saWiro samedicino RonisZieba, rasac ar dae-
Tanxma dacvis mxare.

mTavrobasTan komunikaciis Semdeg ganmcxadebeli moaTavses cixis saavadmyo-
foSi dawvrilebiTi samedicino gamokvlevebisTvis, daeniSna Sesabamisi mkur-
nalobis kursi da medikamentebi. unda iTqvas, rom 2006 wlidan 2010 wlis CaT-
vliT saxalxo damcvelis moxsenebebSi, wamebisa da araadamianuri mopyrobis
amkrZalavi saerTaSoriso komisiis da evropis sabWos ministrTa komitetis
moxsenebebSi mravaljer aRiniSna saqarTvelos penitencialur sistemaSi ar-
sebuli arasaTanado mopyrobisa da aseve, arasaTanado samedicino mkurnalo-
bis Taobaze. mTavrobas ramdenjerme miemarTa rekomendaciiT, Tu ra zomebi
unda gatarebuliyo am naklovanebaTa aRmosafxvrelad.

sasamarTlos Sefaseba

konvenciis me-3 muxlis savaraudo darRvevis Taobaze

ganmcxadebeli Cioda, rom araadekvaturi samedicino momsaxurebis gamo misi
janmrTelobis mdgomareoba cixeSi mniSvnelovnad gauaresda, xolo cixis ad-
ministraciis TanamSromlebma igi saavadmyofoSi droulad ar gadaiyvanes.
ganmcxadebels miaCnia, rom mis mimarT dairRva konvenciis me-3 muxlis moT-
xovnebi.

mTavrobis warmomadgenelma ganacxada, rom ganmcxadebels ar hqonda amowu-
ruli SidasamarTlebrivi zomebi aRniSnuli pretenziis gansaxilvelad da, Se-
sabamisad, sasamarTlos mimarTa TxovniT, rom ganacxadi dauSveblad ecno.
sasamarTlom miiCnia, rom ganacxadi dasabuTebuli iyo konvenciis 35-e mux-
lis me-3 nawilis moTxovnebis mixedviT da igi dasaSvebad cno.

sasamarTlos sadavod ar miaCnia is sakiTxi, rom ganmcxadebelma ar mimarTa
Sesabamisi cixis administracias arasakmarisi samedicino mkurnalobis Tao-
baze da aseve, isic cnobilia, rom cixis administracia sakmaod kargad iyo in-
formirebuli aplikantis janmrTelobis mdgomareobis Sesaxeb (mas awuxebda
hepatiti da sxva daavadebebi). Sesabamisi xelmZRvaneli pirebisTvis cnobili
iyo aplikantis janmrTelobis mdgomareoba da maT SeeZloT, SeeTavazebinaT
misTvis amis mogvareba.1  marTalia, aplikantma ar gamoiyena ufleba, adminis-
traciuli wesiT gaesaCivrebina Tavisi saqme (rogorc es mTavrobis warmo-
madgenelma SemogvTavaza), magram sasamarTlo mainc aRniSnavs, rom proble-
ma romelic ukve arsebobda saqarTvelos penitencialur sistemaSi  jerovani
samedicino momsaxurebis ararsebobasTan dakavSirebiT, atarebda struqtu-
rul xasiaTs da aRar exeboda mxolod am konkretuli aplikantis saqmes.2

sasamarTlo aRniSnavs, rom konvenciis me-3 muxli saxelmwifos akisrebs val-
debulebas, daicvas TavisuflebaaRkveTili pirebis fizikuri janmrTeloba.3

amave dros, es ar SeiZleba ganixilebodes, rogorc zogadi valdebuleba, gaa-
Tavisulos dakavebuli pirebi janmrTelobis mdgomareobis safuZvelze. pa-

1 Melnik v. Ukraine, no.72286/01, §70, 28 March 2006; S³awomir Musia³ v. Poland, no.28300/06, §74, ECHR 2009-...
(extracts); and Hummatov v. Azerbaijan, nos.9852/03 and 13413/04, §92, 29 November 2007.

2 Poghosyan, §69, and Ghavtadze v. Georgia, no.23204/07, §104, 3 March 2009.
3 Kud³a v. Poland [GC], no.30210/96, §94, ECHR 2000 XI.
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timris janmrTelobis mdgomareobis Sedareba mis gangrZobiT dakavebasTan,
Tundac is Zalian seriozuli avadmyofi iyos, ufro metad ganpirobebulia
saxelmwifos unarianobiT, uzrunvelyos saWiro xarisxis Sesabamisi mkurna-
loba cixeSi.4

sasamarTlos precedentuli samarTlis mixedviT, mxolod is faqti, rom da-
kavebuli piri gasinja eqimma da dauniSna konkretuli mkurnaloba, ar SeiZle-
ba avtomaturad niSnavdes adekvatur samedicino daxmarebas.

saqmis masalebis Tanaxmad, aplikanti daakaves 2007 wlis 31 marts da moaTav-
ses Tbilisis me-5 sapyrobileSi. cixis administracia acxadebda, rom 2007 wlis
14 agvistos aplikanti, misi saCivris safuZvelze, gasinja specialistTa jguf-
ma, romelmac daaskvna, rom mas ar esaWiroeboda stacionaruli mkurnaloba.
sasamarTlom aRniSna, rom mTavrobam ver warmoadgina Sesabamisi samedicino
Canawerebi, sadac detalurad iqneboda aRwerili, Tu rodis da ra formiT Ca-
utarda aplikants savaraudo samedicino Semowmeba me-5 sapyrobileSi. saqme-
Si arc pacientis ambulatoriuli mkurnalobis Canaweri moiZebna. 2008 wlis
18 ivliss aplikanti rusTavis me-6 sapyrobileSi gadaiyvanes. mTavrobam aR-
niSna, rom ganmcxadebeli mudmivi samedicino meTvalyureobis qveS iyo da war-
moadgina rusTavis me-6 sapyrobilis mTavari eqimis mier 2011 wlis 29 ivniss
gacemuli cnoba. sasamarTlos gaaCnia garkveuli eWvi aRniSnuli cnobis si-
zustesTan dakavSirebiT. kerZod, maSin, roca cnoba detalurad aRwers rus-
Tavis me-6 sapyrobilis samedicino ganyofilebis SesaZleblobebs, Zalian bun-
dovania informacia aplikatisaTvis gaweuli samedicino momsaxurebis Tao-
baze, romliTac unda esargebla mas am ganyofilebaSi yofnis ganmavlobaSi.
amas garda, samedicino cnoba daTariRebulia 2011 wlis 29 ivnisiT da ar arse-
bobs sxva raime samedicino Canaweri ganmcxadeblis mkurnalobis Taobaze, ro-
melsac igi, savaraudod, iRebda rusTavis me-6 sapyrobileSi 2008 wlis 18 iv-
lisidan 2010 wlis 16 ivnisamde.

amasTan dakavSirebiT, sasamarTlo ver gaiziarebs mTavrobis arguments ap-
likantisaTvis yovelmxrivi samedicino mkurnalobis Catarebis Taobaze.

rogorc ukve aRiniSna, mTavrobam ver SeZlo daemtkicebina, rom aplikants
Cautarda Sesabamisi samedicino  Gamokvleva. Sesabamisad, sasamarTlo miiC-
nevs, rom sam weliwadze meti xnis ganmavlobaSi jerovani diagnostikuri ga-
mokvlevis gareSe aplikantis mitovebiT, miuxedavad imisa, rom igi dainfici-
rebuli iyo hepatitiT, xelisuflebis Sesabamisma warmomadgenlebma misi jan-
mrTelobis mdgomareoba daayenes riskis qveS.5  aplikants aseve ar miawodes
saTanado informacia Tavisi daavadebis Sesaxeb da amgvarad, man veRar SeZlo
raime saxiT ekontrolebina daavadeba.6

sasamarTlo aRniSnavs, rom aplikanti cixeSi moxvda seriozuli diagnoziT,
romelic mas adre hqonda dasmuli. aseT garemoebebSi, sasamarTlom Tundac
rom gaiziaros mTavrobis argumenti, rom ganmcxadeblis zemoaRniSnuli di-
agnozebi atarebda winaswar xasiaTs, sasamarTlo miiCnevs, rom Sesabamisi ci-
xis administracia valdebuli iyo, operatiulad gadaemowmebina es informa-
cia, raTa jerovnad ganesazRvra aplikantis samomavlo mkurnaloba.

4 Goginashvili, §§69-70, and Makharadze and Sikharulidze, §§71-73.
5 Goginashvili, cited above, §80.
6 Testa v. Croatia, no.20877/04, §52, 12 July 2007.
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da bolos, sasamarTlo miiCnevs, rom miuxedavad ori angariSisa aplikantis
kardiologiuri Semowmebis Taobaze, romelic man 2010 wlis 23 ianvarsa da 30
ivliss gaiara, samedicino istoriaSi ar moiZebna raime msgavsi Canaweri. am-
gvarad, sasamarTlo askvnis, rom mTavrobam ver Seasrula masze dakisrebuli
mtkicebis tvirTi ganmcxadeblis mimarT cixeSi jerovani da adekvaturi sa-
medicino momsaxurebis gawevis Taobaze.7

zemoaRniSnuli garemoebebis gaTvaliswinebiT, sasamarTlom erTsulovnad
daadgina, rom:

1. dairRva konvenciis me-3 muxli aplikantis mimarT cixeSi adekvaturi mkur-
nalobis ararsebobis gamo;

2. saxelmwifos ganmcxadeblis sasargeblod daekisra 5000 evros gadaxda ara-
materialuri zianis asanazRaureblad.

7 Malenko v. Ukraine, no.18660/03, §§55-58, 19 February 2009; Ashot Harutyunyan v. Armenia, no.34334/04, §112,
15 June 2010, and, a contrario, Goginashvili, §72.
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dvaliSvili saqarTvelos winaaRmdeg

ganacxadi #19634/07

2007 wlis 6 aprils revaz dvaliSvilma ganacxadiT mimarTa strasburgSi
adamianis uflebaTa sasamarTlos, adamianis uflebaTa da ZiriTad Tavi-
suflebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2012 wlis 18 dekembers sasamarTlom ganixila ganacxadi (#19634/07) da er-
Tsulovnad daadgina, rom dairRva konvenciis me-3 muxli.

saqmis faqtobrivi garemoebebi

policielebma aplikanti daapatimres sazogadoebrivi wesrigis darRvevisa
da taqsis mZRolze Tavdasxmis gamo. igi eWvmitanilis statusiT gadaiyvanes
policiis ganyofilebaSi,  sadac man ganacxada, rom udanaSaulo iyo da gamoi-
yena dumilis ufleba. taqsis mZRolma is amoicno, rogorc erT-erTi Tavdam-
sxmeli. aplikantis mtkicebiT, aRiarebis moTxovniT, samma policielma mas
sastikad scema. isini moiTxovdnen, rom aplikants eRiarebina taqsis mZRol-
ze Tavdasxma da sityvieri Seuracxyofis miyeneba. momdevno dRes mas brali
wauyenes ssk-is 239 §2 (a) muxliT gaTvaliswinebuli danaSaulis CadenaSi. igi
dakiTxes advokatis gareSe, ukve rogorc braldebuli, ra drosac man aRiara
danaSauli. mogvianebiT aplikantisaTvis saWiro gaxda samedicino daxmare-
bis gamoZaxeba. eqimma da meddam, romlebmac vizualurad, prokuroris Tan-
daswrebiT, gasinjes ganmcxadebeli, daadgines, rom pacients marjvena  Tval-
ze aReniSneboda sisxlCaqcevebi da gatexili hqonda cxviri. eqimebis SekiT-
xvas dazianebebis Taobaze ganmcxadebelma upasuxa, rom igi policielebisgan
gaqcevis mcdelobisas waiqca, ramac gamoiwvia aRniSnuli dazianebebi.

wyaltubos raionulma sasamarTlom aplikanti TavdebiT gaaTavisufla  gi-
raos sanacvlod. sasamarTlo sxdomaze man gaimeora policiis ganyofilebSi
micemuli aRiarebiTi Cveneba, radgan policielebi sanacvlod dahpirdnen ga-
Tavisuflebas.

momdevno dRes aplikanti Tavis Zlieri tkiviliT, zogadi sisustisa da Rebi-
nebis simptomebiT gadaiyvanes quTaisis saavadmyofoSi. registraturaSi  man
ganacxada, rom scemes policielebma. samedicino Semowmebis Semdeg daudginda
Tavis qalas Sida travma, hematoma marjvena Tvalze da sxvadasxva dazianeba.
ganmcxadebelma saavadmyofoSi erTi Tve imkurnala, Tumca gaweridan meore
dResve ukan Seabrunes Tavis Zlieri tkivilebis gamo. saqmis  gamomZiebelma
daniSna samedicno eqspertiza, raTa dadgeniliyo dazianebis simZime da misi
gamomwvevi mizezebi, rac mokvleviT dadginda.

2006 wlis 12 oqtombers aplikantis advokatma moiTxova alternatiuli same-
dicino Semowmeba, raTa dadgeniliyo, SeiZleboda Tu ara miwaze mxolod er-
Txel waqceviT Tavisi dacvis qveS myofs mieRo aseTi xarisxis  mravlobiTi
dazianebebi. eqspertma gamoikvlia miyenebuli dazianebebi da daadgina, rom
SeuZlebeli iyo aseTi mZime dazianebebis miReba miwaze mxolod erTxel waq-
ceviT.

2006 wlis 28 dekembers wyaltubos raionulma sasamarTlom aplikanti damna-
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Saved cno da miusaja erTi wliT patimroba, aseve, daakisra jarima. sasamar-
Tlom ar gaiziara aplikantis Cvenebebi mis mimarT policielTa mxridan araa-
damianuri mopyrobis Taobaze. quTaisis sasamarTlom ganaCeni ZalaSi dato-
va, xolo uzenaesma sasamarTlom sakasacio saCivari dauSveblad cno.

aplikantis mimarT savaraudo araadamianuri mopyrobis gamoZieba

2006 wlis 10 Tebervals aplikantma dasavleT saqarTvelos mTavari proku-
roris saxelze Seitana saCivari policiis oficrebis winaaRmdeg sisxlis sa-
marTlis saqmis aRZvris moTxovniT, savaraudo araadamianuri  mopyrobis ga-
mo. gamoZieba daiwyo imave dRes ssk-is 144(1)-e muxlis safuZvelze.

prokuraturaSi daikiTxa Svidi policieli, maT Soris isini, vinc daakava gan-
mcxadebeli da isinic, vinc, savaraudod, monawileobda aplikantis mimarT ara-
adamianur mopyrobaSi. policielebma ganacxades, rom dazianebebi aplikan-
tma miiRo dakavebisas, rodesac is garboda da daeca miwaze. prokurorma ase-
ve dakiTxa taqsis mZRoli, romelmac amoicno aplikanti, rogorc Tavdamsxme-
li da aseve daikiTxa is xuTi mowmec, vinc amocnobis procesSi monawileobda.
maT daadastures, rom ganmcxadebels dakavebisas ar gauwevia winaaRmdegoba
policielTaTvis, ufro metic, aplikants ar aReniSneboda fizikuri daziane-
bebi im momentisaTvis. aseve daikiTxnen saswrafo daxmarebis eqimi da medda,
romlebmac vizualurad Seamowmes dakavebuli. maT daadastures TavianTi di-
agnozi miyenebuli dazianebebis Taobaze da gaimeores, rom aplikants ar dau-
Civlia policielebze da rom dazianebebi, misi TqmiT, miiRo waqcevisas, ro-
desac cdilobda danaSaulis adgilidan mimalvas.

2006 wlis 24 maiss saqmeze arsebuli mtkicebulebebis ararsebobis safuZvel-
ze prokuraturam Zieba Sewyvita da aplikantisaTvis miyenebul dazianebeb-
Tan dakavSirebiT srulad gaiziara policiis oficrebis Cvenebebi. 2006 wlis
21 martis samedicino daskvnis safuZvelze prokuraturam daaskvna, rom da-
zianebebi ganmcxadebels SesaZloa,  mieRo SemTxveviT dacemisas an policie-
lebis mier dakavebisas, aucilebeli Zalis gamoyenebis Sedegad. advokatma
prokuraturis aRniSnuli gadawyvetileba sasamarTloSi gaasaCivra, magram _
uSedegod.

sasamarTlos Sefaseba

a) savaraudo araadamianur mopyrobasTan dakavSirebiT

ganmcxadebeli Cioda, rom wyaltubos policiis ganyofilebis TanamSromleb-
ma mis mimarT ganaxorcieles araadamianuri mopyroba. mogvianebiT ki Sesaba-
misi uwyebis warmomadgenlebma ar Caatares detaluri da adekvaturi gamoZi-
eba mis mimarT ganxorcielebul savaraudo araadamianuri mopyrobis faqtze.
ganmcxadebels miaCnia, rom dairRva konvenciis me-3 muxli.

mTavrobis warmomadgeneli ar daeTanxma am pretenzias da argumentaciis sa-
xiT sasamarTlos Seaxsena policiis departamentSi miyvanisas aplikantisaT-
vis Catarebuli vizualuri daTvalierebis daskvna. mTavrobis warmomadge-
nelma aseve xazi gausva imas, rom aplikantma adgilobrivi sagamoZiebo orga-
noebisaTvis mimarTvisas ver SeZlo mtkicebulebebis wardgena, raTa daedas-
turebina, ganxorcielda Tu ara mis mimarT araadamianuri mopyroba. rac See-
xeba konvenciis me-3 muxlis mixedviT gaTvaliswinebul pozitiur valdebu-
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lebas, romlis Sesrulebac dakisrebuli aqvs xelSemkvrel saxelmwifos, mTav-
robis warmomadgenelma aRniSna, rom aplikantis gancxadebebi da saCivrebi
guldasmiT Seiswavla prokuraturam, sagamoZiebo daskvnebi gasaCivrda ad-
gilobrivi sasamarTlos or instanciaSi da yvela etapze sasamarTlom ZalaSi
datova.

aplikanti ar daeTanxma mTavrobis arc erT arguments.

sasamarTlo kvlav imeorebs, rom konvenciis me-3 muxli absoluturad krZa-
lavs wamebas da araadamianur, Tu damamcirebel mopyrobas. sastiki mopyroba
Tavisi gamoxatulebiT unda aRwevdes simkacris minimalur zRvars, raTa mox-
vdes konvenciis me-3 muxlis farglebSi. am minimumis Sefaseba SedarebiTia:
es, SesaZloa, damokidebuli iyos saqmis garemoebebze, rogoricaa mopyrobis
xangrZlivoba, misi fizikuri da fsiqologiuri Sedegebi, zogierT SemTxve-
vaSi _ msxverplis sqesze, asaksa da janmrTelobis mdgomareobaze. Tavisufe-
baaRkveTili piris mimarT Zalis gamoyeneba, romelic ar iyo aucilebeli misi
qcevebidan gamomdinare, azianebs adamianis Rirsebas da, principSi, warmoad-
gens konvenciis me-3 muxlis darRvevas1 .

sasamarTlo sensitiuria Tavisi damxmare rolis mimarT da aRiarebs, rom di-
di sifrTxile unda gamoiCinos pirveli instanciis sasamarTlos rolis mor-
gebisas iq, sadac konkretuli saqmis garemoebebidan gamomdinare, ver airi-
debs amas Tavidan.2  Tumca, im SemTxvevaSi, rodesac saCivari konvenciis me-3
muxlis darRvevas exeba, sasamarTlom unda ganaxorcielos gansakuTrebulad
detaluri mokvleva3   da es unda moxdes mxareTa mier warmodgenili yvela
masalis safuZvelze dayrdnobiT.

mtkicebulebaTa Sefasebisas sasamarTlom daadgina `gonivrul eWvs miRma~ ar-
sebuli mtkicebulebis standarti.4  aseTi mtkiceba SesaZlebelia, gamomdina-
reobdes sakmarisad Zlieri, aSkara da Tanmxvedri daskvnebidan an faqtis
msgavsi udavo prezumfciidan.5  amas garda, im SemTxvevaSi, roca sadavo mov-
lenebi sruliad an didwilad ganpirobebulia xelisuflebis warmomadgenel-
Ta eqskluziuri codniT, ise, rogorc sapatimroze zedamxedveli pirebis Sem-
TxvevaSi, warmoiSveba faqtis Zlieri prezumfcia patimrobisas miyenebul da-
zianebebTan dakavSirebiT. marTlac, mtkicebis tvirTi unda ganixilebodes,
rogorc xelisuflebis warmomadgenlebze dakisrebuli aucilebloba, raTa
uzrunvelyon damakmayofilebeli da damajerebeli ganmartebebi.6

da bolos, sasamarTlo kvlav imeorebs: rodesac individi Civis, rom mis mi-
marT policielebma ganaxorcieles araadamianuri mopyroba, unda Catardes
efeqturi oficialuri gamoZieba. gamoZiebam unda daadginos da saWiroebis
SemTxvevaSi dasajos kidec pasuxismgebeli pirebi. sxvagvarad, wamebis, araa-
damianuri da damamcirebeli mopyrobisa da dasjis akrZalva, miuxedavad misi
fundamenturi mniSvnelobisa, prqtikaSi araefeqturad ganxorcieldeba da
zogierT SemTxvevaSi SesaZloa, saxelmwifos warmomadgenlebis mxridan Za-
la-uflebis borotad gamoyenebac gamovlindes.7

1 Labita v. Italy [GC], no. 26772/95, 6 April 2000, §§ 119-20, ECHR 2000-IV.
2 McKerr v. the United Kingdom (dec.), no. 28883/95, 4 April 2000.
3 Ülkü Ekinci v. Turkey, no. 27602/95, §135, 16 July 2002.
4 Orhan v. Turkey, no.25656/94, §264, 18 June 2002, and Avºar v. Turkey, no.25657/94, §282, ECHR 2001 VII.
5 Ülkü Ekinci, cited above, §142.
6 Salman v. Turkey [GC], no.21986/93, §100, ECHR 2000 VII.
7 Assenov and Others v. Bulgaria, 28 October 1998, §102, Reports of Judgments and Decisions 1998 VIII.
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aplikantisaTvis miyenebuli fizikuri dazianebebis gaTvaliswinebiT, sasamar-
Tlo aRniSnuls miiCnevs, rogorc mZime dazianebebs, konvenciis me-3 muxli-
dan gamomdinare. Sesabamisad, saxelmwifos ekisreba, gaakeTos damakmayofi-
lebeli da damajerebeli ganmarteba dazianebebis gamomwvevi mizezebis da-
sadgenad. adgilobrivi xelisuflebis Sesabamisma organoebma ver SeZles, daw-
vrilebiT SeeswavlaT samedicino daskvnebi da Semoifarglnen mxolod imiT,
rom aRniSnuli daskvnebi ar adasturebda araadamianur mopyrobas. mTavro-
bas arc is sakiTxi ganuxilavs, rom aplikantisaTvis miyenebuli dazianebebi
SeuZlebelia, gamowveuliyo mxolod erTxel waqceviT. amas garda, sasamar-
Tlo askvnis, rom ver gaiziarebs mTavrobis arguments mowmeTa CvenebebTan
dakavSirebiT. saqmis masalebis mixedviT, mowmeTa Cvenebebi miuTiTebs, rom
ganmcxadebeli adgilzeve daapatimres policielebma da mas ar ucdia gaqce-
va. Sesabamisad, ganmcxadebeli ver miiRebda fizikur dazianebebs dapatimre-
bisas, gaqcevis mcdelobis dros. amas TviTmxilveli mowmeebic adastureben,
rom aplikants dakavebisas aranairi dazianebebi ar aReniSneboda.

sasamarTlo ver gaiziarebs mTavrobis argumentebs imis Taobaze, rom apli-
kantma ver SeZlo mis mimarT ganxorcielebuli savaraudo araadamianuri mop-
yrobis damtkiceba prokuraturasa da sasamarTlo instanciebSi. ganmcxade-
bels aseve ar axlda advokati dakavebis pirvelsave etapze. yvelaze mniSvne-
lovani, rac unda aRiniSnos, aris is, rom aplikantma mis mimarT  ganxorciele-
buli araadamianuri mopyrobis Taobaze ganacxada mxolod maSin, rodesac igi
gaTavisuflda giraoTi da saavadmyofodan gamowerisTanave mimarTa proku-
raturas.

yovelive zemoxsenebulisa da saqarTvelos policiis warmomadgenelTa mxri-
dan savaraudo araadamianuri mopyrobis Cadenis samwuxaro faqtebidan gamom-
dinare , sasamarTlo askvnis, rom aplikantis mimarT dairRva konvenciis me-3
muxli, radgan igi iyo polcielTa mxridan araadamianuri mopyrobis msxver-
pli.

b) savaraudo araadekvatur gamoZiebasTan dakavSirebiT

sasamarTlo upirvelesad aRniSnavs, rom xelisuflebis warmomadgenlebma
awarmoes mokvleva aplikantis saCivris Taobaze mis mimarT araadamianuri mop-
yrobis gamo da ramdenime Sesabamisi sagamoZiebo RonisZieba, rogoricaa sxva-
dasxva mowmis dakiTxva, marTlac rom jerovnad gatarda. amis miuxedavad, sa-
samarTlo ar aris darwmunebuli, rom mokvleva iyo jerovnad detaluri da
efeqturi. Sesabamisad, mas ar SeuZlia ugulebelyos is faqti, rom mocemul
SemTxvevaSi gamoZiebas ar dauniSnavs sasamarTlo-samedicino eqspertizis Ca-
tareba aplikantis dazianebebis gamomwvevi mizezebis dasadgenad. prokura-
turis warmomadgenlebi mxolod or samedicino daskvnas daeyrdnen, romle-
bic moTavsebuli iyo aplikantis winaaRmdeg aRZruli sisxlis samarTlis saq-
meSi. Tumca, sasamarTlos gaaCnia konkretuli daTqmebi imaze, rom aRniSnuli
samedicino daskvnebi zusti da sandoa.

pirveli samedicino daskvna, romelic saswrafo samedicino daxmarebis eqim-
ma mxolod vizualuri daTvalierebiT Seadgina, prokuroris TandaswrebiT
daiwera. amasTan dakavSirebiT, sasamarTlo kvlav imeorebs, rom araadamia-
nuri mopyrobis savaraudo msxverplis samedicino Semowmeba unda ganxorci-
eldes policielTa da mTavrobis sxva warmomadgenlebis Tandaswrebis gare-
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Se, raTa miRweul iqnes damoukideblobisa da gulmodginebis yvela saWiro
standarti.8

rac Seexeba meore samedicino daskvnas, romelic gaica aplikantis faqtob-
rivi Semowmebis gareSe, miuxedavad imisa, rom masSi detaluradaa aRwerili
miyenebuli dazianebebi, igi ver warmoadgens damajerebel axsnas travmebis
warmomavlobis Taobaze da amgvarad, ver pasuxobs sakvanZo kiTxvas, kerZod
imas, rom sxeulis sxvadasxva adgilas aplikantisaTvis miyenebuli mravlobi-
Ti dazianebebi SeiZleboda Tu ara gamowveuliyo  mxolod erTxel waqceviT,
ise, rogorc amas policielebi amtkicebdnen. Sesabamisad, sasamarTlo miiC-
nevs, rom gamoZiebis erT-erTi yvelaze didi Cavardna iyo Sesabamisi ufleba-
mosili pirebis mier samedicino Semowmebis arajerovnad warmarTva da amgva-
rad, man ver uzrunvelyo incidentTan dakavSirebuli sakvanZo mtkicebule-
bebis Senaxva.

sasamarTlo SemdgomSi aRniSnavs, rom adgilobrivi xelisuflebis warmomad-
genlebi garkveulwilad Seusabamod miudgnen mocemul saqmeze arsebuli
mtkicebulebebis Sefasebas. es gamomdinareobs prokuraturisa da sasamar-
Tloebis gadawyvetilebebidan, radgan maTi mosazrebebi ZiriTadad efuZne-
boda incidentSi monawile policiis oficrebis Cvenebebs, aplikantis aRia-
rebas da am ukanasknelis winaaRmdeg aRZruli sisxlissamarTlebrivi devni-
sas warmoebul pirveladi gamoZiebis Sedegebs. sasamarTlos warmoudgenlad
miaCnia is, rom adgilobrivi xelisuflebis warmomadgenlebs, nacvlad imisa,
rom aplikantis mimarT ganxorcielebuli savaraudo araadamianuri mopyro-
bis Sesaxeb arsebuli ganacxadebi gadaemowmebinaT, daeyrdnen imave aRiare-
bas, rac ganmcxadeblis mtkicebiT, mopovebuli iyo masze ganxorcielebuli
fizikuri zewolis Sedegad. amas garda, prokuraturam da sasamarTlom, yo-
velgvari damamtkicebeli garemoebebis gareSe, sandod miiCnies  policiel-
Ta Cvenebebi, miuxedavad imisa, rom SesaZloa, isini subieqturi yofiliyo da
miznad isaxavda aplikantze ganxorcielebuli savaraudo araadamianuri mop-
yrobis gamo pasuxismgeblobis Tavidan aridebas. policielTa Cvenebebi ase-
ve unda gadamowmebuliyo, radgan miiCneva, rom gamoZiebas unda daedgina, da-
ekisreboda Tu ara aRniSnul policielebs disciplinuri pasuxismgebloba an
waredginebodaT Tu ara maT sisxlissamarTlebrivi brali.9

Sesabamisad, sasamarTlos miaCnia, rom dairRva konvenciis me-3 muxlis pro-
ceduruli nawilic.

zemoaRniSnuli garemoebebis gaTvaliswinebiT, sasamarTlom erTsulovnad
daadgina, rom dairRva konvenciis me-3 muxli. saxelmwifos ganmcxadeblis
sasargeblod daekisra 12.000 evros gadaxda _ aramaterialuri zianis asa-
nazRaureblad.

8 Akkoç v. Turkey, nos.22947/93 and 22948/93, §118, ECHR 2000 X; Karademir v. Turkey, no.32990/96, §53, 30 October
2001; and Lopata v. Russia, no.72250/01, §114, 13 July 2010.

9 Ognyanova and Choban v. Bulgaria, no.46317/99, §99, 23 February 2006, and Antipenkov v. Russia, no.33470/03,
§69, 15 October 2009.
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baisuevi da anzorovi saqarTvelos winaaRmdeg

ganacxadi #39804/04

2004 wlis 6 agvistos adam baisuevma da rustam anzorovma ganacxadiT mi-
marTes strasburgSi adamianis uflebaTa sasamarTlos, adamianis ufleba-
Ta da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 34-e muxlis Se-
sabamisad.

2012 wlis 18 dekembers sasamarTlom ganixila ganacxadi (#39804/04) da er-
Tsulovnad daadgina, rom dairRva konvenciis me-5 muxlis I da II nawilebi.

saqmis faqtobrivi garemoebebi

ganmcxadeblebi ruseTis moqalaqe eTnikuri CeCnebi arian da sadavo movle-
naTa ganviTarebisas imyofebodnen TbilisSi, sadac maT ltolvilis statusi
hqondaT miniWebuli.

aplikantTa gancxadebiT, 2002 wlis 7 dekembers, gamTeniisas, isini saxlSi da-
kiTxes policielebma. aseve, policiam maT saxlebSi orderis gareSe Caatara
Cxreka. isini waiyvanes vake-saburTalos raionis policiis ganyofilebaSi, da-
kiTxes ruseTsa da CeCneTs Soris mimdinare SeiaraRebuli konfliqtis Tao-
baze, gadauRes fotoebi, auRes TiTis anabeWdebi da sami saaTis Semdeg gaaTa-
visufles.

mTavroba ar daeTanxma movlenebis aplikantebis mier warmodgenil aRweras
da ganacxada, rom policiam maTgan moiTxova piradobis damadasturebeli sa-
buTebi da mosTxoves, gahyolodnen policiaSi, sadac gadamowmdeboda  doku-
mentaciis namdviloba. policielTa gancxadebiT, aplikantebma mxolod na-
xevari saaTi dahyves ganyofilebaSi da Semowmebis dasrulebisTanave gaTavi-
sufldnen.

aplikantebis mier ganxorcielebuli samarTlebrivi qmedebebi

aRniSnuli dakavebis Taobaze aplikantebma saCivriT mimarTes generalur
prokuraturas, sadac gaasaCivres policielTa mier gatarebuli RonisZiebe-
bi da moiTxoves ganmarteba, Tu ra safuZvliT Catarda maT sacxovrebelSi
Cxreka, an ratom gaxda saWiro maTi gadayvana policiis ganyofilebaSi. Tum-
ca, saxelmwifos warmomadgenelma sasamarTloze aRniSna, rom mTavar proku-
raturaSi aRniSnuli gancxadeba ver moiZies.

SemdgomSi ukve meore ganmcxadebelma Sesabamis organoebs ramdenjerme mi-
marTa xelaxali saCivriT da moiTxova, aexsnaT, Tu ra mizeziT daakaves isini
da ratom gadaiyvanes policiis ganyofilebaSi. mogvianebiT ganmcxadebleb-
ma werilobiTi formiTac moiTxoves ganmartebebi. amis miuxedavad, polici-
as sagamoZiebo moqmedebebi ar  Cautarebia da sakiTxis Seswavlis nacvlad, sa-
Civrebi qvemdebareobis mixedviT isev raionuli policiis ganyofilebas ga-
daegzavna. mTavrobis warmomadgenlebma verc am saCivrebis moZieba SeZles.

ganmcxadeblebi iTxovdnen sisxlis samarTlis saqmis aRZvras im policielTa
mimarT, romlebmac ukanonod daakaves, gadaiyvanes ganyofilebaSi da orde-
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ris gareSe Caatares Cxreka, Tumca arc am moTxovnas mohyolia raime reagire-
ba Sesabamisi uwyebebis mxridan. gamoZiebis masalebi isev policielTa ganmar-
tebebs eyrdnoboda.

sasamarTlos Sefaseba

aplikantebma ganacxades, rom 2002 wlis 7 dekembers isini daakaves policiis
ganyofilebaSi yovelgvari Sesabamisi kanonmdeblobiT gaTvaliswinebuli sa-
fuZvlis gareSe, rac warmoadgens konvenciis me-5 muxlis I nawilis darRve-
vas. amas garda, isini Ciodnen, rom ar acnobes, Tu ra iyo maTi dakavebis mizezi
da ar miecaT aRniSnuli gadawyvetilebis kanonierebis gasaCivrebis SesaZleb-
loba adgilobriv sasamarTloebSi.

mTavrobam ganacxada, rom ganmcxadeblebs ar hqondaT amowuruli Sida samar-
Tlebrivi RonisZiebebi da, Sesabamisad, ganacxadi ar unda mieCnia sasamarTlos
dasaSvebad. aplikantebis azriT, gamoZieba araefeqturi iyo, radgan inciden-
tidan gasuli iyo sam welze meti da mTavrobis mxridan reagireba jer kidev
ar iyo.

sasamarTlom ar gaiziara mTavrobis argumenti arc SidasamarTlebrivi zo-
mebis amouwuraobasa da arc eqvsTviani vadis amowurvasTan dakavSirebiT. Se-
sabamisad, sasamarTlom ganacxadi dasaSvebad cno.

konvenciis me-5 muxlis I nawilis savaraudo darRvevasTan dakavSirebiT

mTavrobis mxarem aRniSna, rom saqmeSi aRwerili movlenebis ganviTarebisas
saqarTveloSi prevalirebda usafrTxoebis sakiTxebi. 1999 wlis bolos, Ce-
Ceni ltolvilebis Semosvlis Semdeg, saxelmwifo daadanaSaules CeCeni meb-
rZolebisaTvis TavSesafris micemaSi. am mxriv gansakuTrebiT rTuli regio-
ni pankisis xeoba iyo. Sinagan saqmeTa saministro ltolvilTa registraciis
procesSi aqtiurad iyo CarTuli, ra drosac misi warmomadgenlebi amowmeb-
dnen ucxo pirTa piradobis mowmobebs da saqarTveloSi maTi yofnis samar-
Tlebriv statuss. ganmcxadeblebis mimarT ganxorcielebuli RonisZiebebic
swored am procesSi CarTulobiT iyo gamowveuli. mTavrobam aRniSna, rom ap-
likantebis dakaveba droebiTi iyo da maT mxolod imdeni xani gaatares poli-
ciaSi, ramdenic piradobis damadasturebeli dokumentaciis Semowmebis pro-
cess esaWiroeboda. Sesabamisad, dakaveba kanonieri iyo. ganmcxadeblebi ar
daeTanxmnen am mosazrebas.

sasamarTloo kvlav imeorebs, rom konvenciis me-5 muxliT gamyarebulia fun-
damenturi ufleba, kerZod, saxelmwifos mier pirovnebis TviTneburi daka-
vebisgan dacva. am muxlis mizania, uzrunvelyos, rom aravin daakaon TviTne-
burad. Tumca, es ar exeba gadaadgilebis Tavisuflebis SezRudvas, rac kon-
venciis me-4 oqmis me-2 muxliTaa gaTvaliswinebuli. imisaTvis, rom dadgin-
des, aRukveTes Tu ara aplikantebs Tavisufleba, sawyis wertilad unda gani-
sazRvros pirovnebasTan dakavSirebuli konkretuli situacia, yuradReba un-
da mieqces konkretuli saqmis garSemo arsebul garemoebebs da sadavo Ro-
nisZiebebis Sedegebsa da ganxorcielebis formebs.1  konvenciis me-5 muxli Se-

1 see Guzzardi v. Italy, 6 November 1980, Series A no. 39, § 92, and H.L. v. the United Kingdom, no. 45508/99, § 89, ECHR
2004-IX; see also Austin and Others v. the United Kingdom [GC], nos. 39692/09, 40713/09 and 41008/09, §§ 52 60,
ECHR 2012.



99
www.supremecourt.ge

iZleba gamoyenebuli iyos Tavisuflebis SezRudvis Zalian xanmokle perio-
dis SemTxvevaSic.2

sasamarTlo miuTiTebs, rom konvenciis me-5 muxlis I nawilis (a) da (f) qvepun-
qtebi moicavs im safuZvlebis amomwurav CamonaTvals, romlebSic miTiTebu-
lia, Tu ra SemTxvevaSi iqneba pirovnebis Tavisuflebis SezRudva kanonieri.

sasamarTlom aRniSna, rom mxareebi daoben imaze, Tu ra xangrZlivobiT iyvnen
aplikantebi dakavebulni policiis ganyofilebaSi, radgan, momCivanTa mtki-
cebiT, isini sami saaTis ganmavlobaSi iyvnen dakavebulebi, xolo mTavroba
aRniSnavs, rom ganmcxadeblebi 30 wuTze met xans ar daukavebiaT. am sakiTxis
gansazRvrisas sasamarTlo miiCnevs, rom amaze, mTavrobis mxridan raime da-
madasturebeli mtkicebulebis ararsebobis pirobebSi, eWvi ganmcxadeble-
bis sasargeblod unda gadawydes, radgan mTavrobis upirvelesi movaleobaa,
aseT SemTxvevaSi warmoadginos detaluri da saaTobrivi Canaweri.3

sasamarTlom axla unda gansazRvros, iyo Tu ara aplikantTa dakaveba TviT-
neburi. amasTan dakavSirebiT, saqarTvelos mTavrobam miuTiTa Sida kanon-
mdeblobaze _ kerZod, policiis Sesaxeb kanonis me-8 muxlsa da prezidentis
#634 brZanebulebis me-3 da me-5 muxlebze. sasamarTlom ar gaiziara aRniSnu-
li argumentis mniSvneloba.

vinaidan saqmeSi ar moipoveboda raime damamtkicebeli sabuTi imis Sesaxeb,
rom aplikantebis qmedebebSi iyo raime ukanonoba, sasamarTlos miaCnia, rom
maTi patimroba ar Tavsdeboda konvenciis me-5 muxlis I nawilis (b) qvepun-
qtiT gaTvaliswinebul gamonaklisebSi.

amas garda, aplikantTa Tavisuflebis aRkveTa saerTod ar iyo dokumentu-
rad dasabuTebuli. amasTan dakavSirebiT sasamarTlo aRniSnavs, rom miuxe-
davad Tavisuflebis aRkveTis faqtobrivi xangrZlivobisa, pirovnebis ofi-
cialurad dauregistrirebeli patimroba warmoadgens konvenciis me-5 mux-
liT garantirebuli fundamenturi uflebebis uaryofas da warmoaCens am mux-
lis Zalian uxeS darRvevas.4

konvenciis me-5 muxlis II nawilis savaraudo darRveva

mTavrobis warmomadgenlebma kvlav ganacxades, rom aplikantebs Tavisufle-
ba ar SezRudviaT konvenciis me-5 muxlis I nawilis mniSvnelobiT. Sesabami-
sad, konkretul policielebs ar evalebodaT, aplikantebisaTvis ecnobebi-
naT dakavebis mizezebi. aRniSnuls ar iziareben ganmcxadeblebi.

sasamarTlo kvlav imeorebs, rom konvenciis me-5 muxlis me-2 nawilis mixed-
viT, nebismierma pirma unda icodes, Tu ratom SeezRuda mas Tavisufleba. es
piroba unda Sesruldes dakavebuli pirisTvis gasageb enaze, ra drosac mas
unda ganemartos Tavisi uflebebi.5

2 see Gillan and Quinton v. the United Kingdom, no. 4158/05, § 57, ECHR 2010 ... (extracts), where the applicants were
stopped for a search which did not exceed thirty minutes; see also Iliya Stefanov v. Bulgaria, no. 65755/01, § 71, 22 May
2008, and Foka v. Turkey, no. 28940/95, § 75, 24 June 2008.

3 see Creangã v. Romania [GC], no. 29226/03, §§ 89-90, 23 February 2012; see also Salayev v. Azerbaijan, no. 40900/05,
§ 39, 9 November 2010; Farhad Aliyev v. Azerbaijan, no. 37138/06, § 157, 9 November 2010; and Boris Popov
v. Russia, no. 23284/04, § 61, 28 October 2010.

4 see Kurt v. Turkey, 25 May 1998, §125, Reports 1998-III.
5 see Fox, Campbell and Hartley v. the United Kingdom, 30 August 1990, § 40, Series A no. 182; see also Shamayev and

Others v. Georgia and Russia, no. 36378/02, § 413, ECHR 2005 III.
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warmodgenil saqmeSi sasamarTlom ukve daadgina, rom aplikantebs SeezRu-
daT Tavisufleba. is faqti, rom aplikantebs ar waredginaT raime werilobi-
Ti dokumenti maT dakavebasTan dakavSirebiT da 2002 wlis 7 dekembers  imyo-
febodnen srul gaurkvevlobaSi, amyarebs maT argumentebs Tavisuflebis da-
usabuTebeli aRkveTis Taobaze. SemdgomSi unda aRiniSnos, rom ganmcxade-
belTa TqmiT, maT mimarT ganxorcielda sxvadasxva sagamoZiebo RonisZieba
policiis ganyofilebaSi yofnisas. saqmis konkretuli garemoebebis Seswav-
lis Sedegad sasamarTlo miiCnevs, rom aplikantTa dakiTxvam isini ufro met
gaugebrobaSi amyofa maTi dakavebis mizezebTan dakavSirebiT. Sesabamisad, da-
irRva konvenciis me-5 muxlis me-2 nawili.

aRniSnuli garemoebebis gaTvaliswinebiT, sasamarTlom erTsulovnad da-
adgina, rom:

1. dairRva konvenciis me-5 muxlis I nawili;

2. dairRva konvenciis me-5 muxlis II nawili;

3. saxelmwifos ganmcxadebelTa sasargeblod daekisra: TiToeulisTvis 500
evros gadaxda aramaterialuri zianis asanazRaureblad, xolo 100 evros
gadaxda _ xarjebisa da danaxarjebis dasafarad.
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jelaZe saqarTvelos winaaRmdeg

ganacxadi #1871/08

2007 wlis 7 dekembers genadi jelaZem ganacxadiT mimarTa strasburgSi ada-
mianis uflebaTa sasamarTlos, adamianis uflebaTa da ZiriTad Tavisuf-
lebaTa dacvis evropuli konvenciis 34-e muxlis Sesabamisad.

2012 wlis 18 dekembers sasamarTlom ganixila ganacxadi (#1871/08) da er-
Tsulovnad daadgina, rom dairRva konvenciis me-3 muxli araadekvaturi
samedicino momsaxurebis gamo.

saqmis faqtobrivi garemoebebi

aplikanti amJamad sasjels ixdis rusTavis #6 koloniaSi. 2004 wlis 21 ivliss
igi daakaves, rogorc eWvmitanili damamZimebel garemoebebSi Cadenil mkvle-
lobasa da  fizikuri dazianebebis miyenebaSi (ssk-is 109-e da 120-e muxlebiT
gaTvaliswinebuli danaSauli). prokuroris Suamdgomlobis safuZvelze mas
samTviani winaswari patimroba Seefarda, rac SemdgomSi, sxvadasxva dros gag-
rZelda. 2006 wlis 30 ivniss aplikants Seefarda 18-wliani patimroba. misi
TqmiT, sasamarTlo sxdomebze mosamarTlem ar gaiziara dacvis mxaris mier
moyvanili mowmeebis Cvenebebi. pirveli instanciis sasamarTlos gadawyveti-
leba jer saapelaciom, xolo Semdeg ukve uzenaesma sasamarTlom 2007 wlis 7
ivniss datova ZalaSi.

aplikantis janmrTelobis mdgomareoba

aplikantis advokatma 2007 wlis 4 ivniss moiTxova Tavisi dacvis qveS myofis
janmrTelobis mdgomareobis  srulyofili Seswavla, magram uari eTqva. mog-
vianebiT Sesabamisma organoebma mainc Cautares aplikants samedicino gamok-
vleva, Tavisi dafinansebiT. aRniSnuli kvleviT dadginda, rom aplikanti da-
avadebuli iyo C hepatitis qronikuli formiT. eqspertebma misi mdgomareo-
ba ar Seafases, rogorc sagangaSo da rekomendacia misces Sesabamisi mkurna-
lobis Catarebaze.

SemdgomSi advokatma moiTxova aplikantis samkurnalo dawesebulebaSi gaday-
vana, magram cixis administraciam ar daakmayofila es Txovna da ganucxada, rom
patimars Sesabamisi mkurnalobis kursi cixeSi utardeboda da misi gadayvana
samkurnalo dawesebulebaSi ar iyo saWiro, radgan mdgomareoba stabiluri iyo.
amasobaSi ganmcxadebeli ucnobi mizezebiT rusTavis #6 sasjelaRsrulebis
dawesebulebidan gadaiyvanes rusTavis #2 dawesebulebaSi, rac misma advokat-
ma gaasaCivra Sesabamis uwyebaSi. advokati iTxovda cixis administraciisgan gan-
martebas, Tu ra iyo misi dacvis qveS myofis gadayvanis mizezi da kvlav moiTxo-
va misi saavadmyofoSi moTavseba, radgan misi janmrTelobis mdgomareobidan
gamomdinare, aucilebeli iyo Sesabamisi mkurnalobis Catareba. pasuxad cixis
administraciam ganacxada, rom aplikanti sapatimroSi gadioda simptomaturi
mkurnalobis kurss da ar iyo saWiro misi saavadmyofoSi gadayvana.

ganmcxadeblis advokatis moTxovna, mieRo misi dacvis qveS myofis samedici-
no istoriis asli, upasuxod darCa. 2008 wlis 21 ivliss advokatma moiTxova
Tavisi klientisTvis xelaxali samedicino Semowmebis Catareba, raTa dadge-
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niliyo, Tu ramdenad progresirebadi iyo C hepatitis virusi. samedicino
kvlevis xarjebi, erovnuli eqspertizis biurosTan SeTanxmebiT, aplikants
unda daefara. Tumca, mas Semdeg, rac gairkva, rom momsaxurebis safasuri 1000
lari iyo, 2008 wlis 30 seqtembers advokatma, ganmcxadeblis ojaxis mZime fi-
nansur mdgomareobaze miTiTebiT, TxovniT mimarTa cixis administracias sa-
medicino gamokvlevis dafinansebis Taobaze. amasTan, miuTiTa, rom ganmcxa-
debeli C hepatitiT cixeSi daavadda. cixis administraciam aRniSnuli moT-
xovna ar daakmayofila. advokatma strasburgis sasamarTlos mimarTa sasa-
marTlos reglamentis 39-e muxlis safuZvelze, rom mTavrobisaTvis miemar-
TaT droebiTi RonisZiebis gamoyenebis moTxovniT, vidre SemuSavdeboda Se-
sabamisi samedicino gamokvlevebisa da mkurnalobis gegma. 2008 wlis 22 oq-
tombers mTavrobas miemarTa TxovniT, sasamarTlosTvis miewodebina infor-
macia aplikantis janmrTelobis mdgomareobisa da mimdinare mkurnalobis Se-
saxeb sasamarTlos reglamentis 54§2(a) muxlis mixedviT.

2008 wlis 13 noembers mTavrobam sasamarTlos warudgina aplikantis samedi-
cino istoriis asli, romlis mixedviTac gairkva, rom aplikanti 2003 wlis 30
oqtombers gadaiyvanes cixis saavadmyofoSi. samedicino gamokvlevebis sa-
fuZvelze mTavrobam ganacxada, rom aplikantis daavadeba ar progresirebda
da misi mdgomareoba stabiluri iyo, aseve miuTiTebda mkurnalobisas daniS-
nul medikamentebze.

sasamarTlos Sefaseba

aplikanti Cioda, rom cixeSi igi daavadda C hepatitiT da Sesabamisma  ufleba-
mosilma pirebma ar uzrunvelyves adekvaturi samedicino mkurnalobiT, rac,
misi azriT, warmoadgens konvenciis me-3 muxlis darRvevas.

mTavrobis mxare ar daeTanxma am mosazrebas da aRniSna, rom cixis adminis-
tracias ar evaleba C hepatitis SemTxvevaSi aplikantisaTvis skriningis Ca-
tareba. aseve, xazi gausva imas, rom patimars Cautarda Sesabamisi samedicino
mkurnaloba, sawyis etapze misi janmrTelobis mdgomareoba stabiluri iyo,
sxvadasxva dros utardeboda gamokvlevebi, igi iRebda vitaminebsa da hepa-
toproteqtorebs. mTavrobis azriT, is faqti, rom aplikants virusis gamov-
lenisTanave ar daeniSna antivirusuli mkurnaloba, TavisTavad, ar warmoad-
genda konvenciis me-3 muxlis darRvevas. rac Seexeba mkurnalobas, mTavro-
bam aRniSna, rom aplikants Cautarda yovelmxrivi da kompleqsuri samedici-
no gamokvleva da daeniSna Sesabamisi mkurnalobis kursic. mTavrobam Sem-
dgomSi wuxiliT aRniSna is faqti, rom aplikantma Tavad Tqva uari antiviru-
suli mkurnalobis kursze.

ganmcxadebeli ar daeTanxma mTavrobis argumentebs.

sasamarTlo kvlav imeorebs, rom konvenciis me-3 muxli saxelmwifos akisrebs
valdebulebas, daicvas TavisuflebaSezRuduli pirebis fizikuri janmrTe-
loba.1  amave dros, mas ar SeuZlia, saxelmwifos daakisros valdebuleba, gaa-
Tavisuflos patimrebi janmrTelobis mdgomareobis gamo. aseT dros saxel-
mwifo valdebulia, uzrunvelyos patimarTa Sesabamisi samedicino mkurnalo-
ba cixeebSi.2

1 Kud³a v. Poland [GC], no. 30210/96, § 94, ECHR 2000 XI.
2 Goginashvili v. Georgia, no.47729/08, §§69-70, 4 October 2011, and Makharadze and Sikharulidze v. Georgia, no. 35254/

07, §§71 73, 22 November 2011.
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sasamarTlom Tavis precedentul samarTalSi daadgina: mxolod is faqti, rom
dakavebuli piri moinaxula eqimma da dauniSna Sesabamisi mkurnaloba, avtoma-
turad ar niSnavs imas, rom samedicino mkurnaloba adekvaturi iyo.3  xeli-
suflebis warmomadgenlebma unda uzrunvelyon  patimris avadmyofobis is-
toriisa da mkurnalobis detaluri Cawera;4  rom diagnozi dasmulia da mkur-
naloba jerovnad da guldasmiT xorcieldeba5  da rom daavadebis sirTulis
mixedviT, saWiroebis SemTxvevaSi zedamxeveloba regularuli, sistemuri da
kompleqsuri Terapiis fonze mimdinareobs _ patimris gankurnebamde, an mdgo-
mareobis gaumjobesebamde.6  xelisuflebis warmomadgenlebma aseve unda war-
moaCinon, rom yvela saWiro pirobaa Seqmnili mkurnalobis Casatareblad.7

amave dros, sasamarTlo aRniSnavs, rom mkurnalobis adekvaturobis Sefase-
bisas, man unda ixelmZRvanelos jerovani gulmodginebis testiT, radgan sa-
xelmwifos valdebuleba _ umkurnalos mZimed daavadebul patimars _ aris
erT-erTi saSualeba da ara Sedegi.8

upirvelesad, sasamarTlos surs yuradReba miapyros mTavrobis mier wamoW-
ril sakiTxze C hepatitiT daavadebuli patimrebisaTvis iZulebiTi skrinin-
gis Catarebis Taobaze. amasTan dakavSirebiT unda gavixsenoT, rom C hepati-
tis gavrcelebis problemis sirTuleze saqarTvelos cixeebSi, iseve rogorc
zemoxsenebuli skriningis rolze am daavadebis gavrcelebis Sesamcireblad,
sasamarTlom ukve acnoba Tavis erT-erT wamyvan saqmeSi poRosiani saqarTve-
los winaaRmdeg.

warmodgenil saqmeSi aplikants ar Cautarda C hepatitze skrining-testi pa-
timrobis pirveli sami wlis ganmavlobaSi. maSinac ki, roca patimars C hepati-
tis pirveli simptomebi aRmoaCnda, misi Txovna Sesabamisi samedicino gamok-
vlevis Catarebis Taobaze uaryo cixis administraciam da daavaldebula, rom
Tavisi xarjebiT Caetarebina samedicino gamokvleva. sasamarTlom daadgina,
rom aRniSnuli cixis administraciis mxridan amgvari gulgriloba SeuTavse-
beli iyo saxelmwifos mier nakisr valdebulebasTan, rac miznad isaxavda ci-
xeebSi C hepatitisa da sxva gadamdebi daavadebebis gavrcelebis prevencias.
amas garda, sasamarTlom aRniSna, rom mTavrobam ver uzrunvelyo raime same-
dicino dokumentaciis warmodgena Tavisi gancxadebebis dasadastureblad,
rac sasamarTlos azriT, swored mTavrobas evaleboda mtkicebis tvirTis
farglebSi.9

sasamarTlo miiCnevs, rom aplikanti TxuTmet Tveze met xans imyofeboda yo-
velgvari Sesabamisi diagnostikuri mkurnalobis gareSe, razedac ar arsebobs
raime  sapirispiro argumenti. igi aseve imyofeboda srul informaciul vakuum-
Si Tavisi daavadebis Taobaze da, Sesabamisad, ar hqonda raime kontrolis SesaZ-
lebloba masze.10  amasTan dakavSirebiT sasamarTlo miiCnevs, rom mTavrobis ar-
gumentebi ararelevanturia da samedicino mtkicebulebebiT ar aris gamyare-
buli (aplikants unda mieRo Sesabamisi hepatoproteqtorebi da vitaminebi).11

3 Hummatov v. Azerbaijan, nos. 9852/03 and 13413/04, § 116, 29 November 2007.
4 Khudobin v. Russia, no.59696/00, §83, ECHR 2006-XII.
5 Hummatov, cited above, §115, and Melnik v. Ukraine, no.72286/01, §§104-106.
6 Hummatov, cited above, §§109 and 114; Sarban v. Moldova, no.3456/05, §79, 4 October 2005; and Popov v. Russia,

no. 26853/04, § 211, 13 July 2006.
7 Hummatov, cited above, §116, and Holomiov v. Moldova, no.30649/05, §117, 7 November 2006.
8 Goginashvili, cited above, §71.
9 Malenko v. Ukraine, no.18660/03, §§55 58, 19.02.2009; Petukhov, §§94-96; Khudobin, §88; and Goginashvili, §72.
10 Testa v. Croatia, no.20877/04, §52, 12 July 2007.
11 Testa, cited above, §52, and Poghosyan, §§57-58.
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da bolos, sasamarTlom daadgina, rom Sesabamisma adgilobrivma organoebma
ver Seasrules TavianTi valdebuleba dapatimrebuli aplikantis samedici-
no pirobebTan dakavSirebiT, maT aseve ver ganaxorcieles aplikantis skri-
ningi C hepatitze da rac yvelaze mTavaria: mTavrobis reagireba aplikantis
C hepatitis  dignozze iyo dagvianebuli da araadekvaturi.12  amdenad, sasa-
marTlo adgens konvenciis me-3 muxlis darRvevas, 2008 wlis 30 oqtombramde
ganxorcielebuli araadekvaturi samedicino mkurnalobis gamo.

aqve unda aRiniSnos isic, rom 2008 wlis 30 oqtombris Semdeg aplikanti gada-
iyvanes samedicino dawesebulebaSi, sadac mas ukve daeniSna Sesabamisi mkur-
nalobis kursi da medikamentebi.

yovelive zemoaRniSnulis gaTvaliswinebiT sasamarTlom erTsulovnad
daadgina, rom:

_ dairRva konvenciis me-3 muxli, 2008 wlis 30 oqtombramde ganxorcielebu-
li araadekvaturi samedicino mkurnalobis gamo.

_ saxelmwifos ganmcxadeblis sasargeblod daekisra 5000 evros gadaxda _
aramaterialuri zianis asanazRaureblad, 75 evro _ materialuri zianis,
xolo 615 evro _ xarjebisa da danaxarjebis dasafarad.

12 Ðermanoviæ v. Serbia, no.48497/06, §§58, 23 February 2010.
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TaqTaqiSvili saqarTvelos winaaRmdeg

gadawyvetileba

ganacxadi #46055/06

adamianis uflebaTa evropuli sasamarTlos palatam 2012 wlis 16 oqtom-
bris sxdomaze  mxedvelobaSi miiRo 2006 wlis 17 oqtombers Setanili winam-
debare ganacxadi, aseve, mopasuxe saxelmwifos mier 2012 wlis 16 maiss war-
modgenili deklaracia, romelic sasamarTlosgan moiTxovda winamdebare
ganacxadis gansaxilvel saqmeTa siidan amoricxvasa da aRniSnul dekla-
raciaze ganmcxadeblis pasuxs da ganxilvis Semdeg gamoitana Semdegi ga-
dawyvetileba:

saqmis faqtobrivi garemoebebi

a. Sida samarTalwarmoeba

2004 wlis 22 seqtembers ganmcxadebeli, socialuri dacvis saagentos samedi-
cino eqsperti, daakaves qrTamis aRebis faqtze. misi dakaveba moxda zugdidis
erT-erT quCaze, savaraudo dazaralebulis mier ganmcxadeblisTvis qarTu-
li laris banknotebis gadacemis momentSi. igi dagegma policiam dazarale-
bulis mier saCivris Setanis Semdeg. savaraudod, quCaSi banknotebis gadace-
mis faqts sami damatebiTi TviTmxilveli („braldebis mowme“) hyavda.

ganmcxadebeli gaTavisuflda da vidre gamoZieba da sasamarTlo procesi mim-
dinareobda, Sinapatimroba miesaja.

2005 wlis 9 ivnisis ganaCeniT quTaisis saolqo sasamarTlom ganmcxadebeli
damnaSaved cno misTvis bralad wayenebul qmedebebSi. msjavri ZiriTadad
efuZneboda dazaralebulisa da braldebis mowmeTa mamxilebel Cvenebebs. gan-
mcxadebels Seefarda erTwliani pirobiTi sasjeli. 2006 wlis 18 aprils uze-
naesma sasamarTlom aRniSnuli ganaCeni ZalaSi datova.

ganmcxadeblis dacvis mTavari argumenti sasamarTlo procesis dros iyo is,
rom sinamdvileSi dazaralebuli da braldebis mowmeebi policiis mier daqi-
ravebuli agent-provokatorebi iyvnen. erovnulma sasamarTloebma ar gaiT-
valiswines aRniSnuli argumenti gadawyvetilebis miRebis dros.

b. Sesabamisi erovnuli kanonmdebloba

sisxlis samarTlis saproceso kodeqsis 310-e (e) muxli, romelic ZalaSi Sevi-
da 2012 wlis pirvel ianvars, Semdegnairad ikiTxeba:

„ganaCeni axlad gamovlenil garemoebaTa gamo gadaisinjeba, Tu ... (e) ar-
sebobs adamianis uflebaTa evropuli sasamarTlos kanonier ZalaSi Sesu-
li gadawyvetileba (ganCineba), romelmac daadgina adamianis uflebaTa
da ZiriTad TavisuflebaTa dacvis evropuli konvenciis an misi oqmebis
darRveva am saqmesTan dakavSirebiT, da gadasasinji ganaCeni am darRve-
vas efuZneba“.
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sssk-is 311-e muxlis Tanaxmad, 310-e muxlis „e“ qvepunqtiT gaTvaliswinebuli
gadasinjvis moTxovniT mimarTvis vadaa erTi weli adamianis uflebaTa evro-
puli sasamarTlos gadawyvetilebis (ganCinebis) kanonier ZalaSi Sesvlidan.

pretenziebi

konvenciis me-3 muxlis safuZvelze ganmcxadebeli asaCivrebda im faqts, rom
2004 wlis 22 seqtembers, dakavebisas, policielebma mas fizikuri ziani miaye-
nes. man agreTve gamoTqva pretenzia imasTan dakavSirebiT, rom mis mimarT
sisxlissamarTlebrivma devnam arasaTanado mopyrobis xasiaTi miiRo.

konvenciis me-5 (§1) muxlis safuZvelze ganmcxadebelma gamoTqva pretenzia
imasTan dakavSirebiT, rom sasamarTlo procesamde misi Sinapatimroba uka-
nono da aragonivruli iyo.

konvenciis me-6 (§§ 1,2 da 3) da me-13 muxlebze dayrdnobiT ganmcxadebeli am-
tkicebda, rom mis winaaRmdeg aRZruli sisxlis samarTlis saqme “SeTiTxni-
li~ iyo, vinaidan dazaralebulica da samidan, sul mcire, ori mowme, sinamdvi-
leSi policiis mier daqiravebuli agent-provokatorebi iyvnen.

bolos, konvenciis me-8 da me-4 damatebiTi oqmis pirvel muxlebze dayrdno-
biT ganmcxadebelma gaimeora sasamarTlo procesamde mis SinapatimrobasTan
dakavSirebuli pretenziebi.

sasamarTlos Sefaseba

a. konvenciis me-6 (§1) muxlis safuZvelze wamoyenebuli komunicirebuli
pretenzia

konvenciis 37-e (§1 „g“) muxli saSualebas aZlevs sasamarTlos, amoricxos ga-
nacxadi gansaxilvel saqmeTa siidan, Tu „sasamarTlos mier dadgenili nebismi-
eri sxva mizeziT, ganacxadis ganxilvis gagrZeleba aRar aris gamarTlebuli“.

sasamarTlos reglamentis 62-e („a“) muxlis Sesabamisi nawilebi, romlebic
awesrigebs calmxrivi deklaraciebis gamoyenebas, Semdegi Sinaarsisaa:

„1. a) rodesac ganmcxadebeli uars ambobs winamdebare reglamentis 62-e mux-
lis safuZvelze gakeTebuli megobruli morigebis SeTavazebaze, kon-
venciis 37-e (§1) muxlis Sesabamisad, Sesabamis xelSemkvrel mxares Se-
uZlia, mimarTos sasamarTlos ganacxadis gansaxilvel saqmeTa siidan
amoricxvis moTxovniT.

b) msgavs moTxovnas unda erTvodes deklaracia, romelSic naTlad unda
iyos aRiarebuli ganmcxadeblis mimarT konvenciis darRveva, Sesaba-
misi xelSemkvreli mxaris valdebulebasTan erTad, moaxdinos darRve-
vis adekvaturad gamosworeba da saWiroebis SemTxvevaSi, miiRos Sesa-
bamisi zomebi.

g) am muxlis 1-li („b“) paragrafis gagebiT, deklaracia unda SemuSvdes
sajaro da SejibrebiTi procesis farglebSi, romelic konvenciis 39-
e (§2) da reglamentis 62-e (§2) muxlebiT gaTvaliswinebuli savaraudo
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megobruli morigebis procedurisagan damoukideblad da misi konfi-
dencialurobis dacviT mimdinareobs.

…

3. Tuki sasamarTlo miiCnevs, rom deklaracia sakmaris safuZvels Seicavs im
daskvnisaTvis, rom konvenciiTa da misi damatebiTi oqmebiT garantire-
buli uflebebis pativiscema ar moiTxovs ganacxadis ganxilvis gagrZe-
lebas, mas SeuZlia, ganacxadi gansaxlvel saqmeTa siidan amoricxos sru-
lad an nawilobriv, im SemTxvevaSic ki, Tu ganmcxadebels surs ganacxa-
dis ganxilvis gagrZeleba.

...“

sasamarTlo SeniSnavs, rom 2011 wlis 5 oqtombers man mTavrobas acnoba gan-
mcxadeblis mier konvenciis me-6 (§1) muxlis safuZvelze wamoyenebuli pre-
tenziis Sesaxeb, romelic exeboda agent-provokatorebis meSveobiT danaSa-
ulis CadenaSi mis CaTrevas.

mas Semdeg, rac megobruli morigebis mcdelobebi CaiSala, 2012 wlis 16 maisis
weriliT mTavrobam sasamarTlos acnoba, rom man SesTavaza calmxrivi dek-
laraciis gakeTeba ganacxadis komunicirebul nawilSi dayenebuli sakiTxis
gadawyvetis mizniT. mTavrobam aseve sTxova sasamarTlos ganacxadis gansa-
xilvel saqmeTa siidan amoricxva, konvenciis 37-e muxlis Sesabamisad.

deklaraciis Sesabamisi nawili Semdegnairad ikiTxeba:

„1. me, levan mesxoraZe, saxelmwifo warmomadgeneli ... vacxadeb da vaRiareb,
rom mocemuli saqme Seicavda garkveul xarvezebs, romlebmac ganapiroba gan-
mcxadeblisTvis konvenciis me-6 (§1) muxliT garantirebuli uflebebis dar-
Rveva.

mTavroba aRniSnavs, rom ganmcxadeblis saqmeze Sida samarTalwarmoeba wa-
rimarTa im periodSi, rodesac qarTul sisxlis samarTlis sistemas ... hqonda
seriozuli naklovanebebi. Tumca, saqarTvelos xelisuflebas Zalisxmeva ar
dauSurebia sisxlis samarTlis sistemaSi situaciis gasaumjobeseblad ... mTav-
roba mzad aris, ganmcxadebels, q-n londa TaqTaqiSvils, ex gratia gadauxados
3.000 evro.

... aRniSnuli Tanxa, romelic faravs moralur zians, aseve xarjebsa da dana-
xarjebs, gaTavisufldeba yovelgvari gadasaxadisgan, romelic SesaZloa ga-
dasaxdeli gaxdes, sasamarTlos mier gamotanili gadawyvetilebis mTavro-
bisTvis Setyobinebis dRidan sami Tvis vadaSi, adamianis uflebaTa evropuli
konvenciis 37-e (§1) muxlis Sesabamisad.

saqmis faqtobrivi da samarTlebrivi garemoebebis gaTvaliswinebiT, mTavroba
miiCnevs, rom ... calmxrivi deklaracia da masSi SemoTavazebuli pirobebi sak-
maris safuZvels warmoadgens am ganacxadSi arsebuli naklovanebebis gamos-
worebisaTvis.“

2012 wlis 8 ivnisis weriliT mTavrobam, sasamarTlos moTxovnis pasuxad, Tan-
xmoba ganacxada calmxrivi deklaraciis teqstidan terminis `ex gratia~ amoRe-
baze.
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2012 wlis 4 ivlisis weriliT ganmcxadebelma miuTiTa, rom mas ar akmayofi-
lebda calmxrivi deklaraciis pirobebi, radgan isini bundovnad iyo formu-
lirebuli, ar moicavda mis mier gasaCivrebuli konvenciis sxva debulebebis
darRvevaTa aRiarebas da misTvis SeTavazebuli kompensaciis odenoba ar See-
sabameboda usamarTlo sisxlissamarTlebrivi devnis Sedegad misi reputa-
ciisTvis miyenebul zians. damatebiT, saqmeSi Pirali Orujov v. Azerbaijan (no. 8460/
07, §30, 3 February 2011) sasamarTlos midgomaze miTiTebiT, is amtkicebda, rom
mTavrobis calmxrivi deklaracia ar iyo sakmarisi misi sruli reabilitaci-
isTvis, vinaidan konvenciis 37-e muxlis Sesabamisad, gansaxilvel saqmeTa si-
idan ganacxadis amoricxvis Sesaxeb gadawyvetileba mas ar miscemda saqarTve-
los sssk-is 310-e („e“) muxlis safuZvelze saqmis gadasinjvis moTxovnis Se-
saZleblobas. aseve, mas ar eqneboda sisxlis samarTlis saqmis aRZvris SesaZ-
lebloba konkretuli policielebis winaaaRmdeg, romlebmac saqmeSi agent-
provokatorebis CarTvis gziT, savaraudod, mis winaaRmdeg `SeTxzes~ sisxlis
samarTlis saqme.

sasamarTlo imeorebs, rom konvenciis 37-e (§1 „g“) muxlis Tanaxmad, mas SeuZ-
lia gansaxilvel saqmeTa siidan ganacxadis amoricxva mopasuxe saxelmwifos
calmxrivi deklaraciis safuZvelze, ganmcxadeblis mxridan saqmis ganxil-
vis gagrZelebis survilis SemTxvevaSic ki.1  amasTan dakavSirebiT, sasamar-
Tlo guldasmiT ganixilavs deklaracias precedentuli samarTliT, kerZod,
Tahsin Acar-is saqmeze gamotanili ganCinebiT Camoyalibebuli principebis
WrilSi.2

winamdebare saqmeSi mTavrobis calmxrivi deklaraciis pirobebis gaTvalis-
winebiT, sasamarTlo SeniSnavs, rom deklaracia Seicavs ganmcxadeblis wina-
aRmdeg sisxlissamarTlebrivi devnis dros daSvebul, konvenciis me-6 (§1) mux-
lis darRvevis sakmarisad naTel aRiarebas. am kuTxiT, sasamarTlo, upirve-
les yovlisa, SeniSnavs, rom ukve arsebobs kargad Camoyalibebuli praqtika
sagamoZiebo meTodebis SezRudvebTan dakavSirebiT, romlebsac winamdebare
pretenzia exeba.3

ganmcxadeblis protestTan dakavSirebiT, rom mTavrobis calmxrivi dekla-
racia mas darRvevis sakmaris gamosworebas ar sTavazobs, vinaidan mas, savarau-
dod, ar eqneba saqmis gadasinjvis moTxovnis SesaZlebloba da, Sesabamisad, ar
moxdeba misi reputaciis sruli reabilitacia, sasamarTlo, pirvel rigSi, aR-
niSnavs, rom sisxlis samarTlis saqmis gadasinjvis konteqstSi, Sesabamisi Si-
dasamarTlebrivi debuleba (sssk-is 310-e („e“) muxli) naTlad adgens, rom ara
marto ganaCeni, aramed, aseve gadawyvetileba, romelic exeba konvenciis debu-
lebebis darRvevas, SeiZleba gaxdes saqmis gadasinjvis safuZveli (sapirispi-
roa saqmesTan _ Pirali Orujov, §30). konvenciiT dadgenili da sasamarTlos reg-
lamentiT damatebiT regulirebuli proceduris gaTvaliswinebiT, sasamar-
Tlo aRniSnavs, rom gadawyvetilebis erTaderTi SesaZlo varianti, romelic
moicavs konvenciis debulebis darRvevis Sesaxeb miTiTebas, Tavisi bunebiT,
aris gadawyvetileba mTavrobis calmxrivi deklaraciis safuZvelze gansaxil-
vel saqmeTa siidan saqmis amoricxvis Sesaxeb (ix. reglamentis 62-e („a“) muxli).

1 Martyna v. Poland (dec), no.72040/01, 15 January 2008.
2 Tahsin Acar v. Turkey, [GC], no.26307/95, §§75-77, ECHR 2003-VI.
3 Teixeira de Castro v. Portugal, 9 June 1998, §§35-36 and 39, Reports of Judgments and Decisions 1998-IV; Miliniene v.

Lithuania, no.74355/01, §§32-41, 24 June 2008; Ramanauskas v. Lithuania [GC], no.74420/01, §54, ECHR 2008;
Gorgievski v. “the former Yugoslav Republic of Macedonia”, no.18002/02, §§52 and 53, 16 July 2009; and Bannikova
v. Russia, no.18757/06, §§33-65, 4 November 2010.
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sasamarTlo aseve aRniSnavs, rom ganmcxadeblis mtkiceba, romlis Tanaxmad,
misi saqmis gadasinjva, sssk-is 310-e („e“) muxlis Tanaxmad, gamoiwvevs mis srul
reabilitacias, wminda hipoTeturi xasiaTisaa, vinaidan xsenebuli debulebis
formulirebis mixedviT, saqmis gadasinjva ar niSnavs imas, rom mas aucileb-
lad mohyveba ganmcxadeblis gamarTleba an misTvis sasargeblo raime sxva
Sedegi.4  sasamarTlosTvis gaugebaria Tu ratomaa ganmcxadebeli darwmune-
buli imaSi, rom samarTalwarmoebis gagrZelebisa da misi saqmis arsebiTi gan-
xilvis SemTxvevaSi, imis gaTvaliswinebiT, rom konvenciis 35-e muxliT gaT-
valiswinebuli dasaSvebobis yvela saWiro kriteriumi dakmayofilebuli iq-
neba, konvenciis me-6 (§1) muxlis darRveva aucileblad dadgindeba. amasTan
dakavSirebiT, gaugebrobebis Tavidan acilebis mizniT, sasamarTlos surs xazi
gausvas imas, rom mTavrobis mier zemoxsnebuli debulebis darRvevis amJa-
mindeli aRiareba veraviTar uaryofiT gavlenas ver moaxdenda winamdebare
saqmis dasaSvebobisa da arsebiTi mxaris ganxilvaze, Tuki sasamarTlo aseT
ganxilvas Seudgeboda.

miuxedavad imisa, rom ganmcxadebeli xazs usvams misi reputaciis aRdgenis
mniSvnelobas, romelsac sisxlissamarTlebrivi devnis gamo, ziani miadga sa-
zogadoebis TvalSi, sasamarTlo ganmartavs, rom Rirebuleba, romelic cal-
mxriv deklaracias gaaCnia msgavsi SemTxvevis dros, arasaTanadod ar unda
Sefasdes. rasakvirvelia, deklaracia Seicavs qarTuli saxelmwifos mier sa-
marTliani sasamarTlo procesis darRvevis aRiarebas ganmcxadebelTan mi-
marTebiT da amasTanave, iRebs kompensaciis gadaxdis valdebulebas, rome-
lic winamdebare saqmis gaTvaliswinebiT, sasamarTlos azriT, warmoadgens
darRvevis adekvatur gamosworebas. am kompensaciis adekvaturobis Sefase-
bisas sasamarTlo aseve mxedvelobaSi iRebs im faqts, rom ganmcxadebeli ara-
sodes yofila dakavebuli arc gasamarTlebamde da arc Semdgom.

aqedan gamomdinare, winamdebare saqmis gansakuTrebuli garemoebebis, mTav-
robis deklaraciaSi darRvevis naTlad aRiarebisa da SeTavazebuli kompen-
saciis odenobis gaTvaliswinebiT, sasamarTlo miiCnevs, rom ganacxadis gan-
xilvis gagrZeleba aRar aris gamarTlebuli (37-e (§1 „g“) muxli). ufro metic,
zemoxsenebuli mosazrebebis fonze da gansakuTrebiT, am sakiTxTan dakavSi-
rebiT arsebuli naTeli da amomwuravi precedentuli samarTlis gaTvalis-
winebiT, sasamarTlo kmayofilia, rom konvenciiTa da damatebiTi oqmebiT gan-
sazRvruli adamianis uflebaTa pativiscema ar moiTxovs ganacxadis ganxil-
vis gagrZelebas (37-e (§1) muxli).

sasamarTlo miiCnevs, rom mTavrobis mier gadasaxdeli Tanxa konvertirebul
unda iqnes mopasuxe saxelmwifos erovnul valutaSi, gadaxdis dRes arsebu-
li kursis Sesabamisad, xolo angariSsworeba unda moxdes sasamarTlo gadaw-
yvetilebis mTavrobisTvis Setyobinebidan sami Tvis vadaSi, 37-e (§1) muxlis
Tanaxmad. Tu angariSsworeba ar ganxorcielda zemoxsenebul vadaSi, gada-
saxdel Tanxas daericxeba gadaxdis dRes moqmedi, evropis centraluri ban-
kis zRvruli sasesxo ganakveTis Tanabari Cveulebrivi procentebi, rasac da-
emateba sami procenti.

sasamarTlo aseve aRniSnavs, rom winamdebare gadawyvetileba aris am ganac-
xadis saboloo gadawyveta im farglebSi, raSic es mis mimarT samarTalwarmo-

4 Henryk Urban and Ryszard Urban v. Poland, no.23614/08, §§27 and 66, 30 November 2010.
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ebas exeba. aRniSnuli zians ar ayenebs ganmcxadeblis mier misTvis erovnul
doneze xelmisawvdomi samarTlebrivi dacvis sxva saSualebebis gamoyenebas.

da bolos, sasamarTlo xazgasmiT aRniSnavs, rom mTavrobis mxridan calmxri-
vi deklaraciis pirobebis darRvevis SemTxvevaSi, gansaxilvel saqmeTa siaSi
ganacxadi aRdgeba, konvenciis 37-e (§2) muxlis Sesabamisad.5

b. konvenciis sxva savaraudo darRvevebi

sasamarTlo miiCnevs, rom vinaidan ganmcxadebels arasodes mouTxovia po-
liciis mxridan misi dakavebisas ganxorcielebul savaraudo arasaTanado
mopyrobis faqtze gamoZiebis dawyeba, mis mier am sakiTxTan mimarTebiT kon-
venciis me-3 muxlis safuZvelze wamoyenebuli pretenzia dauSveblad unda
iqnes cnobili konvenciis 35-e (§§ 1 da 4) muxlis safuZvelze, mimarTvis Sida-
samarTlebrivi saSualebebis aramowurvis gamo.

rac Seexeba ganmcxadeblis pretenzias sisxlissamarTlebrivi devnisas kon-
venciis me-3 muxlis darRveviT ganxorcielebuli savaraudo arasaTanado
mopyrobis Sesaxeb, is aSkarad dausabuTebelia da uaryofil unda iqnes kon-
venciis 35-e ( §§ 3 („a“) da 4) muxlis Sesabamisad.

ganmcxadeblis pretenziebi imasTan dakavSirebiT, rom misi Sinapatimroba iyo
ukanono da aragonivruli, ramac, savaraudod, daarRvia konvenciis me-5 mux-
li,6  dagvianebulia, vinaidan, saqmis garemoebebidan gamomdinare, gamovlinda,
rom Tavisuflebis aRkveTis konkretuli SemTxveva dasrulda ganmcxadeblis
pirvel instanciaSi msjavrdebiT, 2005 wlis 9 ivniss, maSin, rodesac winamdeba-
re ganacxadi Semotanil iqna erTi wlis Semdeg, 2006 wlis 17 oqtombers. aqedan
gamomdinare, aRniSnuli pretenzia wamoyenebul iqna vadis gadacilebiT da is
uaryofil unda iqnes, konvenciis 35-e (§§ 1 da 4) muxlis Sesabamisad.

bolos, rac Seexeba ganmcxadeblis mier konvenciis me-6 (§§ 2 da 3) muxlze miTi-
Tebasa da konvenciis me-8 da me-4 damatebiTi oqmis 1-li muxlebis safuZvelze
wamoyenebul pretenziebs, sasamarTlo, mis xelT arsebuli masalebis gaTva-
liswinebiT da im farglebSi, raSic gasaCivrebuli sakiTxebi mis kompetencias
exeba, acxadebs, rom aRniSnuli masalebiT ar gamovlinda konvenciiTa da dama-
tebiTi oqmebiT dadgenili uflebebisa da Tavisuflebis darRvevis raime niS-
nebi. Sesabamisad, sasamarTlo miiCnevs, rom ganacxadis es nawili aSkarad dau-
sabuTebelia da uaryofil unda iqnes, 35-e (§§ 3 (a) da 4) muxlis Sesabamisad.

zemoaRniSnulidan gamomdinare, sasamarTlo, xmaTa umravlesobiT, mxedve-
lobaSi iRebs mopasuxe mTavrobis mier konvenciis me-6 (§1) muxlis Sesaxeb ga-
keTebuli deklaraciis Sinaarssa da misgan gamomdinare valdebulebebis Ses-
rulebis pirobebs;

konvenciis 37-e §1 (g) muxlis safuZvelze, iRebs gadawyvetilebas ganacxadis
gansaxilvel saqmeTa siidan amoricxvis Sesaxeb, im farglebSi, rac es exeba
konvenciis me-6 (§1) muxlis safuZvelze wamoyenebul pretenzias;

dauSveblad acxadebs ganacxadis danarCen nawils.

5 ix.: Josipovic V. Serbia (dec), no.18369/07, 4 March 2008.
6 ix.: Danov v. Bulgaria, no.56796/00, §80, 26, October 2006.
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danarTi

aRniSnul krebuls Tan erTvis adamianis uflebaTa evropuli sasamarTlos
mier saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCvene-
blebi 1999-2012 wlebis monacemebis mixedviT. amas garda, moyvanilia im wev-
ri saxelmwifoebis CamonaTvali, romelTa mimarTac gamotanilia yvelaze
meti gadawyvetileba, sadac dadgenilia konvenciis moTxovnaTa darRveve-
bi.

ž ž ž
adamianis uflebaTa evropulma sasamarTlom dRidan misi daarsebisa (1959 we-
li) gamoitana 16.000-ze meti gadawyvetileba sxvadasxva saqmeze. miRebul ga-
dawyvetilebaTa TiTqmis naxevari exeba Semdeg qveynebs: TurqeTi (18,49%),
italia (18,58%), ruseTi (8,15%), poloneTi (6,36%) da safrangeTi (5,70%), xo-
lo danarCeni saxelmwifoebis mimarT gamotanili gadawyvetilebebis mTliani
maCvenebelia _ 46,72%.

strasburgis sasamarTlos mier ganxiluli saqmeebis saerTo raodenobidan
83%-Si dadgenilia mopasuxe saxelmwifos mier adamianis uflebaTa da Ziri-
Tad TavisuflebaTa dacvis evropuli konvenciis darRveva.

strasburgis sasamarTlos mier yvelaze xSirad dadgenilia konvenciis me-6
muxlis darRveva, rac gamowveuli iyo samarTliani sasamarTlos ararsebo-
bis an aragonivrul vadebSi saqmeTa ganxilvis gamo. amas garda, sasamarTlos
mier dadgenil darRvevaTa 58% exeba konvenciis me-6 muxlsa da pirveli oq-
mis I muxls (sakuTrebis dacva). sasamarTlos mier dadgenil darRvevaTa 11%-
ze meti exeba sicocxlis uflebas an wamebis, araadamianuri da damamcirebeli
mopyrobis akrZalvas (konvenciis me-2 da me-3 muxlebi).

ufro konkretulad, monacemebi calkeuli muxlebis darRvevaTa raodeno-
bis Sesaxeb ase gamoiyureba:

_ me-6 muxli _ 45,01%

_ I oqmis I muxli _ 13,35%

_ me-5 muxli _ 11,46%

_ me-13 muxli _ 8,1%

_ me-3 muxli _ 7,5%

_ me-2 muxli _ 4,15%

danarCeni muxlebis darRvevaTa mTliani maCvenebeli _ 10,43%-ia.

saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)
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adamianis uflebaTa evropuli sasamarTlos mier
saqarTvelos winaaRmdeg ganxiluli saqmeebis

statistikuri maCveneblebi
(1999-2012)

strasburgis adamianis uflebaTa evropuli sasamarTlos mier saqarTvelos
winaaRmdeg 1999-2012 wlebSi gamotanilia 52 gadawyvetileba. aqedan, evro-
pulma sasamarTlom  ar daadgina  evropuli konvenciis an/da misi damatebiTi
oqmebis darRveva 9 saqmeSi. amas garda, gansaxilvel saqmeTa siidan amoiricxa
46 ganacxadi, maT Soris 6 saqme mTavrobasa da ganmcxadebels Soris morigebiT
dasrulda.

monacemebi ase gamoiyureba:

9 saqmeze sasamarTlom ar daadgina konvenciis muxlebis darRveva. kerZod:

_ me-6 muxlis  I nawilis darRveva ar dadginda 5 saqmeze;

_ me-5 muxlis III nawilis darRveva ar dadginda 1 saqmeze;

_ me-3 muxlis darRveva ar dadginda 2 saqmeze;

_ pirveli oqmis I muxlis darRveva ar dadginda 1 saqmeze.

43 saqmeze dadginda konvenciis sxvadasxva muxlebis darRveva. kerZod:

_ me-2 muxli dairRva 4 saqmeze;

_ me-3 muxli dairRva 14 saqmeze;

_ me-5 muxlis I nawili dairRva 6 saqmeze;

_ me-5 muxlis II nawili dairRva 2 saqmeze;

_ me-5 muxlis III nawili dairRva 4 saqmeze;

_ me-5 muxlis IV nawili dairRva 3 saqmeze;

_ me-6 muxlis I nawili dairRva 17 saqmeze;

_ me-6 muxlis III nawili dairRva 1 saqmeze;

_ me-8 muxli dairRva 3 saqmeze;

_ me-9 muxli dairRva 1 saqmeze;

_ me-10 muxli dairRva 1 saqmeze;

_ me-11 muxli dairRva 1 saqmeze;

_ me-13 muxli dairRva 5 saqmeze;

_ me-14 muxli dairRva 1 saqmeze;

_ 34-e muxli dairRva 1 saqmeze;

_ 38-e muxli dairRva 1 saqmeze;

_ I oqmis I muxli dairRva 6 saqmeze;

_ VII oqmis II muxli dairRva 1 saqmeze.

SeniSvna: darRvevaTa raodenoba gansxvavdeba saqmeTa raodenobisgan, rac aixsneba imiT,
rom zogierT SemTxvevaSi, sasamarTlos mier erT saqmeze dadgenili iyo
erTdroulad ramdenime muxlis darRveva.
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muxli dasaxeleba darRvevaTa
raodenoba

4

14

6

2

4

3

17

1

3

1

1

1

5

1

1

1

6

1

cxrili #1

me-2 muxli sicocxlis ufleba

me-3 muxli

me-5 muxlis
I nawili

me-5 muxlis
II nawili

me-5 muxlis
III nawili

me-5 muxlis
IV nawili

me-6 muxlis
I nawili

me-6 muxlis
III nawili

me-8 muxli

me-9 muxli

me-10 muxli

me-11 muxli

me-13 muxli

me-14 muxli

34-e muxli

38-e muxli

I oqmis I muxli

VII oqmis II muxli

wamebis akrZalva

Tavisuflebisa da usafrTxoebis ufleba
(dakavebis kanoniereba)

Tavisuflebisa da usafrTxoebis ufleba
(braldebis wayeneba)

Tavisuflebisa da usafrTxoebis ufleba
(sasamarTlos winaSe wardgena )

Tavisuflebisa da usafrTxoebis ufleba
(sasamarTlosadmi mimarTva da ukanono

patimroba)

saqmis samarTliani ganxilvis ufleba
(samarTliani sasamarTlo; gonivruli vada)

saqmis samarTliani ganxilvis ufleba
(braldebulis uflebebi)

piradi da ojaxuri cxovrebis daculobis
ufleba

azris, sindisisa da religiis Tavisufleba

azris gamoxatvis Tavisufleba

Sekrebisa da gaerTianebis Tavisufleba

qmediTi samarTlebrivi misagebeli

diskriminaciis akrZalva

individualuri saCivari

saqmis ganxilva da morigebis procedura

sakuTrebis dacva

sisxlis samarTlis saqmis gasaCivrebis
ufleba

saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)saqarTvelos winaaRmdeg ganxiluli saqmeebis statistikuri maCveneblebi (1999-2012)
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muxli

me-5 muxlis
III nawili

me-5 muxlis
IV nawili

me-6 muxlis
I nawili

me-8 muxli

I oqmis I muxli

VII oqmis II muxli

dasaxeleba

Tavisuflebisa da usafrTxoebis ufleba
(sasamarTlos winaSe wardgena )

Tavisuflebisa da usafrTxoebis ufleba
(sasamarTlosadmi mimarTva da ukanono

patimroba)

saqmis samarTliani ganxilvis ufleba (sa-
marTliani sasamarTlo; gonivruli vada)

piradi da ojaxuri cxovrebis daculobis
ufleba

sakuTrebis dacva

sisxlis samarTlis saqmis gasaCivrebis
ufleba

darRvevaTa
raodenoba

3

2

9

1

1

1

cxrili #2

aqedan, 14 saqmeze strasburgis sasamarTlom miiCnia, rom konvenciis garkve-
uli muxlebis darRveva gamoiwvia adgilobrivi sasamarTloebis mier saqmee-
bis xarvezebiT ganxilvam. kerZod:

_ me-5 muxlis III nawili dairRva 3 saqmeze;

_ me-5 muxlis IV nawili dairRva 2 saqmeze

_ me-6 muxlis I nawili dairRva 9 saqmeze;

_ me-8 muxli dairRva 1 saqmeze;

_ I oqmis I muxli dairRva 1 saqmeze;

_ VII oqmis II muxli dairRva 1 saqmeze.

SeniSvna: darRvevaTa raodenoba gansxvavdeba saqmeTa raodenobisgan, rac aixsneba imiT,
rom zogierT SemTxvevaSi, sasamarTlos mier erT saqmeze dadgenili iyo
erTdroulad ramdenime muxlis darRveva.
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saqmeTa dasaxelebis CamonaTvali, romelTa ganxilvisas dadginda
an ar dadginda konvenciis sxvadasxva muxlebis darRvevebi

1. asaniZe saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I nawili; me-6 mux-
lis I nawili.

2. Samaevi da 12 sxva saqarTvelosa da ruseTis winaaRmdeg _ dairRva me-3 mux-
li; me-13 muxli; me-5 muxlis me-2 nawili.

3. Sps `iza~ da makraxiZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I
nawili; me-13 muxli; I oqmis I muxli.

4. Sps „amat-ji~ da mebaRiSvili saqarTvelos winaaRmdeg _ dairRva me-6 mux-
lis I nawili; me-13 muxli; I oqmis I muxli.

5. donaZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

6. apostoli saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

7. davTiani saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

8. danelia saqarTvelos winaaRmdeg _ dairRva me-3 muxli; me-13 muxli.

9. gurgeniZe saqarTvelos winaaRmdeg _ dairRva me-8 muxli.

10. gldanis kongregaciis 97 wevri da oTxi sxva piri saqarTvelos winaaaR-
mdeg _ dairRva me-3 muxli; me-9 muxli; me-14 muxli.

11. goreliSvili saqarTvelos winaaRmdeg _ dairRva me-10 muxli.

12. mgelaZe saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilis dar-
Rveva.

13. riJamaZe saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilis dar-
Rveva.

14. safexburTo klubi `mretebi~ saqarTvelos winaaRmdeg _ dairRva me-6 mux-
lis I nawili.

15. facuria saqarTvelos winaaRmdeg _ dairRva me-5 muxlis III nawili.

16. oganova saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilis dar-
Rveva.

17. gogolaZe saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilis
darRveva.

18. qiZiniZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

19. saqarTvelos leiboristuli partia saqarTvelos winaaRmdeg _ dairRva I
oqmis III muxli.

20. gigolaSvili saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I nawili.

21. galuaSvili saqarTvelos winaaRmdeg _ ar dadginda me-5 muxlis III nawi-
lis darRveva.

22. RaribaSvili saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

23. alievi saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

24. giorgi nikolaiSvili saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I na-
wili; me-5 muxlis III nawili; me-5 muxlis IV nawili; me-8 muxli.
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25. ramiSvili da koxreiZe saqarTvelos winaaRmdeg _ dairRva me-3 muxli; me-
5 muxlis I nawili; me-5 muxlis IV nawili.

26. xaritonaSvili saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

27. poRosiani saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

28. jRarkava saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

29. RavTaZe saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

30. kobeliani saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

31. kviciani saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili; me-13 muxli.

32. gorgilaZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili; me-3
muxli.

33. fanjikiZe da sxvebi saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

34. klaus da iuri kilaZeebi saqarTvelos winaaRmdeg _ dairRva I oqmis I muxli.

35. saRinaZe da sxvebi saqarTvelos winaaRmdeg _ dairRva I oqmis I muxli; me-8
muxli; me-5 muxlis III nawili; me-5 muxlis IV nawili.

36. WiWinaZe saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili;  I oqmis I
muxli.

37. xaindrava da ZamaSvili saqarTvelos winaaRmdeg _ dairRva me-2 muxli.

38. cincabaZe saqarTvelos winaaRmdeg _ dairRva me-2 muxli.

39. enuqiZe da girgvliani saqarTvelos winaaRmdeg _ dairRva me-2 muxli; 38-e
muxli.

40. goginaSvili saqarTvelos winaaRmdeg _ ar dadginda me-3 muxlis darRveva.

41. maxaraZe da sixaruliZe saqarTvelos winaaRmdeg _ dairRva me-2 muxli;
34-e muxli.

42. beqauri saqarTvelos winaaRmdeg _ ar dadginda darRveva (amoiricxa siidan)

43. dadiani da maCabeli saqarTvelos winaaRmdeg _ dairRva me-6 muxlis I nawili.

44. xoniakina saqarTvelos winaaRmdeg _ ar dadginda me-6 muxlis I nawilis da
I oqmis I muxlis darRveva.

45. kakabaZe saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I nawili; me-6 mux-
lis I nawili; me-6 muxli III nawili, me-11 muxli, me-7 oqmis me-2 muxli.

46. miqiaSvili saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

47. goloSvili saqarTvelos winaaRmdeg _ ar dadginda me-3 muxlis darRveva.

48. janiaSvili saqarTvelos winaaRmdeg _ dairRva me-5 muxlis III nawili.

49. mindaZe saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

50. dvaliSvili saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

51. jelaZe saqarTvelos winaaRmdeg _ dairRva me-3 muxli.

52. baisuevi da anzorovi saqarTvelos winaaRmdeg _ dairRva me-5 muxlis I na-
wili da me-5 muxlis II nawili.
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