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INDEPENDENCE OF

THE JUDICIARY IS
DIFFICULT TO ACHIEVE,
AND ITS MAINTENANCE IS
A CONTINUOUS PROCESS

“I think that the authorities should lay a solid foundation for the
development of the state — create an independent and strong
judiciary, on which a powetful and developed country will be easily
built. However, as soon as this foundation shatters, then the country
will start to ruin. This is why I think that we should start our way
towards full independence of the judiciary by appointing the judges
for life,” — says Mamuka Akhvlediani, Chairman of Thilisi City Court and
Chairman of the Independent Board of the High School of Justice,

interviewed below.

Mr Akhvlediani, what would be your evaluation of the year
2013? Considering that the judiciary was the main topic on the

political orbit of that year.

Thilisi City Court is one of the largest courts. 45 percent of cases is heard
here and consequently, the year of 2013 was distinguished with its caseload.
The court was overloaded with cases at the beginning of 2013, because most
part of amnesty cases — more than 20,000 cases were heard by us. The
amnesty cases were being heard simultaneously with currently ongoing cases,
because of which the court had to work in an extraordinary mode. Whereas
the usual caseload per judge used to be 50-60 cases before, now there are
about 160-180 cases assigned to them. It should be pointed out that other
than the big number, the Tbilisi City Coutt is also distinguished with
complexity of filed cases, because the central offices of state structures are

located in Thilisi and 80-90 petcent of our cases are difficult ones.

What has changed during the last year at the court? Did the

change of power in the country result in changes in the court?



When our European colleagues were telling us that the
change of state power strengthens the judiciary power,
we could not fully acknowledge that phrase. However,
this year has shown us that these words were valid, as
there were several factors identified that were leading
towards strengthening the independent judiciary. Most
importantly, positions of judges became strong during
this period, so that to avoid the influence from
political circumstances; the judges have developed the
principle-based attitude that it is only them who are
responsible for their decisions and nobody else, so
that the judgment passed by the judges should survive
any time and that they should be guided only by the

law regardless which power is ruling the country.

Mr Akhvlediani, the Constitution has
recently been amended regarding the
appointment of judges for life. However,
before this, the judges have to face a three-
year trial period, and after successful
completion of this period the selection will
be made for appointing judges for life.
This constitutional amendment has many
opponents within the judiciary and also

among the NGO sector as well.

Let me say that I am cleatly negative about these
amendments. To me it is not clear what a three-year
trial period means, or who should monitor the
performance of judges during this period. Regardless
who monitors the decisions of judges, the result will
necessarily be subjective, because several people may
express several subjective opinions regarding one
decision — some may consider it unreasoned and
biased, others may say the opposite. However, this is a
function of the Court of Appeal. Let’s assume, if the
monitoring members monitored a decision of a
particular judge and determined that it was
unreasoned, but the Court of Appeal made an
opposite decision — upheld the decision of the trial

court. Will it be correct? What shall we do if

something like this happens? Let’s assume that the
judgments of a particular judge were disapproved as
the result of this three-year monitoring period and
that very judge was not appointed for life. In this case
what shall we say to a citizen whose case the judge
heard? The person may have a claim, an absolutely fair
one, why his/her case was heard by a judge who had
been an intern, whose decisions appeared unreasoned
and who cannot proceed his judicial activities any
longer. I think it will be an irresponsible attitude to the

court users as well.

There is another serious threat. The parties may start
to have inadequate attitude towards the judges who
have been appointed for a three-year probation
petiod, because they will know that their case is
considered by the judge who is being monitored. This
moment will create a problem for a judge, and s/he
will be careful while considering the case. However,
instead of cautious judges we need fair and

independent ones who act based on their principles.

There is another disadvantage: why should there be a
three-year probation appointment for the judges who
have been working for 10 years? This is beyond any
logic and this is why I think that this is a mechanism

of control.

I think that the judges should be appointed for life,
without any trial period or monitoring. Life
appointment of judges guarantees their independence.
A judge, who has been appointed for life, has a full
freedom of action — s/he is thinking about a
particular case only when hearing the case, and is not
interested in the position of any representatives of the
authorities regarding this case. The ruling power, and
also the judiciary power may change in the country
several imes when performing his/her judicial duties,
and s/he should only depend on the law. Some part of
the society thinks that appointment of a judge for life
means granting them the right to do anything, but it is
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not so — life appointment does not release a judge
from responsibility — if s/he commits an offence.

As soon as the judges are appointed for a probation
period and their decisions are subjected to the
monitoring, they will have to work under pressure,
because the monitoring means a direct control over
their judicial performance. There is a chance, at least
the theoretical one, that the monitoring person may
influence a judge. I do not really mean to insult
anyone, but such probability does exist as well.

I think there will be no advancement within the
judiciary unless the judges - the sitting and future ones
— are appointed for life. This is the step that the state

has to take some day.

It would be interesting to know, what is the

international practice?

Similar practice exists in many European countries,
but with a different model. There is a probation
period in the eastern European countries, but these
countries are heading to appointing the judges for life,
without any trail period. Besides, the difference
between our and European models is that the
European model does not envisage monitoring of
judges’ performance during the trial period. After the
trial period is over, a judge shall be appointed for life
unless s/he commits a crime or violates ethical norms.
For example, the judges are appointed for a trial
period of three years in Germany, but if they commit
any offence that is improper for a judge, then s/he
will not be appointed for life. There is an interesting
statistics — there have been 600 judges appointed for
life in Germany after the probation period. Only two
people were not appointed because of their unethical

conduct.

Neither the previous not the current
authorities were able take the step and
grant full independence to the judges and

to appoint them for life. In your opinion,

14

why is it hard for the authorities to make

this decision?

Attempt of the authorities to use the levers for
influencing the court, in the end, will bring them to
the end. And most importantly, it hinders the country
development. The business does not develop and
investments are not made in the country where the
judiciary is not independent and is influenced by the
authorities. For example, the businessman, who knows
that the judiciary is influenced by the authorities, will
not make an investment of 100 million for starting up
or developing a business, because he knows that if
there is a problem then he is doomed to lose because
he will not find justice at court. The very first question
asked by all the foreign businessmen is about the legal
situation in the country and whether the court is free
from influence by the authorities. This is why the
independent judiciary is the basis for the development
of the country. The court is a safeguard for the
businessman. If an investor faces some threat, for
example, if any representative of the authorities wants
to take business away from him, then there should be
the court in the country that will protect him.
Otherwise, the country is doomed to failure if the
authorities are busy with taking the businesses away
from the investor, and if this is supported and made

legal by the court.

This is why I think that the country should lay a solid
foundation for development of the country — create
an independent and strong judiciary, on which the
powerful and developed country will be built easily. As
soon this foundation shakes, this will be the beginning
of ruining the country. This is why we should move
towards full independence of the judiciary through
appointing the judges for life. Two years ago a judge
of the federal court of the United States said:
independence of our judiciary is a challenge for the
next year. One may smile on hearing this from the

federal judge of the United States, but this is it, it is



difficult to achieve the independence of the judiciary,
and its maintenance is a continuous process. This is
why the authorities should take a step and do it

unconditionally.

Low quality of reasoning of judgments
represents a problem for the judiciary. This
issue was not raised now, as it has been a
subject of constant criticism in recent

years.

We are working hard for upgrading the quality of
reasoning. There is a program of the United States of
America implemented at Thilisi City Court. We are
also studying the practice of the Strasbourg Court and
have various programs for upgrading the quality of
reasoning of judgments, and to make it as close to the
European standards as possible. Besides, there are
trainings on this issue regularly held for judges at the
High School of Justice. Improving the quality of
reasoning of judges’ decisions will be our priority for

this year and in the future as well.

Cotrespondingly, there is always an
ongoing discussion about low qualification
of judges and now let me ask you, as
chairperson of the Independent Board,
does the High School of Justice produce

qualified and professional judges?

Let me disagree with you. I speak about any problem
openly and I am ready to accept all the critical
opinions. However, I cannot speak about the things
where there is no problem. We have pretty qualified
judges and no question marks can be put about their

professionalism.

As for the High School of Justice, here we have
qualified lecturers and sitting judges who teach there,
and the human resources that are trained by the High

School of Justice, are really a qualified resources for

judicial positions, and this is a clear fact. There are
some changes planned at the school, and other than
judges, non-judicial lecturers will also be invited to
teach. A project has been prepared for expanding the
training course for candidates, and we want to make it
a 15-18 month course instead of current 10-month
program, and to lay major emphases on teaching
practical skills to the candidates. The candidate should
get used to working at the courtroom and making
decisions fast, and working on reasoning for their
judgments, etc. Besides, the sitting judges are also
trained at the school and we also want to improve this
methodology. The judges will offer the issues
themselves and then the trainings will be held on these
topics. We will invite foreign specialists for discussing
some issues as well, for example, specialists in cyber

crime, money laundering and other similar directions.

In addition, I also think that the existing rule should
change for appointing the candidates as judges.
Current setting is like this: a person passes the
qualification exam, and then is enrolled as a trainee at
the High School of Justice after an interview and
undergoes all the levels of studies. The High School
of Justice gives recommendation to the candidate,
which is again considered by the High Council of
Justice. It is possible that the candidate, who
successfully completes the study course, is not
appointed by the Council, because any of the
members may say that s/he does not know the

candidate.

If the trainee, whose studies costs 40-50 thousand to
the state, successfully graduates from the High School
of Justice and meets other requirements, then s/he
should be appointed a judge unconditionally. This is
the European approach; the American one is a bit

different, though is similar to this.

We plan other interesting novelties at the High School
of Justice although the model, based on which the
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school has been functioning so far, fully met all the
standards and this is what our European colleagues

have also recognized.

The institute of mediation started
functioning at the Tbilisi City Court, which

is an absolutely new institute.

On December 5, the Mediation Center conducted its
first session. This is a very important institute and it will
help the courts to reduce their caseloads. Besides, the
financial resources will also be saved. The Mediation
Center wills mostly work regarding the civil cases,
domestic, neighbor-related or inheritance disputes. A
judge will direct cases of some categories to the
Mediation Center. However, the parties may request the
involvement of a mediator in their case. The Mediation
Center will start working at the Thilisi City Court in a
pilot mode, and as soon as the Justice House is opened,
its office will move thete. The Justice House is being
renovated now, and the High School of Justice will also
move there. New kind of classrooms will be arranged
at the Justice House for the trainees in order to conduct
the academic process in a more comfortable
environment. We are thinking about creating study
courses for the specialists of various profiles, e.g;
insurance companies and bank employees, etc. We are
thinking about planning the study courses in a new way
for assistant judges. The trainings will be held for court
employees, officers of the chancellery and the
reception. In short, we are planning to somehow
expand the functions of the High School of Justice and

we want to offer more projects to the public.

What is the current status of the e-justice
program? The courts throughout Georgia
were supposed to get connected to the

software last year.

All the courts of the first instance are connected to

this software, and it is functioning all over Georgia.
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We plan to expand and include the appellate and
cassation courts from the next year. Currently we are
involving the external users, large companies, banks,

lawyers and various agencies into this project.

I don’t really want to praise myself but I was invited as
an expert to the international conference organized by
Germany, where the representatives of some other
countries were amazed with our program. With
minimum resource and minimum funding we
implemented a very important project, which has been
working successfully. Just for comparison let me point
out that 10 million Euros were spent for activating
similar project in some other western countries
though they failed. People were very skeptical in
Georgia and they were telling us that we would not be
able to implement such a broad-scale project.
However, we need to say that the main requirement is
met — a new program has been created and working
successfully for activating even more transparent and

faster judiciary of high quality.
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3Om(390060b ©obygdsdwy. 58539 dgbemal ,d% 39bJd0m, FgnsGmMn gommgdamas sbgmo ggod@ab
dgbobgd 3908 ymdobml 8bamggdl 30d0bsz, Mmmgbai 356 880l dgbobgd dgo@ym dgmoszoab
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3&mMab 3mB3ob LGB Lo oMbzl d3Gdormgel 03 3o617dMgdadmsb s 393306Mgdam, Mmdmada(s
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4. Reconciliation — ©o30b go0s6y398e 33300mMd0sba s oMo JMmbxmoddnma gbgdom, Mo bymb
MBymdL Bbamgms ImEnl PAHmngmomdgdalb godysmgdsl; 5. Social transformation — gHomo 3mb36g-
B 3mbgmad@olb dmagecgdsl dgudmos mo30bo Bgmama dgo@ebmlb Dmaswmow, badmaswomgd-
030 36mdmgdgdol 8magzemgdeda.”

83mgbom, gmnsnab gob3sLbzsggdgmo 60dbgdos LobbMsegy, BnbndsmyMo absbomggdo wo
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LEGAL ASPECTS
OF JUDICIAL
MEDIATION

LEILA KOKHREIDZE

Judge of the Panel of Civil Cases of the Thilisi City Court,
Doctoral Student of the Business Engineering Faculty

of the Georgian Technical University

The article provides a brief overview of stages of historical development of
mediation — alternative means of dispute resolution, goals and key principles
of mediation, which determine their high effectiveness. The legal problems
of applying the mediation method in legal proceedings are studied, and
consequently it is substantiated that respective amendments are necessary

for perfecting our procedure legislation.

The article contains a comparative analysis of legislations of the United States,
Canada, France and Russia, also statistical indicator of resolving disputes with
agreement in case of mandatory and voluntary mediation in Canada, which makes

it clear that mandatory mediation is less effective than the voluntary one.

The author comes to the conclusion that top-down introduction of mediation
is less productive than its reasoned adoption by the public and that it is better
to let them understand the advantage of this procedure, acknowledge its
necessity and to have it recognized not only by the lawyers but also by the
citizens as well. Such approach is more relevant to the key principles of legal
proceedings, namely the principle of disposition, and initial basis of mediation

— principle of voluntariness.

The article suggests an opinion that effective usage of mediation in Georgia
will depend not only on the creation of a respective legal system in the state,
but also on the increased public awareness in regards to the usage of mediation
and other alternative dispute resolution measures, which supports the

promotion of this institute as well.
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Historical development of political, economic, cultural, military and other
relations among the states has always been founded on legal grounds, i.e. it
was established in the form of international habits and international relations.
Every new state started its international relations with something that has

already been created, among them, in regards to the international law as well.

In this article we would like to present the analysis, which cleatly shows the
influence of the foreign policy doctrine on the international law and military
law. The analysis covers the political doctrines that have been published since
the World War IT and which are currently in force. We also included the field
of military cooperation among the states, and basics of its international or

national law.

Military doctrines elaborated by the leading states in the field of international
law and military law at the end of the 20" century and at the beginning of
the 21 century are especially interesting and important together with the
relevance of Constitutions and military doctrines of these states to the political
regimes of states and key principles and norms of the international law. This
analysis helps us to identify the attitude of political and military actions of a
certain state to the adherence to the international-legal norms and principles
in regards to other states; however, this issue has a big current significance
and needs a detailed scientific research, which can be considered to be a

topic for the next publication.
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LEGAL REGULATION
OF SPECIAL TAXATION
REGIMES

MICROBUSINESS, SMALL BUSINESS, FIXED TAX

IA KHARAZI
Associated Professor of the Davit Agmashenebeli University of Georgia and
of Sukbumi State University, Head of the Program Direction

The article deals with the problems related to small and medium businesses
and suggests an opinion that the small entrepreneurship, and in general,
business development should be declared to be one of the priorities, and
obviously, should be supported by the state. Namely, they should have
unimpeded access to loans; and through their support the share of small
and medium business should increase according to the turnover, which is
less than 20% although the same indicator is much higher in other countries.
The state should undertake a function of a mediator between the banking
sector and entrepreneurs, because the banking sector cannot be objectively
focused on social outcomes. The state should provide adequate conditions
so that the entrepreneurial activity does not face many risks. The Small
Entrepreneurship Support and Development Foundation should be restored;
it is also necessary to open their branches and to establish their support
foundations, and most importantly, to elaborate a legislative basis, which
will make it profitable and accessible to revive and develop the small and
medium businesses. The articles, which are vague and have double meaning,
should be refined and “disappear” from the tax legislation. In one wozd,
humane articles of the Tax Code should appear, where the taxpayer feels
comfortable, and ultimately all these things will benefit the state budget

and the entreprenecur as well.
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— "Vertrauensschutz". ngo g963856m bodsGmamdn smosMgdamos (36980, MmIgemoa(y s39m©gda-
gdb 58060l s 0mo MmMasbmb eb583MmBemgdl, 3s@ng0 b396 Jsm Bng® Jomgdmm aowmsbygg-
B0emgdg3L. gL 3Mnb(3030 8@F0babEGs(30mm MMaSbmL ,00dymgdL®, o6 dg3zoemmb dab Boge sy
domgdamo gomebyzg@nmgdgdo aby, O™ 8356 3obmbogMo bmdol 3dmbg 3ofmms 0b@qmgbaddy
MOMYMBomn go3emgbs Imobabmb.?

0bgmabn@gbmzgseb @md@mnboda 306mbogcn bmdal smbsbadbsgewm, godmaygbgds (36985 "Le-
gitimate Expectation". bo@ygobo@ygnmo mae@adsboom gb 3568b 369 60dbogh 396mboge dmmmoabl,
099339, 30650MLMIM0350 39bMbngMa bmdol momdals 0gb@Mns. 98 mzombabMoboom, mzommb
md@mnbada 396 363096000 oggMgbosaslb &gMBabgdl — dmmmmablbs s Bomdsl dmmab.
0babadbogns, Hm3 0bgmoby@®qbmzseb wmd@®Mnbsdo gobobbgeggdab ds@gMosmne s 3Gmsgba-
S 30bmbng® FmemmEobl/bmdsb. 3Mg(39056@ Mmoo LodoMmmal dmbgdowsb aodmdwabsmyg, 53
0bbE0EMEL bomBmImds gobsdammds LbEmmgo LobsBsmmmm 3Mod8 0398 s 3obmbogHn bomds s
306 qbow 3Gm3gLmemyMo babosmab ngm.? 0bamabdo 306mbogmo bomdal 0bLE om0l gohqbs
3565300mMds mmME0 ©)bnbanlb gow@sbzg@0mgdsd, Mmdmomsz 3Gmsgbysmamn mumgdgdo dog-
bogoo bgdommzal, mogbbogdal o bbgs Labol 3Mogzomgangdall dgmmdgm 306gdL. aosbysg-
&omgds gneobbdmdws, Hm3 babgmdbogmb ogm as3gdymo bgdesGmgs ob mo3gbbos o6 ngbgdmes
35143980 ©0b6@9gMgLgdamoa 3baolb 3mbagbobs s 8obo sbDMal gscmgemabbobgdals asmgdy.
®0bomabmdom, abgg LobodoMmmm 3Mod@nzalb Lodysmagdom, nbgmoldo dmbos do@gMnormaEin
39bmbogfo bomdal smosmgds(z.”

Joommo 306mb3gdmmds nbamabymabogsb gobbbzogqgdom, o6 god80xbogb 3@ gMnoma@ oo
3O 39bomE 3obmbagH bmdslb, ondze, ben®dsGommo 8mbgbmnggdol gocgdy, babsdsMomm
365480303 35063 omdze 3Mm(3gbmemnEn 3obmbog@o bmdals sMbgdmds. LadsMmzgmmb xbg-
bogbds Lobedommnmmad aobde@@o, HmMB 0 530bnbEMs(30YmBs MMasbmM3 sydss badsMmmgdngn
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dgemds 3g@ob gobohnzmgdol mamgdol asb3s6@gdabol, ©onbGgMabgdanma oMo ©aEmos
39b6mbog®n bomdal 0bb@ oG oo s PBmgdsdmbomos, sd@o assbsRogzmmb 08 bgbom s 3ow@sdo,
Mmameg gb 9@30babG M (30m3s MMasbma gobydom@s. 3dwnbow, 5@30bolEMs(304ma MmEMasbmb
8096 ©d39dnmo Ladsmmmgdfngo dgiEmds o6 Mbos gobogl oMol badRgmalb ©obedzgdmdab
53086 3memgdgemo 8s@gMosmn@mbodsGommgdozo bagmdzgmo.t

2. 336mbogMo bmdab B36A3MIMdab Logmdzmada
2.1. b%Bo 00 3obbebzMmema Jobmbogmo bomdol [fomdmdmdal baggmd gemgdo

39bmbog®n bomdal 0bbE0GEob Bamdmdmdalb Ladsmmmygdmog Loggmdzmgdl asbbsbmgmagl
bogoMoggmmb dmasmn 580babE®sogma 3mogdbo. LBsy sagbl 3obmbogHo bmdol Bomdm-
dmdab m& bogydggmb: s@3nbabG&Monmmo MmMasbmb e3nMgds s 3dababG s zomm-bsdsto-
96030 59@0. 3080babEMs oo mMasbmb adnmgds bbs 3-ob 3g-9 dnbemol Mmsbobdawm, 5Bnbal-
GO (3090 MMa5bmb Ng3madsdmbomo 05653gdmdals 3oab dogH bamsebswm Bgboom godm39dyma
BgGommdomo ©m3mdgb@ns, Hmdgmoaz s@sb@nmgdl, Mm3 98 m38gbG oo gomzgsemabbabgdmma
4890905 g3obbmE(30gm@gds ©s 03 dmdgmgdal gebbmE(309mgds 8@B0babGMs(30ma MEgsbml
3b0sb smo® LagnMmgdl ©s8858)gd0m MabbIMBsL. 58060LE M (30Mm MMASbML Lo3nMgdol gob-
Lo FMMgdom oo 3Msd80gmmoa 360d3bgmmds 9g3b, Bmogbs onb@gMgbgdmma dbsmabomgol
LobyMggmo ImJdggds Bamdmoaqbl bosbemgl 3Ged@o03edo 56 30b6mBIgdmmds dybromgabas o
bbgomabbgsebsata 068 gMm3Mmg@onnl badysmgdsl ndmggs. sbgo dg8mbgggedn, gommgamabboby-
dgmo d90098900boa56 Mog30L o(330L gMM-gEmn Lomzgogbm Ladymgdss sdabobE s zomma
mE356mb adnmgdal Logydgzgmby 3mddgogdol gobbm@mzngmgds. 8d3g bos 50b0dbmb, GmA
003060b@Ms309ma MAasbmb dogH 396mball sGsbEmGom gs63sM@qdol dg3mbgazeday 3o, o9
506896 qbgdnem dbomgl bomdmgdgs 30bmbogMa brmds, ol moz0byGmEgds 3abnbobdagdemmda-
Logob. Mo dggbgds nbrngnmmsmyMo 58060bEMs0Ymbsdsmmmgdmago 594@ab bogndzgmby
39b6mbag&in bomdal bomdmdmdal, smbsebndbagas, Bm3 306mbogMa bromds Bomdmndmds smddyMagman
0@30bob@Msommbadsmomgdmngn 5980l Logydzgmdy.

2.2. 593060 g3ob3bomgds, Gmamei; 306mbog&o bomdal [fomdmdmdal bogymdggmo

Lbsg 3obmbngFn bomdalb bomdmdmdal bbgs Logdsmgdl o6 nmzomabBabgdl, oyd (s, oyMowo-
e 3936096930bs o LobsdsFmmemm 3Mod@ngsdn bdoMaw ndsmgds jombgs, dgndmgds o9y 56,
06bdmdgl 306mbagHn bomdal Bs63mImdob Lbgs Bobodnmmds(s. dsgemomewm, nn@ab@gdl dmmal
a56boemgal bogsbos, dgndmgds o9y 36, 3obmbagHn bpmds Bs63madgsl Dgdomo gabibawgdals ob
503060b@ M (3090 MERbML 3mddggdol (Mgomad@abl) bLogydggmby.

M30M39mgbo, Mbms gobabodmgMmml, o s ngmmabbdgds (3693530 g3t gobizborgds. 3
&gM306d0 dgodmgds 3mnsdMgdmmgl Mo Med: Dgdnfo gmMBom godm(398mmo 0boogowysemm®o
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3030b0bEMo30mmbedamommgdmogn 59@0 s B gdsdmbamo msbsdgdmdal 3ol dogM Dgdntow
353999000 5@80babEMms(30mmo MmEMasbmb ©a30Mgdol dabos@bol 38 eMgdgmoa gobbowmgds.

Lbog-0b B1-5 Fgbmab 1-ma 6560mal Mobobdow, nbmngnsmmMa s@3060LE M (30mbadam-
omgdMogz0 54@0 388mo398s bgMommdoom 56 bgdaMmew. 53 RsbsbgMmnwab 3odmdmnbamyg, obsedgzgdswm
M6 3n30Rbomom, HM3 ©o0b@gMgLbgdym bomagl 30b6mbogMo bomds Bamdmgdssl bgdnto gm@dam
30dm (39890 8©30babG s (30mmbsdsMmmadmnga 59480l bogydsgmby.

o3 dggbgdes gmmg dgdmbggzol, 3gMdmm, dgndmgds o oM, s@3nbob@Mszonmo mmasbmb
330Mgds a03m(3939mo 0d6gLb bgdnMo, 396mbgdgmoa (3ombobo o@ggbl, GmM3 o@3nbabGMs-
Gogmo mEas6mb sdnmgds sMab bgMommdomo m3mBgb@on. 98 bsgombobowdn doamds bbges
d399469330(3 oG0gMmazemmzgabns. ogomomnbsmgal, 0bamobol ©s 3mba-3mbaol bgbogba bLo-
badsMmmmgdo dgbadmygdmsm 800Rbg396, HmB 356mbagHn bmds BsmBmadgsl ndab dndstmom, Maba(s
83901900 s 838maL bgmobygmgds. 5dg0eb go8mBonbamy, smnsfgdgb, Hm38 a3ofmgds B563mdmal
396mbog® bomdslb 0dob Bobgoszem, BgdaMmom oMol as(398mmo o BgGommdaom.” JeGormmo
Labadsmmmm 3Mog@0ge MBMm 8g@omss dgdmdama 30bmbal Babsbgmam 8 bogombob aob3s68gdobs
MM o 338mdL, MmI 356mbogHn bomdal Lagmdzmow dgadmgds doRbgmmo 0dbgl dbmeme
BgFommdomo gmMdnm go(353mo ©s30Mgds, Hmdmal dobssmbomsbs(z 93 30Mow© a5dmdnbsmgmdl
5030b0b@Ms30nmo MEgebmb (nEmgdsdmbomo mebsdwgdmdol 3nMab) 3om@gdymgds, MHm3
356bmE(309m@gds o306 gdmman 8md8qqds.2 93 Boamdsl o6 0DasMgdl 3mbB0bgbGmMa g3Hm3als
439 333mg3960 s 800Rbg396, O™ M@ gdsdmbomo 0sbsdmgdmdal 3ocnb Dgdnfa gobzbowmgds
mb0gd&Mo a06q3mgdgdal gomgemolbbobgdom obggg dgndmads gobwal 396mbogHo bomdals bot-
3mdmdab bagmdzggmon, Hmamez BgMommdbomn gmmdom asdmzgdamo ©m3ndgbdo. bsgombdby
b gmmmdabol gobomgamabbnbgdgmos, Hm3 Lbs3-0b 3g-9 Bmbemol ao6356Ggds dgzFrom NFG™
00 dobssmbob 3s@eMgdgmns, 300060y MoMamme ob, s@3nbab@Msz0mmo mMasbmb adoMgdal
a50dm (3930 bg3oMem Mbos Imbrglb 019y BgFammdom. LedsGmmgdfngo o ©gdm 3Gs@omma babgma-
Boggmb 3606(3039800056 353mB0bstg, bobgmdbogmgdMomdal M360d3bgmmmgabgbo gemadgb@ns bs-
bgmdbogm 0bb@ndmEgdob 80dscom bomds. bpmdab s@bgdmdalb 3o, ao6s30mHmdgdl mogem s8o-
BobEEsonmo mMasbmgdal bomdmdsmagbmgdal @odmzomgdaymads doom dngk asbbmmzngmg-
dmemo 8mgd8ggdgdabewdn. ,Mgobmewbolb dmbsbMmgdom, asbegqdo Mbos gobogl, ®m3 msebsdwg-
dmdob 3oGms Jnge a53909899mds gob(3bogdqdds dgadmgds BoIMAzolL bomds, Moz 3mmodnza-
Mo LobomEbemm 360d36gmmdanbos. 5dgweb g98mBrnbaty, Bsma LodEmmbaga brgds babmgsom-
900bsmgob o3 30390, MM gb asbEbomgdgdo o6 ymgams bgMgmyg ©s dgbedsdabsw, domby
©53goMgdmmo bomds gonxgsby@gdnmo.’ ghoma 8bMog, bgdnfo ed3nMgdal 808sMm 3obmbagHo
bomdob gog@mgmgds Lodsmmmydaga (36mdogmgdal s8smmgdal 3Gm3gbdn o Mmeb dgoby-
3L o 503060LEG M (30Mm0 MEMAbMgdal bomdmdsanbmada(s 3g@ o 3obybobdagdmmdam dmyg30-
©5805b 13308600 D306 gob(3bogdgdL. dgmmg Bbfng, babmgasmgdalb bLadsGmmgdfngo gnmEnes
obgoo bogdomm @odsemns s M9 3©3nbobEMsnrmo mMasbmgdol MEmgdsdmbomo mebsdwg-
dmdob 3060l Bg3ota gobzbogdal dndsco 0dmJdgadl 3obmbogfa Bomds, dgndmgds aby Imbrgl,
M3 (3om3ge 00b8dmgdmdol doGmms babponbgosegn asbiEbswgdgdal bLogmdzgmbyg jobmbagmo
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bomdol Lagamggmal 393 ©00b@gMgbgdnmds 30Mds Imobgmbmb LabyGzgmoa dmddgwgdols
396mbob 439600l sgmom gobbm(309mgds ob goM33g94ma 3m33gbLaz00b Bnmgds, 530Em3 Lsgoom-
bol gosby3989 o Logmmbamgbs s Babrobgommgdsl LogoGmadl.

2.3. 0@80bolb@@soz0memo mEGasbmb dmJdgogds (6 gommaddn), Bmameis 306mbogmo bomdal
fomdmdmdab bogymd 39cm0

(3939 asbbomgal Logsbos s@3nbabEGMs(30mn MMaebmb dmddgmgds (Mgomagdn) bomdmac-
396L o oMo 3obmbogHo bmdal BoMmImdmdal bagydzgmb.'” ghomn BbMag, Ggomad@o csgobo
3MB0m 56 3M0b o6 (3 9FnbabBMs30mbadsdmmadmogo @0, 563 9@3ababGMs304ma MmEgsbml
3306735, dgbodsedabowm, bagsMmggmmb dmaswo 5306abE®s0gma 3mEgdbol bm®3gdal Rebe-
Bgo@eb godmdonbamyg, o 3obmbagfMa bmdal bogdsgmb o6 Mbrs BoGdmowanbogl. dgmeg
dbmng, Mgomsd@ob gogm®madgds dgbodmgdgmos m3ndgb@ob baboom. o 98 bgMormmdomo ©m 34-
39600 5030babEMs(3099mo MEasbm 30LEMEMAL gomEgdnmgdol, Hm3 dgobEmmmb aof3399mn
3mgB8g09ds, dgndmmgds dogoRbomom, Hm3 Mgamsd@o o3 dgdmbggzsda dgo(303L 9@B0babEMs3omo
MOa5bmb ©8306935L o enb@gMgbadema Fbomnbomaznl BoMIMIMEL 306mbage bmdabl. LD 3-
0b 3g-9 3bemn o6 5aqbl, H™MB 50d0bobE Mo (30mn MMaSbML adnfmgds Ybos nymb (3om3g ™M 3~
39680 o o6 dgadmgds s0babmb bbgs ©m3m896@&3d0. 30bndbymawsb godmdpabaty, o9 m 313dgb-
GO aoxmmIgdamman Mgomsd@n dgo3o3L 9080b0bEMms30nmo mEMgsbmb dommdsol, Hmd gobbob-
m36mmo 3mgdggds ngdbgds gobbm@(309mgdmma.

3. 396mbagMa bmdab abLG0GYEL gnbdingda

396mbBogMn Bromdab nbbGo@nE@ab sMLgdmdalb Moowgbo 360d369mmds smasMgdamoas Mmam(s
LodoBnmalb mgm@@ogzmbgdal, obg babsdsMomm 3Msd@ngolb Bogm. badsMmggmmb @bgbsgbo
LoboBoMmmmb gs5635M@qdoom, ,396mbagfn bmdol MRmgds @3nbobEGMs(30mbsdsMmnmgdfng
MO0gOHNMgddn 3obbs JMommgdam oG goMmzolb 989Mgdl, Mowmasb sdnbab@msommbadsto-
mgdM03 GO0 gMomdslb megzobo s®boo biydmMabszomma bobosmn sgzm. 3obmbogMo bmdals
MRBmgdd 0(393L 306ML 580b0LEMS30mo MEMasbmb LodsMmommgdMngn dgemdabs ©s mdsgsrdo
a56bobmE(309mgdgema dmJdggdal dgnbemmgdmmdabegsb. 50badbama abbEoGmEob LEymaes-
bmgobn ©ed330Mgds MBOMbgzgmymal 83sGmzgmmdol Jobmbag@mgdsl, LGsdorm@mmdalb, 8ab
338MM08 8L LobmasMqdsdn.“"" sInbobEMs30mma LodsGmoma, Bmame 83sBmnzgmmdal
LodoMmmamo, 34oemndgdl 5d0bab M (30mn MM asbmgdal dogH LagsGm B gdsdmbomgdals 3ob-
b (309emgdaby, 9003060bE M (3090 MmEgebmgdobs s 396dm bgd@mmab, sbggy, s@3ababG s 30e-
o mEa56mgdab HMmogMomdab Bgbgdl. 83 HMmogHomdgdol LB sdomuMmewm BaM3smmgs Ibsmgms
068 gc9Lg8al Jgmobgal ao6gdg dgudmgdgmns 08 306mbgddn, 0] EM3nbsb@nE JwgmBomgmdsdn
dymao byydogd@ob, 3gMdm, 580bab@Msz0mmo mMasbmb 3mJdgwmgdgdo o6 0dbgds 3Bmabmbamg-
35000 5 86 05MbgdqoL bromds, HmM3 s@30bobEMS(309mo MEAasbm ImummEbgmoa asobysgdnmg-
b0 Bosbl o6 Bnoygbgdlb gobdgh 306mbag®m 0bGgmgLb.
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503060b@Ms309 LodoFmmamdn 356mbogH Bromdob mEn dmozomo gubdns s30b&ns, gbgbos:
3@30bob@Ms30mmo mMasbmgdal 8md8gwgdgdol 3Mmabmbamgdsmdal mbMmbzgmymas s 3g@-
dm o Logemm 0b@qMgbgdol ©a(330. 30M39ema 360d3bgmmzobns 0dwgbow, Medwgbswas ab ¢ b-
1639yl LadoMomal bydngd@gdab Logdnsbmdal bGsdoyMmMdsl. 3obmbogo bomds ,ondy-
mdL* 5©3nbobE s 30nm MmMaebml, sgnmom o6 dg330mmb 9339 Fomgdnmoa assbyzgdomads,
(3 bodommmal bbgs bydngd@gdl Lodmomgdslb odmgsl, aobobmsngmmb oyGamamma 3603369-
mmdob 3mg3509dg80 @ 56 gdobmegm, Mm3 s@30bab@Mszommo mEmgsbm Bmummmubgmsw dgos-
30l 3mbaool o339 Lognmbmeb 808sMmgdada. 39Gdm s bogsMm 0bGgMgbgdal s(330L
B6d(309 30, 08530 g38mobs@gds, Hm3 o 58060bEGMsoYma MEasbm dg(33mob 339 Jomgdae
300069439 0mgdol, GmImal Logndzgmbyi BoGdmadgs 3obmbogcn bomds, @onb@gmabgdam
dbamgl gdbgds Basbab 965bmon®mgdolb gabom Lo 3mmomn MBmgdgdol s 330b badyomgds. 3o6mba-
960 bmdal 360b(30300L o335 s 80l Logdzgmbg s@3nbabBMs(30mmo MMasbmb mogabmgmgdal
dg vz mag0b0 dbgdom LogsMmbedsmnmgdbfngo babosmol MHmagMcmmdss 0dob Jobgmsgew,
mm3 N30Ms8gbo, 3gMdm 068 gMHgbgdbdy sbogblb gogmgbsl.'? 306mbagMa bromdal 36nb3030 Jdbob
Loggydggml, GmI LobgmdBogmb bomdmdswagbmals BogM @odnfMgdals gmbEmmademmdal dgdmb-
393990, gb 43ggdes gobogb Lobsdsmmmb gsbbxemn s 3m3yzgb 3mbiMg@mmo babdzogdo s@dn-
Bob@Bo30mmo mEBas6madol 803s6rm."? bobsdsormmlb 3ogH bszombolb asbbomgsdy LaymdMobol
o6 mbd go30amm, Mmomgmb 396mbagFn bmds 5Gob ©enb@qMgbgdayma ool gmgds. abaemn-
Lo Lodsmmol Mmobsobdow, 396mbogfn bomdol nbbE @G0 oMb 3Mabzndn, Hm3gmaz Mmsagal
0330 g9mabb3dmdl gobbabm@30gmgdgmo ngGaommo dmJdgogdgdal gobbsdmgmol bodmamgdsl
©5 5@30b0b@ s 3099mn MEgs6mb FbMH0Es6 3sbbbgseggdamon dmgdgmgdal gobbmm(s0gmmgdal dgdmb-
393590, 5068 9M9Lgdmmo 306l 06@qMaLadal o330l bodmomadsl.'

01030 Hl.  LOY33IBIBTM LEZIGOIOX(N, HMAIMSHG dRINENLEMIGNIT(N LO3OGOITOL
606020

1. bL33339693mm LsdsGamab spaoma LsdsGamab LabB3dsda

Mmam® g Dgdmo 339 90gbndbgm, Le3dgbgdmm LadsFmama magabn dmbgdom dogzmmgbgds ad
9.6. badsMmmob ,30dMoEMmo” sMaqgdolb xampL, MmBgmms 3gMdm 56 bagsmm badsGommabsmgal
96860d3b69mm3650 Fn3nmzgbgds 3Ged@oznmaw dgudmgdgmoas s bbgosobbgs dgdmbizgzgddn
a56bbgaggdmem 60dsb-030bgdgdl 98gmegbgdl.

Loddgbgdemm LadsMMIMMeb FadoFmmgdadn MgmMMNgdal aodmygbgdsz dabo LodsMmmagdfngn
3db69d0b abomagbo dgadmads o smBmAbogl bsjdsmabaw gggd@nsba. 0b@gmgbgdal, bydogd-
Bg0abes s biydmEEnbs00b MmgmEngda 3905 (3o -39 39 S 3903 9Pmem 396 0gbgds bs3dscabo,
Mo0a56 bLeddgbgdmm LadsMmmadHngn PMHMNgMNMBgdo (3o 3gee d9dmbzg3gddn dgndmgds ngmb
Mmam& 3 0gMe@Jommo baobomob, nbg — 3mEobmbEsmymo; Bobdn gMmbsoMow dgodmgds Imbabo-
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mgmombab LogsMm ©s 39Mdm LsdsMommalb bLydogd@gdo sdmmmL, 69dnbdngca 3dgbgdmmdals
803560 gPmOHmemsm dg0dmgds 5®bgdmdogl Gmame 3 bagsm, abg 3gfdm ab@gmgbon. s8GMngsc,
Loddgbgdemm LadsMmmalb Mamdal asbbobmgMal 3GMdmgdnl B0bsdg 39G1dm s Logstm LodsGm-
mob g9805%360L 3mobogn@o mgmengdo Mdmyns'® s bagnMms Gondg madm gggd@&nsbo 360dg-
G03900b dgMBggs. s0bobndbogas, Mmd Joomyma badsGmamo 3mmogoiocgdol bEomob mgom-
LobBBEbom, 3MbENbgbGNM-g3MM3Mmoas, YRGM 3MbiMgE Mmoo 30, agMdsbymo LodsGmmal
®Ra3BoLIgh abGgds. 396dm ©o Logstm Lodommmal godogsbay 93 ®amBob bodsGmmoab J399-
6980bomgol @sdsbobosmgdgmo 6086930l boggdzgmbg bogds.'

»0583gbgdemm LodsFmmmalb dmbgdol aobbobmzMobomgol bagnMms, gsbzbobmgMmo mogowm
Loddgbgdemm LodsGmmmals dmbgbmnggdal LggHm, Mems dmbrogl 8obo doznmzgbgds Lodstmmals
3mb3Mg@mo bobgdabamgab."” gMm-gMmmo gxB0baznom, bsddgbgdmm LsdsMmama sl bodstom-
mab 03 bnMsms ghomdmomds, Mmdgmaz s69LMnggdlb dabal Loddgbgdmm Babboo gsdmygbg-
3obonob ©039380693mm bozombadlb.” omd3s, gb ggnbozns Logdomm bmaswmn babosmabss ws
Bommos gobbadmgMs, 3mbiMg@mmoem s 8mnsbMgds Mgammomgdolb bggg®mdn: bsddgbgdmm
bgdomm30L go(393s, MInomme 3d565emmdal 3Gm(3qLol 8m3bgbMmnagdgmoa bemMmdgda, boggdmdals
94L3emme@s308dn dgbgms s dobo dgdmamBa 3MbEMmEma o gb yzgmeggmo gMmem segdyemo.
osmbobndbogns, ®m3 (36935 ,bs3dgbgdmm LodsFmsomn® dgadmagds ghm@OHMMme© dmazezgb
M3 Y39 bgdmembndbaem mEmagmomdsl, sbgsg nbmngomnemyMae, Hm3gmndg Jomgsbba(s
3dm3gmm d98mbzg3gdda. sbggg, dmasmo babosmob gxnbonsl ggmegsbmdlb dmbsdob ¢boggmbo-
89&0b 3Omagbmeo 3sms g96MdgHs, HmAmal mebobdows(s, (36908 ,Loddgbgdemm LadsMmamn®
360l bmgswo §gMmBabn, HmBgmoag dmozagh 80bobg dgbmdob oggdobs s abamgzobmaeb s jogda-
M909m0 NBHM0gMHnmdgdol oMgammomgdgm LsBsBmnmgdMos bm®™Bqdb. "

83@™M0 a3m0350mdL boddgbgdmm Lodsmmmol dnbgdol owagbol Yu®m gxgddosb
Lodomadal, 39Mdmm, ob IMbgbEnggdol Lygmb dabgogom, Lsddgbgdemm LadsMmoml dymal
Logamm s 39Mdm Loddgbgdmm LadsMmnma. 53@MEMob mddom, 396dm Loddgbgdemm LadsGmaman
98LobaMmgds 3369dmmdalb EMHML BaGdmImdomo 3gMdmbadsdomgdmngn gMmngMmmmdgdobs s
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SIGNIFICANCE OF THE
EFFECT OF PRINCIPLE OF
LAWFUL TRUST IN THE
CONSTRUCTION LAW

GOGA KIKILASHVILI
Doctoral student of the Thilisi Ivane Javakbishvili State University

The Geotgian construction law is a telatively new field of law, which was
established in its current form after the collapse of the Soviet Union. The
law has undergone many changes during this time, but as a young field, it is
still being formed. As far as the state had the property right on the land
during the Soviet Union, the construction represented an exclusive authority
of the state as well.16 Establishment of construction law as an independent
and full-fledged field of law raised the issue of determining its legal nature,

and the need to define the general principles used in the construction law.

Being a part of the public law; the construction law is subject to the principles
established in the General Administrative Code of Georgia. One of the
principles, which has a special function in the construction law, is a principle of
lawful trust. When the construction-legal relations are taking place in the light
of public law, the institute of lawful trust protects the interests of the subjects
involved in public-legal relations, by which it ensures predictability of actions
of administrative bodies and protection of private and public interests. This is

what generates special significance of smooth functioning of this institute.

The article aims at determining in which case the construction law is a part
of the system of public law, at what extents the principles of administrative
law, and more specifically, the principle of lawful trust are applicable to the
construction law; what difficulties are related to the effect of this principle,
and what practical purpose the smooth functioning of the above mentioned

principle has for the subjects involved in the construction-legal relations.
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Leasing relationships were regulated in the Georgian legal system when the
level of economic development was still quite law in our country. Current
wording of the Civil Code is more approximated to the economic challenges
from the viewpoint of regulation of leasing relationships; however, it is natural
that the vague norms need to be necessarily replaced for ensuring the refined

legal regulation of this issue.
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DOGMATIC ESSENCE OF
THE SUBJECTS OBTAINING
THE “PERSON’S CONSENT”
WHILE CLAIMING THE
“PERSONAL DATA”

ACCORDING TO THE ARTICLES 37'AND THE ARTICLE 44 OF
THE GENERAL ADMINISTRATIVE CODE OF GEORGIA

GIORGI BARABADZE
Doctor of Law
Associated Professor

In this paper the author discusses the issue of the subject that establishes the
“person’s consent” in the Article 44 of the General Administrative Code of
Georgia, and points out that it should be determined in accordance with the

provision, the whole law and, in general, with the legislation.

The author provides a complex review of the essence of the goal/verb “to
obtain” and concludes that the actions of “referring to the public institu-
tion” and “submitting a consent” are the acts, which are absorbed organi-

cally in this concept, and it is a legal fiction to understand them separately.

Considering the sensitivity of human rights, he points out the essence of
court and clearly presents the negativism of “claiming consent” by a public
institution, providing justification of risks/threats. He describes the process
of formulating the “consent” under the influence of “superlative degree of
trust” between the public institution and a person. Through hypothetical

cases he thus makes it clear that it should necessarily be rejected.

By analyzing the mentioned segments, he establishes a virtual goal of the
legislator — in the form of negating the claim of “consent” by the public
agency. At the same time, there is a double justification provided for the
established goal, even if considering the problem in the light of a normative

retrospective.
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By fragmenting the normative description of the article, he makes cross-reference of the concepts “confidential-
ity” and “accessibility” and concludes that it is impossible to put anequalization mark between these two from the
viewpoint of essential capacity and nature of action. He provides a gradation in the structural scheme of the
established norm: in the form of a basic, alternative condition and an exclusive circumstance; studies their specif-

ics, analyzes the title and parity correlation of the established norm, and rejects any kind of conflict between them.

As a conjunctive linkage, he underlines the meaning and essence of the word “or” in the article. He also studies the
absence of the mechanism of “claiming consent” and “claiming party” in the Article 44, which he explains by the

stenobathic essence of the concept of “confidentiality”.

The author, through the person presenting the consent purposefully in alternative circumstances, substantiates the
indirect reference to the “requesting party”. Besides, he concludes that the interest initiative and signs of goal only
coincide immanently in the “requesting party”, and referring to the directive phrase in the established norm “is
obliged not to disclose”, he studies it from the normative viewpoint. By studying the alleged generalization in the

article “discretionary power”, he clearly rejects the probable enjoyment of this right by the public institution.

In the end, as a resume, the author underlines — it is an absurd to consider that the public institution is a subject

“obtaining the consent” in the Article 44 and such attempt should be evaluated as a phantasmagoric issue.
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SUSPENSION EFFECT AS A
SPECIAL MECHANISM OF
PRELIMINARY PROTECTION
OF THE PARTY’S RIGHT IN
ADMINISTRATIVE LAW

NANA CHARKHOSHVILI
Master’s Student at the Caucasus School of Law

Georgia as the state has undergone various development stages. After the
collapse of the Soviet Union the independent country found itself facing
many challenges, for example, the necessity to be established as a law-based
state. However, it is impossible to achieve this goal without a fair and sound

legislation.

Administrative law acquired special significance on the way of state
development, which was supposed to provide frameworks for regulating the

relationship between the citizen and the state.

Work of many years resulted in creation of the General Administrative Code
and the Administrative Procedure Code, where the contemporary European
and especially the German legal experiences were reflected. The administrative
legislation includes key principles that enable every citizen to be protected
from the state. Among them, one of the main achievements is the “suspension

effect”, which means suspension of an effect of the act while being appealed.

In accordance with the Article 42 of the Constitution of Georgia, every
citizen has the right to apply to a court for the protection of his/her rights,
which means a guaranteed protection of infringed rights. Such request of
the constitution would become meaningless without “suspension effect”, as
far as the party’s right would incur irrecoverable damage until final judgment
of the court. “Suspension effect”, as a preliminary mechanism for protecting
the party’s right, technically eliminates such possibility and maintains “status

quo” for the favor of the party, until the final judgment is passed.
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ANALYSIS OF APPROACHES IN
MODERN CRIMINAL LAW ON

THE RELATION BETWEEN

THE EXPRESSION OF INTENT AND
THE PREPARATION OF CRIME

TAMAR GEGELIA
Doctoral Student of the Law School of the Caucasus University

In this article the author is speaking about the legal nature of expression of intent and
preparation of crime. By providing an overview and analysis of the mentioned stages of
crime, the author substantiates the criteria for differentiating them.

According to the author, the difference between the preparation of crime and the expression
of intent lies in the degree of threat posed by them. According the author’s reasoning,
whereas the crime preparation creates an abstract threat, we can only speak about the formal
possibility and realistic threat in case of the expression of intent, which cannot be significant
for the criminal justice according to her.

The author criticizes the modern approaches and opinions regarding the preparation of crime
in the article. She thinks that the law scholars and often the legislator misunderstand the
preparation of crime envisaged in the Article 18 of the Criminal Code of Georgia, which is
proved by the examples that the lawyers provide for demonstrating the preparation, and also
by the legislative amendments of 2008, which were made to the criminal legislation of Georgia.

The author criticizes the institute of futile instigation envisaged in the General Part of the
Criminal Code of Georgia, and considers that it does not represent a preparation of crime as it
is indicated in the law; but it is rather an expression of intent, which, according to her, has
nothing to do in the modern criminal legislation.

The author discusses the elements of a particular crime envisaged in the Special Part of the
Criminal Code of Georgia, and thinks that punishment is inadmissible at the preparation
stage of such crimes. The author specifically points out that recognition of punishability at
the stage of preparing the limited delicts means the criminalization of the expression of
intent, which is unacceptable for the law on action, and which should be rejected by the
legislator.

In regards to this issue the author has reviewed the approaches of Georgia and foreign

countries, and based on their analysis and criticism she formulates her opinions and
recommendations.
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3005b(393L gmsbb3gdols bbgs d3q9g4obob®. Mgbmmyisoal (78)8 39-3 3nbmoa* doymomgdl, Gm3
omGoome obdamgdsdn dgndmgds dgmommgl ©abdamgdagsbgmmo 3ommgbgdal Boge wobam-
Rgmo bobbMgda, 3sbbognmEgdom, gjb3gMEab batggda, 3mBIgms s MoK ndbals Im3Loby@gdals
®3bbs. B0bobEHmms 3mIoGg@&ob domomgdom 0(81)7, HmIgmoag ogGowoge bobEgdsdo bymdo-
Lob3EMBmdab goszamgdsel gbgds, Lobgmdbogmgdl ©30LEMYdL, asbbsmommgdamn ynMopmgds
30535b30emmb, BM3 oG gMnsmuFon dgdatzggdnm doamdsmgmdsda dygman oMo, oyGaomema
©ob3oM5d0lb mzembabdMabom, qgcm 8dodg bodmsnsda 86 smdmRbogb — gbal oG (3m@bal gsdm
o6 LoboBommmm gbol go9a93Gmdob g58m.° g36m393d0Gal J3946980L Fobob@Gms 3mBodg@ ol
domomgdgdo (97) 6 930m3533060b J39469dL Bmubmogdl, asbdbsmgdmoal gbsdy dmbamdmg
0oL oo ©s3859mazamgdsb. g3mm3nl Mewsd 1999 Bemal md@maddgmdn, @s33g6dn Lagmdzgmn
Romya®s 360b(303L ,m030bxmadol, @d0dEmgdobs s Lodsmmnsbmdab® dgbobgd, HmIgema s
sbabmmo ngm 1997 Bemals 08bEB)gMHs30b GMod@ o380 s 8ab bogndggm by 390g369dmms ,93Mm30b
LodoFmmnsobmdal gamgdm®. Lobbroal bodsGmmab boddggddn gsdmymenmn 0gbs boda doomswn
3606(3030:

1. 3GomEgdamadobomgol Db 0bgm®mdszoab goms (3985 Botagbnem dMommadsdy, obds-
900b 306930 absMamgdymmaomzol s 03 doMmms dodsmm, 3oLz nFabrngoal bLob@gdsbosb
0430 Jgbgds, dsmmzgal 30mmdgdal dg436s Lobodommm Lob@gdsda — nbgym®mds(300b domgds o
3mb3gbs ddmdmon® 96sbg.

2. LobaBsMmmmmb FogM godm@ebom ©iEagbamgdoms MMM MMM gds Mmamm (3 aodm-
dngdab @MmUL, Bobsbagsdmdngdm g@&edbdy, sbg3g, Mg330D00mmo bdgd899d0L obEMMadabal, gdbd-
Mowo300b ©MHmML ©s o.3.

0991035, 35900056904 936m38d0 ndFMgds mmbmzbs omsm 3zomogazomo LobodsMomm
M %036980L FmBLoba@mgdody.

©5303900b dgbobgd, Mool gowsbyzg@omgdol dgbedsdobsm, 30mm3gbgdsl, MmImab gdbEma-
3300 MmMdaDdy 0g6s BnBoMmzs o MMIgmoa(y 3390 0dbs g3mm3yma LabsdsGmeml
36dobgdal baggmdggmdy, nomMowogemo obdamgdol s mamxndbol ga3mgds o43b, g3emgegdamal
03 439460b Lobgm3bogmb 306mb3gdmmdom, Lows dgbOmmes g3Mm3nmo LabsdsMommmb
©5303900b dMdabgda“.’

0qbGoE00bs @ Jnbogeb baddgms ggbgMomnEmds woMgd0ed ogb@ooal bsgombgdol dgbabgd
LyB0BaM Dy gobabos 10 ;mgbs, GMBgmmsegsb 36n0d3bgmmagobns:

1. og@ooogmmn ©abdomgdol ma3mads.
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2. 3m33mgdbaFo s 339m0gn306Mgd9mo (E0drmBnsbn) Mmemg0dbol Mazmgds, Moms dMsmma-
o 309(36mb BoMoagbor dMammgdsb s 3Gm(3gm®gdb.

9. ©5303905Lmb ©s393d0Mgbom gsbbodRgMYMmO goMsbGngdo Mmamts aobshgbol godm@o-
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10.39b0d030b0 o335 LogMmbgdo dgmao ganpgdobsmzal, HmamGages bbgs d3g9bol dmds-
madggdo, Bm3mgddss o6 03096 96s.°

LgBnbamnb ML 3MBobamds smbadbs, oy Me8rgbsw 360d3bgmmgabos 0dob Bombggs, H™A
894b&gd0, EM3mgda(z hatrormemos ,Acquis communautaire” 56 ogmb bagHom dgmebbdgdolb dbmeme
sbafg3mo, s6dgm BomdmaRnbmb ggmmaal Mgsmyma gMmnsbo dGdmmes 8mdsmagdgoms magobye-
mgdob s330bsm30L, Lobbmob Lsdsmnmal 3Gm390nMsdn.’

1. o9 943308960mBs 56 0(30b Lobgm3bogmb b Mgaombals gbs:

3) oM0b o) 965 MM K060 FMBLobmMmgds dMamogdal BaMmmaqbsdoyg s Bammagbolb Mmb?

3) Bmam® odbs asomemadbama bodyzogmem @sbdymo 3ombggdo s byMammdomo ©m -
8968 9d0?

a) 9bmdMog0 sbdaMgdol mgembsdGabom, 5ol o sMs Lob@gds @dbHNbigmymaomo goom-
3om0bBobgdgem dg8mbzgzgddo, dmmoannb gobymgnmgdsdo ©o39390mmms ©d3z0mbzabab (wo
Gmdgmo 96q60)?

©) 560l o oMs LabodsGmmm mofgndsbms o®Rgzal bob@gds LabsdsBmmmgdabsmazal ©s
3memo300bamgolb? Mo godmoamgdss bagnMmm msfmgodbobagseb? sGob oy sMs gobbs 3mmmgdamo
3390930306905 83 137305303900 LR gAML MM KNBsbmomzgol (Bogsmoma, obGa 0ol Lodabold)-
Gembogol)?

2. Bobsbogsdmddngdm 36m390Madn, 9 dGemmadamb o6 gbdob babgmdbogm 56 Gggombals
965, B gbobg 3 BoMgoanbgds dMammyds.

3) o bobob Bgbgdo oG gammocgdgb m3ndg6@gdal memadbsl, GmIgmas dMommadal gbgds?
360b o9 oMo dgbodsdobo MM 93 30DbabM3AL, Moms dGMomEgdnml gomsg39L ©m 313968530
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00 960l sM(3mEbal 56 yoy-34mbxmdolb 3odgboo:

3) Mo bobob bgbgdo sGgammogdgb moMx0360b Immbmgbal bgdnta mamadbol 56 d0don&-
99b@&0gma0ob gboom momgadbol MH™L, 3Gimzgbob Bbgmgmmdabol?
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gzgms bognmbdo o yuHemmgdsl mmdmdgb Labsdsmmm moMxndbol Gmeb. 2000 Brals 7
93988960, bgmo 8mgbgms s 30dmg394bms g3@mm3smmadgb@ob magdxmmBsmal, 3m3aboobs wos
o0l 80ge bymdmBgGoma gogmmosbgdmmo g3Mm3nlb doGomsmo Ngmgdgdol doMama. gb oGal
08305609 GMbmedgbB Mo Bmgdgdo Jomgdmmo s bgmBmBgMommn 4568gmmgdom, ¢8603365cm
dgbbmEgdgdam, 93 MmEasbmgdal dgbzgMal ™ML mabsdmbdn, 2007 bemab 12 05393896 L. onEo-
oo Labyg M 3m8g6@3s Joomm mabadmbalb GFsgdoGom, 2007 Brmob 13 ©g393d9Mb, GmBgmocs
domado dggoes 2009 Brmob 0g3988g6dn. 83ysdsm, dstomn dgoegh 53 Bqbel g3cimgagdomal
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dmdomodol mgdgdal dgbobgd, bememem  47-50-9 dqbmgdo dogmomgdgb badsGmmasbo 3Gm39-
Lobs ©d @30l NEmgdsdy.

3Mb6396(300L 3g-10 8bemo, Gm3gema(z badmgomoadm Logdggdl gbgds, Bomamgdl, Gm3 ,dgbode-
dobo BgFoma 3m3bsgdnmo mbos ngmb gs8mddsbgdgma babgm8Bogmb gbaby 86 gbsbdy, Hm3ge-
B3 MB0 ©5068)9M5Lgdmmo bobgmBBogm dgmebbdmgds®. !

mmasbmdn Imdbowgdema 3mbggbzns gbgds 0n@oboogzosol, bodmdomsdm s bagegdm bajdg-
90bg babedsmomm gobsBgbals dgbememgdol. 46-48-9 Iqbmgdo Bommomgdl, Gm3 oy 3063 (3bswg-
dgem dbamgl Bog3e 930L J39yebedan aMowammo @obdogdals Ladyamgds, 361dsbgdmmgdom bo-
LodaMommb @bos Bafgoaobmb memadbomn ©m3n3gb@gdo. sbgo Lodsznedn, maMmadbs ¢bos
mbogl Mgmgdsdmboma 3ofal BngH, GmBgmo(s asdmymagoemas bsmggdl dmEals, dgmsbbdgdom. "

®m80b 3mbggb300b 8830560 B gdgdnwsb ©sbygdmmo, bogMomm gzdm3mmo ogMo@ogemo
935300 36 0306990l mommgmmo 8880560l Rmydsdy bs gnmoma gbal mamydol dgbsbgd,
Mm3momass 3oL dggdmgds 3033060 ©93ysMmb g36m30b bBBsMmmz9rmgdmsb."? Abasgl goMsb@nsl
dg0(303L 1966 Brob bagHmsdmobm 3og@o badmdomsodm s d3mmo@ ozt Mamgdgdal dgbobgd. "

dodomo Imem, 3mmmbycn 306mbdgdmmdom, ,306m3bgds MMIgema(z 96 FEmAL 3mmmbam
960L gpmgds g3l Bamboggl LabsdsMomml bobsdy mogabo Lobgmdbogm gboo ©s MRSLmE
oboa gdmmb oMk ndbol Im3babyMgdom ™. Babmgol asboggd 965D 950003056m56 MBM0gBNMBSL
08Mgm39, 6gmb 9bymdlL 3mbLE G oNE0 bn@ds (Fqb. 41, 656. 3), HmIgma g Bommomgdl ,ymzgma
5353900 3060, ©oMYmzbgdmog s dabmgol aoboggd gbsdyg dg@ymdnbgdamon Mbws agmb
©0353900L Loggyydggmdy (...).“"°
mbyggdob Bog®m, MmBgmoag LadBsmmggmmgdobs @ Labsdsmmemmgdols 60653y LadsMonsbmdal

9L @3y MedwgbxaM3dg aedgmMgdama s domgdymo ngbs

sFgammamgdos 3mmmbymdo (5030bab@®sommo badmmigbm 3mogdbo, Lobbmol Lodstmmals
3mgdLo, bedmgomodm badmgbm ©s ©.d). dmembgmolb Lsdmgsmadm LodMmgbm gmogdLob
mobabow (8b. 256 o 265), LabedsGmnemd dgodmgds Imombmazmb, Hm3 mzbm gbsdg ImIbowg-
dmo ©mM3396@)0 000madbmb bogoo MmaMgndbol ngM. 585Lmob, 3mbInl s nmbzal MU,
MmBgemog 90 Gramdlb 3mmmba® gbsl, bobsdsMmmmd dgodmgds asdmadabmb maemgndsba.

boggnz ®m3MRndsbms 0bLGoGE0s dmmmbgmal &gMo@mEnsdy onGoomm 36Maddoniodo
(36mdomos 3mmmbgmals Mgbdndmozol @Mmowsb (g5bbs3nmmgdom, smdmbagmgmmsb 3ogcmdals
Log87q0dn — MmeMg0dbmdnm sbsddgdymoa nyzbgb bmdgba dmzadeggda).

Logm®emgdms, 3mmmbgmob Mgbdmdmogzob 369D0gb@ob 1929 Bl 25 0360bob dMdsbgdy-
mgds, HmIgmoz bobbemol bedsGomol 3MmgYMado 8mbB3ggdl, gdLb3gMm@gdbs s momkndbgdl,
oby3g, bogoz MeMx0dbgdlL gbgdmms. 30Mzgma dnbema doomomgdos:

»81. 08 SoGmomomgal, 3obi ol o ©ydgh 03 FmMMBgdbmsb ©s3sgdamgdom, Mmdgmo(
domamgdamos 111-g 3qgbemdo (141, 391 §3, 1928 bemolb 19 ool bobbemalb LsdoMomal Lod-
Omgbm 3megdbdo, gbygdems 3@gdaema, RP, Ne33, 6sb. 313), Lobbemal LodsFmmab 3Gmzgbdo
dgdmodsl 08 36 dabgdmmgdom aofob@0s, Hm3 gomEgdamagds dmb3ab, gJL3gHE 0L, maMxndbobs
049y 653030 MM K03babo, 306mbals gomamgddo JgbEmememagds.
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§4. 03 doMmosmomgol, HmIgmaz 3gdmbadgdols, 6038 0bEGgdol, 93563 9mobGms @ v396@0b-
&g0b ggbgdmms, HMIgmomsz Mgmogos gmgdsb o6 sdmgzms Gozob omgdslb, obnbo dg8wgan
Lobob goib ©gdgb:

3mboBsmmmy (me3dxmdamyg), Mm3gmoas Boib nmgdb 398mgan baboo (94L3gMmEgdabomgal, 9
»ofxndbobomgnl):

»JOob@ gl Mgmogool mobobdo, Mmdgmog ogomomgdm bws gobggom 3obybo: 3o — 3o, o6 —
oM, ag30mbgdom, odzqb, 9db3gHE b (moMx0dbab) 80bomdom gomogdnmgdsl dgobAmmado oy
360 6539bnobom o Mmdogd@Mem? — 3sbybo gmmaobramog: 30!

dmboadatommob d0doMogsl gozalb @sdmgdo 3oLyybmdlb gMmn bogygoom ,30"

3mmmbgmab ab@onolb 30bab@cal 2005 Eemob 27 0sb360b d0debgdmmadoo, Mmdgemoag babe-
dommmm q4L3gM & 9dLs s bogaz MMxndbgdL gbgds, 94L3gMEGN s MM K0dsbo Mogz0bo Gubznanl
80boggdedmy, 30MgDgLob 808sMmm ©gdgb goL dgdwgan Lobom: ,Agdn Lo@yzgdalb asbmdngMmgdoom
3 35bybabdagdmmdom 30bmbob bnbsdy, ol 30gd, MM 3omEydmadgdl (Lobsdsmomm gdb-
3960 0bs ©s baggnio momxgodbobs) dggebEmmgd dmgmo 3sbbobdggdmmdom s mdagdydm-
oo, 16

03998500 9MbgdmdlL mbygds bagazo Mok ndbgdolb dgbabgd, Hmmab 8g-7 dgbemo omomomgdl,
03 boggozn meMmg0dabo onbGonolb 3ababGmob bnbodg ol ©gdb dgdwgan LoGyszgdoo:

»39(36M309690 Mo, BydL bodyzgdl s 3obybobdagdemmdsl 306mbals Babsdy, Bob 300gd Lodg-
08m@, Mm3 Esgormgdsl, Mm3gmos g 3930bEgds Mmam® 3 bogaz memxndsbl, dggebmmmgd 3obyy-
bobdagdmmdom s Mmdogd@nFow, Lobgmdbogm boondmmgdgdal o330, ©s bbgs oyGaomma
booEMBrmgdol Es330m, s3Mgmzg 3Gmagbonmo gongab gomgsmabbabgdom ™.

0800965, 93O™M3m0o ©d 3MEmbyFn 3ob6mbIgdmmds mdmngs@mmumam dmombmal bagazn
236 %0360b 0bLE0E(300L 3GLgdMIsL s Form@gdmmgdal 530bM5dL dgbedsdol 306mbdmgdmmdasl
og@oogmo baboom sGgammommb bm@mdgda, Gmdgmag o3 0bbBod ool s6bgdmdsl dmsbgl-
©0398b. badoGmnggmmb 306mbdmgdmmds xgMxgOmdom, o6 dmombmal sbgmo gm@doom 0bbEn-
&oob 96bgdmdsl, omdge, bobbmab bLsdsGommal baddmEgbm gmogdbo, 360d36gmmgsab Gmel
0b60ggdb e x0dsbl ad hoc Lobbemal LodsGmmal 3Gm (39N 0.
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INSTTTUTE OF SWORN
TRANSLATOR IN THE
EUROPEAN LEGISLATION

NATIA JAVAKHISHVILI-SHARLATTY
Doctoral Student of the Lagarski University in Warsaw,
Sworn Translator of the Ministry of Justice of Poland

Main subject of the paper is a personality of a sworn interpreter within the
Polish and EU legislative system. We would like to provide as good answers
as possible to the frequently asked questions about the profession of a sworn
translator, namely, what a legal translation looks like in the European
jurisdiction; besides, whether a sworn translator, as an ancillary institution to
the legislation, is always ready to cope with relevant requirements; what the
role of an ad hoc translator is; what rights and obligations and professional
responsibility the sworn interpreter has. Besides, we would like to lay emphasis

on the perspective of Georgia in regards to establishing such an institution.
What obligation the Polish lawmaker has in order to ensure participation of
a sworn translator in criminal or civil case hearings and what legal regulations

there are that create the basis for this.

The paper was produced based on the materials that are basically found in

legislation and ordinances.
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